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E EA , e 618 è sa 114 
e@ 
aor EE = = 73 








i 9 e are 
a | SE 
° F ar ; 

Names of cases reported. Where reported. j = 
O m 
oc 
bo > 

_— Ei ee esa a == SS es : Ra 
Seumal Nihalehand v. Mulomal Rahumal .., | 8.6. 8 S. L. R. 260 yi 360 
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Zeek = 716 on 140 
Sivapuram Venkatesam Chetty v. Gonuguntla - 
Subbiah s. a2 L. W. 257 266 
Solaimuthu Pillai v. Murugaih Moopan . s. 0. (1915) M. W.N. 272; 16 Cr, 
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Thiruvatiyil Vattath v. Vishnu Barathikal ... pervs High Court 389 
Tilak Ram y. Bhagga Singh 20. L. 3.190; 16 Cr. Li. J. i 
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Beerankutti aig f .. | “Madras High Court l .. | 679 
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oa | 166; (1915) M. W. N. 201 .. 83 
Venidas Narandas v. Bai Hari 8.6. 16 Bom. L. R. 571; 38 B. l 
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ot 694 
Venkatarama Aiyar v. Nomra Aiyar # ., c. (1915) M. W. N. 237 „| 586 
Venkataraman v. Subramania Iyer H (1915) M. W. N. 157 .. 240 . 
Venugopal Mudali v. Venkatasubbiah Chetty s. €. 17 M. L. T. 208; (1915) M. W. 
Ea 211 367 
Venugopal Reddy, Ix re, ae c. 16 Cr. L. J. 244 100 
Virupana Gowd v.. Emperor ae be 17 M. L. T. 242; (1915) M. W., 
i 5 N. 241; 28 M. L. Í. 397; 16 Cr, 

L. J. 323 . | 659 
Vithal Ramkrishna v. Prahlad Ramkrishna .,. | s. 6. 17 Bom. L., R. 361; 39 B. 373 967 
Wazir Ahmad v. Daya Kishun- sae | *Allahabad High ‘Court < . | -852 
Winkley v. Wasawa Singh . | 8. €. 55 P. L, R. 1915; 50 P. w. R.: 

1915 i 926 
Yadavalli Appavadhanulu v. Kodali Venkiah...-| s. c, 2 L. W. 361; (1915) M. W. N. : 
- 273 wa 02 
Yellava Sakreppa Barkiy. Bhimappa Gireppa i ` 
Desai s.c. 17 Bom. L. i 128; 39 B. 
68 12 
Zahir Singh v. Emperor ow | 9.0. 18 A. L. J. 345.227 A. 2838; ‘6 . 
f ' : Cr. L. J. 310 646 
Zohra Jan v. Rajan Bibi sen | 8, C. 62 P. W. R. Tal; 46 P. R. 
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20 | Hakim v. Ghasita s. c, 26 P., L. R, 1915. „a 
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.51 | Devaramani Bhogappa v. Pedda Bhimaka Gowd . | s. c. (1915) M. W. N. 148. 
53 | Piara Singh v. Peshawar Bank, Ltd., in Pee s. 6. 22 P. L. R. 1915; 54 P. R. 1915. 
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82 | Karachi Trading Co. v. Firm of Tejbhanda w | 5. 85. L. R. 235. 
83 | Vellayan Chetty v. Jothi Mahalinga Aiyer . son | 8. ` ae a Da. 138; 2 L. W. 166; (1915) M. W. 
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N. 177; 16 Cr. L. J. 241. 
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140 | Sitabai Raghunath Karmakar v. Shaniphir Sonu 
Gajana oit s. &. 16 Bom. L. R. 595; 88 B. 716. 
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145 | Emperor v. Shuldham - s. 0. d4 P. W. R. 1914 Or. J6 Or. L. J. 257. 
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155 | Nga Shweyi v. Emperor s. 0. 16 Or, L. J. 267; 8 Bur. L. T. 129. 
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191 | Mohammad Sharafat v. Wahida Sultan Begum of2@ O. L. J. 319; 19 O.W. X. 562. 


ç. 2 L. W. 236; (1915) M. W. N. 208. 
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MADRAS HIGH COURTS 
Seconp Crvit Avezats Nos. 2007 ro 2009 
l or 1913. : 


= À „December 2, 1914, 


Present:——My. Justice Sadasiva Aiyar and 
=- Mr. J ustice “Hannay. 
“THAV ASI AND OTHERS— DEFENDANTS 
EE —-APPELLANTS IN ALL 
See Versus 
ja. In S.A. No. 2007 or 1913 
A NUUAM AND OTHERS-— PLAINTIFFS—- 
: -RESPON DENTS. 
< inf, A. No: “2008 “or 19137 


e 


j -MUTHUKARUPPAYEE, ATHAL— 


P, 


* PLaintiyp—Responpenr, . 

Tx SJ A. ‘No. “2009 OF, 1913 i oe 
VALATEAL—Prarvarge = RESPONDENT.’ 
Mesne profits, suit” for- Torlious act, liability Juras 


_ Damages, measure bf—~Possessor y suit, clgim ‘for? mesne 


profits in, not allowel—Frésh suit for “mesne profits, 
whether barred - Res jadicata - Cause of action — 
Civil Pr ocedyr'e Code (Act F of 1908), s. ‘tl Evpl. V; O. 
II, ”, 2--Spevific Reliej Act (I of: 1877), s. 9. 

‘Awplaintiff j is entitled to recover the loss sustained 
by him through the defendant’s tortious acts of 
. having kept him out of possession of a certain land. 
~The damage sustained in such a case is the profit 


wh®&h -the plaintiff would have naturally got from’ 


the-land if the land had not been wrongfully retained? 
by the defendant in the beginning of tho cultiv ation 
. year, [p. 3, col. 2.] 

A. claim for mesne profits oukht a not to;be made in 
“a ‘suit for possession. mle section 9. 0f the Specitic 
Relief Act, as the question of titlescdnnot be directly 
decided in such a suit and, therefore, a relief which 
dgpends upon, title, considered apart from possession, 


“--quttnot be given in such a suit. , [p. 4, col. 1.] 


The words “relict claimed in the plaint” in Ex. 
planation V to section 11 of tha Civil Procedure Code, 
1908, do not includg a rekief Which, though claimed in 
the plaint, cannot be granted as ‘of right, assuming 
tlie defence fails. [p. 4. col, 1. J 

Therefore, a claim’ for'mesne profits TET in a 
former possessory suit but not atlowed is not barred 
either by section 31 or Order 11, rule 2, of the Civil 
Pyoggdure Code. (pe, col. 2., 


Sheo Kumar v. Narain Das, 24 A. S501; A. W.N. 


(1902) 139; Tilak Chandra Dass v. Fatik Chandra Dass, 


25 C. 803; Kuppusawmy Aiyau v. 15 


M. L. J. 462, followed. 

Second appeals against the decrees of the 
District Court of ` Ramnad at Madura, in 
Appeal Suits Nos. 15 to 17 of 1910, preferred 
respectively against those of the Additional 


Venkataranier, 


District Munsif of Paramakudi in ae 


Suits Nos. 14 to 16 of 1909. - 


ee p 

 FACTS.—The defendants having forcibly 
dispossessed the plaintiffs of certain lands, 
the latter sued the former in January 1995 
under section 9 of the Specitic Relief Act 
for possession of the lands of which they 
were dispossessed with the crops then stand- 


ing thereon, or tbe value of such crops in 


case they were removed by the defendants. - 


before delivery of possession to the plaintiffs. 
Possession of lands alone was decreed to 
them in that suit on 3lst March 1906, as 
the right to mesne profits depended on their 
title to the land, which question need not 
be gone into in a possessory suit under the 
Specific Relief Act and could not be finally 
decided therein. The plaintiffs executed that 
decree and got possession in November 1906 
after “the cultivation season for Fasli 1316 
had expired. The plaintiffs thereupon sued 
the defendants for mesne profits for lusts 
1314 to 1816. The District Munsif held 
that as the defendants did not, after the 
decree in the possessory suit, cultivate the 
lands, but left them waste, the plaintitf» 
were not entitled to the profits for Fasli 
1316, and awarded them prolits for Fasli; 
1314 and 1315: -Op eappeal the District 
Judge, while allowing whe plaintiffs mesne 
profits for Fasli 1316, “distlowed the sama, 
for Fasz 1814 on the ground that il wes 


a * 
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barred by res judicata, because the plaintiffs 
had cldimed the profits in their possessory suit 
failed to get them. Against the decree the 
defendants preferred a second appeal to the 
Higb Court and the plaintiffs preferred a 
memorandum of cross-objections, 

Mr. 0. S. Venkatachariar; for the Appel- 
lants :— The appellazits are not liable for the 
mesne profits for Fasli 1316, as they did 
not cultivate the lands in that Fasli but 
left them waste after the date-of the decree 
in the possessory suit, vizą, 31st March 1906, 
and the cultivation season for that Fasli 
began only in August-September 1905. 
Further even if the defendants had cultivated 
the lands in that Fasli, the crops could not 
have been fully ripe on the. date on which 
possession of the lands was delivered to the 
plaintiffs and so they could not, in avy 
event, be deemed to have “received the 
profits’ within the meaning of Order XX, rule 
12, Civil Procedure Code. The claim for 
mesne profits for Fasli 1314 is clearly barred 
by res judicata. It is also barred by the 
provisions of Order II, rule 2, Civil Pro- 
cedure Code. Rangayya Goundan v. Nanjappa 
Rao (1). 

Mr. K. V. Krishnaswam: Iyer, for the 
Respondents :—The respondents are< entitled 
to mesne profits for Fasli 1316, as the appel- 
lants never intimated to them that they 
might take possession and.it is not alleged 
that the plaintiffs wilfully abstained from 
taking possession in spite of such notice. 
The defendants continued in wrongful pos- 
session till delivery and could have cultivated 
the lands if they had only used ordinary 
diligence. The defendants being trespassers, 
they were liable to compensate the plaintiffs 
for losses sustained by them by reason of 
their tortious act. It does not matter in what 
shape compensation is required, whether as 
damages or as mesne profits. The District 
Judge erred in holding that the mesne profits 
for Fasli 1314 were barred by res judicata. See 
Sheo Kumar v. Narain Das (2); Tilok 
Ohandra Dass v. Fatik Chandra Duss (3). 
As tothe scope of the rule, see also Kup- 
pusawmy Adyar x. Venkataramier (4), As the 
plaintiffs could not have got the reliefs they 
now seek for in the former suit, there is no 


(1) 24 M. 491; 3 Bom. L. R. 299; 6.C. W. N. 17; 
9g T. A. 2-1 (P. C). 


2) 24 A, 501; A. W. Ne(1902) 139, 
a (3) 25 O. 808. 
are ae eee ae or 
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res judicata. Again Order II, rule 2, is no bar 
as the plaintiffs did not, in the former suit, 
intentionally omit to sue or relinquish any 
portion of their claim and further, the causes 
of action for the two suits are not the same. 
Ponnammal v. Ramamirda Atyar (5). 

JUDGMENT.~—The contesting defendants 
are the appellants in this second appeal. 
The suit was brought for the recovery of 
the mesne profits due to the plaintiffs for 
Faslis 1314, 1815 and 1816, during which 
Haslis the defendants were in unlawful pos- 
session of the plaintiffs’ Jand. The plaintifis 
had brought a*former suit (Original Suit No. 
131 of 1905) under section 9 of the 
Specific Relief Act in January 1905, very 
soon after they were forcibly dispossessed by 
the defendants. In that suit they prayed 
for possession of the lands with the crops 
then standing thereon. But if before the 
decree was passed for possession, the crops 
were removed by the defendants, the plaintiffs 
also prayed for recovery of the value of the 
crops from the defendants. 

The District Munsif in that suit decreed 
only possession of- the lands, evidently 
because the question of the plaintiffs’ right 
to the value of the crops- depended upon the 
plaintiffs’ title to the land and in a suit 
under section 9 of the Specific Relief Act, 
the question of title could not be finally 
decided and need not be gone into (See the 
judgment, Exhibit IV). The judgment in 
Original Suit No. 131 of 1905 was passed 
on the 3lst March 1906. The plaintiffs 
executed that decree and got possession in 
November 1906, that is, about the middle 
of the Fasli 1816, after the season for 
ploughing, sowing and cultivation had ex- 
pired, such season being in August-September 
1906. Ifthe defendants had given up*the 
land before August 1906 to the” plaintiffs, 
the plaintiffs could have begun cultivation 
in the due season of August 1906 and there 
would have been crops almost ripe for 
harvest in the middle of November, 1906, 
when alone the plaintiffs were able to a 
possession through, Gourt. 

Such being the “facts, | -several questions of 
law have been raiged | and decided`in “this 
„case. * The District Munsif Beld that because 
“the defendants, after. the 81st March 1906 
(the date of the decree i in the Original Suit 


(5) 27 Ind. Cas. 679; 28 M. L. J. 127; (1018) M.W 
N. 180; 17 M.L.T, 124. 
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contention based upon the clerical or arithme- 
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No. 181 of 1905 for possession), did not 
cultivate the lands and left them waste, the 
plaintiffs were not entitled to mesne profits 
for Fasli 1316. He, therefore, decreed mesna 
profits only for Fusi’s 1814 and 1815. The 
learned District Judge thought that the 
learned District Munsif was wrong in his 
opinion that the plaintiffs had negligently 
delayed the execution of their possessory 
decree beyond August 1906. The District 
Judge, therefore, allowed the claim for 
mesne profits for Fask 1316 which had been 
disallowed by the District Munsif; but the 
learned Judge disallowed the claim for mesne 
profits for Fasli 1314 (e., mesne profits 
which the defendants wrongfully carried 
away in January 1905), on the ground that 
the plaintiffs having claimed such mesne 
profits in tbe former summary suit and 
not having been granted those mesne profits 
by the decree in that suit, the plaintiffs’ claim 
was barred by res judiecata under section ll 
of the Civil Procedure Code, read with its 
Explanation V. The decree passed by the 
learned District Judge contained an arithme- 
tical error because, instead of allowing Rs. 
160 (at Rs. 80a year) for the two Faslds 
1315 and 1316 as mesne profits,.a sum of 
Rs. 390 was mentioned in the decree. 

„Out of the 11 grounds mentioned in the 
memorandum of second appeal, the only 
two arguable coutentions are that the plantiffs 
are not entitled to the mesne profits for 
Fasli 1816 and that the decree of the lower 
Appellate Court was not in accordance with 
the judgment, as it made the defendants 
liable for the mesne profits of the value of 
instead of Rs. 160. The second 


tical error is accepted as valid by the 
réspondents’ Vakil and it appears further 
that that error has been corrected by the 
lower Appellate Court itself pending this 
second appeal. As, however, there is a 
memorandum of olsjections by the plaintiffs 
contending that the lower Appellate Court’s 
disallowance of the plaintiffs’ claim for mesne 


„profits for Fask 1314 is erroneous and as 


the whole of the disputed matteris now 
before us, this Court yill draw up a proper 
decree in accoflance with the rights’ settled 
by our judgment in supersession ef ths 
lower Appellate Court’s decree. The only 
remaining contention so “far as-the second 
appeal is concerned is that relating to the 
6 
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the question to be considered is- wheth@r 


Oo . 


mesne profits for Fasli 1316. Mr. C.S. 
Venkatachariar for the appellants argtied that 
because the defendants did not cultivate the 
lands after the date of the decree in the 
former suit (31st March 1906} and left the 
lands waste, they were not bound to pay 
mesne profits for Jasly 1316, though the 
plaintiffs were unable to raise and obtain any 
profits in that Fasli. It is not alleged 
that the -defendants gave notice to the 
plaintiffs to take possession of the lands as 
soon as the decree was passed against the 
defendants, or that the plaintiffs wilfully 
refused to take possession notwithstanding 
such notice. Order XX, rule 12, of the 
Civil Procedure Code, denes mesne profits 
as those profits which the person in wrong- 
ful possession of such property actually 
received or might with ordinary diligence 
have received.” The defendants’? wrongful 
possession continued till the plaintiffs were 
put in possession through Court, that is, 
till the middle of November 1906, and the 
defendants, if they had used ordinary 
diligence, could have cultivated the plaint 
lands in August 1906 and raised profits 
thereon. It was ingeniously argued that, 
as on the date of the taking of possession 
by the plaintiffs, the crops would not 
have been quite ripe for harvest even if 
they had been raised, the defendants could 
not have received any profits and hence 
they were not lable for mesne profits for 
Fasli 1316. Of course, on a literal inter- 
pretation of the words in the definition of 


mesne profits, the argument is plausible 
enough; but, iu any event, the plaintiffs 
are entitled to recover the loss which 


they sustained by the defendauts’ tortious 
actin having kept the plaintiffs out of 
possession and whether compensation for 
such loss is called profits” or “damages” 
they are entitled to be reimbursed that 
loss. Such damages are, naturally, the 
profits which the plaintiffs would have 
got from the lands, if the lands had not 
been wrongfully retained by the defendants 
in the beginning of the cultivation season 
in Fasli 1316. This second appeal, there- 
fore, fails, except as regards the clerical 
error already referred to and is dismissed 
with the respondents’ proportionate costs 
on the sum of Rs, 16 

Coming to the menforandum of objections, 
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the lower Appellate Court was right in 
holding that the claim for mesne profits 
for ashi 1314 was barred by res judicata. 
The true scope of a suit under section 9 
of the Specific Relief Act has been cou- 
sidered in the case of Sheo Kumar v. Narain 
‘Das (2) and Tilak Chandra Dass v. Fatik 
Chandra Das(3). In Sheo Kumar v. Narain Das 
(2) the following observations occur: “Under 
the Specific Relief Act, the plaintiff would be 
entitled to recover possession in any event 
if he had been dispossessed otherwise than 
in due process of law, and, therefore, was 
entitled to a decree in the suit instituted 
under the Specific Relief Act, whether or 


not the defendants who had dispossessed 
him were the true owners. In a 
suit, however, for mesne profits, other 


considerations would arise, because, as it ap- 
pears to us, Im a suit to recover mesne profits 
for the time during which a party has been 
dispossessed, uf it be found thal he was only 
a trespasser, and that the person who dis- 
possessed him was the true owner of the 
property, in such a case, the Court could 
not award mesne profits as against the true 
owner. Therefore we think that the defence 
under section 43 of the Code of Civil 
Procedure fails.” Thus it follows that a 
claim for mesne profits ought not to be 
made in a suit for possession under the 
Specific Relief Act, because the plaintiff 
who was forcibly dispossessed could not 
obtain a decree for mesne profits if the 
defendant who dispossessed him forcibly 
was the true owner of the lands; the 
question of title could not be directly 
decided in that suit and a relief which 
depends ‘upon title (considered apart from 
possession) cannot be given in such a 
suit. In Kuppusawmy Atyar v. Venkataramier 
(4) it was held by a Full Bench of this 
Court that the words “relief claimed in 
the plaint”? in Explanation IIL to section 
13 of the old Civil Procedure Code (corras- 
ponding to Explanation V to section 11 of 
the new Civil Procedure Code) did not 
include a relief which, though claimed in 
the plaint, the plaintiff was not entitled 
to as of ight, assuming that the defence 
fails.. Now in the former original snit, the 
deféiice did fail, but ethe plaintiff was not 
entitled as of righteto the relief of the 
award of mesné*profits which he claimed, 
because, as we said just now. the relief 
bad e 
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of the award of mesne profits depended 
upon a decisionas to the plaintiffs’ title, 


which the Court trying a suit under section 
9 of the Specific Relief Act was not bound 
to decide. We, therefore, hold that notwith- 
standing the wide words of Explanation V 
to section 11, the plaintiffs are not barred 
by res gudicata from claiming in the present 
suit based on title the relief as to mesne 
profits for Fasli 1314. 

Mr. C. 5, Venkatachariar further esntend- 
ed that even if the suit is not barred by 
ves judicata, 1t 1s barred by Order II, rule 
2, of the new Civil Procedure Code 
(corresponding to old section 43) and he 
relied upon the Privya Council decision in 
Rangayya Goundan v. Nanjappa Rao “(1). 
There are at least two answers to this 
contention. In the first place, the plaintiff 
did not omit to sue in respect of, or 
intentionally relinquish in the former suit 
his claim for mesne profits for Fasli 1314 and 
hence Order II, rule 2, does’ not in terms 
apply. In the second place, evenif he had 
so omitted to sue, the case in Sheo Kumar v. 
Narain Das (2) clearly showsihat the cause 
of action for mesne profits in an ordinary 
suit being different from the cause of action 
in the former summary suit, Order IT, rule 
2, corresponding to section 43 of the old 
Civil Procedure Code, has no application. 
We might further add that Order II, rule 2, 
directs only that. the whole claim in respect 
of the same cause of acti n should be includ- 
ed in one and the same suit and it bad 
been recently held by a Full Bench of 
this Court that the cause of action even 
for past mesne profits is a different cause of 
action from the cause of action in the suit 
in ejectment [see Ponnamr.al v. Ramamigda 
Aiyar (5)]. We, therefore, allow the memo- 
randum of objections with costs through- 
out on the amount awarded. In the result, 
a decree will be drawn up in the suit 
awarding Rs. 240 as the mesne profits 
due to the plaintiffs for the three Faslis 
1314 to 1316. For similar reasens, similar 
decrees will be deawn up in the connected 
suits out of which connected Second Appéals 
Nos. 2008 and 2009ef 1413 have arisen. 


$ Appeal diemissed; * 
Memorandum of objections allowed.. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civit Appeat No. 3 or 1912. 
August 27, 1914. 
Present:—Mr. Fawcett, J. C., and 
Mr. Crouch, A. J. C. 
GHULAM MAHOMED AND OTHERS — 
PLAINTIFES-—— APPELLANTS 


VETSUS 
SAHEBSINGH AND ANOTHER-——-J)RFRNDANTS 
~ RESPONDENTS. 


Landlord aid tenani~ Lease of agricultural land-— 
Failure of source of irrigation—Remisston of rent— 
Burden of proving warrunty—Rebate by guardian— 
Guardians and Wards Act (VILE of 1890), s. 27—Dis- 
eretion— Ratification. 

A tenant caunot claim remission of rent on failure 
of rain or other source. of irrigation in the absence of 
any stipulation in the lease or of any express or 
implied warranty. [p. 6, col. 2.] 

Where the Deputy Commissioner acting as guardian 
of the minor co-sharer and agent of the major co-sharer 
granted a remission of rent of the defendant, a lessco 
of agricultural land, as he could not raise crops owing 
to scarcity of water in the canal by which the land 
was to be irrigated: 

Held, that the defendant had no legal right to 
remission of rent but the Deputy Commissioner had 
a discretion inthe matter under section 27 of the 
Guardians and Wards Act and as the plaintiffs did 
not repudiate his acts there was an implied ratifica- 
tion of his acts by them. [p. 7, col. 1.] 

Per Fawcett, J. C.—-The burden of proving such 
warranty ison the tenant who alleges it. [p. 7, col. 2.) 

When the law creates a duty and a party 
is disabled from performing it, without any default 
of his ‘own, by the actof God, the law will excuse 
him, but when a party by his own contract creates 
a duty, he is bound to make it good notwithstanding 
any accident by inevitable necessity. [p. 8, col. 1.] 


First appeal against the decree of the 
District Judge, Hyderabad. 

Mr. Mathradas Ramchand, for the Appel- 
lants. ; 

Mr. Rupchand Bilaram, for the Respond- 
ents. 


JUDGMENT. 
CROUCH, A. J. C.—Plaintiffs in this suit 
"have sued defendants for a sum `of 


Rs. 16,806-3-3, as being the amount due to 
them under a lease of certain agricultural 
lands with interest. The annual rent 
payable under ethe lease was Rs. 10,025 
payable in three equal instalments. The 
rent for the first two years had been paid 
in full as also the, first instalment of the 
third year; but out of the remaining in- 
stalments, aggregating to Rs. 26,733-5-4, 
only Rs. 1%,467-11°7 had been e received, 
leaving Rs. 12,265-9-9 still due. |, = 

na Defendant, in his written statement, 
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coutends that the rent yas - settled at 
Rs. 10,025 per anuum in consideration 
of the land being watered by a 
perennial canal, eviz, the Jampao, and 


so capable of yielding two crops a year; 
that during the last three years of the lease 
there was deficiency of water in the Jamrao, 
in consequence of which only small portion 
of the land could be cultivated; that ac- 
cordingly he was entitled to a rebate or 
remission of rent; that the Deputy Commis- 
sioner, Thar and Parkar, who was the 
Manager of the estate, agent of the major 
plaintiffs and guardian of the minors, had 
remitted Rs. 1,253-2-0 for the third year 
and Rs. 5,012-8-0 for the fourth year that; 
nothing was due for the fifth year, for there 
had been no rabi cultivation and Rs. 4,025 
had been advanced as takari. 


The lower Court has found that there is 
nothing in the document executed by defen- 
dant (Exhibit 57) which debars him from 
claiming a rebate; that in view of the provi- 
sions of section 108 of the Transfer of Pro- 
perty Act, and, in accordance with equity 
and natural justice, and in pursuance of the 
ruling in Sheikh Enayatoolah v. Sheikh Elahee 
Baksh (1) defendant No. 1 was entitled to the 
rebates of Rs. 1,253-2-0 for 1906-1907 and 
of Rs. 5,012-8-0 for 1907-05, and that he 
was also entitled to a rebate of Rs. 6,000 
for 1908-09. It was further held that the 
Deputy Commissioner’s action in granting 
the rebate for the years 1906-1907 and 
1907-08 was authorised as guardian of the 
minors and was ratified by the major plaint- 
iffs. The Court also held that a sum of 
Rs. 4,025 having been advanced as takavd 
had been, in effect, paid to plaintiffs, and 
gave a decree for Rs. 1,846 for interest only 

Plaintiffs appeal on several grounds which 
may be formulated in the following issues:- - 

1. Could defendant claim remission of 
rent by reason of the insufficiency of the 
water supply? 

2. Had the Deputy Commissioner, Thar 
and Parkar, authority as guardian of the 
minor plaintiffs to grant remission? 

3. Was the Deputy Commissioner, Thar 
and Parkar’s action in making the remission 
ratified by the major plaintiffs? 

4. To what amount of remission, if any, is 
plaintiff entitled for the last year? 


(1) W. R. Sp. 42, ° © seer 
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The lands with which we are concerned 
formed part of the estate of Khan Bahadur 
Wali Mahomed Burgri deceased. On the 
25th Jane 1901, the Deputy Commissioner, 
Thar aud Parkar, was appointed adminis- 
trator of the estate of the minor children 
of the said K. B. Wali Mahomed under Act 
VIII of 1890 aud was invested with the 
same duties and powers as regards the 
management of the property inthe same 
way as the minors could have exercised the 
same had they been majors (Exhibit 48). 
The names of the minors and the dates of 
their birth are given in the order of appoint- 
ment as follows:— 


1. Ghulam Mahomed ... 15th July 1887 

2. Usman ... 29th May 1889 

3. Jan Mahomed . 17th November 1881 
4. Ghulam Husein , 80th July 1889 

5. Musanvnat Fatma ... 9th January 1891 


In 1904, the Deputy Commissioner, Thar 
and Parkar, granted the lease for five years to 
defendant No. 1. No formal lease was 
signed by the Deputy Commissioner, but on 
the 16th February 1905, Mr. Sahebsing, de- 
fendant No. 1, signed the so-called lease- 
deed (page 12) which contains the term, and 
conditions on which he had taken the land. 
There is, admittedly, nothing in this docu- 
ment which could be construed as giving 
defendant No. 1 a claim to any remission 
of rent. There is no mention of the land 
being watered by a perennial canal, or of 
its being capable of producing two crops a 
year, 


In the whole of the record there is no 
evidence that at the time of granting the 
lease any warranty as to water was given, 
or that there was any direct or indirect 
promise to remit rent in case of deficiency 
of water. ; 

There is no allegation that, in Sind, the 
lessee has a customary right to claim remis- 
sion on failure of water. 

Section 108 B (e) offers no assistance. 
The section has not been applied to Sind, and 
no attempt has been made to show that the 
sub-section represents the old customary law 
obtaining in Sind. It deals solely with the 
case of the land or buildings leased being 
destroyed or rendered substantially and 
permanently unfit, for the purpose for which 
they were let by “fire, dempest, or flood, or 
‘Wiolence of an army or .ofa mob, or other 
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irresistible force”; it has reference only to 
cases of positive, actual destruction or injury 
by some violent force; it has no reference 
whatever to the case of land becomig unpro- 
fitable or unfit for cultivation through the 
failure of its ordinary water supply, that 
is through, something not happening which 
was expected to happen. Even if the sub- 
section had application, the defendant can 
make no appeal to it at this stage, for he 
never exercised his option under it; he never 
declared the lease void. The sub-section 
gives no right to claim remission of rent. 

In the case of Sheikh Hnayatoolah v. 
Sheikh Elahee Baksh (1) it was held that a 
tenant was entitled, under the Common Law, 
to abatement of rent for land washed away. 

There is no known rule of equity under 
which a tenant can claim remission of renton 
failure of rain, or other source of irrigation, 


In the letter, Exhibit 46, in which Mr. 
Sahebsing first asked for remission, he based 
the claim on equity, urging that both parties 
had presumed that the Jamrao would con- 
tinue to work as a perennial canal. No 
doubt, both parties hoped and expected 
that the canal would continue to flow 
satisfactorily, but this is quite a different 
thing from its being a condition of the con- 
tract that it would do so. 


Mr. Mackenzie, in dealing with the case 
(page 41), writes: “Under the terms of his 
agreement no remissions are at all admissible. 
Even should the water-supply be stopped 
he has no claim—an obviously inequitable 
clause, considering that failure in supply is 
always admitted by Government for remission 
and as a rule I think that the procedure 
adopted by Government is usually followed. 
It is no uncommon practice, for instance, 
to allow remissions in the fish, pan-paban 
and grazing contracts, and the principle 
should also be applicable with regard to 
private estates ; arid they are admitted by the 
Manager also.” 


Now, though the Revenue Department 
frequently makes remission on failure of 
crops, ib has never yet, so far "as I am 
aware, been contendéd that the tenant or 
occupant has a legal right to remission which 
he can emforce in a Couft of lawe and defend- 
anf’s case as recognised by Mr. Mackenzie : 
amounts to this: Government is a lenient. 
and generous landlord; so is the Manager’ 
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so are many big land-owners; as I am Manager 
of a big estate, I also ought to be lenient 
and generous. And this seems to be defend- 
ant’s case; no higher plea can be made ont 
from the record; defendant had no legal right 
to remission. 


A guardian appointed . under Act VIII of 
1890 is bound to deal with the property as 
carefully as a man of ordinary prudence 
should deal with it, were it his own; and by 
the order of the Court above quoted, the 
powers of the Deputy Commissioner as 
guardian were, perhaps, slightly enlarged. 
Rent is remitted by Govenment and private 
landlords not merely froma spirit of gene- 
rosity, but froma sense of expediency; it is 
inexpedient that tenants become too hard 
pressed for money, or that they become dis- 
contented and resentful, or that the particular 
estate have a name for treating tenants 
illiberally. Hence, the view taken by the 
lower Court that, in Sind, the guardian of 
a large estate has a discretion, within reason- 
able limits, to remit rent, is, [ consider, 
correct. 


I agree, also, that ratification of the 
Deputy Commissioner’s act was implied in 
the conduct of the major plaintiffs. Knowing 
of the remission grantéd, they admittedly 
made no written protest to Mr. Mackenzie 
and so behaved that both Mr. Sahebsing 
and Mr. Mackenzie were led to believe that 
they sanctioned it, eventhough they grudged 
the loss of the money. If the plaintiffs 
desired to repudiate the acts of Mr. Mackenzie 
they should have acted promptly after the 
communication of his orders to them and 
their silence amounted in the circumstances 
to implied ratification. 


Plaintiffs will be entitled, therefore, to 
*recover the three instalments of the last 
year, less Rs. 4,025 held by the lower Court 
to have been paid as takavi, viz., Rs. 6,000, 
with mterest at Rs. 6 per-cent per annum as 
to Rs. 3,000 from the 15th April 1909 and 
„as to Rs. 3,000 from the 15th June 1909 upto 
date of payment. They will also be enti-led to 
further*costs as on the further sum awarded 
with interest to date df suit. 

Let the lower Court’s decree be amended 
accordingly® Appelfants to have.the costs 
of this appeal as on the amount awarded to 
them in appeal. Respondents to hear theix 
own costs, : 
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Fawcett, J. C.—I concur. ° 
The agreement executed by the defendant 
in favour of the Deputy Commissioner must 
clearly be taken to comprise all thé terms 
on which he accepted the lease, in accordance 
with section 91 of the Evidence Act; 
and the contention that, in addition to those 
terms, the lease wassubject to an implied 
warranty that there would bea sufficient 
supply of water from the canal to enable 
defendant to cultivate as much land as he 
wanted to cultivate or anticipated cultivating 
at the time he entered into the agreement, 
is in my opinion entirely unsubstantiated. 
The ordinary law on the subject is thus 
summarized in Addison’s Law of Contracts, 
10th Edition, page 625 :-— ‘Having executed 
the lease and put fhe lessee into possession 
of the demised premises, the lessor has 
done all that is necessary for him to do to 
entitle himself to the rent; he does not, 
in the case of demises of reality, warrant 
that the premises are, at the time of the 
demise or that they shall continue to be 
during the term, in auy particular 
condition or fit for any particular pur- 
pose; and the . lessee, therefore, is 
bound to pay his rent, although the sub- 
ject-matter of the demise is not fit for the 
purpose for which he required it, and 
although he may have had no baneficial 
use of it.” If, therefore, there was any 
express or implied warranty of the kind 
alleged, the burden of proving it rests on 
the defendant and he has clearly failed 
todoso. There is no evidence of any such 
warranty on the record, nor was any autho- 
rity cited to us for the proposition that in 
Sind or elsewhere in India it is an implied 
condition of the lease that land let for 
cultivation is necessarily fit for cultivation 
or will continue to be so fit. Even in the 
case of occupancy land under the Bombay 
Land Revenue Code, the occupant has no 
legal right to a remission of the assessment, 
if he is unable to cultivate, or his crops 
wither, for want of water; and the 
original theory was that the assessment 
was fixed at such a moderate sum that 
the occupant should pay it in a bad, as 
well as in a good, year. Even now that 
a more liberal policy has been adopted, 
an occupant is not able to claim a remission 
or suspension of Jand revenue as of sigh, 
and if is only by the recent amendmen, 
ee 
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Act of 1918 tleat under the new section 94-A 
an inferior holder in an alienated village 
can in certain circumstances, claim the 
benefit *of a suspension or remission 
corresponding to any allowed in respect of 
unalienated land in the same neighbourhood. 
The analogy of Government lands affords, 
therefore, no assistance to the defendant. 
Nor does the analogy of the rule in cases 
affected by an ‘act of God” help him, 
for the general rule in such cases is that 
when the law creates a duty and the 
party is disabled from performing it, without 
any default of his own, by the act of God, 
the law will excuse him, but where (as 


in this case) a party by his own contract. 


creates a duty, he is bound to maks it good, 
notwithstanding any accident by inevitable 
necessity [per Melish, L. J., Nichols v. Mars- 
land (2)). Thus Addison in his Taw of 
Contracts, page 326, says: “ Although, 
therefore, houses become ruinous and fall 
down, and fences and crops be destroyed 
by flhods, or burned by lightening or 
accidental fire, or be thrown down by 
enemies, yet is the tenant liable to pay 
the rent so long as the land remains to him, 
and his legal title to the oceupation and 
use thereof continues.” This rule is no 
doubt modified by section 108, clause (e), 
of the Transfer of Property Act, but this 
enactment is not in force in Sind and the 
learned District Judge has, in my opinion, 
put an entirely unjustifiable construction 
ou the words “permanently ” and “irresistible 
force” in that clause. Another circumstance 
which would entirely prevent the applicability 
of that clause is that the defendant did 
not iu fact treat the lease as void, but 
continued in occupation thereunder and 
merely requested an abatement of rent. 
The Deputy Commissioner, as a reasonable 
landlord, took thisrequest into consideration 
and allowed an abatement for certain years ; 
but that does not entitle the defendant to any 
abatement other than that specifically al- 
lowed by the Deputy Commissioner and 
ratified by the plaintiffs. As acase in point 
I may refer to the recent Privy Council 
case, Raga Durga Prasad Singh v. Rajendra 
Narayan Bagchi (8), where it was held that 


‘though the landlord had agreed to accept 
(2) (1875) 10 Bx. Cas. 255. 
(3) 21 Ind. Cas. 730; 41 C. 493; 190. L. J. 95; 18 
0. ae N. 66; (1914) M. W. N. a5 M'L. T. 68; 26 M. 
L. J. 25; t6 Bom. L. R. 42; 40 , 228 (P. 0.). 
aa 
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a reduced rent, and did in fact accept a 
reduced rent for several years, that did 
not make the abatement more than a purely 
voluntary and temporary one (see at page 
506). 

The case in fact falls under the general 
rule that a person cannot `claim relief 
from a coniract merely on the ground 
thatit wasa hard or unfortunate bargain 
Of. Dhanipal Das v. Raja Maneshar Bakhsh 
Singh (4), and the rule against variance of 
written contracts contained in section 92 
of the Evidence Act also applies to this 


case. 
Appeal accepted. 


(+) 8 Bom. L. R. 491; 46.7. J. 1; TM, L. T. 205; 
3 A. L. J. 495; 90. 0.158; 10 C. W. N. 849; 16 M.L. 
J. 292; 28 A. 570; 33 J. A. 118 (P. C.). 


MADRAS HIGH COURT. | 
Crvit Appean No. 69 ov 1913. 
September 3, 1914. 
Present:—Sir John Edward Power Wallis, 
Offg. Chief Justice,and Mr. Justice 
Hannay. 
V. K. CHERIA PANGY ACHAN 
AVERGAL, MANAGER or KELPETHY 
VISWANATHASWAMY DEVASWAM— 
CountTeR-PETITIONER No, 22—— APPELLANT 
VEVSUS 
©. V. KRISHNA PATTAT AND otHers— 
Cooxter-petitionsrs Nos. 1 to 21, 


AND 23 TO 26 —ResponvEnts. 

Land Acquisition Act (I of 1894)—Landlord’s share 
——Apportionment—Malabar Law—“ Vilakku money,” 
nature of. 

“Vilakkwu money,” customarily paid by house- 

holders in Malabar to the temples on whose land 
they aro living, is inthe n«ture of quit rent and a 
grant of the said sites to the house-holders, by, 
the Rajahs, though conferring a permanent tenure on 
the grantee, is subject to the payment of the quit 
rent. [p. 10, col. 1.] 
. Thovgh, as a rule, the Jandlord would ordinarily 
be entitled to share with the tenant actually in 
occupation, in the compensation paid for land 
taken up by the Government under the Land 
Acquisition Act, 1894, he may be refused a share 
if, owing to the small extent and value ofthe land 
acquired, it is impracticable “to apportion the com. 
pensation amount. [p. 10, col. 2.] 

Appeal against the gecree of the Court 
of the Stibordinate Judge of Palghat (in 
Land Aaquisition, case) Mistellaneous Peti- 


tion No, 1314 of 1910, 
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FACTS.—The appeal arose out of a 
reference under sections 18 and 30 of the 
Land Acquisition Act, I of 1894, in respect 
of the lands acquired for widening certain 
streets in Palghat. The claimants were the 
22nd counter-petitioner, the Uralan of 
Kelpethy Viswanathaswamy Devaswam, and 
the counter-petitioners Nos. 1 to 21, who are 
owners of the houses the sites of which 
have been acquired by the Government. 
The case of the 22nd counter-petitioner was 
that the sites in question formed part of 
the man lands belonging to the above 
said Devaswam, having been registered as 
such by the jenm registration officer, that 
he as Manager of the said Devaswam was 
entitled to the genm value awarded, that 
the other counter-petitioners were only 
persons in possession and that their claims 
against the Devaswam were not sustain- 
able. The other counter-petitioners asserted 
that the Devaswam was not the owner of 


the suit lands, that they had been granted. 


to them as Brahmaswam by a prior Raja 
of Palghat, that they and their ancestors 
had been holding them as their own jenm 
and adversely to the Devaswam and that they 
were entitled to the compensation awarded. 
The Court below found that the suit sites 
were once the inam of the Devaswam, and that 
at the time of the Inam Settlement they were 
registered in the name of the Devaswam 
and nam patias had been issued to it. 
Nevertheless 1t disallowed the claim on be- 
half of the Devaswam, on the ground that 
the other counter-petitioners acquired the 
sites by a Brahmaswam gift as alleged and 
that even if the gift was invalid they had 
acquired title by limitation and _prescrip- 
tion. On behalf of the 22nd counter-peti- 
tioner evidence was adduced to prove a pay- 
ment of rent at 4 annas per site to the Deva- 
swam for  sivaratri vilakkn on the 
sivaratrt day. This circumstance was relied 
upon as showing that the Devaswam was 
the landlord and the other counter-peti- 
tioners were oñly tenants. The Court 
below held, however, that the velakku 
money was paid not as rent, but only asa 
< voluntary donation. e The 22nd counter- 
petitioner appealed. 


Mr. K. P.M. Menon, for the Appel- 
„ant The Court bolos has found that the 
suit sites formed the inam of the? Deva- 
swam and that the respondents came into 


possession under the Devasvam. Further, 
the account books show. that the vilakia 
money has heen paid by the, respondents to 
the Devaswam. It ought, therefore, *to have 
held that they were only tenants and not 
entitled to claim any portion of the amount 
awarded, | 


Messrs. C. V. Ananthakriskna diyar and 
P. S. Narayanaswamy Iye, for the Respond- 
ents :--Under the circumstances ‘of the 
case, the gift by the mamdar should be 
presumed, The presumption in Malabar is 
that the tnam to the temple was only of 
the land revenue payable to the Government, 
The znamdar, has no title to eject. Venkata- 
charla v. Kandappa (1). 


Long possession and erection of substan- 
tial buildings on the suit sites show that the 
honse-holders bad at any rate permanent 
heritable rights over the sites. Upendra 
Krishna Mandal v. Ismail Khan Mahomed 
(2) and Nilratan Mandal vy. Temail Khan 
Mahomed (3). 

The fact that the patta stands in the 
name of the Devaswam does not help the 
appellant’s case. Muthu Veera Vandayan v, 
Sesretary of State for India in Uouncil (4). 

At the most the invariable payment of 
the vilakkea money for a long time is proof 
only ofa right to the payment of the said sum 
and not of title to the sites. Doed. Whittick 
v: Johnson (5). In any event only a very in- 
significant portion of the compensation could 
be awarded to the appellant, because he is only 
entitled to the capitalised value of the share 
of the wlakku money payable in respect of 
the suit sites. Dinendra Narain Roy v. 
Titwam Mukerjee 6). 

J ODGMENT.—Certain lands having been 
taken up for street widening under the Land 
Acquisition Act in four streets in Palghat 
occupied by Brahmins, a dispute has arisen 
between the house-holders, parts of whose 
premises have been acquired, and the temple, 
represented by the 22nd counter-petitioner, 
which claims to be the owner of the streets, 
The facts proved are few and the question is, 
what is the right inference to draw from 


(1) 15 M. 95. 
(2) 82 0. 41 at p. 49 (P. C.); BLT. A. 144; 8 C.AV.N, 
889. 
(3) 32 0. 51 (P.O); 31L A. 149; 8 C. W. N. 895, 
(4) 29 M. 46; J M. L. T. 278. 
(5) 21 R. R S24 Gow »73 
(6) 30 €. 801; 7 C. W, N, 810,. 
4 6 
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them? The Secondary evidence as to the of the lands i m, atiestion, the claim for such 


inscriptions in the temple shows that it is 
a very old one, connected with the Palghat 
Rajahs, in whose family the management is 


vested. The Brahmins who inhabit those 
streets came, according to tradition, from 
Tanjore. The date of their settlement in 


Malabar is not proved but is believed to have 
been some hundreds of years ago, though 
long subsequent to the settlement of the 
Nambndris, as appears from the fact that 
their usages conform to those of the Brahmins 
on the East Coast. It would appear that, at 
some time or other, those East Coast Brah- 
mins were allowed to settle on lands belong- 
ing to temples. That these lands in the first 
instance at any rate belonged to the temple 
appears from the fact that they have all 
along been free from assessment, on the 
ground that they “were temple inam. The 
earliest evidence dates from the time of the 
Inam Commission. Exhibit XLIII, an extract 
from the Inam Register of 1864, shows that 
the Mahratta pazmash accounts of 1§07 were 
then produced and showed the lands were 
entered therein as nams apperiaining to the 
temple. The register also refers toan alleged 
grant by Tippu in 1772, to which too much 
importance must not be attached, as it 
probably refers only to a confirmation, at 
some time or other, of a pre-existing state 
of things. t At the recent Settlement in 
Malabar, the houses in these streets were at 
first assessed and some of the house-holders 
paid and others objected. Finally, the 
temple authorities put ina petition ‘stating 
that the streets were temple nam and the 
assessment was taken off. The fact that the 
streets, from time immemorial, have been 
immune from assessment as temple inam 
certainly goes:'to show that the houses are 
held under the temple, and this is further 
borne out by the customary payment to the 
temple of four annas for each house on 
stvaratvt day. There has been some con- 
tention before us as to whether this was in 
the nature of rent ora mere charitable pay- 
ment for lights as ‘suggested by the name 
elakku. This payment has been made by 
people who were not house-holders and has 
been refused by some honse-holders without 
any attempt being made to enforce it. Nore- 
theless, it appears to be the more reasonable 
view that it is in the aature “of a quit rent, 
and : ij has not been shgwn that im the case 
ce 


- à quit rent is barred, 





The Subordinate Judge 
has found that an out and out gift to the 
Brahmins must be presumed. but we think 
the grant of a permanent tenure subject to a 
quit rent of 4 annas in the case of each house 
is the more reasonable inference. That the 
Brahmins occupiers cannot have less than a 
permanent tenure of this nature is clear nct 
only from the evidence already referred to. 
but from the numerous copies of registered 
documents showing that they have been 
freely transferring their holdings. These 
documents go back to 1864 when compulsory 
registration was introduced, and there is no 
reason to suppose that such transfers were 
then introduced for the first time. Some of 
them, it is worthy of note, were in favour of 
members of the Rajah’s family in which the 
management of the temple is vested. Such 
transfers are very strong evidence indeed 
that the Brahmins hada permanent tenure. 
On the view that there had been an out and 
ont gift to the Brahmins, the Judge refused 
the claim of the temple to a share in the 
compensation. Jf, as already held, the re- 
lation is that of landlord and tenant, the 
temple, as landlord, would ordinarily be 
entitled to share in the compensation. In 
the present case, however, the reni for each 
house is only four annas, and the valne of the 
small items of land taken in each site.is very _ 
small, about 2 or 3 rupees in most cases, and 
in no case more than 4 rupees. As in each 
case the capitalised value of the quit rent of 
4 annas is only a small fraction of the valua- 
tion of the house and site, and as further 
small items of land are only very small 
fractions of the whole extent, it seems im- 
practicable to attempt an apportionment, 
more especially as the extent of the land 
taken is so small as in no way to affect tlee 
security for the rent of four annas. -We are 
not, therefore, prepared to interfere with the 
Subordinate Judge’s award and dismiss the 
appeal but withont costs. . 


Appeal dismissed. 
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Second Crvit Appear WQS 
September 4, 19 
Present: —Mr, Justice Ayling 
Mr. Justice Oldfield. 
ARIYAMUTHDU PILLAI—Prawrire— 
APPELLANT 
versus 
SINNAYA PILLAI alias MUTHU- 
KARUPPA PILLAI AND OTHERS 


—DEFENDANTS—— RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XLI, r. 27 
—Appeal—New evidence, admission of, illegal-—Decree 
based on such new evidence, if sustainable. 

Where an Appellato Court, during the hearing 
ofan appeal, having before it a petition only for the 
admission in evidence of one single exhibit and 
evidence connected therewith, admitted other 
exhibits, and evidenco without any petition there. 
for anti without recording its reasons, and dis- 
posed of the appeal after considering the ovigdenee so 
admitted: 

Heid, that the order of the Appellate Court 
admitting the ovidence was opposed to the pro- 
visions of Order XLI, rule 27, Civil Procedure Code, 
and that the decree based on such evidence could not 
be supported, 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Sivaganga, in Appeal ,Suit No. 913 of 
1911, preferred against that of the 
Court of the District Munsif of Manamadura 
in Original Suit No. 502 of 1910. 

FACTS.—The suit was for recovery of 
possession of land. The Court of first 
instance gave a decree for the plaintiff. The 
defendant appealed to the Subordinate 
Judge’s Court of Sivaganga and sought for 
admission in appeal of certain evidence 
(Exhibit VII), on the ground that the Court 
of first instance had wrongfully refused to 
admitthe same, That Court without recording 
its reasons not only admitted Exhibit VII, 
but also other evidence though there was no 
petition therefor, and after a consideration of 
tHe same dismissed the plaintiff’s suit. The 
plaintiff thereupon appealed to the High Court. 

Mr. T. Rangaramanuja Chariar, for the 
Appellant :—The lower Appellate Court was 
completely in efror in admitting fresh 
evidence without recording any reasons there- 
for. There was not even a petition for the 
-admission of such evidence. The Subordi- 
nate Judge’s decree is vitiated by 1ts being 
based upon the evidencg so improperly admit- 
ted and cannot’. be upheld. Vide Seeman- 
chunder Dey v. Gopaul Chunderchuckerbuéty(1), 

(1) 11 M.LA. 28 at p; 483.7 W: R. (P.C.). 10; 1 Suth, 
. ıh; 2 Sar: P. Ô, J, 215; 20 Eng,Rep, 11, 
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Sheo Dyal (2)° and Gunga 
undal v. Collector of 24-Parganahs 3). 
we Bhachyam Iyengar, for the Respond- 
ents :—The decree of the lower Appellate 
Court is not bad, merely because no reasons 
are given for the admission of new evidence. 
That at the most is a mere irregularity. At 
any rate, so far as Exhibit VII is concerned, 
there was a petition for admission and the 
ground on which it was sought to be admitted 
was that it was improperly excluded by 
the Court of the first instance. The order 
admitting fresh evidence is, therefore, not 
wholly bad. The record of reasons is not a 
condition precedent to the reception of such 
evidence. Vide Hafiz Abdul Kurrim v. Sri 
Kissen Rai (4), Gopal Singh v. Jhakri Rai (5), 

JUDGMENT. It is argued on behalf of 
the appellant that the judgment of the lower 
Appellate Court proceeds very largely on a 
consideration of evidence admitted during 
the hearing of the appeal in contravention 
of Order XLI, rule 27, of the Code of Civil 
Procedure. This evidence consists of Ex- 
hibits 7, S and 9 and certain oral evidence for 
the defendants (respondents) and Exhibits 
O and Ol for the plaintiff (appellant). The 
only petition for the admission of fresh 
evidence is one by the respondents, which 
asks for the admission of Exhibit 7 and 
evidence in respect of the same. The 
lower Appellate Court has recorded no reasons 
for allowing the production of any portion 
of this additional evidence and as regards 
Exhibit 9, we may remark that there js 
no petition for admission, no evidence ad- 
duced which would have justified its admis. 
sion even before the original Court, and no 
reasons for allowing its admission are alleged 
even here. 

Under the circumstances of the case 
we think it best to set aside the decree 
of the lower Appellate Court and to direct 
it to restore the appeal to its file ang 
dispose of it according to law. It will 
exclude from consideration the additional 
evidence above referred to, unless it seeg 
ground to allow its admission by a legal order 
under Order XLI, rule 27. 

The costs will abide the result. 


Appeal allow 
(2) 3 I A. 259; 26 W. R. 55. wed, 


(3) 11 M. I. A. 3845 at p. 368; 7 W. R. (P. C.) 21.1 
Suth. P. O. J. 676; 2 Sar. P. C. J, 284; A 


131. 
(4) 11 C. 139. 
(6) 12 0, 37, 
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PUNJAB CHIEF COURT. > 

Civis Revision Petrriox No, 548 or 1914. 

January 15, 1915. 

Pregent:—Sir Alfred Kensington, Kr., 

Chief Judge. 

BUA DITTA—P.atntirse—Peatirioner 

versus 

Musammat RATTAN DEVI—Deranpant— 

RESPONDENT. 

Contract —Agreement to purchase— Option io with- 
draw— Earnest money, refund of, on withdrawal, 

Where an agreement for the purchase of a house 
gives an option to the purchaser to withdraw on his 
being not satisfied with the defendant's title, he is en- 
titled on his withdrawing to a refund of the carnest 
money given. 

‘Petition, under section 25 of Act IX of 
1887, for revision of. the decree of the 
Judge, Small Cause Court, Amritsar, dated 
the 25th of February 1914, dismissing the 
sult. 

Mr. Nand Lal, for the Petitioner. 

Mr. N. O. Mehra, for the Respondent. 

JUDGMENT.—This is a petition for 
revision of the Small Cause Court’s decree 
dismissing plaintiffs suit for recovery of 
Rs. 100 earnest money and Rs. 100 damages 
in respect of an unfulfilled contract for 
sale of a house. Defendant admits receipt 
of the earnest money, but pleads that she 
was entitled to retain this sum of Rs. 100 
as the plaintiff eventually refused to com- 
plete the purchase transaction, withont 
giving sufficient reason. 

I cannot read the preliminary agreement 
between the parties in the same way as 
the Small Cause Court Judge. I take it 
as meaning that plaintiff was proposing to 


< 


~zbuy the house but wished to make certain 


about defendant’s title before concluding 
the bargain, and that the agreement gave 
him an option of withdrawing if not 


. satisfied. Rightly or wrongly he was not 


satisfied by his inquiries and accordingly 
withdrew. 

I. cannot construe the agreement as if 
it amounted to a contract binding on the 
plaintiff, and though he has no claim to 
damages I think that he was entitled to 
recover his Rs. 100 earnest money when 
he availed himself of his option of withdrawal. 

The revision is allowed in part. The 
lower Court’s decree is set aside and 
plaintiff is given a decree of Rs. 100. 
The parties will pay their own costs in 
the lower Court and in this Court. 

Pekitton partly accepted, 
+ i 
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BOMBAY HIGH COURT. 
Seconp Civit Arrear No. 678 or 1913 
July 23, 1914. 
Present:-~Mr. Justice Heaton and 
Mr. Justice Shah. 
YELLAVA SAKREPPA BARKI— 
DwrenDANT—APPELLANT 
versus 
BHIMAPPA GIREPPA DESAT—- 


PLAINTIFP——- RESPONDENT. 

Deshgat watan - Grant for personal service—Grantar, 
when can resume land, 

Where thre is a grant of deshgat walan land 
for personal service, it is not at the option of the 
grantor to determine the services and resume tho 
land. Where the grantor claims his right to resume, 
he must show that the terms of the grant give him 
that right or, if the terms are unknown, that the 
proved circumstances justify an infererice that he 
has that right. [p. 18 col. 1. 


Second appeal from the decision of the 
District Judge, Belgaum, in Appeal No. 58 
of 1911, reversing that of the Subordinate 
Judge, Gokak, in Civil Suit No. 243 of 1909. 

Mr. s. H. Kelkar, for the Appellant. : 

Mr. Campbell (with him Mr. A. G, Desai), 
for the Respondent. 


JUDGMENT, 


Heaton, J.— In this case the plaintiff sued 
to recover possession of certain lands. It 
has now been established as a fact in the case 
that the lands belonged to the Deshgat 
Watan of the plaintiffs family and were 
granted to the defendant’s family for service, 
and it has further been found by the Court, 
of first Appeal that, if I understand the judg- 
ment aright, this grant must, in all pro- 
bability, have been made sometime subse- 
quent to the year 1853. The first Court 
came to the conclusion that the plaintiff, the 
imamdar, had no right to resume the lands 
in the circumstances appearing in this case 
and it rejected the claim with costs. On 
appeal, the District Judge came to tke cow- 
elusion that the plaintiff had the right to 
dispense with the services and to resume the 
lands. 


The case has been fully argued. The 
facts, such as they are, have been found 


‘by the Court of first Appeal and we have to 


deal with these facts as the basis of an. 
inference. But, first of all, I will deal with 
a question which has been a-good deal argued 
in the “case, and it ts this. *It is said that 
Where,,as here, there is a grant of land for 
services and where those seryices are, as 
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here, personal services, then the grantor has, 
under what may be called the Common Law 
of the country, the right to dispense with 
the services and resume the lands. We have 
no authority to this effect many Bombay case 
to which we have been referred, but as to 
the law in Bengal, we have the case of 
Radha Pershad Singh v. Budhu Dashad (1), 
and possibly the law is the same also in 
Madras. But while it appears that in Bengal 
the distinction between a grant for service 
of a public nature and one for services, private 
or personal, to the grantor, is well under- 
stood; and though in the case of these private 
or personal services there is in Bengal pre- 
sumably a right to dispense with the services 
and resume the land, it does not follow that 
it is so in Bombay. In our Presidency the 
trend of decisions, and what I may describe 
as the tone of thought in this Court, has 
always been in the direction of, within 
reasou, protecting the right of the occupants 
of lands and not increasing and exaggerating 
the rights of the cnamdar or zemiudar or what- 
ever he may be termed. I think that the 
Bombay cases do undoubtedly disclose a 
reluctance to presume a right to resume lands 
where resumption involves ejectment. The 
tendency 1s to require that it should be an 
inference from facts proved in the case, and 
not a mere presumption arising’ out of the 


circumstance that there is a grant and that 


the grant is for personal services. Moreover, 
the judgment in the Calcutta case itself 
shows that even there the Judges considered 
very carefully the circumstances of that par- 
ticular case and that the presumption which 
they mentioned was used not as a conclusive 
way of deciding the case, but rather as an 
aid to them in dealing with the circumstances 
Which were proved. For the reasons that I 
have given, I find myself entirely unable to 
presume that in this Presidency where there 
is a grant of land even for personal services, 
it is at the option ðf the grantor to determine 
the services and thereupon to resume the 
land. «it seems to me that if a grantor 
. takes up tha position and claims that as his 
right, he must show either that the terms 
of the grant give him that right or if the 
terms of the” grant, as here, are unknown 
that the proved circumstances justify an 
inference that he has that right. That is the 
(1) 22 C. 988. 


principle which, I think, ought to be applied 
bere. This is the view which the Tistrict 
Judge took, as I understand his judgment, 
and very properly took. But where he went 
wrong, and I think he did go wrong, was in 
coming to the conclusion -that the proved 
circumstances do justify the inference that 
there is aright to resume. 

In dealing with the proved circum- 
stances—and they are very clearly set ont 
in the District Judge’s judgment—we have 
to remember that there are two alternative 
theories. The first is the theory of the plaint- 
iff which, put in common, everyday 
language, is this that the grantor in giving the 
lands to the grantee said: “You may hold 
these lands so long as I require service from 
you.” The other theory—that which is set 
up by the defendant-grantee—is this that 
what the grantor said was, “these lands are 
yours, but solong asI require them of you, 
you must render me these services.” We have 
to decide, or rather the District Judge had to 
decide, whether the proved circumstances 
did definitely favour one theory rather than 
the other. The circumstances are that there 
was a grant for service, but in all probability 
the grant was made subsequent to 1853. 
There is no written record of the grant; 
there is apparently no entry anywhere in the 
villuge books which evidences it; the lands 
have been held continuously since the grant 
by the grantee or his successors; services of a 
purely personal, indeed of a domestic, nature 
have been rendered. Those, I think, are all--- 
the circumstances which have been proved, 
What the Judgeasked himself was this: “Do 
they indicate a grant burdened with services 
oramere grant in lieu of wages,” Even 
taking that as the question rather tban.» the 
one which I myself have stated, I should say 
that the proved circumstances do not in any 
way whatever suggest that it was a grant in 
lieu of wages rather than a grant burdened 
with seryices. And where thatis the state of 
things, where the circumstances do not, in any 
way in any perceptible degree, incline to 
one theory rather than the other, then I 
say that there is no evidence of either 
theury. This is a case, therefore, which 
in my judgment the District Judge has 
decided on no evidence. That being so, as 
a matter of law, we kr. bound to set aside 
his decision. It comes to this therefore. 
We know that there was 4 grant fop gervice 
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“and we know now in the view of the 

law which I have stated that the plaintiff 
has not a right to resume these lands merely 
because he chooses to dispense with the 
service. 

There then remains the question: Has 
the defendant in fact refused to render 
service? On this point tbere is no finding 
by the’ District Judge, for he deemed 
it unnecessary to find on it. Therefore, 
under the law asit now stands, because 
we think it was incumbent on the District 
Judge to.find on this issue, it is for us 
to look into the evidence and to come to a 
finding ondt for ourselves. We have looked 
into the evidence and we are satisfied that it 
cannot be said that it is proved that the 
defendant in fact refused to render service. 

Therefore, the plaintiff has failed to make 
out any jast or legal ground for ejecting the 
defendant from these lands. Consequently, 
the decree of the Court of first Appeal must 
be reversed and that ofthe Court of first 
instance restored. 

The appellant here should have her costs 
in the Court of first Appeal and in this Court. 


SAH, J.—I concur. | 
Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp Civit Apeeat No. 681 or 1913. 
January 12, 1915. 
Present: — Mr. Justice Shah Din. 
MUHAMMAD -—Puatntirr—A PPELLANT 


versus 
RAM DIAL AND ANOTHER-—DEFENDANTS— 
RESPONDENTS. 


(itil Procedure Code (Act V of 1908), s. 47, O. XX, 
r. Gl—Hwecution of  decree— Attachment, abjection 
against—Suit by unsuccessful objector, when allowed 
— Pro forma defendant inprjginal’suit—Second appeal, 
‘grounds of-— Finding of fact based on inadmissible 
evidence—Appeal—Additibnal evidence, irregularly 
“ey dmitied, . oa ae ; 
. The plaintif’s suit for a declaration that property 
° 9 
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attached by the decree-holder was his and did not 
belong to the judgment-debtor was dismissed as 
barréd under section 47 of the Civil Procedure Code 
on the ground that the plaintiff being a defendant in 
the suit in which the decree was passed was not 
entitled to file the declaratory suit, but his remedy 
was to appeal against the order disallowing his 
objection to the attachment of the property. It 
appeared that in the original suit the present plaint- 
iff had been impleaded as a defendant in the capacity 
ofan heir to the person against whose estate relief 
was claimed, but the Court found that he was not 
heir aud the suit against him was dismissed: ` 

Held, that the suit was not barred. [p. 15, col. 1.} 

Gour Kishore Chowdhry v. Mahomed Hassim Chow- 
dhry, 10 W. R. 191, followed. i 

Where a Divisional Judge on appeal reversed the 
finding sof a lower Court as to ownership of an 
attached property, basing his finding chiefly on 
certain entries relating to cattle enumeration in the 
village of the parties in the vear 1909 after admitting 
copies of the entries m evidence: 

Held, (1) that the entries were not admissible in evi- 
dence and that (2) the Divisional Judge was in error 
in admitting this additional evidence in contravention 
of the provisions of the Civil Procedure Code and 
without giving the plaintiff an opportunity of produc- 
ing rebutting evidence and that, therefore, his findings 
were of no value. [p. 15, ez] 2.] 


Second appeal from the -decree of the 
Divisional Judge of the 
sion, dated the 22nd January 1913, 
reversing that of the Munsif, first Class, 
Mianwali, dated the 20th August 1912: 
decreeing the claim. 

Mr. Nand Lal, for the Appellant. 

Mr. Bhagat Ram Puri, for the Respond- 
ent, 

JUDGMENT.—The facts are fully given 
in the judgments of the Courts below. The 
Munsif decreed the plaintiff’s claim holding 
that sheep and lambs in question belonged 
to the plaintiff and were not liable to be 
attached in execution of the decree passed 
in favour of defendant No. I against defend- 
ant No. 2. Onappeal the Divisional Judge 
has dismissed the suit on the grounds— 


(1) That the plaintiff being a party to the 
suit in which the decree was passed in 
favour of defendant No. “1 was precluded 
from bringing the declaratory suit which has 
been instituted by him; and (2) that on the 
merits he has failed to prove that “the sheep, 
and lambs were his property. 


After hearing Cownsel orn both sides, I 
ehink that the Divisional Judge’s decision is 
erronfous, and his judgment and decree 
must be reversed. «As regards the first 
ground on which the Divisional Judge bases 
his decisjon, I note that although the 
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present plaintiff was made a party: to the 

. suit brought by defendant No. 1 against 
defendant No. 2 upon the allegation that the 
plaintiff was an heir of Wazira deceased, 
the Court‘held that he was not Wazira’s 
heir, his sole heir being his son . Nazira, 
present defendant No. 2. A decree was 
accordingly, passed in favour of present 
defendant No, 1 against present defendant 
No. 2, only the suit being dismissed, against 
the present plaintiff. 


In these circumstances the present plaint- 
iff was not debarred by section 47 of the 
Civil Procedure Code from bringing the 
declaratory suit out of which this appesl has 
arisen. “The case reported in Gou Kishore 
Chowdhry v. Mahomed Hassim Chowdhry (1) 
is in point. 

As regards the merits of the case, the 
‘Divisional Judge admitted in evidence 
certain copies of entries relating to cattle 
| enumeration in the village of the parties 
in the year 1909, showing that in that 
year Wazira, deceased, had 21 sheep, while 
the present plaintiff, Muhammad, had none. 
In the first place, the Divisional Judge 
was.in error in admitting this additional 
evidence in contravention of the provisions 
of the Civil Procedure Code and without 
giving the plaintiff an opportunity of pro- 
ducing rebutting evidence. In the- second 
place, the entries relied upon by the Divi- 
sional Judge are not admissible in evidence 
at all and this has been conceded by the 
learned ‘Counsel for defendant No. 1. This 
additional evidence must, therefore, be 
excluded from consideration. Next, the 
Divisional Judge, referring to the evidence 
of plaintiffs witness Hayat Ali who isa 
Zeldar, says that his statement that the 
sheep were taken from plaintiff himself is 
absolutely untrae, they being in possession 
of Naza at the time. I' have read the 
evidence of Hayat Ali, and the Divisional 
Judge has clearly misunderstood his state- 
ment. Hayat Ali says that the sheep were 
attached $rom the possession of Muhammad, 
‘plaintiff, but he adds” that at the time of 
attachment they were being grazed by 
Muhammed’s younger brother Naza. Surely 
if at the time of attachment the sheep were 
being grazed by Naza it does not mean that 
they were not attached fram the possession 


-~ 


(1) 10 W. R. 19e 


of Muhammad, plaintif. Naza was the 
grazier and. his possession was clearly that 
of Muhammed on whose behalf he was in 
temporary charge of the sheep; and the 
Divisional Judge is not only’ hypercritical, 
but is wrong when he remarks that Hayat 
Alis statement that the sheep were taken 
from Muhammad is “absolutely untrue.” 
The fact seems to be that the entries in 


the cattle enumeration papers of 1909, 
which were admitted by the Divisional 
Judge in evidence, influenced his judg- 


ment in favour of the decree-holder, and 
he bestowed only a cursory attention on 
the oral evidence of the plaintiff. His 
findings, therefore, are of no value at 
all. 

I have read the evidence of the parties, 
and upon that evidence I have no hesitation 
in agreeing with the Munsif that the plaintiff 
has proved that the sheep aud Jambs in 
question were his property at the time when 
they were attached, and not the property of 
Wazira deceased. 

I accept this appeal and reversing the 
decree of the Divisional Judge, restore that 
of the Munsif with costs throughout, Counsel’s 
fee Rs. 10, 


Appeal accepted. 


MADRAS HIGH COURT. 

Civie Sort No. 145 of 1914. 
December 14, 1914. 
Present:—-Mr. Justice Kumaraswami Sastri. 
T. RAMAKRISHNA CHETTY AND AN- 
OTHER— PLAINTIFFS 
versus 
G. VENKATASUBBIAH CHETTY ayp 


OTHERS-— DEFENDANTS, 

Limitation Act (IX of 1908); ss. 19, .20—Kn- 
dorsement of payment on note—No payment made, 
if valid as an acknowledgment. es 

Where ‘ou a promissory note, dated 24th January 


. 1911, there was an endorsement as follows:—“On 


the 22nd January 19l4; the amount paid towards 
this promissory-note in pady ‘money is Rs. 10, in 
words rupees ten.: And tle ‘defendants pleaded 
that no payment of Rs. 10 was mado by then 


2 
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. force: 


and that the ondorsement was not sufficient to save 
‘limitation: 
Held? that the endorsement would. De sufficient as 
an acknowledgment of liability and would save limi- 
‘tation even if no payment was made. [p. 17, col. 2.] 
“in endorsement whichis not good as a payment 
under section 20 of the Limitation Act might still 
be sufficient as au, acknowledgment under section 19 
of the Act. [p. 17, col. 2.] 

Visvanatha Santhasingaro v. Ramchandra Mardraja 
Deo, 27 Ind. Cas. 744; 17 M. L. T. 78, Jaganadha Sahu 
v. Rama Sahu, 27 Ind. Cas. 747; 17 M. L. T, 80, fol- 
owed, 


FACTS of the case appear from the judg- 
ment. 

Mr. M. Venkatasubba Rao, for Defendants 
Nos. 1 to 3 -Evidence shows that no part 
payment was actually made. If any was 
made, it was not for interest as such. If 


the payment is taken as one made towards 


principal, requirements of ‘section 20 have 
not been satisfied. The body of the endorse- 


ment isnot in the handwriting of the 
defendants who made the payment: Lodd 
Govindass Krishna Dass v. Rukmanit Bhar 


(1). The defendants know to how write, but 
the endorsement is not in their handwriting. 

[Kuararaswast SASTRI, J—Why should the 
endorsement not be regarded as amounting 
to an acknowldgement under section 19 P 
Some recent cases have taken that view. | 

I submit that an endorsement which is 
held insufficient for sectien 20 cannot be 
regarded as amounting to an acknowledg- 
ment under section 19. The Act of 1859 
contained a section relating to acknowledg- 
ment but none relating to part payment. In 
Khwaja Muhammad Janula v. Venkatarayar 
(2) it was held that a part payment could not 
be treated as an acknowledgment. The same 
view was again taken in Raja Jcvara Das v. 
Richardson (2); Gora Chand Dutt v. Lokenath 
Dutt (4) adopted the same view. Very cogent 
reasons were given in these cases in support of 
the view. Asa matter of fact the law was 
different before the 1859 Act came into 
The Act effected a change. No 
doubt in Kristna Row +. H. Hachapa 
Sugapa (5) a part payment was held to con- 
tain an acknowledgment, but the decision 
clearly states at page 310 that it proceeded 
upon the. ground that the writing ‘contained 
an unqualified admission of the debt. . 


ta 21 Ind. Cas. 802; 14 M. L. T, 310; 1 L. W. 529, 


(2) 2 M. H. 0- R.7898. ` . 
(3) 2M. H. C R 8A eot ige 
(4) 8 W. R. 384, rs 
(8) 230 H O. Teta. sos 
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In the 1871 Act provision was ais both 


for acknowledgment and part payment 
There was less reason, after this Act was 
enacted, for holding part payments which 
were insufficient for section 20 to constitute 
acknowledgments under section. 19. ~~ 
The subsequent Act practically reproduces 
the two sections of the 1871 Act. Section-19 
requires an acknowledgment. 


How can then. © 


plaintiff rely upon section 19 when there 


are no words of acknowledgment ? To hold 


that a part payment which does not satisfy’ 


section 20 will be goodas an -acknowledg- . 
ment under section 19 will be to render sec-" 
20-a dead letter. 

Again, the cases which have held that the 
suit was barred because’~ endorsement of 
principal was not in the 


handwriting of ` 


the defendant should be taken to have im-<: 


pliedly negatived this view ; for 
view was correct, the suits could not have 
been dismissed. Lodd Govindass 


if this- . 


Krishna 4 


Dass v. Rukmani Bhai (1) and the cases `’ 


cited therein. No doubt in two recent 
cases, Visvanatha Santhasingrad v. Ramchandra 
Murdraja Deo(6) and Jaganadha Sahuv. Rama 
Sahu (7), it was held that endorsement of 
part payment amounted to acknowledg- 
ment. Of course, the words of the endorse- 
ment must be looked at in each case. 

Further I submit that these cases cannot 
be regarded as having overruled 
fully considered decisions cited already. 
They do not discuss principles nor refer to 
cases on the point. 

Mr. M. N. Duraiswami Iyengar, for the 
Plaintifi:—I referto Vrsvanatha Santhasingrao 
v. Ramchandra Sahu (6) and Jaganadha Sahu 
Rama Sahu (7). 

JUDGMENT. —The plaintiffs sue to re- 
cover Rs. 4,294 with costs and further iñ- 
terest due on a promissory note, dated 24th 
January 1911, executed by defendants Nos. 1 
to 3 in respect of dealings . between the 
parties. : ; 

Defendants Nos. 4, 5 and 7 are the sons of 
the lst defendant. Defendants Nos. 6 and 8 
are sons of the 2nd defendant. 

It is alleged that the defendants are 
members of an undivided family and 
that the trade carried on by fefendants Nos: 
Tt is also alleged 


6) 27 Iha. Cas. 744: 17 M. L. T. 78, 
i 27 Ind. Cas. 747; 17 M. L. T. 80, 


4 
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` r he se . 
- that -the "suit is not barred by limitation, 
.by reason of the payment of Rs. 10 towards 


interest by defendants Nos. 1 to 3 on the 
22nd January 1914, which’ payment was 
endorsed on the promissory note and signed 
by them. 

Defendants. Nos. 1 to 3 filed a written 
statement admitting the execution of the 
promissory note, but pleading that they did 


` not pay the sum of Rs. 10 towards interest 


on the 22nd January 1914 and that the 


_ endorsement is not sufficient tosave limitation 


as it does ‘not satisfy the requirements of sec- 
tion 20.0f the Limitation Act. Defendants Nos. 
4 and. -are ex parte; 6th defendant did 


‘not file a written statement; 7th and 8th 
defendants, through their guardian ad litem, . 


filed a written statement putting the plaintiffs 


-to the proof of the various allegations 


in the plaint and to the validity of the 
endorsement saving limitation. 

‘The following issues were settled:— 

(1) Was the payment on 22nd January 


1914, as alleged in the plaint, and if so, 


is tt sufficient to save limitation? 

(2) If mot,” is" the endorsement on the 
promissory apts good as, àn acknowledg- 
ment? 

The note was executed on the 14th January 
1911. On the 17th January 1914 the plaintiffs 
applied for leave to file the suit in the 


“High Court and notice was ordered returnable 


on the 24th. The 2nd plaintiff then went 
to the defendants’ village and according to 
him, he demanded the payment of the 
amount due on the promissory note and 
defendants Nos. 1 to 3 paid Rs. 10 for 
interestand made theendorsement(Exhibit A), 
which was written by the 5th defendant, 
who is the son of the Ist defendant, and 
signed by defendants Nos. 1 to 8. The en- 
dofsement (Exhibit A) runs as follows:—~ 
“On the 22nd January 1914 the amount 
paid towards this promissory note in ready 
money is Rs. 10, in words rupees ten.” 
It is attested by three witnesses wiz, P. 
Parthasarathy Aiyangar, Venkatasubbayya 
and the 5th defendant. Second plaintiff states 
that after making the endorsement he came 
to Madras,. and that be: made the entries 
(Exhibit. BL. and. B2).jn his cash book 
‘Exhibit. B).and ledger (Exhibit b) which 
are to the effect that Rs. 10 was pañ on 
account of interest. The defendants; admit 
making, the endorsemont, but their caso ig 


that the 2nd plaintiff came to their village , 
and said that the note was about to become 
barred andz.asked them to make añ en- 
dorsement on the promissory note and that. 
the endorsement was made without any 
money being paid atthetime. ‘ 

gd 2g 


I am of opinion that Rs. 10 was paid 


.on the date of the endorsement ! Exhibit 


A (1)]. The next question is 
it was paid for interest or principal. 


whether 


The entries [Exhibits B (1) and b (1) ] made 
almost immediately after the endorsement 
show that the payment was for interest 
and the probabilities support this view. TI 
find the first issue in plaintiffs’ favour. 

Second Issue. Even assuming that there 
was no payment of Rs. 10 as alleged by 
the defendants, the endorsement would be 
sufficient as an acknowledgment of lability 
and would save limitation. The endorsement 
has already been set out by me in full and 
whatever my own opinion might be, I 
am bound to follow the decision in Vesva- 
natha Santhasingrva v. Ramachandra Mardraja 
Deo (6) and Janganadha Sahu v. Rama 
Sahu (7), where it was held that an endorse- 
ment which was not good as payment 
under section 20 might still be sufficient 
as acknowledgment under section 19 of the 
Limitation Act.” Tn the present case it is 
admitted by the defendants that the parties 
signed the endorsement with the intention 
of its being an acknowledgment of liability 
and saving limitation. The wording of the 
endorsement is similar to the acknow- 
ledgments which in Visvanatha Santhasingare 
v. Ramchandra Mardraja Deo (6) and 
Jaganadha Sahu v. Ramu Sahu (7) were 
held to be suffizient under section 19 of 
the Limitation Azt. I hold that the endorse- 
ment is good as an acknowledgment. It 
follows from my findings that the suit is not 
barred by limitation. 

There will bea decree for the amount 
claimed with costs and further interestagainst 
defendants Nos. 1, 2 and 3 personally and 
against defendants Nos. 4, 5,6, 7 and 8 to 
the extent of any joint family properties 
in their hands. : 


Suit decreéd, 
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UMADAI SHANKAR GODBOLE V, AMRITRAO ANANT, 


BOMBAY HIGH COURT. 
First Cryin Appian No, 209 or 1912. 
4 August 13, 1914. 
Present:—Mr. Justice Beaman and 
Mr. Justice Hayward. 
UMABAI SHANKAR GODBOLE— 
PLAINTIFF —APPELLANT 


Versus 
AMRITRAO ANANT—Derenpaxt— 
i RESPONDENT, 


` Civil Procedure Code (Act F of 1908), O. XXI, r. 52 
—Carnishee order—Attachment of vevenne payable in 
future—Laecution proceedings kept alive. 

Property attached yielding a revenue or producing 
interest or dividends is within the meaning and 
contemplation of all garnishee orders under Order 
XXI, rule 52, of the Civil Procedure Code, and 
revenue in futuro is for the purposes of attachment 
onthe same footing as interest or dividend and 
thus attachablo under the rule, [p. 19, col. 1.] 

The plaintiffandthe defendant submitted their differ- 
ences to arbitration and obtained a consent-decrec, 
which provided that the defendant should pay the sum 
of Rs, 41,000 in 14 years by instalments of Rs. 3,100 a 
year andin the 14th year an instalmont covering 
the balance. Onan application in 189-4 for execution 
of the decree a further agreement was entered into, 
whereby the defendant was constituted a tenant of 
the plaintiff and the defendant's share of the revenue 
of the villages was made payable to the plaintiff 
through the Court. The Court then issued a pro- 
hibitory order giving effect to the above arrangement 
and. the revenue continued to be paid to the plaintiff 
till 1912, when the Court of its own motion took up 
the matter again and camo to tho conclusion that it 
was functus oficio for all purposes of execution as 
soon as it had put the plaintiff in possession of the 
lands under the agreement of 1895: 

Held, that the order on tho darkhast of 1894 conti- 
nued alive and effective up to 1912 and would remain 
so until the plaiutiff’s debt was satisfied. [p. 19, 
col. 2, | 

First appeal from the decision of the 
first Class Subordinate Judge at Belgaum, 
in Darkhast No. 335 of 1894, 

Mr. D. A. Khare, for the Appellant. 

Mr. 8. R. Bakhale, for the Respondent. 


JUDGMENT ,—'The plaintiff and thedefend 


ant submitted their original differences to- 


arbitration im the year 1887. Upon the 
award a consent-decree was taken creating 
what appears to have beena usufructnary 
mortgage in the plaintiff’s favour. The 
scheme of that award was clearly to pay 
off the sum of Rs. 41,000, said to be due by 
the defendant to the plaintiff, in fourteen 
years.~ by ‘instalments of Rs. 3,100 a year, 
and in the fourteenth year an instalment 
covering the balance. The plaintiff was to be 
putin possession, of the defendant’s lands 
and also to receive the’defendant’s share of 
he revenues of. hree, inam villages. Jt is 


r 
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in respect of this latter part of the decree 
that the potnt arose with which alone we 
are now concerned. 


In 1594 the plaintiff put in a darkhast 
for the execution of this decree, and it appears 
that in the proceedings taken upon that 
darkhast the plaintiff and defendant: entered 
into afurther agreement, the main purpose. 
of which was to*constitute the defendant the 
plaintiff's tenant of the lands. There were 
many other minor details and provisions in 
case of default on the defendant’s part and 
loss occasioned thereby to the plaintiff. But 
those are immaterial. This agreement appears _ 
to re-afirm and Le intended to carry out the 
scheme of the consent-decree of 1887. Again, 
the share of the revenues of the villages 
belonging to the defendant is to be paid 
through the Court to the plaintiff, and this 
agreement would appear to have been record- 
el as a modification or amplification of the 
original consent-decree, for the enforcement of 
which the Court would undertake responsibi- 
lity. We may well doubt whether the Court 
was well advised in accepting any modification 
of this kind upon those or any other terms. 
What appears to us to have beena more proper 
course would have been to record this, if at 
all, as a new agreement, and to record ib, 
not asa decree of the Court, but as such 
agreement, in substitution of the first con- 
sent-decree. Evenas to that, I mean the first 
consent-decree, we may again doubt whetber 
the Court was well advised in taking upon 
itself virtually the execution of a mortgage 
contract between these parties in the form 
of a consent-decree, without any of the pre- 
liminaries of a mortgage suit having been 
gone through. But notwithstanding the 
doubts we feel upon both these points, the 
fact remains that the Court appears to have 
accepted this darkhast of 1894 at the close 
of the year 1895, and thereon to have issued 
a prohibitory order providing that the share 
of the revenues of the three inam villages 
belonging to the defendant should be paid 
by the village officials to the Court’s order 
to hold in satisfaction of the decree, and 
was to be paid by tht Court to the plaintiff: 
Such an order at that time, assuming that 
the dgfendant’s share of the rgvenues of these 

enam villages was an estate, would certainly 
have ‘been within the expres terms of Civil 
Circular No. 87 of the Order Book of the year 
1889 ;-nor-do we think that it would in any: 


- 
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“way conflict with the principle of the decision 
in Tulai v. Balabhai (1), for regarding the 
estate as that which produces the revenue, 
and as something attachable in itself, it 
would fulfil the requirements which we under- 
stand to underlie the principle of Farran, 
Chief Justice’s judgment, namely that what 

_is attached must be something in existence, 
‘and not merely in the future. Itis prefectly 
‘clear that property attached yielding a 
revenue or producing interest or dividends is 
within the meaning and contemplation of 
all garnishee orders under Order XXI, 

rule 52, and that such intérest or dividend 

. becoming due, and, therefore, in the 

future, is expressly provided for in that 
rule, 

- principle that if an estate yielding a 

.revenue were properly attachable under 
the same rale, then revenue in futuro would 
be for all the purposes of such attachment 
on the same footing as interest or dividend. 
The only doubt we feelin thus applying the 
rule to the principle of Tulajz v. Balabhat 
(1) is whether Order XXI, rule 52, was 
really intended to contemplate the attach- 
ment of immoveable property. We think it 
unnecessary to dwell further npon this point, 
because if is clear in the events that have 
happened that the order of 1895 making 
the defendant’s share of the inam revenues 
of these three villages payable into Court 
for the benefit of the plaintiff, was never 
appealed against and continued in force up 
to the date of the present proceedings. 

In the year 1904 it wonld appear that 
the darkhast of 1894, upon which the order 
of 1595 was passed, came under criticism, 
probably on account of its apparent stale- 
ness. The learned Subordinate Judge, at 
that time Mr. Wagh, held that the order 
of 1895 was still in force, the darkhast of 
1894 was alive and must be continued. On 
that footing it would appear that the defend- 
ants share of the revenue~of these inam 
villages has been paid into Court, and that 
the Court has paid it to the bin iki under 
this darkhast of 1894. 


In 1912 the learned Subordinate Judge 
appears to have called upon the parties and 
_ to have taken u$ the matter of this derkhast 
again. The Pleaders, who represen the” 


(1) 22 B, 39, 
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and it would follow upon the same. 
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parties here, cannot inform us whether th 
defendant really took any part in these pro- 
ceedings. The plaintiff certainly did, And the 
learned Judge appears to have come to the 
conclusion that the Court was already functus 
officio for all purposes of execution as soon as 
it had put the plaintiff in- possession of the 
lands under the agreement of 1595 and 
issued one garpishee order of the same year. 
The learned Judge, therefore, came to the 
conclusion that the darkhast of 1894 was no 
longer in existence and must be struck out. 
We think that in taking that view the 
learned Judge was wrong. From what has 
been already stated it isclear that however 
doubtful the steps may have been through 
which the order of 1895 was reached, that 
was an order upon the darkhast of 1894, 
and continued alive and effective up to 
1912. We think that unless it could be 
shown that the plaintifs debt was 
satisfied, for this appears to be the only 
condition imposed upon the continuity of the 
order in 1595, that order would still have to 
be in force. We certainly feel great sym- 
pathy with the learned Judge, who evidently 
conceived himself to have beenacting within 
the scope and principle of section 151, but we 
think that his proper course here would have 
been to issue notice to the parties concerned, 
if he thought it essential in the interests of 
justice to do so, to show cause why the order 
of 1895 should not now be discharged on the 
ground of full and complete satisfaction of 
the plaintiffs debts. As matters stand, no 
such satisfaction appears to have been plead- 
ed before the learned Judge, and ordinarily it 
would be for the defendant, whose money was 
thus being appropriated, to take the first 
step and raise the first objection, if he really 
believed that his debt to the plaintiff was 
satisfied. 

With these observations, we think, that the 
order complained of must be reversed, and 
that the darkhast of 1894 must still be 
considered to be alive and operative until it 
shall be brought to an end in the manner we 
have suggested, should the investigation 
thus set on foot prove that there is no need 
to continue further this garnishee order. 
In the cireumstances,*we think that each 
party should bear liis own costs of this 
appeal, < 
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"Order reversed. 
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HAKIM tv. @HASITA. 


PUNJAB CHIEF COURT. 
SECOND Civic Appeat No. 1404 or 1912. 
November 14, 1914 
Present:—My. Justice Chevis and 
Mr. Justice Shadi Lal. 
HAKIM AND otners—PLAnTirys— 
APPELLANTS 
VEPrSUS 
GHASITA AND orpers—Dererpants— 


RESPONDENTS. 

“Gen —Succession—Chundawand—Pagwand— 
Chawinda and Dogranwali villages, Zaffar “wal Tahsil, 
Sialkot District, 

A. person died leaving Jand in Chawinda and 

Dogranwali villages of the Sialkot District. The 
plaintiff claimed “land in the Chawinda village and 
contended thar the chundawand rule of succession 
governed the parties. It was admitted that chumda- 
wand w as the rule in Dogranwali: 
' Held, that though ordinarily pagwand is the rule of 
succession, the “chundawand rule must be held 
applicable to the case having regard to the fact that 
in Dogranwali the mutation was effected without 
contest and the plaintiff made no claim to a share in 
the land left by the deceased in that village. 


Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated 
the Ist June 1912, affirming that of the 
Munsif, first Class, Sialkot, dated the 31st 
January 1911, dismissing the claim. 

Messrs. Bodt -ud-Din Kureshiand Asquith, 
for the Appellants. 

Mr. Sham Lal, for the Respondents. 


JUDGMENT.- The genealogical tree is 
given on pages 8 and 9 of the paper-book, 
The dispute in this case relates to the 
succession to certain land left by Surjan 
whose widow, Musanumat Narain Devi, died 
shortly before the institution of this suit. 
As will be seen from the genealogical tree 
the plaintiffs, who are descendants of 
Sikandar by his wife Musammzt Raj Kour, 
are related to Surjan only in the half 
blood while the defendants, who are des- 
cended from one of the two sons of Sikandar 
by his wife Musammat Rattan Kour, are 
relations of Sarjan in the full blood. 
Sikandar left land in two villages, Chawinda 
and Dogranwali. 

According to the chundawand rule the two 
sons of Musammat Rattan Kour would 
have ta en one-half of the Jand and the 
son of Musammat Raj Kour would have 
taken the other half, While if the pagwand 
rule had been observed the land would 
have been divided *equally between the 
three brothers. As 2 matter of fact neither 
ai 
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rule seems to have been observed and 
Musammat Raj Kour’s son obtained even 
more than one-half of his father’s estate. 
The question for decision in this case .1s 
whether Surjan’s laud should go to the 
defendants,or should be divided between 
them and the plaintiffs, and this depends on 
whether the rule of succession is chunday and 
or pagwand. Surjan, lke his ancestor- 
Sikandar, left land in both villages, Chawinda 
and Dogranwali, but the plaintiffs in this 
suit claim: only a share in the land in 
Chawinda village, and for some reason, which 
their Counsel cannot explain, they claim 
only one-quarter of the land and not one- 
half. The first Court dismissed the suit, 
holding that the rule of succession was 
chundawand. The learned Divisional Judge 
held that the plaintiffs had failed to prove 
custom and that the case must he 


any 
decided according to Hindu Law. He 
dismissed the plaintiffs’ appeal, finding 


that Hindu Law was in favour of defendants. 
Counsel for the respondents admits that 
the parties are governed by custom and 
that Hindu Law has nothing to do with 
the case. 


Ordinarily the presumption is in favour 
of the pagwand rule being observed, but 
in‘the present case we have the fact that 
in Dogranwali the defendants have obtained 
mutation without contest and the plaintiffs 
make no claim to share inthe land left by 
Surjan in that village. Counsel for the 
appellants admits that cnaundawond is’ the 
rule in Dogranwali, but he contends on the 
strength of Sant Singh v. Ganga Singh (1)that 
in Chawimda suceession goes by pagwand, 
The ruling relied on veiates to Khatris, 
and there is no sufficient ground for 
holding that Khatris and Jats observe the 
same customs. Counsel is unable to quote 
any authority for the proposition that any 
family can be bound by one rule of suc- 
cession in one village angl by another rule 
of succession in another village. Moreover 
no instances are cited to prove that Jats 
of Chawinda village | follow the pagwand 
rule. a 


In these circumstagices we. hold that the 
same Yule must be held to ‘apply in both 
Villages and that the custom in Chawinda 


(1) 47 P. R. 1901; 68 P. L. R. 901, 
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is the same as in Dogranwali, that is to 
say, chundawand. We, therefore, uphold 
the decision of the lower Court dismissing 
the claim, and dismiss this appeal with 
costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Orviu Appear No. 151 or 19138. 
: January 13, 1915. 
Present:—Sir Henry Richards, Kr., 
` Chief Justice, and Justice Sir P.C. Banerji, Kr, 


GAYA PRASAD TEWARI AND orHers— .. 


DaerenDANTS—APPELLANTS 


Yersus 
RAM PHAL MISIR—Ptamntrer— 
RESPONDENT, 


Hindu Law—Alienation by manager of joint family > 


Fumily necessity Onus—oney borrowed for 
Government revenue, whether for legal necessity. 

Where certai members of a joint Hindu family 
executed a mortgage of the joint family property 
and a suit was brought to enforce the mortgage as 
against the entire family of the executants: 

Held, that it was for the plaintiff to prove that the 
debt was borrowed for family necessity and that there 
was necessity to borrow it at a high rate of interest 
stipulated in the deed. [p. 21, col. 2.] 

Money borrowed and utilized in payment of 
Government revenue amounts to a debt borrowed 
for family necessity. [p. 21, col. 1) 

The family property can in a mortgage suit be 
brought to sale for such amount of the debt as the 
Court finds to have been borrowed for legal necessity. 
rp. 22, col. 1.] 

First appeal from a derree of the Sub- 
ordinate Judge of Gorakhpur. 

Mr. Motilal Nehru (with him Mr. Braj 
Nath Vyas), for the Appellants. 

The Hon’ble Dr. Te) Bahadur Sapru (with 
hig Messrs. Iswar Saran and Rama Kanta 


Malaviya), for the Respondent. 


JU DGMENT.—This appeal arises out of a 
suit on fontofa mortgage, dated the 19th of 
May 1899. The primipal amount was Rs. 722. 
The interest was 1-8, per cent. per month, 
compound interest, with annual rests. The 
glaim has “now swelled, to the large sum of 
Rs, 6,207-6-0, The Court below has held that 
the full amount was borrowed and that there 


was family nefessity and has granted a A 


decree. The mortgage was executede by 
Lachmi Prasad Tewari and Gaya Prasad 
Tewari, The defendants are the entire 
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joint family of Lachmi ‘Tewari and Gaya 
Prasad Tewari, ‘who are brothers. One of 
the defendants, Badri Prasad Tewari, is the 
brother of Lachmi Prasad and Gaya Prasad, 
who wasa minor at the time the bond was 
executed. Lachmi Prasad, in his written 


. statement, admitted that he executed the 


bond, but said as to Rs. 800-5-0, part of the 
consideration, that he had never received it. 
Gaya Prasad Tewari pleaded that he was a 
minor at the time that the bond was executed’ 
and that he knew nothing about it. The 
other defendants pleaded that there was want 
of consideration and that there was no family 
necessitye On these pleas it lay upor the 
plaintiff to prove not only that the bond .was 
executed, but that tl:c1¢ was family necessity 
and that the full amount of the considera- 
tion was duly paid. We find that part of 
the consideration was a sum of Rs. 421-11 0, 
alleged to be due for a previous debt, namely, 
a bond dated the lth of October 1898, 
Looking at this bond we find that it was 
executed by Lachmi Prasad alone and in 
consideration of two sums, one of Rs. 353 
paid incash and Rs, 22-10-9 due upon foot 
of another Lond, dated Magh Badi lst, 1302 
Fasli. This bond is also on the record. It was 
a bond for Rs. 17, found to be due for a debt of 
the grandfather of Lachmi Prasad. There is 
no evidence to show that the Rs. 53, was for 
any family necessity. We think, however, 
that it is proved that the Rs. 22-10.9 
was for family necessity. The balance of 
the consideration was Rs. 300-5-0. This is 
said to have been wanted for the payment of 
Government revenue. The evidence asto the 
payment of the money is not altogether satis- 
factory. Gaya Prasad and Lachmi Prasad 
deny having received the amount, though 
they admit that it was required. However 
after considering the evidence and what has 
been put forwardon each side, we do not 
feel justified in holding that this sum of 
Rs. 300-5-0 was not received. If it was 
received and utilized for the payment of 
Government revenue it would amount to 
family necessity. It appears that shortly after 
the date of the bond the Government revenue 
was in fact paid. We, therefore, find that 
Rs. 300-5-0 and Rs. 2210-9 was for family 
necessity. but no necessity has been proved 
for raising the remaining part of the loan. It 
must be remembered that we are not dealing 
with the case of a fathér’s debts. The sum 


a 


6 $ 
6 
..  FAIZUDDIŅ KHAN V. REID AKAB, 


of Rs. 421-11-0 was alleged to have been 
given to Lachmi Prasad, the brother of 
Gaya Prasad and Badri Prasad. It remains 
to be considered whether there was any 
necessity to borrow at the high rate of 18 
per cent, per annum compound interest. In 
our opinion no necessity for borrowing at 
this: rate has been proved. 

> It is contended, on behalf of the respond- 
sate. that as Tih Prasad has not appealed 
the decree of the Court below shonld stand 
against him. In our opinion this contention 
is not sound. The family property can in 
a mortgage suit only be brought to sale for 
such: amount as the Court finds there was 
family: . necessity for. 

We accordingly must vary the decree of the 
Court below by giving a decree for Rs, 322-15-9 
together with simple interest at the rate of ls 
per cent. per annum from the date of the 
mortgage up to the time hereby fixed for 
payment. This sum together with costs 
in all Courts proportionate to this amount 
will be realised by sale of the mortgaged 
property. We fix six months from this 
date for payment. After the date so fixed 
for payment interest will ron at the rate 
of 6 percent. perannum. The decree will 
be drawn up in the usnal form. 

Decree modified. 


CALCUTTA HIGH COURT. 
Ssconp Civin Apprat.No. 3080 or 1911. 
April 23; 1914. 

Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Ray. 
FAIZUDDIN KHAN AND OTHERS— 
PLAINTIFFS—APPELLANTS 
VESIUS 
REJU AKAB AND otaers—-Derenvants—— 


PE RESPONDENTS. 

Adverse possession-—Prescription—-Co-lenant, posses- 
sion of, when adverse—QOuster—Intention, whether 
sufficient—Limitation Act (IX of 1908), s. 28, scope of. 

Nothing short of an ouster or something equivalent 
to ouster can make a co-tenant’s possession to be an 
adverse one; and mere mental determination is not 
sufficient in law to make the Poste sion of a co-owner 
adverse. [p. 23, col. 1.) 

Corea v. ‘Appuhamy, (1912) A ©. 230; 81 L. J. P C. 
151; 105 L. T. 836, followed, 

For the purposes of the application of gection 28 
of the Indian Limitation Act, it shonid be established 
that the period limited for instituting a suit for 
possession of the property, has determined. In case 
a s 
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of no ouster, or its equivalent, of a co-tenant, no case 
of adverse possession arises and consequently there is 
no determination of the period limited for instituting 
a suit and no extinguishment under section 28, 
[p. 28, col. 2.] 

Appeal against the decree of the 
Subordinate Judge of Dacca, dated the 7th 
August 1911, reversing that of the Fifth 
Additional Munsif of Dacca, dated the 15th 
August 1910. 

Babu Upendra Lal Roy, for the Appellants. 

Babus Birendra Chandra Das and Joges 
Chandra Guha, for the Respondents. 


JUDGMENT.—This is a second appeal 
arising out of a suit brought by the plaint- 
iffs for recovery of possession of certain 
lands after establishment of their khamar 
right to the same. The title to the land, 
according tothe plaintiffs, is made ont. as 
follows. It unquestionably at one time 
belonged to a lady named Monsa Bibi. She 
died leaving a son Rajabdi and two dangh- 
ters, Mogul Bibi and Jolusi. Mogul was 
married to one Ali Manjhi. In this state 
of things, the property devolved as to eight 
annas on the son and as to the remain- 
ing eight annas, in equal shares, ou the two 
daughters. Mogul’s husband obtained a money- 
decree against Rajabdi and in execution of 
that decree, the right, title and interest of 
the judgment-debtor in the eight annas was 
sold to the plaintiffs. Nos. 1 to 3. This 
was in 1908. Subsequently, the eight annas 
of the two daughters was acquired by private 
sale, four annas of Mogul being purchased 
by plaintiffs Nos. 1 to 3, and that of Jolusi 
by plaintiffs Nos. 1 to 5. Thus the plaintiffs’ 
claim to have become entitled to the sixteen 
annas of the property. Having become 
so entitled and, as they say being in pos- 
session, they were dispossessed by the defend- 
ants. The defendants, by way of answer 
to the suit, based on this dispossession, say 
that the sixteen annas of the property was 
vested in Rajabdi, whether as sold to him 
or how has not been made apparent to 
us: and it is further claimed that there 
was a settlement of the jote by Rajabdi 
and that defentants Nos. 1 and 2 succeeded 
to eight annas of* each share, being the 
portion not sold, as his heirs. The Munsif 
decided the case in? favour ®f the plaintitfs, 
tholding that title had been established and | 
the suit was within time. The lower 
Appellate Court has modified this decree 


< 


Vol, XXVIII] 
FAIZUDDIN KHAN @, REJO AKAB, 


and has determined that.the plaintiffs’ claim 
in respect of eight annas is barred by 
limitation. The eight annas to which this 
remark applies seems to be the eight annas 
belonging to the two daughters. Jt seems 
to me that we cannotaccept this judgment 
as conclusive, for it is obvions that the matter 
has not been discussed with a complete 
apprehension of what are the principles that 
apply to such acase as this. The first point 
that has to be decided is whether by their 
purchase from the two danghters, Mogul 
and Jolusi, the plaintiffs took anything. It 
ìs clear they did, unless the interests of 
those two daughters had become extingu- 
ished under section 28 of the Indian 
Limitation Act. But this requires that it 
should be established that the period limited 
to them for instituting a suit for posses- 
sion of the property had determined. The 
only person, against whom they could have 
brought this suit prior to 1908, was their 
brother who was a co-tenant with them 
in the property. Now the law relating 
to co-tenants in matters of this kind has 
been authoritatively stated by the Privy 
Council in Corea v. Appuhamy (1). The 
circumstances of that case bear a strong 
resemblance to those of the present, and 
Lord Macnaghten, by whom their Lord- 
ships’ judgment was delivered, said as 
follows :— The two learned Judges in the 
Court of Appeal did not adopt in its entirety 
the suggestion of the Trial Judge. They 
both held that Iseris entered as ‘sole heir’, 
and that his title has been adverse ever 
since he entered. They held that he entered 
as ‘sole heir’, apparently ‘because he had 
it in his mind from the first to cheat his 


sisters. But is such a conclusion possible 
in Jaw? His possession was in law the 
possession of his co-owners. It was not 


possible for him to put an end to that 
possession by any secret intention in his 
mind. Nothing short of ouster or something 
equivalent to ouster could bring about 
that’ result.” Therefore, in this case, prima 
facie, the possession of Rajabdi was the 
possession of his sisterg, and it could not 
become an adverse possession, until there 
was an ouster gr the eequivalent gf an 
ouster. No mere mental determination 


(1) (19 2) A, ©. 230; 81 I, J. P. C. 181; 105 L. T, 
836. 
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would-be sufficient. There is no finding 
of the lower Appellate Court which would 
in any way -meet the conditions which are 
laid down here as requisite, and I do not 
for one moment suppose that the learned 
Judge had these considerations in his mind, 
for otherwise he could not have disposed. 
of the matter in the summary way which hê 
has adopted. If there was not that ouster 
or its equivalent, there was no adverse 
possession, there was no determination of 
the period limited for instituting a suit, 
and there was no extinguishment under 
section 26, If so, the plaintiffs acquired title not 
only to the br other s share bythe sale ‘in- exetu- 
tion but also to the sisters’ shares. Hilen ‘has 
it been made out that in any other respect 
there was no possession within twelve years? 
According to the principles to which I have 
referred, the possession of the sisters con- 
tinned through the possession of the brother, 
at any rate, till 1908. How then is it pos- 
sible to say that possession within twelve 
years is not established? To my mind, 
these matters call for further consideration, 
and a decision disregarding these matters 
cannot possibly stand. Before this case 
can be determined upon this ground of 
limitation, 16 will be for the Court to con- 
sider, in the light of the remarks in the 
judgment of Lord Macnaghten to which I 
have referred, whether it can reasonably be 
said that possession of Rajabdi was not the 
possession of his two sisters; and in determin- 
ing that, it will be necessary to consider 
whether there has been any ouster or the 
equivalent of any ouster. 

The decree of the lower Appellate Court 
passed in disregard of this cannot stand, and 
we must reverse the decree of that Court 
and send back the case for the determination 
of this issue, which seems to be the only 
issue remaining between the parties, in 
accordance with the law as is laid down. 

The costs of this appeal and of the suit 
hitherto will follow the result. 


Appeal allowed; Cuse remanded, 
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BOMBAY HIGH COURT. 
Seconp Crvin APPRAL No, 543 or 1913, 
s August 31, 1914. 
Present:—- Mr. Justice Beaman and 


Mr. Justice Hayward. ae 
SUBAPPA SHENKAREPPA—Prarntiprp— 
APPELLANT 


POR : VETSUS 
“VENKAPPA GOLAPPA AND otuprs—~ 


DEFENDANTS— RESPONDENTS. 
Iimitation Act IX of 1908), Sch. I, Arts. 142, 144 
—Surt to recover possession—Defe «dant in possession. 
Every suit for possession of immovable property 
in which the plaintiff alleges that he has had possession 
falls anter Art. 142 of the Limitation Act, and not 
under“Art. 144, 


a oe 

Seona appeal from the decision of the 
first Class Subordinate Judge at Bijapur, in 
Appeal No. 20 of 1912, modifying the decree 
passed by the Subordinate Judge nt Mudebihal 
in Uivil Suit No. 147 of 1910. 

Mr. Baptista, (with him Mr. S. R. Bakhale), 
for the Appellant. 

Mr. P. D. Bhide, for Respondents Nos. 2 


and 3. : 


JUDGMENT.—The plaintiff brought this 
suit to recover certain land from the posses- 
sion of defendant No. 1, who, he alleged, was 
his tenant. He appears to have joined 
defendants Nos. 2and3 because, in collusion, 

.as he says, with defendant No.1, the name of 
defendant No, 2 had been entered as owner 
of this land, or part of it, in the Record of 
Rights. 


The learned Judge of first appeal has 
broken up the land into two parts, in respect 
of one of which he has decreed the plaintiff’s 
eluim in full, holding that that land was in 
the possession of defendant No. 1 as tenant of 
the plaintiff. In respect of the other portion 
of the land in suit, thelearned Judge of first 
appeal appears to have come to the conclusion 
that that land was de facto in possession of 
thé defendants, and, therefore, that the plaint- 
iff’s suit fell under Article 142 of the second 
Schedule to the Limitation Act. Accordingly, 
he held that the plaintiff had been unable to 
prove possession of this portion of the plaint 
land within 12 years of the suit as required 
by that Article, and so in effect dismissed 
his suit as against these defendants in res- 


pect of the land so found ip their possession, ® 


It has been contended here that the plaint- 
iff’s suit against defendants Nos. 2 and 3 
"6 


ad 


INDIAN CASES. 


(1915 


veally fell under Article 144, and not under 


Article 142. The written statement of these 
defendants certainly appears to set up a claim 
by adverse possession, as well as on a title 
which the Courts below found was not proved. 
Having regard, however, to the fact that in 
respect of all the land the plaintiff has 
certainly alleged possession, and still alleges 
possession, we think that as soon as any part 
of that land is found to be de facto in the 
possession of other persons against whom a 
suit is brought, the case must necessarily fall 
under Article 142, and not under Article 144. 
It is quite clear from the wording of those 
Articles that every suit for- possession of 
immoveable property in which the plaintiff 
alleges that he has had possession, must fall 
under Article 142. It is only where the 
plaintiff does not allege that he has ever 
been in possession that the case will fall 
under Article 144. Inthe former class of 
eases the plaintiff is bound to show that the 
dispossession or discontinuance of possession 
which gives rise to the starting point of 
limitation was within 12 years of the 
date of the suit. The learned Judge below 
has found, and the finding is a finding of 
fact, that the plaintiff has not proved his 
possession within 12 years of suit of the 
land in the present actual possession of the 
defendants Nos. 2and 3. Indeed the learned 
Judge has gone much further, and upon the 
evidence appears to have found that these 
defendants have satisfactorily proved adverse 
possession for more than 12 years before 
suit. It would not, therefore, be a matter of 
much importance now under which Article 
of the Limitation Act this suit falls to be 
classed. Under either Article we are bound 
by the findings of fact of the learned Judge of 
first appeal, and those findings sufficiently 
dispose of the plaintiff’s case. We must, there- 
fore, dismiss this appeal with all costs. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Ovit Raus No. 1127 or 1911. 
July 23, 1913. 

Present: —Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beacheroft. 
BARODA KANTA SARKAR—RECRIVER— 

" OBJECTOR 
VErSUS f 
RASHMANI DASI AND OTHERS— 


PLAINTIFFS—OPpposITe PARTY. 

Receiver—Adjustment of accounts—Receipts by minor 
for sums in eacess of the sanction of C urt, whether valid 
discharges—Money piid as bribe to Police for release 
of minor—Receipt taken from minor, vilidity of — 
Liability. of person through whom bribe alleged to have 
been paid—Litigaiion expenses—Details necessary-— 
‘Allowance for unavoidable waste of money in con- 
ducting litigation—Appointment of persons in excess of 
sanction of Court, whether permissible—-Improper claim 
of Receiver—Money deposited  uccordingly—Interest 
allowed in excess deposit —Payment of high rate of interest 
on account of Recei:er’s improper conduct—Separate 
suit. 





.In proceedings for the adjustment of the accounts 
of a Receiver appointed for the estate of an infant, 
receipts granted by the infant for payments of 
money made to him in excess of the amount 
sanctioned by the Court and not shown to have 
been applied for the benefit of the infant, are not 


\ valid discharges, and the infant or his representative 
- is not liable to be charged with the money thus paid. 


[p. 26, col. 1]. 


Any money paid by a Receiver as bribe 
to the Police in order to obtain release of the 
infant from custody must be deemed wholly 
unauthorised and disallowed, The Receiver is not 
entitled to credit “tho amount evon as against the 
person to whom it is alleged to have been made 
over for the purpose, after the Recciver has credited 
the money in the minor’s accounts and as a 
matter of fact has taken receipt for it from the 
minor. [p. 27, col. 1] i 

It is not sufficient for Receiver mere'y to show 
that he had paid certain sums to a Vakil for the 
purposes of a certain litigation, and unless details 
are furnished, the items will be disallowed. In 
adjusting small sums spent for the parposes of 
litigation, however, it must be borne in mind that a 
certain amount of money is unavoidably wasted when 
a suit is instituted and conducted, and the Re eiver 
cannot be expected to do better iu this respect than 
an ordinary prudent man. The Receiver is not entitled 
to credit the salaries of persons appointed by him in 
excess of the sanction allowed by the Court. [p. 27, 
cols. 1 & 2] 

Where a Receiver improperly puts forward a claim 
for an amount which accordingly is deposited in 


* Court, the Receiver must be held liable, when his 


accounts are adjusted, for interest upon the excess 
deposit, But whether 04 not the minor or his 
representatives Were obliged to raise monéy for the 


. deposit ata higher rate of interest than usual, ky reas8n 


of the improper conduct of the Receiver, is foreign 
to the proceedings foradjustment of accounts, and 
the rights and liabilities of the parties in this connec. 
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tion must be determined ina separate suit. [pi 30, 
col. 1] 


Mr. H. D. Bose and Babu Troylokya Nath 
Ghose, for the Receiver- Objector. 

Babus Procash Chunder Mittra and Surendra 
Madhub Mullick, for the Plaintiffs-Opposite 
Party. 


JUDGMENT. The circumstances of the 
litigation which has culminated in the 
present proceedings for the adjustment of 
the accounts of a Receiver, are fully nar- 
rated in the previous judgment of this Court, 
Mohini Mohan Patra v. Baroda Kanta Sarkar 
(1), and need not be recited here. This 
Court held on that occasion that the Receiver 
had not fully rendered his aceohngs. and 
appointed Babu Haradhan Nar, a Vakil 


of this Court, to take the accounts. The 
Commissioner commenced the work, but 
resigned on the ground of ill-health, 


whereupon the Court appointed Babu Ashutosh 
Mukerji, another Vakil ef this Court, to 
take the accounts, with directions to submit 
his report to the Subordinate Jndge of the 
Q4-Perganahs, who had seizin of the parti- 
tion suit in the course of which the 
Receiver had been appointed. Before the 
Commissioner, the proceedings were much 
protracted, as every single item was fought 
out by the parties with unusual pertina- 
city, irrespective of the amount in contro- 
versy. The result was that the Commis- 
sioner submitted a full report in whieh 
he dealt with each disputed point with 
great care and elaboration. The Receiver 
thereupon filed a memorandum of excep- 
tions in which he not only questioned the 
the correctness of the couclusious of the 
Commissioner, but imputed to him grave 
misconduct. The Subordinate Judge did not 
investigate the matter on the merits, but 
reported to this Court that he felt embar- 
rassed as the report of the Commissioner 
raised a question as to the propriety of 
the conduct of a gentleman, who need 
not be named here and who had been 
intimately known tothe Subordinate Judge 
for many years. It transpired on inquiry at 
the same time that there was no other senior 
oficer available in the District who could 
conveniently take uy the case for early 
disposal, The Court was consequently called 
upon to determine what course should be 


adopted, in the best interests of the parties 
(1) 12Ind. Cas. 780; MO, LJ. 445. 
[D] 
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for the speedy determination of the questions 
in issue, and this Bench was specially 
constituted by the Chief Justice to deal with 
the - matter. After anxious consideration of 
all the circumstances of the case, we decided 
to transfer the proceedings for the adjust- 
ment of the'accounts of the Receiver from 
the Court of the Subordinate Judge to 
this Court, to’ be tried in the exercise of 
our extraordinary original civil jurisdic- 
tion. The order was accordingly made, 
and the proceedings are now before us for 
final disposal. In this Court, the learned 
Counsel for the Receiver, who has put the 
case before us with great fairness and 
clearnéss, has unreservedly withdrawn’ the 
imputations made against the Commissioner 
aud has confined himself to such items in 
the accounts as really call for consideration. 
We now proceed to examine the exceptions 
to the report in theorder in which they 
have been placed before us. 

The first group of items to which ex- 
ception is taken by the Rezeiver comes 
under the head of maintenance. The 
` Commissioner has disallowed several items 
which in the aggregate amount to 
Rs. 888-€-0 and may be arranged in two 
classes: first, the sums paid to one of the 
plaintiffs, Mohini Mohan Patra, who was 
at the time an infant; and, secondly, a sum 
of Rs. 200 which was raised by way of 
loan by the Receiver on his personal under- 
taking under somewhat exceptional circum- 
stances. 


As regards the items included iu the 
first class, it has been argued on behalf 
of the Receiver that the receipts granted 
by Mohini Mohan Patra constitute a valid 
discharge, but this contention cannot pos- 


sibly succeed. Mohini Mohan Patra was 
an infant at the time these sums are 


alleged to have been paid into his hands. 
His natural guardian was his mother who 
was acting as his next friend for the 
purposes of the suit. The Court had 
sanctioned specific sumsfor the maintenance 
of the mother and her two sons, namely, 
Rs. 75 for the mother and Rs. 50 for 
each of her sons. The sums now in con- 
troversy are not included in the sanctioned 
‘amounts of monthly allowances. it is not 
necessary for us to * determine whether, 
under any cirenmstantes, receipts granted 
ip 
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by an infaht for payments made to him by the 
Receiver in excess of the amount sanctioned 
by the Court, are valid discharges. In 
the present case, ib has not been shown 
that these sums were applied for the 
benefit of the infant; consequently, it is 
impossible for us to accede to the contention 
that Mohini Mohan Patra or his represen- 
tative is liable to be charged with the 
sums named. 


The sum of Rs 200 ineluded in the 
second class was spent by the Receiver 
under very exceptional circumstances. On 
the 22nd December 1909, Mohini Mohan 
Patra, who was a young mar of dissolute 
habits, was .arrested by the Police as he 
was found drunken and disorderly in the 
public streets. Thereupon his relation (the 
defendant in the suit) and one of the officers 
of the Receiver applied to the latter fox 
money to secure the release of the young 
man from Police custody. The Receiver, 
it is alleged, raised this sum of Rs. 200 
by a loan on his personal guarantee. The 
sum carried interest at the very high 
rate of 48 percent. per annum. The 
story is that this sum was placed in the 
hands of Ram Narayan Patra (the defend- 
ant) and Jogendra, the oficer of the 
Receiver, and that they applied it in the 
payment of what must be regarded as a 
bribe to the Police to obtain the release 
of the young. man from custody. No 
doubt, there is no direct evidence that 
the money was so applied, but we cannot 
very well expect that evidence will be 
available to establish that the bribe was 
as a matter of fact paid. It is further 
worthy of note that when the Receiver 
reported the incident to the Court, he 
did not state that he had raised the sum 
by way of loan at an exorbitant rate of 
interest. In fact, if he had reported to 
the Court the details of the incident and 
the manner in which the money raised was 
intended to he applied, he would have 
found himself in a position of great 
embarrassment. It is plain that‘so far as 
Mohini Mohan Patra is concerned, the ex- 
penditure must be deemed wholly unantho- 
vised and disallow@d on *that ground. 
But if has been argued for the Receiver: 
that as the money was put into the 
hands of the defendant, Ram Narayan, the 
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Receiver is entitled to credit -as against 
him, This argument 
tainable. The books of the Receiver show 
that this money was credited in the 
accounts of Mohini Mohan Patra, andas a 
matter of fact a receipt was obtained from 
Mohini Mohan Patra for this amount. The 
Receiver plainly acted as thongh he had 
placed the money into the hands of Mohini 
Mohan Patra, to be applied by the young 
man in the payment of a bribe to the 
Police. Under these circumstances, it is 
not open to him now to turn round and 
set up a claim as against Ram Narayan. 
On the other hand, it is more than 
probable that if Ram Narayan had been 
informed by the Receiver that the money 
could. be paid to him only on his personal 
responsibility, Ram Narayan would never 
have assumed that lability. We may add 
that in assuming that the money was, as 
© matter of fact, applied in the payment of 
a.bribe to the Police, we take the view 
most favourable to the Receiver, because 
the plaintiffs have suggested that the 
money was, as a matter of fact, never so 
applied but was misappropriated by the 
Receiver or his officer. 

The result is that all the objections 
under this head fail, and the report of the 
Commissioner must be affirmed so far as 
maintenance allowances are concerned. 


The neat group of items comprises 
litigation expenses other than the fees paid 
to Pleaders, which amount in the aggregate 
to Rs. 661-9-6. Of these, the principal 
items are Rs. 110 and Rs. 100, alleged to 
have been paid to a Vakil of this Court 
on the 17th September 1909 and the llth 
June 1910 in connection with an appeal 
fom original decree pending in this Court. 
The Commissioner has disallowed these 
items on the ground that details have not 
been furnished, though receipts are pro- 
duced signed by the Vakil. 

In our opinion, the Commissioner acted pro- 
perly, and it was not sufficient for the Receiver 
merely to show that he had paid these sums 


“to a Vakil for the pufposes of a certain 


litigation, specially as oneof the receipts 
shows on the® face of it that Rs. 300 was 
advanced as the probable expenses for pré- 
paration of the paper-book in that appeal. 

We haye been inyited by the learned 
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is obviously unsus-: 


Counsel for the Receiver to examine the 
records of this Court and to ascertain 
what sum was actually spent. We have 
done so, and we find that the Vakil in 
question did file in this Court a memoran- 
dum of cross-objections. We, therefore, allow 
one item, namely, Rs. 110 in full. 

In so far as the item of Rs. 100 is concerned 
we find that the costs of preparation of 
the paper-book of the respondent amounted 
only to Rs. 4-2. The sum of Rs. 4-2 only 
will be allowed ont of the item of Rs. 100. 
The fees paid to the Vakil are included 
in the item of-Rs. 100. The total amount 
allowed under these two items--is thus 
Rs. 114-2-0, | 

The remaining items in the second 
group consist of small sums spent for the 
purposes of litigation. Several of these 
have been examined in detail by us, and 
it transpires that possibly ima good many 
instances, although litigation expenses were 
incurred, there has been an obvious over- 
charge. Butit must be borne in mind that 
a certain amount of money is unavoidably 
wasted when a snit is instituted and 
conducted, and the Receiver cannot be 
expected to do better in this respect than 
an ordinary prudent man. 

Under these circumstances, out of the re- 
maining items which constitute an aggregate 
sum of Rs. 451-9-6, we allow in favour of 
the. Receiver Rs. 300 and the balance of 
Rs. 151-9-5 is disallowed. The report of 
the Commissioner on this point is confirmed, 
subject to this variation. The sum now 
allowed will be charged as against the 
estate as a whole. 


The third head of objections deals with 
the establishment charges. The Com- 
missioner has disallowed a sum of Rs. 1,241-2. 
It has been argued before us on behalf of 
the Receiver that this is not justifiable. 
We are of opinion that this contention 
is partly well-founded. Immediately after 
the Receiver had been appointed, he 
obtained the sanction of the Court to the 
creation of a post of superintendent on a 
salary of Rs. 30 a month, whieh was 
filled by him by the appointment of 
Jogendra Nath Sinha Roy, who, in view 
of his antecedents, was clearly not a 
desirable person for -the post. The Re- 
ceiver, subsequently, ewithout the leave of 
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the Court, appointed a cashier on a salary 
of Rs. 25 a month and a mohurer ou an 
initial’ salary of Rs. 10, subsequently re- 
duced to Rs. 5. We are of opinion that in 
view of the fact that a superintendent had 
been sanctioned, it was not necessary to 
appoint either a cashier or a mohurer, 
and the salary paid to these two persons, 
namely, Rs. 350 paid to Harendra and 
Rs. 81 paid to Debendra, amounting in the 
aggregate to Rs. 431, must be disallowed. 

The result will be that the exception will 
be allowed in favonr of the Receiver against 
the estate to the extent of Rs. 810. 

The fourth head comprises two items, 
which relate to the Doorga pooja and rash 
festivals. The Commissioner has disallowed 
Rs. 547 in respect vf Doorgn pooja 
expenses, but out of this sum he has made 
the defendant liable to the extent of Rs. 440. 
The amount really in dispute is thus reduced 
to Rs. 107 Forthis sum, the defendant is 
liable because it is included in the receipts 
granted by him. 

As regards rash expenses, the amount 
disallowed is Rs. 644-1-0, but out of this 
sum the defendant has been made hable to 
the extent of Rs. 227-1-0. The amount 
really in dispute under this head is thus 
reduced to Rs. 415. This also is covered 
by the receipt granted by the defendant 
who must be held liable. We, therefore, 
direct that Rs. 107, on account of Doorga 
pooja and Rs. 415, on account of rash, be 
credited against the defendant. 

The next head deals with the construc- 
tion and repair of buildings. The total 
amount disallowed by the Commis-ioner is 
Rs. 263-10-0, composed of several small 
items. Our attention has been drawn to the 
evidence and we are of opinion that the 
exception shonld be allowed to the extent of 
Rs. 170. In sofar as the Commissioner 
disallowed the difference, Rs. 98-10-0, his 
report is confirmed. 


The following head deals with brokerage. 
The Commissioner has disallowed the sum of 
Rs. 322-9-6. We hold that the Receiver is 
entitled to Rs. 300 only out of this sum as 
against the defendant. 

The next following head deals with interest 
on debts. Here one item of Rs. 1,217-9-6 
ig in dispute. The. Commftissioner has dis- 
allowed this sum oy the ground that ib is 
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claimed as interest on sums raised ostensibly 
for the purposes of the estate but applied 
really for the benefit of the defendant. We 
have, however, already held that sums 
applied for the benefit of the defendant should 
be recovered by the Receivér from him, and 
this necessarily leads to the conclusion that 
interest on such sums also should be paid by 
the defendant to the Recetver. We allow the 
exception to the extent of Rs. 1,217-96 
against the defendant. 


The next head deals with the question of 
Pleaders’ fees. The Receiver claimed on 
this account Rs. 2.985-10-0. As the Com- 
missioner allowed Rs. 1,128-10-0, the 
exception of the Receiver relates to the 
difference, Rs. 1,857. It has now been 
stated to us that ont of this amount, 
Rs. 1,620 had been paid to Baboo Dwarka 
Nanth Chuckrabertty, who has now refunded 
the sum to the Receiver. The position con- 
sequently is as if this money had never 
been spent, ‘The dispute is thas reduced to 
Rs. 237, and on examination of the evidence, 
we are of opinion that Rs.. 181 should be 
allowed in favour of the Receiver against 
the defendant, the balance, Rs. 56, is dis- 
allowed. The Receiver undertakes to deposit 
in Court within two days the sam of 
Rs. 1,620 refunded by Baboo Dwarka Nauth 
Chuckrabertty. 

The next following item relates bo 
expenses in connection with the worship of 
an idol. A sum of Rs. 17-8-0 has been 
disallowed by the Commissioner. We allow 
this sum in favour of the Receiver against 
the estate. 

The next head deals with the expenses 
in connection with the construction and 
repair of embankments. The Commissioner 
has disallowed Rs. 3761-0. We are of 
opinion that Rs. 250 should be allowed fn 
favour of the Receiver against the estate 
and the balance disallowed. 

The Commissioner has disallowed 
Rs. 429-6-0 under the next head, travelling 
and halting charges. We allow Rs. 214 in 
favour of the Receiver against the estate. 
The balance is disallowed. . 

The next head relates to gharry hire. 
The sum of Rs. 6054-0 was, disallowed by 
the Commissioner. We allow Rs. 30 in 
favour of the Receiver against the estate. 
The balance is disallowed. 
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The next head deals with the house rent. 
The amount disallowed by the Commissioner 
is Rs. 1838-8-0. We allow Rẹ 70 in favour 
of the Receiver against the estate. The 
balance is disallowed. 

The next head deals with contingencies. 
The Commissioner has disallowed Rs. 54-15 0. 


We allow .in favour of the Receiver, 
Rs. 29 against tbe estate. The balance is 
disallowed. 

The next head relates to expenses on 


account of kerosene oil aud tobacco. 
The sum of Rs 80-8-0 has been disallowed 
by the Commissioner. We allow in favour of 
the Receiver the whole of the above sum 
against the estate. 

The next head deals with the cost of 
constructing a sluice gate. The sum of 
Rs. 11-8 0 has heen disallowed by the Com- 
missioner. Weallow Rs. 10 in favour of 
the Receiver against the estate. The balance 
is disallowed. 

The next head deals ith the expenses in 
connection with the punya ceremony. The 
sum of Rs. 165 has been disallowed by the 
Commissioner. We allow Rs. 83 in favour 
of the Receiver against the estate. The 
balance is disallowed. 

The next head deals with expenses on 
miscellaneous accounts. The Commissioner 
has disallowed the sum of Rs. 37-10-38. We 
allow, Rs. 25-8-0 in favour of the Receiver 


against the estate. The balance is dis- 
allowed. 
The last head deals with Rs. 320 which 


was in the hands of a gomastah and was not 
realised. The Commissioner has disallowed 
this sum. We are of opinion that his 
decision must be upheld. 


The accounts when re-adjusted, according 
to ethe directions just given, show that 
the plaintiffs are entitled to get from the 
Receiver Rs, 2,486, while the Receiver is 
entitled to get from the defendant Rs 15,036 
as well as interes atthe rate of 12 per 
cent, per annum from the Ist February 
1911 upon the sum of Rs. 14,600, which 
represents the sums borrowed from time 
to time by the Receiver for the benefit of the 
defendant. Interest at this rate will be 
allowed up to-he 8lst® May- 1913, *con- 
sequently. a sum of Rs. 4,088 is dug to 
the Receiver.from the defendant on account 
of interest in 
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Rs. 15,036 alr ready mentioned. ‘Two 
questions now require consideration, namely, 
first, the responsibility of the Receiver and 
of the -defendant for interest on the sum 
of Rs. 20,950 which the plaintiffs were 
directed, atthe instance of the Receiver, 
to bring into Court on the lst February 
1911, to have their estate released from 
his custody, and, secondly, the liability for 
costs of the Commissioner as also of the 
hearing before this Court. 


With regard to the first of these ques- 
tions, it is to be observed that on the 
13th June 1910, the Subordinate Judge 
directed that the Receiver be discharged. 
The Receiver then applied to the Court 
to recall this order on the ground that till 
the liabilities he had incurred for the 
benefit of the estate had been satisfied, his 
possession should not be terminated. The 
Court, thereupon, on the 28rd June 1910, 
recalled the previous order and restored 
the possession of the Receiver. The Court 
further directed that the estate be released 
from the custody of the Receiver as soon 
as his dues are brought into Court. The 
Receiver subsequently filed a statement of 
accounts -in which he alleged that he was 
entitled to get a sum of Rs. 2,950 from 
the estate. Meanwhile the plaintiffs were 
endeavouring to raise money with a view 
to make adeposit. While negotiations were 
in progress, the Receiver, on the 27th May 
1910, wrote a letter to the person who 
was about to advance the money with a 
view to dissuade him from the transaction. 
This letter is on the record, and is of 
a highly improper character, as it shows 


clearly that the Receiver intervened to 
make it difficult, if not impossible, for 
the plaintiffs to borrow money for the 
release of their estate. The plaintiffs 


ultimately raised money on interest at the 
rate of 18 per cent. per annum and the 
deposit was made on the Ist Febrnary 
1911. Upon the account, as now adjusted, 
it is manifest that the plaintiffs were not 
bound “to make any deposit at all. The 
plaintiffs are, on the other hand, entitled 
to receive a‘large sum. from the Receiver. 
The person really liable to deposit the 
money in Court ¿was the defendant, but 
the amount he was liable to bring into 


addition to the sum of Court was not Rs. 20,050. but Rs. 12,550, 
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namely, the differeuce between the sum 
payable “by the defendant to the Receiver 
and the sum payable by the Receiver to 
the plaintiffs. The only question is, at 
what rate interest should be calculated on 
this sum. On behalf of the plaintiffs, it 
has been argued that, but for the im- 
proper intervention of the Receiver, they 
would have been able to ‘raise money 
on interest at 12 per cent. per annum, and 
that, consequently, the Receiver should be 
made liable iu damages, in these proceedings, 
for the extra interest at 6 per cent. on 
Rs, 12,550 and also for interest at 18 per cent. 
on the difference between Rs. 20,950 and 
Rs. 12,550. We were at one stage ammprossed 
by this argumeut, but upon fuller considera- 
tion, we hold that this question should not be 
decided summarily upon affidavits, in these 
proceedings. The Receiver improperly put 
forward a claim for Rs. 20,950, while only 
Rs. 12,550 was due to him; he may be 
legitimately held hable, when his accounts 
are adjusted, for interst at 12 per cent. upon 
the excess deposit. But whether or not the 
plaintiffs were -obliged to raise money ata 
higher rate of interest than usual, by reason 
of his intervention, is really foreign to 
this inquiry, and if the plaintiffs have been 
damuitied by reason of his improper conduct, 
the rights and liabilities of the parties must 
be determined in a separate suit framed iu 
such manner as the parties may be advised. 
We hold, accordingly, that the deposit was 
properly made to the extent of Rs. 12,550 ; 


and intérest may legitimately be calculated ` 


on the excess deposit at the rate of 12 per 
cent. per annum. The result is that the 
plaintiffs are entitled to be indemnified: in so 
far as interest upon the sum of Rs. 20,950 
atthe rate of 12 per cent. per annum is 
concerned. Thisup tothe 31st May 1915 
amdunts to Rs. 5,866. Out of this sum, the 
defendant may rightly be charged with 
interest at the rate of 12 per cent. per annum 
upon Rs. 12,550, that is, Rs. 3,514. The 
Receiver must be keld responsible for the 
balance, namely, Rs. 2,352. Consequently, iu 
addition to the sum already found due from 
the Receiver to the plaintiffs, he must be 
held liable for the further sum of Rs. 2,352. 


The second question we have to consider 
relates to the costs of the proceedings before 
the Commissioner as also the costs of the 
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hearing before this Court. As regards the 
costs, before the Commissioner, it is manifest 
that there was a protracted inquiry for 
which the parties as wellas the Receiver 
must be held responsible. But it cannot be 
overlooked that the Receiver throughont has 
resisted an examination of the accounts, and 
if he had done his obvious duty, the appoint- 
ment of a Commissioner would have been 
unnecessary. We, therefore, direct that the 
Receiver be held responsible for half the 
costs of the commission, namely, Rs. 1,710. As 
the plaintiffs have paid the costs of the Com- 
missioner, this sum will be paidby the f eceiver 
to the plaintiffs. In so far as the other half 
is concerned, the plaintiffs will bear a two- 
thirds share thereof, namely Rs. 1,140, and 
the defendant will bear an one-third share, 
namely Rs 570. Consequently, the defendant 
will pay Rs. 570 on this account to the 
plaintiffs. As regards the costs of the hear- 
ing before this Court, the defendant ‘has 
not entered appearance and has incurred no 
costs. The plaintiffs are entitled to get 
their costs which we assess at ten gold 
mohurs. 


The final result may be summed up as 
follows. The Receiver must pay to the 
plaintiffs the sum of Rs. 2,486 on the 
accounts taken. He must also pay Rs. 2,352 
on account of interest on the sum which 
the plaintiffs were obliged to deposit in 
Court at his instance. He must further 
pay Rs. 1,710 on account of costs of the 
commission and Rs. 160 on account of costs 
of this Court. The aggregate sum payable 
by the Receiver to the plaintiffs is 
Rs. 6,708. The defendant will pay to the 
Receiver Rs. 15,036 on the accounts taken 
and Rs. 4,088 as interest on the loan- 
incurred by the Receiver for his benefit. The 
aggregate sum payable by the defendant 
to the Receiver consequently amounts to 
Rs. 19,124. The defendant will further pay to 
the plaintiffs Rs. 3,514 on account of in- 
terest on the sum deposited by the plaintiffs 
in Court. He will also pay to the plaintiffs 
Rs. 570 on account of costs of the Commis- 
sion. The aggregate sum payable by the 
defendant to the plaintiffs, therefore, amounts 
to Rm 4,054. The pl€intiffs wall have a first 


*charge to the extent 6f Rs. 6,705 upon the 


sum of Rs. 19,124 payable by the defendant 
to the Receiver. The plaintiffs will also 
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have a personal remedy against the Receiver. 
The Receiver will be personally responsible 
for the loans that lhe has incurred, and the 
estate will not, as between the parties to 
the present proceeding, be liable on account 
of those loans. 


We are informed that a sum of Rs. 1,950-4-9 
is in deposit, namely, Rs. 1,620 refunded 
by Babu Dwarka Nauth Chuckraberty and 
Rs.330-4-9 brought into Court by the Receiver 
as the cash balance in his hands. The plaint- 
iffs will be entitled to a two-thirds, share of 
this sam, namely, Rs. 1,800-3-2, and the 
defendant will be entitled to Rs. 650-1-7. The 
plaintiffs will be at liberty to withdraw 
whatever now remains in deposit out of the 
sum of Rs. 20,950. The plaintiffs will also 
be entitled to apply Rs. 650-1-7, now stand- 
ing to-the credit of the defendant, in part 
satisfaction of the Rs. 4,084 payable by the 
defendant. The Receiver will make over to 
the parties all the title deeds and all the 
papers of the estatein his custody. The 
order of this Court as to the payment of the 
various sums will, if necessary, be executed 
as a decree of this Court. 


On the sums now decreed in favour of the 
plaintiffs, they will be entitled to interest at 
the rate of 6 per cent. per annum from the 
3lst May 1913 against the Receiver as also 
against the defendant. But the Receiver will 
be entitled to interest at the rate of 12 per 
cent. per, annum upon the aggregate sum 
allowed in his favour against the defendant. 
We make this order in favour of the Receiver, 
on the ground that the major portion of the 
sum decreed in his favour consists of borrow- 
ed money which we understand carries 
interest at 12 per cent. per annum, 
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CALCUTTA HIGH COURT. 
Ornar No. 3343 or 1913 IN APPLICATION 1N THE 
MATTER or CIVIL Roure No. 1127 or 1911. 
June 5, 1914. 
Present:—Justice Sir Asutosh Mookerjee, KT, 
and Mr. Justice Beacheroft. 
RASHMANI DASI AND ANOTHER— 
PETITIONERS 

2 CETSUS 
BARODA KANT SARKAR AND ANOTHER— 


RECEIVER AND Sorety—Opposire PARTY. 
Surety of Receiver—Extent of liability——Princi ple— 
Test—Surety's remedy. 

: The surety for a Receiver is liable to the payment of 
interest on balanco improperly retained by him as 
also for the costs of proceedings in Court neces. 
sarily or properly incurred in consequence of the 
Receivers default, such as the costs of a procecding 
to take accounts, of an attachment for failure to 
account, of an application for his discharge and for 
the appointment of another person in his place, and 
of any proceedings taken to enforce the recognizance. 
[p. 82, col. 2. | 

The principle is that the liability of a surety upon 
the bond of a Receiver conditioned for the due dis- 
charge of his duties is limited to cases of a violation 
of those duties which may properly be said to be 
within the scope of his appointment as Receiver, in 
other words, the surety is responsible only in respect 
of liability incurred by the Receiver in his capacity 
as Receiver, To determine, whether a particular 
liability has been incurred by the Receiver in his 
capacity as Receiver, the test to be applied is, could 
the Receiver be made accountable in that respect 
in the account proceedings. If he could not, the 
surety is not liable; if he could be held liable in that 


proceeding as Receiver, the surety is liable. [p. 33, 
col. 2.) 
A surety, after satisfying the claim against 


the Receiver, is entitled to stand in the place of the 
Receiver to the extent of the payment made by him 
and to re-imburse himself from the sums ordered to 
ba paid to the Receiver. [p. 84, col, 1.] 

Babus Provas Chander Mitter and Surendra 
Madhub Mullick, for the Petitioners. 

Babu Troylokya Nath Ghose, for the Re- 
ceiver-Opposite Party, 


Dr. Sarat Chandra Basak and Babu 
Surendra Nath Das Gupta, for the Sitrety- 
Opposite Party. 


JUDGMENT.—This is an application, 
under section 145 of the Code of Civil 
Procedure of 1908, to enforce the liability 
of a surety. The circumstances under which 
the surety-bond was executed may be shortly 
stated. On the 14th August 1909, one Baroda 
Kant Sarkar was appointed Receiver. to the 
estate of Mahendra Navayan Patra, at that 
time the subject-matter of an administration 
suit in the Court of tf ghird Subordinate 
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Judge of the 24-Perganahs. The Receiver 
‘was appointed on condition of his furnishing 
personat ` security for Rs. 5,000. The 
Receiver took possession of the estate and 
received -the rents: and profits, but never 
furnished the security. Proceedings were 
subsequently instituted ;in the Court of the 
Subordinate Judge totake the accounts of 
the Receiver. The Subordinate Judge directed 
that the estate be released, if the plaintiffs 
brought into Court, for payment to the 
Receiver, a specified sum of money to 
' enable the latter to discharge the liabilities 
which, he alleged, he had incurred for the 
benefit of the plaintiffs in the course of 
the management of the estate. The deposit 
was made under protest. The plaintiffs 
next applied to this Court for proper direc- 
tions as to the mode in which the accounts 
of the Receiver were to be taken and 
obtained an ad interim order that the sum 
deposited might be retained in Court till 
the accounts had been fully investigated. 
The decision of this Court, upon the ques- 
tions raised at that stage, will be found 
in our judgment, dated the 29th May 1911, 
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(1). The proceedings to take the accounts 
of the Receiver were subsequently trans- 
ferred to this Court, and while a report 
on his accounts by a Commissioner and the 
objections thereto were under examination 
here, it was discovered that he had mot 
furnished security as directed by the Court 
which had appointed him Receiver. This 
Court, thereupon, on the Sth April 1913, 
directed him forthwith to furnish the security. 
This order was carried out on the next 
day, and one Shama Kant Chatterjee exe- 
cuted a surety-bond along with the Receiver. 
By this bond, the executants jointly and 
severally bound themselves to pay to the 
Registrar of this Court a sum of Rs. 5,000. 
The material portion of the bond is in 
these terms: The condition of this obliga- 
tion is such that if the above bounden 
Baroda Kanta Sarcar shall duly account 
for all and every the sum and sums of money 
which “he has already, received on account 
of the rents and profits, of the immoveable 
property of the said estate: and shall duly 
pay the balance which shall be  certitied 
to be due from. him as this Court shall 


(1) 12 Ind, Cas. 780; 140. L. J. 445. 
“. 
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direct, then this obligation shall be void 
otherwise, it shall remain in full force.” 
The accounts have now heen taken and it 
has transpired that not only is the Receiver 
not entitled to receive any money from 
the plaintiffs, but he is liable to pay Rs. 6,708 
to the plaintiffs, as determined by our 
order, dated the 23rd July 1913 [Baroda 
Kanta Sarkar v. Rashmani Dasi (2)|. The 
plaintiffs have now applied to this Court 
for an order upon the surety under section 
145 of the Code for the payment to them 
of Rs. 5,000 or of such smaller sum as 
remains unpaid by the Receiver to them 
under the orders of this Court. On behalf 
of the surety, objection has been taken to 
three of the iteme for which the Receiver 
has been made liable to. the plaintiffs, 
namely, first, costs of the proceedings to 
take accounts, secondly, interest on the sums 
for which the Receiver has not duly 
accounted, and, thirdly, interest on the sum 
deposited by the plaintiffs in Court at the 
instance of the Receiver for the release of 
the estate. It has been argued that though 
the Receiver may have been made justly 
liable to the plaintiffs for all these sums, 
the surety is under no obligation to pay 
them, though, he concedes, he is responsi- 
ble for the principal money for which the 
Receiver has not duly accounted. We are 
of opinion that the objections taken by the 
surety are not well-founded. 


“It is well-settled that the surety for a 
Receiver is liable to the payment of interest 
on balances improperly retainted by him 
as also for the costs of proceedings in 
Court necessarily or properly incurred in 

consequence of the Receiver’s default, such 
as the costs of a proceeding to take 
accounts, of an attachment for failure to 
account, of an application for his discharge 
and for the appointment of another person 
in his place, and of any proceedings taken 
to enforce the recognizance. The leading 
decision on the point is’ that of Sugden, 
L. ©., in Maunsell v Egan (8) where he 
affirmed the decision of Blackburn, M. R. 

in Maunsell v. Egan (4). As the Lord. 
Chancellor pointed out, the condition was 


. 
a (2) 28 Ind. Cas. 28; 200. L. J. 1183. 
(3) (1846) 9 Ir. Eq. Rep. 283; 3 Jo. & Lat. 2517 
72 R. R. 60 


(4) (1845) 8 Ir. Eq. Rep. 372, 
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that the recognizance shall be void” if the 
Receiver shall duly account for sums received 
and shall duly pay the balance found due; 
the costs of the proceeding to také the accounts 
have been incurred as the necessary conse- 
quence of the neglect of the Receiver duly to 
render an account, and the liability for 
interest is also attributable to the same 
cause. The recognizance has, therefore, 
become absolute, and tothe extent of the 
sum for which it was acknowledged, the 
surety must be responsible for the loss 
occasioned by the default which rendered the 
recognizance absolute. This exposition has 
been repeatedly followed:’ MacDonaghs, In re 
(5), Smart v. Flood(6), Walters v. Walters(7), 
In re Nugent’s Estate (8). Tn the case of In re 
Graham; Graham v. Noakes (9), Chitty, J., re- 
ferred to the judgment of Eldon, Ti, ©., in 
Dawson v. Raynes(10), ang stated the law in 
these terms: “The surety is answerable to the 
extent of theamount of the recoginzance for 
whatever sum of money, ‘whether principal, 
interest or costs, the Receiver has been liable, 
including the costs for his removal and of the 


_ appointment of a new Receiver in his place.” 


We may take it, then, as the general rule that 
the surety ofa Receiver is answerable, to the 
amount secured by his recognizance, for such 
interest as well as for such principal as the 
Receiver is liable to pay, and also for such 
costs as may be thrown on the Receiver. 
The objection of the surety as regards the 
costs of the account proceedings and the 
interest allowed on sums for which the 
Receiver did not duly account, must conse- 
quently be overruled. 


-As regards the interest allowed to_ the 
plaintiffs against the Receiver on the sum 
which they were compelled to bring into 
Cturt at the instance of the latter, the surety 
has argued that he is not liable. There is 
apparent force in this contention, but upon 
closer examination, the objection turns out 
to be groundless. ‘The deposit was intimately 
associated with the discharge of the duties of 
the Receiver and of his liability to render an 


(5) (1876) 10 Ir, Eq. Rep. 269. 

(6) (1883) 49 L. T, 467. 

(7) (1877) 11 Te Eq. Rep® 335, e 
, ts) (1897) 1 Ir. R. 464: 3 Irish Law Reports 218. eè 

9. (1895) 1 Ch. 66; 64 L. J. Ch. 98; 13 B.°8 El 
L, sii 43 W, R. 108. ; 

1826 2 Russell 466 at p, 471; . È. ; 

ee i 66 at p. 471; 88 E. R. 411; 
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account of the rents and profits received by 


him, The Receiver was called upon to 
account. He snbmittted a statement of 


accounts, which was accepted by the Subordi- 
nate Judge without due scrutiny and which 
showed that he as Receiver was entitled to 
obtain a large sum from the plaintiffs. The 
plaintiffs protested that the accounts were 
unreliable, that nothing was due from them, 
and that if the accounts were properly taken, 
they would be found entitled to receive a 
large sum from the Receiver. The Court, 
at the instance of the Receiver, summarily 
overruled this objection, and compelled the 
plaintiffs to bring into Court the sum claimed 
by the Receiver as due to him on his accounts, 
so as to enable him to apply the money to 


` discharge the liabilities which, he alleged, he 


had incurred for the benefit of the plaintiffs. 
The plaintiffs were compelled, in these cir- 
cumstances, to bring the money into Court, The 
accounts were thenexamined in detail by order 
of this Court, and if transpired ultimately that 
the claim of the Receiver against the plaintiffs 
was wholly unfounded. The Court accord- 
ingly held the Receivér liable for interest on 
the sum which the plaintiffs had been 
obliged to deposit at his instance. We are of 
opinion that for this sum also, the surety is 
liable on his bond; as it is not fairly dis- 
tinguisbable from ‘he interest the Receiver 
was held liable to pay on sums for which he 
had not duly accounted. The principle is that 
the liability of a surety upon the bond of a 
Receiver conditioned for the dne discharge 
of his duties is limited to cases of a violation 
of those duties which may properly be said to 
be within the scope of his appointment as 
Receiver, in other words, the surety is 
responsible only in respect of liability incurred 
by the Receiver in his capacity as Receiver: 
Inve, Walker(11), Board of Trade v. Employers’ 
Liability Assurance Corporation (12). To 
determine whether. a particular liability 
has been incurred by the Receiver in 
his capacity as Receiver, the test to be 
applied is, could the Receiver be made 
accountable in- that respect in the account 
proceedings; if hé could not. the surety 15 not 
liable; if he could be held Hable in that 
proceeding as Receiver, the surety is liable. 


Here, the -Receiyer contended, in the proceed- 
(11) (1907) 2 Ch. 120: 76 L J. Gh. 580; 96 L. TT 
864; 51 S. J. 482. - 
(12) (1910) 2 K. B. 649;° 79 gp K. B. 1001; 102 L, 
T, 850; 54 5, Ap 381; 26 T, L. “a 511. 
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ngs to take his accounts, that the plaintiffs 
- were bound to proceed against him by way 
of a separate suit to recover the interest on 
the deposit. This was overrnled, on the 
ground that the liability he had incurred 
arose out of an act done by him in the dis- 
charge of his duties as Receiver and not in 
relation to a matter beyond the scope of his 
appointment, This shows conclusively that 
the objection in the present case is uot 
sustainable, 

We direct accordingly that an aeconnt be 
prepared of the sum still due to the plaintiffs 
from the Receiver under the order of 
this Court after deduction of the various 
sums which have been paid from time to 
time and that the surety be called upon 
to deposit the balance in this Court within 
one month of the date on which notice of 
the ascértained amountis served on him. We 
may add that when the surety thus satisfies 
the claim of the plaintiffs, he will be entitled 
to stand in the place of the Receiver to the 
extent of this payment made by him, and, to 
reimburse himself from the sums ordered to 
be‘paid by the defendant, Ram Narain Patra, 
to the Receiver [Glossop v. Harrison (13), 
In ve, British Power Traction Co., Halifax 
Bank v. British Power Traction Co. (14) ], 
without derogation of his right to sue the 
Receiver: Henderson v. Skerretét (15). There 
will be no order as to the costs of these 
proceedings. 


(18) (18'4 Cooper 61; 3 Ves. & B. 134; 35 E.R. 429, 

(14) (1910) 2 Ch. 470; 19 L, J. Ch. 666; 108 L.T. 451; 
548 J. 749. i 

(15) (1842) 5 Ir, Hg. Rep. 404, 


PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD HIGH Court. 
November 25, 1914. 
Present: _—-Lord Dunedin, Lord Shaw, 
Sir John Edge and Mr. Ameer Ali. 
Kunwar DIGAMBAR SINGH— 
PLAINTIFF—A PPELLANT 
versus 
Kunwar AHMED SAYEED KHAN— 


DEFENDANT- RESPONDENT. 
Pre-emption—Origin and- growth of right of pre- 
emption-—Wajib-ul-arz, evidentiary value of—Suit for 
™ pre-emption—Custom—Perfect partition of mahal— 
i ; 
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Effect of perfect * partition—-No new wajib-ul-araiz 
for new mahals framed—Custom or  contract— 
Proof—Claim by a sharer in one of the new mahals 
fo pre-empt property in another of those mahals in 
which he was not a shaver, maintainability of. 
Pre-emption in village communities in British India - 
had its origin in the Muhammadan Law as to pre- 
emption, and was apparently unknown in India 
before the time of the Moghul rulers, Inthe course 
of time eustoms of pre-emption grew up or were 
adopted among village communities. In some 
cases the sharers in a village adopted or followed 
the rules of the Muhammadan Law of pre-emption; 
and in such cases the custom of the village follows 
the rules of the Muhammadan Law of pre-emption. 
In other cases where a custom of pre-emption exists, 
each village community has a custom of pre-emption, 
which varies from the Muhammadan Law of pre- 
emption and is peculiar tothe village in its pro- 
visions and incidents. A custom of pre-emption was 
donbtless in all casos the result of. agreement 
amongst the share-holders of the particular village, 
and may have been adopted in modern times and in 
villages which were first constituted im modern 
times. Rights of pre-emption have in some provinces 
been given by Acts of the Legislature and rights of 
pre-emption have also been created by contract 
between the sharers in the village, But in all cases 
the object is as far as possible to prevent strangers to 
a village from becoming sharers in the village. 
Rights of pre-emption when they exist are valuable 
rights, and when they depend upon a custom or upon a 
contract, the custom or the contract, as the case may be, 
must, if disputed, be proved. [p.38 col, 2, p. 39, col. 1.] 
A wajib-wl-arz containing statements as to rights 
of pre-emption which are not in contravention of 
Muhammadan, Hindu or other law, is by itself good 
prima facie evidence of a custom of pre-emption which 
is stated in it and though such evidence may be 
rebutted by other evidence, the wajib-ul-arz does not 
require to be corroborated by evidence of instances 
in which the custom has been enforced. [p. 40, col. 1.] 
In a pre-emption suit the question of the existence 
of the right must depend upon the circumstances of 
each case and the inferences which may legitimate] 
be drawn from the evidence in the case. [p. 39, col. 2]. 
Where a mouza constituting one mahal has been 
perfectly partitioned into separate mahals and no 
new wajib-wl-araiz are framed at partition it does not 
follow, asa matter of law or principle, that the custom 
or contract as to pre-emption in force before partition 
is no longer to have effect or operation, but ¢he 
question whether there is such a custom or contract 
in each case is that of the construction of the nature 
of the particular custom on which the claim for pre- 
emption is based and whether the custom can apply 
to the altered state of things which comes into 
existence when a perfect partition has been effected. 
[p..39, col. 1.] i 
Dalgajan Singh v. Kalka Singh, 22 A. 1; A. W., N. 
(1899) 111, approved of, a : 
Where after the perfect. partition of a mouza, 
constituting one mahal, into separate mahals for 
which po waiib-ul-arai@were frayed on partition, a 


gharer in one of the new mahals claimed the right to 


pre-empt property in another of those mahats 
wherein he was not sharer: . 
Held, that it was not sufficient to entitle the 


claimant to a decree to prove that prior to the 
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partition of the mouza the custom of pre-emption 
existed amongst the sharers thereof, but that it was 
necessary for him to show, either on the construction 
of the wajib-ul-araiz for -the mouza framed prior to 
the partition thereof or by other evidence, that the 
custom of pre-emption which obtained in the un- 
partitioned monza survived a partition of the mouza 
into separate mahals so as to give the claimant the 
right claimed in the altered state of things which 
came into oxistence when the partition was effected. 
[p. 89, col. 1.) 


Appeal from a decree of the High Court 
at Allahabad, dated the lSth July 1912, 
reported in 16- Ind, Cas. 361, reversing that of 
the Subordinate Judge of Aligarh, dated the 
28th March 1911, 

FACTS.—The suit in which the said 
decree was passed was filed by the 
appellant against the respondent and one 
Bhawani Das to enforce the 1‘ght of pre- 
emption over certain property detailed in 
the plaint which had been + ld by the 
said Bhawani Das, to the resp ndent, who 
denied the appellant’s right  pre-empt. 
The said Bhawani Das did not ppear. 

The property in suit was sil ate in the 
Aligarh District and formed pa b of Mauza 
Pala Kher (otherwise known a Pala Kaser 
_ or Bilaksir) in which both t! > appellant 
and the said Bhawani Das were sharers 
and in 
usage of pre-emption existed, the right 
thereto having been recorded in the wajib-ul- 
arz of the village in 1863 and 1870. 

In the year 1905 the said mauza, which 
up to that time had been jointly assessed 
as one mahal, was partitioned and five 
separate mahals appeared to have been con- 
stituted and the shares allotted to the 
appellant and the said Bhawani Das fell under 
two separate mahals, but no new wajib-ul-arg 
was recorded at the time of such partition. 


By a sale-deed dated the 12th July 1909 
and registered on the 6th August 1999, the 
said Bhawani Das sold ‘tne property in suit 
to the respcndent to whom it had already 
been mortgaged with possession, the res- 
pondent being apart from his rights under 
such mortgage a stranger to the said mauza. 


_ The Subordinate Judge decreed the suit, 
being of opinion that the right of pre- 
emption existed in respect of the property 
comprised in tle said fhauza, and thaé-the 


appellant as one of the proprietors of the ® 


village was entitled to purchase the pro- 

perty in suit in preference to the respondent, 

who was @ stranger, and that this right was 
+ 


INDIAN CASES, 


which it was alleged that the. 


not affected by the partition of the said 


NUAUAN, 


On appeal the High Court held that after 
the perfect partition of the said mauza in 
1905 the said wajib nl-araiz, which were 
prepared long before ihe partition, were not 
sufficient to establish a custom of pre-emption 
in favour of the appellant, and there being 
no other evidence .the appeal was allowed 
and the suit dismissed with costs. ‘The 
appellant thereupon appealed to His Majesty 
in Couneil. 


Mr. Lowndes, for the Appellant :—The 
wajib-ul-aratz of 1368 and 1870 clearly prove 
that the custom of pre-emption existed 
amongst the co-sharers of the mauza. In 
1863 all the sharers were Muhammadans 
and it is undoubted that under the Muham- 
madan Law there must have been the custom 
of pre-emption amongst them: See Syed 
Ameer Alis Muhammadan Law, 4th Edition, 
Volume 1l, page 718. If that right is by 
contract, the contract could not be rescinded 
except by the consent of all the co-sharers, 
and the right could not be put an end to 
by one of them obtaining a partition. But 
it is contended that there was a perfect 
partition, which put an end to the mght 
which admittedly existed prior thereto. Ib 
is, however, submitted that there was no 
perfect partition of the mauza into separate 


mahals within the meaning of section 107 and 


section 8, sub-section 1, of the North-Western 
Provinces Land Revenue Act (XIX of 
1873). 


It is an essential thing for a mahal to 
have a separate Record of Rights framed for 
it. But no such separate records have been 
framed after the alleged perfect partition in 
this case. Itis, therefore, submitted that 
the right in question still exists and that 
the appellant is entitled to have his suit 
decreed. The cases on the question take three 
different views. Firstly, that the custom or 
contract of pre-emption remains in force for 
partition: Gokal Singh v. Mannu Lal (1), 
Janki v. Ram Partab Singh (2) and 
Sardar Singh v. Ijaz Husain Khan (3); 
secondly, a perfect partition puts an end to the 
vight : Ghure v. Man Singh (4); and thirdly, 


(1) 7 A. 772; A. WSN. (1885) 263. 
(2) 28 A, 286; 2 A. L. J. 883: A. W. N. (1906) 2. 
(3) 28 A. G14; A. W. N. (1006) 134. 

~ (4) 17 A, 226; A. W, N, (18988 70, 
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that whether the. right survives perfect 
partition depends upon the circumstances in 
each "case: Dalganjan Singh v. Kalka 
Singh (5). In Shiam Sundar v. Amanat 
Begam (6) it was decided that the existing 
waglb-ul-arz at the time of partition must 
be presumed to subsist and govern the 
separate mahals, until it has been shown 
that new ones were made for them. Reference 
was also made to Jagdam Sahat v. Mahabir 
Prasad (7), Gobind Ram v, Masih Ullah- 
Khan (8), Dori v. Jiwan Ram (9), Returaji 
Dubain v. Pahalwan Bhagat (10), Chiphur 
v. Abdul Hakim (11), Bengal Regulation 
VILE of 1822, section 9, and Wilson’s 
Glossary for the meaning of patidard and 
chatya-chari -Lenures. 


Messrs. DeGrnyther, K. C., and Dube, 
for the Respondent :—The custom of pre- 
emption is adopted from the Muhammadan 
Law, under which it depends upon the pre- 
emptor being a sharer in the mahal wherein 
the land in question is situate. In Hamilton’s 
Hedaya, Book 38, Chapter 1, the word 
used 18 “partner,” other commentators use the 
word “co-sharer.” Where any variation from 
the Muhammadan Law of pre-emption is set 
up, asin this case, the cnstom alleged must 
be strictly proved like any ordinary custom. 
The appellant is not a co-sharer in the 
mahalin which the land sold was situate, 
and he has not proved any custom applic- 
able to the facts of his case. Directly a 
person ceases to be aco-sharer, the right 
of pre-emption, which is only a personal 
right, ceases too. They relied upon Ganga 
Singh v. Chedi Lal (12), Digambur Misser 
v. Ram Lal Roy (13), Gopal Sahu v. 
Ojoodheapershad (14) and referred to Shiam 
Sundar v, Amanant Begam (6), Jagdam 
Sahai v. Mahibir Prasad (7), Jadu Lal 
Bahu v. Janki Koer (15), Rat Jambi Parshad 


(5: 22A. 1 A W. N. (1899) 1'1. 
(6) 9 A. 284 A. W. N. (1887) 24. 
(7 28 A. 60; 2 A. L. J. 482; A. W. N. (1905) 190. 
($) 29 A, 295, 4 A. L. J. 187; A. W. N. (1907) 39. 
(9) 6 Ind Cas. 17; 32 A. 265: 7 A. L. J. 188. 
(10) 7, Ind, Cas. 680; 33 A. 196; 7 A. L. J. 1040. 
(11) 9 Tnd, Cas. 23; 33 A. 296: 8 A. L. J. 23. 
(12) 12 Ind, Cas. 98; 33 A. 605 at p. 615; 8 A. L. J, 
996. 
(18) 14 C. 761. 
(14) 2 W. R. 47. ; 
(15) 15 Ind. Cas. 659; 89 IA. 101; 16 ©. W. N. 
553; 11 ML. T. 861: (1912) M. W. N. 486; 15 O, 
L. J. 483; 9 A. L. J. 5253014 Bom. L. R, 486; 23 M. 
be L. J, 28; 89 0, 915 (Pe 0.), 


e a 


ad +. 


INDIAN CASES. 


[1915 


v. Sheikh Mir Muhammad (16), Badr? 
Prasad v. Hashmat Ali (17), Mathra Prasad 
v. Nemchand (18), Dalganjan Singh v. Kalka 
Singh (5), Act XVIII of 1876, sections 6 to 
10, and Thomasson’s Directions for Revenue 
Officers iu the North-Western Provinces 
(Wdition 1858) pages 1, 59 and 53. 

Mr. Lowndes in reply:—The right of pre- 
emption after partition hasbeen allowed ina 
dozen cases &fter the Full Bench decision in 
Dalganjgan Singh v. Kalka Singh (5). The 
point that the right was dependent upon the 
pre-emptor being a co-sharer, involves in- 
vestigation of facts, and as it was not raised 
in the Courts below it should not be 
entertained at this stage. Reference was 
made to Thomasson’s Directions for Revenue 
Officers in North-Western Provinces (1858 
Edition), page 240. 


JUDGMENT. 


‘Sir Jown Epas.—The suit in which this 
appeal has arisen was brought on the 6th 
August 1910 in the Court of the Subordinate 
Judge of Aligarh by Kunwar Digambar 
Singh, who is the appellant here, against 
Kunwar Ahmad Sayeed Khan who is the 
respondent to this appeal, and one Bhawani 


. Das to enforce a right of pre-emption to 


which Kunwar Digambar Singh claimed to 
be entitled, under a custom which he 
alleged to be prevailing in Mauza Pala Kher 
in the the Distinct of Bulandshahr. , 

The respondent here, Kunwar Ahmad 
Sayeed Khan, who was the vendee of the 
property in.dispute, by his written statement 
denied that there was any custom of pre- 
emption in Mauza Pala Kher and alleged 
that— l 

“Mauza Pala Kher was divided by prefect 
partition and entirely separate mahals were 
formed. After the said partition no conec- 
tion of any kind was left among the co- 
sharers of the diferent mahals, nor did any 
joint right, based on the terms of any 
wajib-ul-arz, subsist among them.” 

The date of the sale in respect of which 
pre-emption is claimed was tbe 12th July 
1909. In 1905, Mauza Pala Kher, otherwise 
known as Mauza Pala Khaser and as Mauza 
Bilaksir, was, on the applications of certain 
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of the then sharers in the mauza, partitioned 
into five mahals, of which two were named 
respectively Salig Ramand Bhawani Das. 
On the partition each of the five newly form- 
ed mahals became separately responsible for 
the revenue assessed uponit, but did not 
become responsible for the revenue assessed 
upon any other of the five mahal, No separate 
Record of Rights was before this suit framed 
for any of the five new makals. 

The property sought to be pre-empted 1s 
in Mahal Bhawani Das, in which mahal the 
appellant had not a share at the date of the 
sale; he was, however, at that date a sharer 
in Mahal Salig Ram, in which muhal neither 
the respondent nor his vendor, Bhawani 
Das, was a sharer. The respondent was not 
at the date of the sale asharer in any of 
the five new mahals; he was, however, the 
mortgagee in possession of part of the share 
of Bhawani Das, the vendor, in Mahal 
Bhawani Das. The appellant and Bhawani 
Das are not related to each other. The 
respondent, who is a Muhammadan, is not 
related to the appellant or to Bhawani Das. 
Prior to the partition of 1905 Mauza Pala 
Kher was an unpartitioned mauza in which 
the appellant and Bhawani Das were 
sharers. Of the history of Muuza Pala Kher 
prior to 1863 their Lordships are unaware, 
but in 1863 all the sharers in the mauza were 
apparently Muhammadans. 

The evidence to prove the custom of pre- 
emption upon which the appellant’s claim 
is based, consisted of extracts from a wayjzb- 
ul-arz of Mauza Pala Kher of 1863, upon 
extracts. from a wajib-ul-arz of the same 
mauza of 1870, and of a judgment of the 
Subordinate Judge of Meerntin 1575in a 
suit for pre-emption which was confirmed 
by tas High Court at Allahabad in 1876. 
The cause of action in that case arose, of 
course, long anterior tothe partition of Mauza 
Pala Kher, but the judgments do afford 
evidence that there existed in Mauza Pala 
Kher a custom of pre-emption under which 
e2 relation of a vendor—sharer in the mauza 
--was entitled to pre-empt on a sale to a 
stranger to the mauza, but that is not the 
custom upon which the appellant must rely 
in this suit. e è 


_ The extract from the wagib-ul-arz of Mauza 
Pala Kher which was prepared on the 


16th June 1863, as translated and so far. 


as it is material, is gs follows :-—~— 
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“In future every co-sharer mortgagor 
or mortgagee shallas such be at liberty to 
make transfer. But he shall make transfers 
first in favour of his own and ehjaddz 
brothers and after them in favour of co- 
sharers in the khatu and patit as well as in 
favour of the proprietors of the village. If 
none of them take he shall be competent 
to make transfers in favour of strangers. 
If there is a dispute regarding difference in 
consideration ib” shall be decided by 
arbitration.” l ' 

The wajib-ul-arz of 1663 was signed by 
all the sharers and by some, if not all, of 
the mortgagees. 

The corresponding clause in the wajib-ul- 
arz of 1870, as translated in the record, is 
as follows :— 


“Tn future co-sharer mortgagor or mort- 
gagee has as such power. He shall have power 
to make transfers first to his own and 
ekjaddi brothers and next to co-sharers in the 
khata and patti as well as to proprietors. If 
none of the aforesaid persons takes he shall 
have power to transfer it to a stranger. If 
there arises any dispute as regards the price 
being more or less it shall be decided by 
arbitration.” 


In paragraph 14 of the wajib-ul-arz of 


1870 it is expressly stated: “ Custom as to 


pre-emption—pre-emption is allowed.” 
There can beno possible doubt that the 
clauses to which their Lordships have 
referred set out what the sharers in Mauza 
Pala Kher had in 1868 and in 1870 agreed 
to be the custom of pre-emption in the 
mauza. 1t is to be presumed, as the contrary 
has not been shown, that the «wajtb-ul-arz of 
1863 and the wajib-ul-arz of 1870 had been 
properly prepared in accordance with the 
law then in force, and with the “Directions 
for Revenue Officers in the North-Western 
Provinces of the Bengal Presidency,” which 
had been promulgated under the authority 
of the Lieutenant-Governor of those Pro- 
vinces. 


The references in the clauses above men- 
tioned to mortgagors and morigagees ure 
obscure. The sharers in Mauza Pala Kher 
anay have 
should assign his interest as a mortgagor he 
should offer it in the fiyst instance to his 
own or his ekjaddi brother and then to a 
sharer inthe khata and patti, or toa pro- 


€ + 
g 


intended that if a mortgagor: 
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prietor in the mauza, and if they should refuse 
to purchase it he might assign it to a stranger, 
and in the same way if a mortgagee should 
wish to assign his mortgagee’s interest his 
right to assign it should be similarly limited. 
In their Lordships’ opinion it was not meant 
by the clauses, to which they have referred, 
to treat mortgagees as such as sharers in 
the mauza and to confer on thema right 
to pre-empt. 

Having regard to some of the decisions 
of the High Court of Allahabad, which have 
been referred to inthe arguments in this 
appeal, it is unfortunate that the record 
which is before this Board does aot show 
what was the vernacular word in the wajib- 
ul-araiz of 1863 and 1870 which has been 
translated as ‘co-sharer,” or what was the 
vernacular word in the wajib-ul-are of 1863 
which has been translated as “ village.” 


The wajtb-ul-arz of 1563 contained a clause 
as to partition which, as translated in the 
record, was as follows: 

7. Partition, separate and compact. 

“Every one can get his property partitioned 
to the extent of his share. And, if the area 
be compact, he can also get a separate mahal 
formed. Ifat the time of partition the grove 
of one person comes to be included in the 
lot of another, the planter of the grove shall 


remain ‘in possession as _ before, but 
the planter shall (havo to) give land 
of the same quality in exchange. As toa 


well the costs of construction shall be 
given to the person who constructed it. 
If the khudkasht land of one person comes 
into the possession of another, then he 
(the person in possession) shall relinquish 
it of his own accord or shall pay rent as 
a tenant.” 


It appears to their Lordships that it may 
reasonably be inferred from this clause that 
the sharers of 1863 in Mauza Pala Kher 


not only contemplated that the mauza 
might subsequently be partitioned into 
separate mahals, but also intended that on 


a partition off from the mauza of a separate 
mahal the sharers inthe other mahals or 
in the uupartitioned portion of Mauza Pala 
Kher should, as such, have no share or 
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the wajib-ul-arz of 1870 contained a similar 
clause, but it probably did. 

lt appears from the aubhar of the th 
December 1902, which was drawn up for 
the carrying out by the amin of the 
partition of Mazza Pala Kher, that the 
partition should be a perfect partition; 
that a grove should be allotted to the 
mahal of the person who had planted it, 
and thata Muhammadan tomb, which stood 
in the abadi, should be allotted to the share 
of the Muhammadans. 

The Subordinate Judge of Aligarh found 
that a custom of pre-emption prevails in 
Mauza Pala Kher; that the partition of 
the mauza and the separation of the 
plaintiff’s mahal Salig Ram from that of 
the vendor did not affect the custom of 
pre-emption; and that the plaintiff, the 
appellant here, had a right to pre-empt as 
against the vendee, the respondent here; 
and onthe 28th March I911 he gave the 
appellant a decree for pre-emption. 
From that decree Kunwar Ahmad Sayeed 
Khan, the respondent here, appealed to 
the High Court of Judicature at Allahabad. 

The Chief Justice and Mr. Justice 
Tudball, before whom the appeal came for 
hearing, allowed the appeal and dismissed 
the suit. 
Court this appeal has been brought. - 

Pre-emption in village communities in 
British India had its origin in the 
Muhammadan Law as to pre-emption, and 
was apparently unknown ia India before 
the time of the Moghul rnlers. In the 
course of time customs of pre-emption grew 
up or were adopted among village com- 
muntities. In some cases the sharers in 
a village adopted or followed the rules of 


-the Muhammadan Law of pre-emption and 


in such cases the custom of the village 
follows the rules of the Muhammadan Law 
of pre-emption. In other cases, where a 
custom of pre-emption exists, each village 
community has a custom of pre-emption 
which varies from the Mubammadan Law 
of pre-emption and is peculiar to the 
village in its previsions and its incidents. 
A custom of pre-emption was doubtless in 
all gases the resuhki of agreement amongst 


other proprietary interest in the separatede the share-holders of the particular village, 


mahal. It does .not appear from the 
extracts from the wajib-ul-arz of 1870, 
whjoh are. prised in the record, whether 


and’ may have been adopted in modern 
times and in villages which: were first 
constituted. in modern times.’ Rights of 


From the decree of the High. 


. 


. out in the 
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pre-emption have in some provinces been 
given by Acts of the Indian Legislature. 
Rights of pre-emption have also been 
created by contract between the sharers in 
a village. But in all cases the objezt is as 
far as possible to prevent strangers to a 
village from becoming sharers in the village. 
Rights of pre-emption when they exist are 
valuable rights, and when they depend 
upon a custom or upon a contract, the 
custom or the contract, as the case may be, 
must, if disputed, be proved. 

The only evidence in this case to prove 
that the custom, which is relied upon by 
the appellant, existed in Mauza Pala Kher, 
is afforded by the clauses relating tv pre- 
emption which are contained in the wajib- 
ul-aratz of 1863 and 1870. These clauses 
do, in the opinion of their Lordships, prove 
that prior to the partition of Mauza Pala 
Kher the custom of pre-emption, which is set 
second paragraph of clause 2 
of the plaint, existed and was in force in 
Mau a Pala Kher, but that would not be 
sufficient to entitle the appellant tọ a 
decree. It would be necessary for him to 
show, either on the construction of the 
wajub-wl-araiz or by other evidence, that the 
custom of pre-emption which obtained in 
the unpartitioned Mauza Pala Kher would 
survive a partiton of that mauza into separate 
mahal, so as to give a sharer in one of the 
new mahals aright to pre-empt property in 
another of those mahalsin which he was 
not a sharer at the daute of the sale. 


This question was very carefully con- 
sidered by a Full Bench of the Allahabad 
High Court in Dalganian Singh v. Kalka 
Singh (5), in which Sir Arthur 
Strachey, O. J., and Mr. Justice Banerji 
considered that the question in each case 
is *that of the construction of the nature of 
the particular custom on which the claim 
for pre-emption is based and whether the 
custom can.apply to the altered state of 
things which comes into existence when a 
perfect partition has been effected. In 
that case, as in this, no new wajzb-ul-arz 
yas framed on the partitign. Their Lordships 
are not prepared to dissent from the view 
of Mr. Justice Banerji in the case which 


has been referfed to, that “where a fresh. 


wajib-ul-arz has not been prepared at 
partition, itdoes not follow, as a matter 
of law or principle, that the custom or 
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contract in force before partition is no 
longer to have effect or operation.” The 
question must depend upon the aircum- 
stances of each case and the inferences 
which may legitimately be drawn from 
the evidence. In the present case their 
Lordships cannot overlook the fact that 
in 1863 all the sharers in Mauza Pala 
Kher were Muhammadans; that Hindus 
were obtaining interests in the mauza as 
mortgagees; and that the sharers in 1863 
were contemplating that the mauza might 
be partitioned. The right to obtain perfect 
partition, of course, existed. Nor can their 
Lordships overlook the fact that in 1905, 
when perfect partition was applied for, 
Hindus had become sharers in Muuza Pala 
Kher, and that nothing was done on 
partition to provide that sharers in one 
mahal should have aright of pre-emption 
in respect of a sale in another mahal in 
which they were not sharers. Their Lord- 
ships are unable to draw the inference 
from the wajib-ul-ararz and the circumstances 
in this case that it was intended that, in 
case of a perfect partition of Manga Pala 
Kher, a sharer in one mahal should have 
a right of pre-emption in another mahal 
in which he was not a sharer. 


The learned Judges who decided the appeal 
in this case in the High Court apparently 
considered that the evidence afforded by 
the wajib-wl-aradz of 1863 and 1870 did not 
prove any custom of pre-emption, and each 
of them also relied upon the fact that no 
evidence that the right of pre-emption has 
been exercised was given. The learned 
Chief Justice also apparently suggested 
doubts as to the value of a wajtb-ul-arz as 
evidence of a custom of pre-emption when 
unsupported by evidence that the custom had 
been enforced. As their Lordships have 
already intimated, they have no doubt that 
the clauses relating to transfers of shares 
in the wajib-ul-araiz of 1863 and 1870 stated 
what the sharers in 1863 and the sharers in 
1870 had agreed was the custom of pre- 
emption in Mauza Pala Kher. These 
clanses were inartistically drafted. The 
kanungo or other official who collected 
information from the sharers in the maura 
may have been a person who was as 
ignorant as they “were of legal forms and 
legal phraseology, but before the wajzb-ul- 
arais were signed by the sharers oy 
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sanctioned by the Settlement Officer, the 
sharers had an opportunity of objecting to 
any statements contained in:them which they 
did not understand or did not consider to 
be correct. Pre-emption was a matter in 
which all the sharers were interested; it 
was a matteras to whichthey could agree 
as to what the custom in their mauza was. 
Pre-emption, with various incidents, limita- 
tions, and restrictions, prevails by custom or 
by special agreement amongst share-holders 
in very many, if not in most or all, of the 
village communities in the Province in which 
Mauza Pala Kher is situate. 

In agreeing as to the custom of pre-emption 
which should be inserted. in the wajzb-ul- 
aratz, the sharers were not trying to establish 
any rule of inheritance .in the mauza 
inconsistent with the Muhammadan or the 
Hindu Law of Inheritance and their Lord- 
ships fail to see on what principle state- 
‘ments in a wajtb-ul-arzas to rights of pre- 
emption which are notin contravention of 
Muhammadan, Hindu, or other law, should 
not be considered as reliable evidence of 
a customof pre-emption. To, hold that a 
wajib-ul-arz is not by itself good pima 
facie evidence of a custom of pre-emption 
which is stated in it and that the wajzb-ul-arz 
requires to be corroborated by evidence of 
instances in which the custom has been 
enforced, would be to increase the costs of 
litigation in pre-emption cases, and in many 
cases might practically depiive a sharer of 
his right. 
custom of pre-emption afforded by a wajib- 
ul-arz may be rebutted by other evidence. 

The ‘appellant has failed to prove that 
he is entitled to a decree. Their Lord- 
ships will humbly advise His Majesty that 
the appeal should be dismissed. The appel- 
lant must pay the costs ofthe appeal. 

Appeal dimissed. 

Solicitors for the Appellant: 

T, L. Wilson § Co. 


Solicitor for the Respondent: Mr. Douglas 


Grant. 


Of -course the ‘evidence as to a- 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
DECOND CIVIL APPRAL No. 20 vr 1912: 
September 10, 1914. 
Present: —Mr. Fawcett, J. C., and 

Mr. Crump, A. J. C. 

CHATTAMAL JETHMAL AND OTHERS— 

APPELLANTS 
VETSUS 


REWACHAND ann; otuzrs—ResponpDents. 

Contract Act (1X of 1872), ss. 17, 23, ill. (c)—~Agree- 
ment among intending purchasers not to bid against 
each other, whether legal——Public policy. 

The plaintiffs entered into an agreement with the 
defendant and some others that in case of any one 
of them becoming the purchaser at an auction to 
be held by the Executive Engineer of the right to 
collect lac, that right was to be disposed of among all 
the “partners” by sale to the highe t bidder, and 
that they would not only not bid against each other 
but that there was to be a show of bidding up to a 
certain limit in order to make the Executive Engineer 
believe that there was no combination between them 
and that there was keen competition among the 
bidders. The right having been sold by the Executive 
Engineer to two of the “partners” the plaintiffs bought 
it from them paying a certain sum over and above tlie 
auction price and divided fhis surplus among all tho 
“partners”, the defendant receiving his share. The 
plaintiffs then applied to the Executive- Engineer for 
a transfer of the right,in thei name, and on the 
application being refused they sued the defendant 
Tor recovery of the amount paid to him: 

Held, that the agreement being fraudulent and 
opposed to public policy was void and the plaint- 
iffs could not recover the amount paid under it. 
[p. 45, col. 1]. 


Second appeal against the decree of the 
Assistant Judge, Hyderabad. 

Mr. Wadhumal Oodharam, for the Appel- 
lants. 


JUDGMENT.—The main allegations set 
out in the plaint in this suit may be 
summarised as follows — 


(1) The three plaintiffs, the defendant 
and forty seven other persons entered inéo 
an agreement that if any one of them 
became the purchaser ab an auction to be 
held by the Executive Engineer, Eastern 
Nara, of the right to ecllect Jac for the 
year 1908-1909, then that right was to be 
disposed of among the said fifty-one persons 
by sale to the highest bidder. 


(2) The said right to colleet- lac ‘vis: 


sold by’ auction by the Executive Engineer to 
Akhund Hassanali ‘and Ch&llaram, being 
two of the said fifty-one persons, ou April 
3Qth, 1908, for Rs. 13,000, co 
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(3) On June 10th,’ 1908, these fifty-one 
persons, who may for brevity be termed 
‘the partners”, put up the right for sale 
among themselves and plaintiffs purchased 
it for Rs. 21,200, being an advance of 
Rs. 8,200 over the auction price. 

(4) This surplus of Rs. 8,200 was 
distributed by plaintiffs among the partners 
in accordance with the agreement between 


them and defendant received Rs. 713-9-0. 
(5) On June 21st, 1908, Akhund 
Hassanali and Chellaram applied to the 


Hixecutive Engineer to transfer to plaintiffs 
the said right but the Executive Engineer 
refused, having power to do so by the 
conditions of the sale. 


The written statement of the defendant 
raised various pleas which it is unnecessary 
to colisider here. The facts alleged by 
plaintiffs were not disputed, but certain 
additional particulars were given going to 
show that it was agreed among the partners 
that only Akhund Hassanali and Chellaram 
should bid, in order that the auction price 
might be kept down as low as possible. 
On these facts they pleaded that the 
agreement between the partners was opposed 
to public policy and void, as it was made 
with the object of defrauding Government. 


To the facts disclosed by the above 
pleadings it is necessary to add certain facts 
which have been found by both the lower 
Courts. First, ib is found that before the 
partners went inside the building, where 
the Executive Engineer held the auction, 
they agreed, not merely not to bid against 
each other, but that there should be a 
show of bidding upto a certain limit; in 


order to cause the Executive Engineer to 
believe that there was no combination 


between them and that there was keen 
competition among the bidders. Secondly, it 
is found as a matter of fact that the right 
to collect lac was worth folly Rs. 
16 follows. that there was a loss to the 
public purse of Rs. 8,200, which loss was due 
to this arrangement among the partners. 

The points of law, 
determined here are 
[t is urged by Mr. 
lants: 

(1) That ik wier element is d&- 


sective in that it does not plead fraud 
speeitically. < 


which have to be 
“three in number, 
Wadhumal for the appel- 
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(2) That the facts proved do not disclose 
either fraud, or anything which can be held 
contrary to public policy. 

(3) That, even if fraud be ke out, 
plaintiff is nevertheless entitled to recover 
his money. 


The first point does not call for any 
detailed discussion. The first and simplest 
answer is that what the written statement 
does say is “the facts which you set out 
in your plaint show that what was done by 
us was contrary to public policy and was 
done with the object of defranding Govern- 
ment.” The object of the rule that fraud 
must be specifically pleaded is to avoid 
the obvious unfairness of calling upon a 
party to meet general allegations and it 
applies to those cases where one party 
alleges that he bas been defrauded by the 
other. Within its appropriate limits that 
rule should be most strictly enforced, but it 
has no application here. Mr. Wadhumal 
has cited the cases of Gunga Narain Gupta 
v. Liluekram Chowdhry (1), Jyotiprokash 
v. dhowmull. Juhury (2), Ramchandra v., 
Krishna Rao(3), in support of this part of his 
ease. lt will be observed that all these are 
cases in which a plaintiff comes into Court 
alleging that he has been defrauded by the 
defendant. In the first of these cases the 
Privy Council remark: “There can be no 
objection to the use of such general words. 
as ‘fraud’ or collusion,’ but they are quite 
ineffectual to give a fraudulent colour to 
the particular statements of fact in the 
plaint, unless these statements taken by them- 
selves, are such as to imply that a fraud has 
actually been committed,” If this test be 
applied to the pleadings here, it is not 
possible to say that there is any material 
omission. It is hardly necessary to pursue 
this matter further, but itis pertinent to 
observe that in the third of these cases the 
Bombay High Court, sitting in second 
appeal, held that, as both parties had gone 
to trial on the question of fraud, it was too 
late tourge that plaintiff should not have 
been permitted to rely upon that case. 
There ihere was clearly nu sufficient aver. 
ment of fraud in the plaint. Here it is 
apparent from both thé judgments below that 


(1) 15 C. 583; 15 1. A. 119; 12 Ind, Jur. 254 5 Sap, 
P. C. J. 168 


(2) 1 Ind. Cus, 784; 36 U. 134; 13 ©. W. N, 87. 
(3) 10 Bom. L. R. 272; $2 B. ZU. 
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the parties ‘were fully aware of the nature 
of the allegation of fraud and went to trial 
on that point. “If the illegality of a tran- 
sactior is brought to the notice of the Court 
and the person invoking the aid of the Court 
is himself implicated in the illegality, the 
Court will not assist him, even if the 
defendant has not pleaded the illegality 
and does not wish to raise that objection.” 
See Halsbury’s Laws of England, Volume 7, 
page 390. 


The second question is whether the facts 
disclose any fraud or anything that it is 
contrary to public policy. With regard to 
the question of frand a number of cases 
have been cited in which the facts more or less 
resemble the facts now before us. But in 
dealing with those cases 1t must be remem- 
bered that no decision is an authority except 
upon the facts of the casein which it is 
given. It will be found that in this special 
matter of auction sales the language used 
by the Courts is for the most part studiously 
guarded. In Gunga Narain Gupta v. Tiluck- 
vam Chowdhry (1) it would appear that the 
allegation made was that certain persons on 
behalf of the purchaser went about induc- 
ing other persons not to bid at the sale. The 

` exact point settled by the decisior of the 
Privy Council is that the words used in the 
plaint did not constitute sufficient particulars 
of fraud. In Jyotiprakash Nandi v. Jhow- 
- mull Johurry (2) the facts alleged were very 
similar to those now before us. A combina- 
tion between all the intending bidders was 
alleged and the consequent loss to the 
sellers. On those allegations Fletcher, J., 
held that the plaint disclosed no cause 
of action and based his decision mainly 
upon the case last cited. It may, however, 
be remarked with all respect that the 
facts alleged in the former case were 
entirely different, and if is thus not 
easy to see how the decision of the 
Privy Council on those allegations can be 
an authority for holding that a different 
set of allegations do not disclose a cause 
of action. The learned Judge remarks : 
“1+ is sufficient for me to rest my judgment 
on the decision of the Judicial Committee 
n Gunga Narain : Gupta v. Tiluckram 
Chowdhry (1), the facts in which case are 
practically on all fours with the present. ” 
There is, however, ,surely a difference 
between a combination by all the bidders 
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at an auction not to bid 
another, and the fact that “ 
went about inducing people not to 
bid.” This was the only allegation 
in the case before the Privy Council. The 
judgment of Fletcher, J., has been strongly 
relied upon here, but if the grounds on 
which it rests are examined it is not possible 
to treat it as being conclusive. It is, 
moreover, in direct conflict with a judgment 
of a Division Bench of the same Court 
| A mbika Prasad Singh v. R. H. Whitwell (4) ], 
Further there is something more in the 
facts here. All the bidders have combined 
not only not to bid, but to cause the seller to 
believe that there was no combination 
between them and that the bidding was fair 
and open.. The case last cited is not a 
reported case, but in the absence of any 
authority to the contrary other than the 
judgment already discussed, it appears 
necessary to examine the line of reasoning 
there to enable us to decide whether we 
will follow that decision. In the first place 
it will be noted that the decision deals with a 
judicial sale, and in so far as it depends upon 
anything peculiar to judicial sales it must be 
distinguished—-a remark which applies to 
many of the decisions to becited later in 
this judgment. In the next place the 
decision, no doubt, proceeds in part on 
certain American authorities by which we 
are not bound and which we have had no 


against one 
certain people 


opportunity of examining. But that portion 


of the judgment which lays down thata 
combination of all the bidders, coupled 
with a fictitious bidding to give an air of 
reality, is dishonest, appears to be based 
on sound reasoning, and, therefore, to be 
followed unless it is opposed to decisions 
by which this Court is bound. 

How far is there anything in the cases 
which goes against the doctrine laid down 
here? In Fuller v. Abrahams (5) the plaintiff 


dissuaded other intending purchasers by 


openly enlisting their sympathies on his 
behalf. He was left alone to bid and 
when the auctioneer forthatreason refused. 
to knock down the property to him, a 
friend raised the læs? bid by a nominal” 
sum and plaintiff made a final bid thus 
securing for £52 preperty eworth £150. 


4) 60. L. 3.1.1. | 
(5) 28 R. R. 626; 6 Moore. 316; 3 Brod. & Bing. 116; 


129 E. R. 1226. 
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The Court held that this was a fraud 
invalidating the sale. In Levi v. Levi (6) 
it was ruled that a combination «among 
certain brokers at an auction not to bid 
against one another was an indictable 
offence. The other cases which have been 
cited before us or examined by us are less 
directly in point. These cases are Galton v. 
Emuss (7), In ve Carews Estates (8) and 
Heffer v. Martyn (9). They are allon this 
point that an agreement between two in- 
tending purchasers not to bid against each 
other is not fraudulent. None of them 
touches directly the matter of a combina- 
tion between all the bidders at an auction, 
But in Hefer v. Martyn (9) there is a remark 
that the plaintiff endeavoured to enter into 
arrangements to prevent competition but 
did not succeed in making any such 
arraugement. It is said that the decision 
of the Privy Council in Doolubdass v, 
Ramloll (10) dissents from Leri v. Lect (6). 
That is no doubt so. In that case their 
Lordships had before them a wager, the 
result of which turned directly upon the 
market price of opium as sold by public 
auction on a given date. It was to the 
interest cf plaintiffs to run up the price 
and they did so by bidding. It 
was pleaded that this was a fraud on 
defendants as if was in contravention of the 
understanding between the parties. This 
point of fact was found against the defend- 
auts. lt was further urged that the acts 
done by plaintitfs and their agents were a 
fraud on third persons and therefore illegal. 
“But itis said that the fact of employing 
several agents who were all cognizant of the 
purpose as well as the plaintiffs constituted 
an illegal conspiracy, and is an -indictable 
offence” (page 133). Ib was with reference 
to this suggestion that their Lordships 
criticized the dictum in Levi v, Levi (6), and 
the effect of their remarks is to dissent 
from that dictum, videlicet, that an agree- 
ment of several not to bid is an indictable 
offence. But for the purposes of the case 
before us nothing turns upon this dictum, 

(6) (1833) 6 Car. & Ps 939. 

(7) 1 Coll. C. O. 248; 13 L. J. Ch. 388; 8 Jur. 607; 
63 Eng. Rep. 402. 

(8) 28 L. J. gh. 218; 2@ Beav. 187; 4 Jur. (x. s) 
. 1290; 7 W. R. 81; 122 R. R. 76; 53 Eng. Rep. 869. 

(9) 36 L. J. Ch. 872; 15 W. B. 390. l 4 
(10) M.J. A. 109;7 M. P. C. 289; Perry, O. C, 


288; 1 Sar P C. J. 408; 4 Ind. Dec, (0. s.) 212; 18 E. 
R. 8836; 18 E. R. 878; 88.R. R. 42. 
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It is unnecessary to establish that the 
combination with which we are concerned 
amounts to an indictable offence.. It is 
enough that mīisrepresentations made were 
intended to deceive the seller and to damp 
competition. The case is in fact analogous 
to one of puffing asto which their Lordships 
say: (page 134) “A puffer is not a real 
bidder. By arrangement between him and 
the vendor his bid is to go for nothing; but 
as tothe competing bidders it appears to be 
What it is not, a real bidding, and the 
vendor, by authorising it, is guilty of a 
fraud on them, and cannot profit by it.” 


There is at least nothing in these cases 
to support the proposition that all the 
bidders at a sale may enter into a cumbina- 
tion such as we have to deal with here, nor 
it is possible to say on those decisions that 
Ambica Prasad Singh v. R. H. Whitwell (4) 
was wrongly decided. If that be so, it 
mast follow a fortior that the artifice 
employed by the partners here was fraudu- 
lent, for this is no case of a mere combi- 
nation. We have here acts deliberately done 
to soothe any possible suspicion in the mind 
of the seller as to the fairness of the auction. 
It may be added that the Indian authorities 
certainly do not go any further than the 
English cases. There is none which goes so 
far as to say that all the bidders atan 
auction may combine without the knowledge 
of the seller so as to stifle all competition. In 
Doorga Singh v. Sheo Pershad Singh (11) the 
decision is based on In re Carews Estate (8), 


which deals with a combination of two 
intending purchasers. It is said no doubt 

$i = “ = e 
that a combination among certain 


purchasers” would not be illegal, but there 
is more than that here. Hurt Balkrishna y. 
Naro Moreshwar (12) is to the same effect. A 
case somewhat closer to that before us is 
Jayinilabdin Rowthan v. Vijaya Ragunadha 
(13). There was there an agreement by the 
purchaser with an influential zemindar that 
the former would reconvey the property to 
the latter if. the latter would dissuade 
other persons from bidding. The Madras 
High Court followed the case of In re 
Carews Hetate (8), but remarked that the 
number of persons who entered into the 


(11) 16 ©. 194, 
(12) 18 B. 342. 
(13) 19 M. 315. . 
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agreement could make no difference. This 
decision was confirmed by the Privy Council 
in Mahomed Mira Havuthar v. Sarvvast Vijaya 
(14). The judgment of their [Lordships 
proceeds mainly on other grounds, and as to 
this part of the case they merely express 
their concurrence with the finding of the 
High Court. It would appear that the facts 
found in that case were that there was a 
written agreement by the purchaser to 
reconvey to the zemindar, a verbal agreement 
that the zemzndar should dissuade persons 
from bidding, and that some persons were 
in fact dissuaded. The result is that all 
these cases are in point of fact distinguish- 
able from this case. The closest are 
Jyotiprakash Nandi v. Jhowmull Johury 
(2)and Ambica Prasad Singh v. R. H. 
Whitwell (4). The reasoning in the latter 
case commends itself to us. The present 
case is plainly a stronger case in view of 
the fact that there was a show of bidding 
in order ‘to make the Executive Engineer 
believe that there was no combination but 
rather a keen competition among the bidders. 
In Auron’s Reefs Lid. v. Twiss (15) Lord Hals- 
bury says: — 


“I should say, taking the whole thing 
together, was there a false representation? 
L do not care by what means it was 
conveyed—by what trick or device or 
ambiguous language: all those are expedients 
by which fraudulent people seem to think 
they can escape from the real substance of 
the transaction. If by a number of state- 
ments you intentionally give afalse impres- 
sion and induce a person to act upon it, it is 
not the less false, although if one takes 
each statement by itself there may be diffi- 
culty inshowing that any specific statement 
is untrue.” Applying this test we are of 
opinion that the conduct of these partners 
was dishonest. 


The next point for consideration is the 
question of public policy. It is a principle 
that the Courts will look to the interests 
of the public in giving effect to contracts. 


The vesult of the agreement between the. 


parties here was a loss of Rs. 8,200 to the 
public purse. This fact must distinguish this 
Case from those in which the interests of 

„09 23 M, 227; 27 I. A. 17; 4 O. W. N. 228; 10 M. 


. 1 (P. C.). 
is) (1386) A. 0. 273 at P- “281; 65 is, Je P, C, 64; 
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individuals are alone concerned, In Tamara- 
sher Stucthrre <Andarjanom v, Maranat 
Vasurderan Nambudripad (16) the facts were 
as follows, The mother of the plaintiff 
No. 2 and the plaintif had a quali 
fied estate iu certain property. Théy had 
no-power to alienate to the prejudice of 
the Crown claiming by escheat. Plaintiff 
and her mother alienated the property to 
defendaut with the object of defeating the 
rights of the Crown. Plaintiff sued to set 
aside the deed. It was held by Innes, J., 
that the deed was contrary to public policy 
because it aimed at defeating the right of 
escheat. This is an instance of the general 
rule which is thus stated in Halsbury’s Laws 
of England, Volume VII, page 304: “Any 
agreement which tends to be injurious to the 
publie or against the pubhe good is void as 
being contrary to public policy.” It is clearly 
to the interest of the public that a fair price 
should be realized at auctions of publie 
property held by public servants. The 
doctrine of public policy is no doubt one to 
be applied with caution, but the Court can- 
not shrink from doing so in a proper case. 
The duty is indeed laid upon the Court by 
section 28 of the Contract Act. It is true 
that the loss here is small, but if artifices 
of this kind are to be tolerated in 
all tle many auctions held by Government 
Officers in this country, serious detriment 
to the public purse is an inevitable result. 
The Courts ought not, therefore, to give effect 
to contracts founded upon such practices. 


The third point is, what is the effect of 
the above findings? It appears that the 
act of the partners here was done with intent 
to deceive the Executive Engineer, a party 
to the contract, and that act amounts to a 
“suggestion as to a fact which is not time” 
by one who does not believe it to be true.” 
Therefore there was fraud as defined in 
section 17 of the Indian Contract Act. It 
also appears that the object of the agree- 
ment was opposed to public policy. It 
follows that by virtue of section 28 of the 
Indian Contract Act thee agreement between 
plaintiff and defendant is void, cf. uUlnstra- 
tion (2) to that section. , The ralé applicable 
in such cases appears to be that stated by 
Lotd Mansfield Holman v: Johnson (17):— 


(16) 8 M. 218. 
(17) 1 Cowp. 341; 99E. R. 1120, $ 
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“The objection, that a contract is immoral 
or illegal as between plaintiff and defend- 
ant, sounds at all times very ill in the 
mouth of the defendant. It is not for his 
sake, however, that the objection is ever 
allowed but it is founded on general principles 
of policy which the defendant has the 
advantage of, contrary tothe real justice as 
between him and the plaintiff, by aceideut, 
ifI may so say. The principle of public 
policy is this, ex dolo malo non oritur actio. 
.. Lf, from the plaintif’s own statingor cther- 
wise the canse of action appear to arise ev 
tnrpi causa, or the transgression of a positive 
law of this country, there the Court says he 
has no right to be assisted.’ [t is upon 
‘that ground that the Court goes, not for 
the sake of the defendant hut because they 
will not lend aid to the plaintiff. So if the 
plaintiff and the defendant were to change 
sides and the defendant were to briug his 
action against the plaintiff, the latter would 
‘then have the advantage of it, for where 
both are equally in fault: “potior est conditio 
defendenits.’ In this case the agreement 
between the parties was wholly carried out 
and in such cases it is settled law that a 
party cannot recover where the contract is 
unlawful. [ Begbie v. Phosphate Sewage Co. 
(18).] 

Mr. Wadhumal urged that in any event 
he should not be made to bear respondents’ 
costs. But we see no reason to depart from 
the settled rule so far as this appeal is 
concerned, while in the lower Courts the 
orders passed appear to be appropriate. 

The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed. 
(18) (1875) 10 Q. B. 491 at p. 499; 44 L. J.Q. 
B. 233; 33 L. T. 470; 24 W. R. 115; affirmed 1 Q. B. D. 
67%; 35 L. T. 350; 25 W. R. 85. 


MADRAS HIGH COURT. 
Secoxp Civit APPRAL No. 1137 or 1913, 
December 22, 1914. 
Present:—Mr. Justice Spencer and 
Mr. Justice Napier. 

THe MUNICIPAL COUNCIL or 
KUMBAKON €M—Dsfenpant—APpPeLuANt 
: VETSUS 4 

VEERAPHERUMAL PADAYACHI— 

Pratntirr— RESPONDENT. 
Madras District Municipalities Act (IV of 1884), 
4 


s. 261, applicability of—Suit tc recover compensation for 
breach of contract—Notice under s. 261, whether necessary 
-—Plaint, amendment of—Defendant made waintif— 
Limitation, starting point of—Limitation det (IX of 
1908), s. 22, Seh. 1, Art. 2—Contract entered into by 
one member af joint undivided family, suit on—Other 
members, whether necessary parties. 

Section 261 of the Madras District Municipalities 
Act (IV of 1884) does not apply to suits for compen- 
sation for breach of contract. [p, 46, col. 1.] 

Therefore, as an interference by Municipal serrants 
with a contractor to remove rubbish gives rise toa 
claim for compensation for breach of contract, a suit 
to recover such compensation need not be preceded 
by a notice prescribed by section 261 of the Madras 
District Municipalities Act. [p. 48, col. 2.] 

Rauchordas Moorarji v. Municipal Commission- 
ers of the City of Bombay, 25 B. 387;3 Bom. L. R. 
158; Garton v. G. W. Railway, 120 E. R. 721; EL BL 
837; 27 L. J. Q. B. 878; 4 Jur, (x. s.) 1036; 6 W. R. 
677 81 L. T. (o. s ) 233; 1 3 R. R. 916; Municipality 
of Faizpur v. Manah Dulab Shet, 22 B. 637, Mayandi 
v. MeQuhae, 2 M. 124; 3 Ind, Jur. 309; Muth ya. 
Chettiar v, Secretary of Siate for India, 31 M. 522, 4, 
M. L. T. 224; Chundur Sikhur Bundopadhya v. Obhoy 
Churn Bagchi, 6 ©. 8; Syed Ainecer Saheb v, Venkata. 
rama, 16 M. 296, followed. 

President of the Taluk Board of Sivaganga v. Nara- 
yunan, 16 M. 317; Srinivasa v. Ratnasabapath:, 3 M. 
L. J. 124, 16 M. 474; Municipal Council of Kurnool v. 
Subbanna Chetty, 13 M. L. J. 426, distinguished from, 

Eales v, Municipal Comimiseioners of Madras, 14 
M. 386, referred to. 

Where the really contracting party, though at first 
made a defendant, is afterwards added as plaintiff, 
whatever defect there may originally be in tho suit 
ns at first instituted, itis cured by such subsequent 
amendment. [p. 48, col. 2 | 

Article 2 of Schedule I of the Limitation Act does 
not apply to suits founded on contract. Section 22 of 
the Limitation Act, 1908, has no application to a case 
where a defendant is made a plaintiff, and the start- 
ing point of limitation as against him is not, there- 
fore, the date on which he is so made a plaintiff. [p., 
4°, col. 2.] 

Ina suit ona contract entered into by a member 
of a, joint Hindu family the other members of tho 
family are not necessary parties. [p. 49, col. 1,] 


Second appeal against the decree of the 
Court of the Subordinate Judge of Kumba- 
konam, in Appeal Suit No. 410 of 1912, 
preferred against that of the Court 
of the District Munsif of Kumbakonam, 
in Original Suit No. 357 of 1910, 

Mr, V. S. Govindachariar, for the Appellant. 

Mr. GS. Ramachandriar, for the Respond- 
ent, 


JUDGMENT. 
Napier, J.—In this case the plaintiff 
bronght a suit originally against the 


Municipality of Kumbakonam and another, 
a contractor, claiming to be interested in 


- contract made by his brother with the 


defendant Municipality, which contract was 


still in force, asking for an injunctio, “+. 
` a 


kan. 


* 
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against the defendants to restrain them 
from interfering with the work being cone 
under the contract, and for a small amount 
of damages for extra expense to which 
the contractor had been put owing to past 
interference, the person with whom the 
contract was made not being joined as 
plaintiff but being made a defendant on 
the ground that he was at the time in 
jail and unable to bring the suit himself. 
Subsequently, leave was granted by the 
District Munsif to amend the plaint and 
to make the contractor-defendant a plaintiff. 
This was done and a claim, alternative 
to that for an injunction, in the form of 
a claim for damages for Rs. 312-8-0 was 
added in the view that possibly the con- 
ditions had changed in such a manner 
that an injucction would not or could not 
be granted. The District Munsif decreed 
the amount against the Municipality and 
dismissed the suit against the other parties, 
holding that they were in no way res- 
ponsible for the damage. The Municipality 
appealed on the ground that notice required 
by section 261 had not been given and 
that the suit was barred by limitation 
on the merits. The Subordinate Judge 
dismissed the appeal. 

The points taken in this appeal are that 
no proper notice under section 261 had 
been given, that the District Munsif erred 
in law in permitting the plaint to be 
amended, that the first plaintiff had no 
lucus standi to file the suit and that the 
suit is barred by limitation. 


On the question of notice, various points 
were raised which are only important if 
notice is necessary; but, I am satisfied that 
section 261 does not require notice in a 
suit of this nature. It provides that no 
action shall be bronght against the Council 
or any Councillor or any servant or any 
person acting under the directions of the 
Council, Councillor ov servant, on account 
of any act done or purporting to be done 
in pursuance or execution or intended 
execution of this Act or in respect of any 
alleged neglect or default in the execution 
of this Act, until the expiration of one 
month after notice in writing has been 
delivered at the office of the Council or at 
the place of the abode of the Councillor 
or sush person, explicitly stating the cause 


«om of action, the nature ki the relief sought, 


4. 


al 


the amount of compensation claimed and 
other particulars. Sub-section (2) provides 
that if such Council or person to whom 
notice has been given has before action 
commenced tendered sufficient amends to 
the plaintiff, such plaintiff shall not 
recover more than theamount so tendered; 
sub-section (3) provides that except in 
the case of a suit for recovary of im- 
moveable property or declaration of title 
thereto, the action shall be commenced 
within six months after the accrual of the 
cause of action; and sub-section (4) pro- 
vides that no action shall be brought 
against the Chairman on account of any 
act done in pursuance or execution or 
intended execution of this Act or in respect 
of any alleged default on his part in the 
execution of this Act, if such act was done 
or if such default was made in good 
faith, but that such actions shall be brought 
against the Council. 

The suit in this casewas one for dama~ 
ges in respect of a contract entered into 
between the Municipal Council and the 
contractor for the removal of the rubbish. 
The act alleged to have been done was 
interference by the Council through its 
servants with the contractor, which in- 
terference prevented his collecting and 
disposing of at a profit the rubbish, the 
subject of the contract. The damages 
are estimated at the value of the manure 
which he was unable to collect and so 
dispose of. The contract is nut of such a 
character as must necessarily arise out of 
the statutory powers given to a Municipal 
body although, of course, apart from the 
Act, the Municipality would have ne exist- 
ence and would, therefore, be unable to 
enter into such a contract. 

The question now is, whether the inter- 
ference by the Municipality giving rise to 
the breach is “done or purports to be 
done in pursuance or execution of this 
Act” or whether the action is brought in 
respect of “alleged neglect or default in 
the execution of this Act.” 


The words used” are wide and it may be 
said are also vague, gor, i in one sense if ‘a 
statutory body does any act or®makes any con- 
Tract it may be said that that act was done or 
contract made in execution of the act. But 
in my opinion this reading of the words is 
not what is contemplated by the Legislature. 

s 
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Some slight indication of the meaning may 
be gathered from sub-section (2) which speaks 
of the Councillor or servant having tendered 
sufficiēnt amends to the plaintiff, It wonld 
be a natural use of the word “amends” to 
apply it to any tortious act injuringa person 
or his property, such as for instance, trespass. 
But the word seems inapplicable to breaches 
of contract where the natural and legal 
phrase 1s -compensation or damages, This 
point alone would not be sufficient to decide 
the case, but there appears to be fairly uniform 
authority both in England and in India for 
exclusion of contracts of this nature from the 
purview of the section. 


In Ranchordas Moorarji v. Municipal 
Commissioners of the City of Bombay (1), this 
point was considered and it was held as 
settled law that a suit on-a specific contract 
was not within the section. Reference is 
made to the case of Garton v. G. W. Railway 
(2). The action was on a contract, the 
‘plaintiff suing for money had and received and 
on accounts settled. Barle, J., held that the 
notice given under the section was bad. In the 
Court of Exchequer Chamber the point was 
taken that no notice was required and it was 
held by the Court that an action for money 
had and received or upon accounts stated was 
not within the section which provided for 
notice for anything “done or omitted in 
pursuance of the Act or in execution of 
powers or authorities made, given or directed 
in, by or under the Act.” It has to be noted 
that the section does not contain the words 
“in respect ofany alleged neglect or default 
in the execution of the Act”, but the words 
considered by the Court were “in pursuance of 
the Act or in execution of the powers under 
the Act”, which words govern the additional 
wowds in section 261 “alleged neglect or de- 
fault.” The ratio of the decision in Ranchordas 
Moorarjt v. Municipal Commissioners for the 
City of Bombay (1) is’ stated by the Chief 
Justice as follows: “Conduct leading to the 
action is a wrongful act or omission under 
the contract, as distinct from one in the 
execution of the Act, and it is the breach of 
a specific contract that is the occasion of the 


right to sue.’ 
a 25 B. 387; 3 Bom. L. R. 158. 
(2) 120 E. R. 72 ; 
B, 315; 4 Jur. (x. s.) 1036; 6 W. R. 677; 31. L., T. 
(0, 8.) 283; 113 R. R, 916. 


El. BL & El, 837; 27 L. J. Q. 


Municipality of Faizpur v. Manak Dulab Shet 
(3) was a suit for specific þerformance of an 
alleged contract by the Municipality under 
which the plaintiff permitted the Municipality 
to pull down some constructions, they under- 
taking to rebuild them; there was a breach 
by the Municipality and damage was sought 


_In addition to the suit for specific perform- 


ance. lt was neld that section 48 of the 
Bombay Municipal Act of 1884, which 
was in the same termsas section 527 of the 
Bombay Municipal Act of 1888 considered 
by the Chief Justice, did not apply to suits 
for damages in respect of specific contracts. 

Reliance is also placed on Mayandi v. 
MecQuhae (4), a suit for money due on a 
timber contract. It was held that the suit 
was not within section 168 of the Tows Im- 
provents Act of 1871; but that section is in 
much narrower words—a suit against the 
Commissioners, etc., for anything done under 
the Act—and if would hardly be safe to 
rely on the construction of such words as an 
authority for the construction of section 261, 
The same objection applies to another case 
relied on, Muthya Chettiar v. Secretary of State 
for India (5). The Act considered there was 
the Salt Act IV of 1889, the words of section 
87 being “for anything dene or ordered to be 
done under this Act.” Two cases relied on by the 
appellant were President of the Taluk Board 
of Sivaganga v. Narayunan (6) and Srinivasa 
v. Ratanasabapatht (7). The first was a suit 
for an injunction restraining the Talug 
Board from interfering with a wall built by 
the plaintiff. The Court held that a suit for 
declaration of title and for an injunction was 
not within the scope of the section, but used 
the followed words: “the cases contemplated 
in that section are suits for compensation and 
for damages and the principle is to allow 
publie bodies time for tender of amends to 
parties to avoid litigation.” The words “com- 
pensation and damages” are certainly wide 
enough to cover suits for breach of contract, 
but they can be applied to the narrower 
limits laid down in the 25 Bombay case and 
certainly it did not decide that a suit will be 
for breach of a specific contract. The case at 
page 474 was a suit to recover froma Muni- 


Gs 22 B. 637. 

(4) 2 M. 214; 3 Ind. Jur. 309. 
(5) 31 M. "z.; 4 M. L.T. 224. 
(6) 16 M. 317. 

(7) 16 M. 474; 3 M. L. J. 1246 


48 
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cipality money deposited for the due per- 
formance of,a contract. The Court decided 
without giving reasons that the suit was not 
within section 261, quoting the words “the 
cases contemplated in that section are suits 
for compensation and damages.” It has to be 
noted that this was asuiton a contract but for 
money had and received under the contract. 
It is, therefore, not an authority against 
the application of the section to a suit for 
damages for breach, but at the same time 
the words cannot be held necessarily appli- 
cable to such suits. These cases, therefore, 
‘are no authority for the appellant’s proposi- 
tion. The ease of Chunder Sthhur Bundo- 
pathya v. Obhoy Churn Bagchi (8), quoted by 
the learned Judges, is one in which Garth, C, 
J., decided that “the section...is applicable 
only in those cases where the plaintiff claims 
damages or compensation for some wrongful 
act committed by the Commissioners or their 
officers, in the exercise,..of their statutory 
powers.” These words can hardly include 
a suit for damages for breach of a contract. 

The last case that is relied on is Municipal 
Council of Kurnool v. Subanna Chetty (9). 
In that case the point was taken in a 
petition under section 25 of the Act IX of 
1887, that a certain notice sent to the Council 
was defective, and the High Court was asked 
to set aside the decree obtained by the plaint- 
iff. It does not appear from the report on 
what basis the loss or damage that was 
sustained was ascertained. But reference 
was made to the case of Fales v. Muni- 
cipal Commissioners of Madras (10), which 
was a suit in tort. So faras it appears, there- 
fore, this case is no authority in favour of the 
appellant. Even if the case was one on 
contract, the point was not decided as the 
Court declined to interfere in revision when 
the objection to the notice was then raised for 
the first time. 


As against the inference sought to be 
made from the language of the Court in the 
above cases, there is the language used by 
this Court in Syed Ameer Saheb v. Venkatarama 
(11) where in construing section 156 of the 
Local Boards Act of 1884, which is in similar 
terms to section 261 under construction, 


(8) 6 C. 8. : 
(9) 13 M. L. J. 426. ` 

10) 14 M. 386. 

= (11) 16 M, 296. © 
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the Court adopts the language of Garth, C. J., 
in Ohunder Stkhur Bundopadhya v. Obhoy Churn 
Bagchi (S) above referred to, that the section 
is only applicable to snits for compensation 
claimed for wrongful acts committed under 
colour of the Act. It can hardly be claimed that 
this language is applicable to suits for damages 
for breach of contract. On a careful considera- 
tion of the authorities I have come to the 
conclusion that there is no conflict between 
the view taken by this Court and that held 
in Bombay and onthe words of thie section 
and on the view taken in England on 
analogous words, I am satisfied that the 
decision in 25 Bombay is correct and should 
be followed by me. I, therefore, hold that 
no notice was necessary. 

On the second point it is clear that nnder 
the rules of Order VI, the District Munsif 
had full power to allow the amendments. 
The point as to limitation is that the 
amendment of the plaint was made more 
than 90 days after the alleged breach by the 
defendants and that, therefore, the suit is 
barred by Article 2 of the Limitation Act, 
the language of which is “suit for compen- 
sation for doing an act alleged to be in pur- 
suance of any enactment’. The reasons 
above given for holding that this suit is not 
one for an act done in pursuance,or execu- 
tion of this Act or in respect of any alleged 
neglect or default in the execution of this 
Act apply equally to the construction of 
this Article. Jt is, therefore, unnecessary to 
decide whether the date when the 8rd 
defendant became the 2nd plaintiff should 
be the -starting point of limitation or the 
date on which the plaint was originally 
filed, but it would appear that section 22 of 
the Limitation Act is conelnsiye on the 
point. The old Act which makes the gate 
from which the limitation runs, where a new 
plaintiff is substituted or added, the date when 
he was so made a party, has been amended 
and the section has no application where a 
defendant is made a plaintiff, as has been 
done in this case. 

The last question is whether the original 
plaintiff had any danse of action. Reliance is 
placed on Iswaram Pillaiv. Taregan (12), 
where it was held that a stuanger to the con- 
tract, although entitled to a benefit under it, is 
not entitled to sue. The lower Appellate 


(12) £3 Tnd. Cas, 961; 26 M. L- J. 127, 
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Court has found that the first plaintiff 
was the undivided brother of the second 
plaintiff, the actual party to the contract 
and that he was the person who actually 
carried ont the contract. He was as such 
entitled to bring the suit, provided that the 
actual contracting member cf the family 
was made a party. This was donein the 
plaint as originally framed. After the 3rd 
defendant had become the 2nd plaintiff 
there was no necessity to join the other 
members of the family as the party in 
whose name the contract was made was 
entitled to bring the snit. This objection, 
therefore, fails. This second appeal is dismiss- 
ed with costs. 
Spencer, J.—I concur. 
Appeal dismissed, 





SIND JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civi Appeat No. 1 or 1913. 
September 11, 1914. 
Present:—Mr. Fawcett, J. O. and 
Mr. Crump, A. J. O. 
HIROMAL AND ANOTHER-—ÅPPELLANTS 

VETSUS 


TAHILIOMAL AND ANOTHER—- 


RESPONDENTS. 

Mortgage—Prior mortgagee, acquiring equity of re- 
demption—-Pwisne mortgagee, whether entitled to 
bring property to sale—Transfer of Property Act (IF of 
1882), s. 56, scope of—MMarshalling, 

A pnisne mortgagee is not bound to redeem a 
prior mortgagee who has acquired the equity of 
redemption of the mortgagor in legal proceedings 
to which the puisne mortgagee was not a party. 
He is entitled to bring the property to sale without 
redeeming, subject, however, to the prior mortgage. 
[p. 50, col. L] 

Section 56 of the Transfer of Property Act is 
limitgl im its operation to cases in which the 
party claiming the marshalling is a purchaser and the 
party against whom it is claimed is the original mort- 
gagor. [p. 50, col. 1.] 


Second appeal against the decree of the 
District Judge, Sukkur-Larkana. 
Mr. Rupchand Bilaram, for the Appellants. 


e Mr. Wadhumal Oodharam, for the Respond- 


” 


enis. es 
JUDGMENT. 

Fawcett, J. C.—The majn question raised 
in this appeal is whether a puisne mortgagee 
is bound to redeem a prior mortgagee, 
who has acquired the equity of redemption of 
the mortgagor in legal proceedings to which 


“We 


_ INDIAN OASES. 


Bom, L, R. 817. 


49 


the puisne mortgagee wus not a pagly, or 
whether he is entitled to bring the mort- 
gaged property to sale without redeeming, 
but subject to the prior incumbrance. 

The first part of this qnestion is specifi- 
cally answered in the negative and the second 
part in the affirmative, in theCalcutta Full 


Bench ruling of Debendra Narain Rao 
yv. Ramtaran (1). This ruling mainly 
proceeds on the Privy Council case of 


[mes Chunder Strcar v. Zahur Fatima (2) 
where their Lordships upheld the view that in 
such a case the puisne mortgdgee was en- 
titled to redeem or to have the property sold, 
and observed :—— 

Persons who have taken transfers of 
property subject lo a mortgage cannot be 
bound by proceedings in a subsequent sult 
between the prior mortgagee and the 


mortgagor to which they are never mace 
parties.” 
This ruling has been to some extent 


dissented from by the Allahabad High 
Court in Manohar Lal v. Ram Babu (8) 
which takes the view that the Court is not 
bound to allow a sale of the property subject 
to the prior incumbrance, but can direct 
either such sale or redemption of the 
prior mortgages according to the equities 
of the case, and says that, as a general rule, 
if the prior incumbrancer is a party and 
so desires, ib will be convenient to direct 
redemption. 

This view also appears to be in accordance 
with that taken by the Madras High Court 
in Cangayam Venkataramana Iyer v, Gompertz 
(4), where reference is made to the English 
practice, which allows-the puisne mortgagee 
to show sufficient reason for not directing 
him to redeem the prior mortgage. The 
Bombay High Court have also recently given 
effect tothe principle on which the Calcutta 
Full Bench ruling is based, in Shanker 
v. Sadashiv (5). 

The view thatis urged. by Mr. Rupchand 
for the appellant is no doubt supported by 
some authority, but after the best con- 
sideration I can give to it, I think that the 


via media which has been adopted by the 
(1) 80 ©. 599; 7 C. W. N. 766. 
, (2) 18 C. 16417 T A. 201. 
(3) 14 Ind, Cas, 67434 A. 323; 9 A. L, J. 323. 
(4) 31 M. 425, atp. 42; 3 M.L.T. 397; 18 M.L.J 298. 
(5) 21 Ind. Cas, 39; 38 B, 24 at pp. 28, 29; 15 
e 
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Allababad High Court is the safest; and that 
in view of the Privy Council ruling already 
cited, the puisne mortgagee cannot properly 
be held to be necessarily deprived of his 
ordinary right of sale, subject to the prior 
mortgage, by the fact that the prior mortgagee 
acquired the equity of redemption in pro- 
ceedings to which the puisne mortgagee was 
not a party. 
, In this particular case appellants’ acquisi. 
tion of the equity of redemption was sub- 
sequent to the decree which itis sought to 
execute, the nominal amount for which it 
was transferred was only Rs. 373, and 
appellants thereby acquired not the ‘whole 
interest, but a partial interest, as owners in 
one survey number only. I do not think this 
is a case where respondents should be called 
upon to redeem the appellants. In my 
opinion there is no reason to disturb the 
orders of the lower Courts allowing sale as 
applied for in the application of execntion. 

On the only other point argued, I agree 
with the lower Appellate Court. Section 56 
of the Transfer of Property Act is limited 
operation tothe case in which the 
party claiming the marshalling is a purchaser 
and the party against whom it js claimed 
is the original mortgagor; and neither this 
section nor section 81 helps appellants. 

The appeal is accordingly dismissed with 
costs. 

Crump, A. J. C.—I concur. , ‘ 

Appeal dismissed, 


PUNJAB CHIEF COURT. 
Secoxp Crvi Appear No. 663 or 1913. 
December 1, 1914. 
Present:—-Mr. Justice Scott-Smith, 
Tun KAISTH BANK, Lrp.— Decree. 
HOLDER~—DEFENDANT—APPELLANT 
VETSUSs 


IQBAL HUSSAIN AND OTHERS— PLAINTIFES 


Sie n ~ Rusponpeyts. 
eadings—Issues—Evidence, opportunity to 
~—-Appellate Court, duty of Second appeal: pasan; 
The plaintiff sued fora declaration that a house 
belonged to him. His claim‘was dismissed on the 
ground that he was estopped from denying having 
‘sold away the house. On appeal the Appellate Cont 
decided in his fafour onthe ground that the plat 


* Bad proved His fle by adverse possession; 
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Held, that the Appellate Court should not have 
decreed the claim without allowing an opportunity to 
the defendant to produce evidence on the question 
of adverse possession, for no issue had been framed 
on the question of adverse possession. 


Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated 
the 7th January 1913, reversing that of the 
District Judge, Delhi, dated the 3lst October 
1912, dismissing the claim. 

Mr, Santanam, for the Appellant. 

Mr. Fazal Tahi, for the Respondents. 


J UDGMENT,—tThe facts of this case are 
clearly given in the judgment of the lower 
Appellate Court and need not be recapitulated 
here. The first Court dismissed the plaintiffs’ 
suit for a declaration that a certain house 
is not liable to attachment, on the ground that 
the plaintiffs were estopped from repudiating 
the sale by them of the house to Sayed Ali 
and that no re-sale had been proved. The 
lower Appellate Court agreed with the 
first Court on the question of estoppel, but 
held that the plaintiffs had remained in 
adverse possession of the house since the 
date of the sale and, therefore, decreed their 
claim. _ 

The Kaisth Bank, defendant, has filed a 
second appeal to this Court and Mr. Santa- 
nam urges on its behalf that the learned 
Divisional Judge should not have decided 
the case in plaintiffs’ favour on the ground 
of adverse possession when no issue was 
framed by the first Court on this point, and 
that there should bave been aremand in order 
to enablethe defendant to produce evidence 
that the plaintiffs’ possession is not adverse. 
The learned Divisional Judge himself remarks 
in bis judgment that it is unfortunate that no 
clear issue was framed npon the question of 
adverse possession, but he was of opsnion 
that there was no reason toremand the case 
because the parties had already given evidence 
on the point. It is true thatsome evidence 
as to possession was produced in the first. 
Court, but defendant-appellant was never 
clearly confronted with any claim by thee 
plaintiffs based pon adverse possession, and 
I think he, has been prejudiced by the 
question being degided against him without 
being given an opportuffity of producing 
evidence. In my opinion the interests . of 
justice require that the case should be 
remanded for fyrther inquiry upon the 
point, m . i 
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1, therefore, accept the appeal and setting 
aside the decree of the lower Appellate Court 
direct it to re-decide. the appeal after 
remanding the case to the first Court for 
decision of the question whether the plaintiffs 
and their predecessors have been inadverse 
possession of the house since the, time of the 
sale to Sayed Ali. 

Stamp in this Court will be refunded and 
other costs will be costs in the case. 

Appeal accepted. 


MADRAS HIGH COURT. 
Suconp Crvrn Appear No. 855 or 1914. 
December 22, 1914. 
Present:—Mr. J netice Ayling and 
Mr. Justice Napier. 
DBEVARAMANT BHOGAPPA— DEFENDANT 
—~APPELLANT 
versus 
PEDDA BHIMAKA GOWD.-- PLAINTIFE— 


— RESPONDENT. 

Darkhast Rules--Standing orders of Board of Revenue, 
S. O. No. XV, 7. 16—Grant, whether subject to revision 
—Tahsildar making grant wider mistake of fact— 
Power of Deputy Collector to cancel grant——Mistale of 
fact contemplated by rule, nature of-—Contract Act (IK 
of 1872), s. 20—-Planting of trees before grant of land 
—Cancellation of grant—Grantee, whether entitled to 
value or compensation—Transfer of Property Act (IV of 
1882), s. 51. 

A grant of land made under the darkhast rules is 
subject to revision under the conditions laid down 
in clause 16 of Standing Order XV of the Board 
of Revenue. The proviso regarding the in- 
terests of Government or of the public is only 
intended to apply to cases in which the grant 
exceeds the limits of authority possessed by the 
officer making it—not to decisions passed under w 
mistake of fact or owing to fraud or misrepresentation. 
[p. 52, col. 1.] 

The mistake of fact contemplated in the rule is not 
such 8 mistake as would render an agreement void 
under section 20 of the Contract Act. ‘Tp. 51, col. 2.) 

Where, therefore, a Tahsildar makes a grant under 
the mistaken impression that plaintiff’s darkhast is 
only fora portion of the survey number, while in 
fact it is for the whole, the Deputy Collector does 
not act without jurisdiction in cancelling the grant. 
eLp- 52, col. 1.) 

Where it appears that both the planting of trees 
pnd the removal of prickly pear took place before the 
grant of land to the defendant, i. e., at a time when he 
could not be said to have believgd i in good faith that 
he was absolutely ent® led to the land: 

Held, that the defendant was notentitled tothe benefit 
of section 61 of the Transfer of Property Act and 
could not claim the value cf the trees or any com- 
pensation for the amount spent in clearing the prickly 
pear. Fp. 52, el il 


"Second appeal against fhe decree sof thé 
Court of the Temporary. Subordinate. Judge 
of Bellary, in Appgal Suit No. 96 of 1913, 
preferred against that of the Court of 
the District Munsif of Bellary, in Original 
Suit No. 415 of 1911. 

Messrs. K. Pandalat and NS. Ranganadha 
Iyer, for the Appellant. 

Mr. K. Sundara Row, for the Respondent. 

JUDGMENT. 

Ayiixna, J.-The chief contention raised 
in appeal is that the order of the Deputy 
Collector, Exhibit TIT, cancelling the assign- 
ment of the suit land to defendant is ltra 
vires. The order in question, which bears 
date the 27th August 1909, is evidently 
passed under clause 16 6f the Board’s Standing 
Order XV, which would empower the 
Deputy Collector’to cancel the grant, if at 
any time within ‘three years of the date 
thereof he is “satisfied that the decision was 
passed under a mistake of fact.” 

These requirements appear to be satis- 
fied. The Tahsildar’s order was passed on 
9th May 1908 and Exhibit III makes it 
clear that the Deputy Collector was satis- 
fied that the Tahsildar’s order was passed 
under the mistaken impression that plaint- 
iff’s darkhast (which preceded defendant’s) 
was only for a portion of the survey num- 
ber. No authority. i is quoted in support of 
appellants contention that the mistako 
of fact contemplated inthe rule is such a 
mistake of fact as would render an agree- 
ment void under section 20 of the Contract 
Act, 2. e., that it must be one shared by both 
partics. I can see no reason for adopting 
such an interpretation. ` 


Kovea relies on a passage in the judg- 
ment of Bhashyam Aiyangar, J., in 
Secretary of State for India in Council v. 
Kasturi Reddi (1). But this passage only 
deals with the conditions under which 8 
grant of land, which had become final under 
the rules then in force regulating the 
powers of subordinate Revenue Officers, 
could be anbseqnently annulled. At tat 
time of that derision, the grant was anly 
subject to revoention on appeal. the Ha- 
bility ta which is distinctly revognised in 
the very passage refied on. Since that time, 
the rules have' been modified so as to allow 

edf 2 BA 
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of revision within three years: and any grant 
made under the existing rules is subject to 
the liability to revision under the conditions 
laid down in clause 16 above quoted. 


It is further argued that revision is only 
allowed if the Collector or the Divisional 
Officer is satisfied that the interests of 
Government or of the public are affected by 
the grant and that Exhibit III contains no 
expression to this effect. Reading the 
clause asa whole, it appears to me that 
this proviso regarding the interests of 
Government or of the public was only in- 
tended to apply to cases in which the grant 
exceeded the limits of authority possessed 
by the officer making it—not to decisions 
passed under a mistake of fact or owing to 
fraud or misrepresentation. 


I, therefore, hold that the order of the 
Deputy Collector (Exhibit IH) “was not 
passed without jurisdiction. 


Appellant’s last contention is that under 
section 51 of the Transfer of Property Act, 
he is entitled to the value of the trees 
planted by him and compensation for the 
amount spent in clearance of prickly pear. 
The value of the trees appears to have been 
collected by Government from plaintiff and 
from Exhibit J, it appears that both the 
planting of the trees and the removal of 
the prickly pear took place before the grant 
of the land to the defendant, d.e., at a time 
when he could not be said to have believed 
in good faith that he was absolutely entitled 
to the land. Defendant is, therefore, not 
entitled to the benefit of section 51 of the 
Transfer of Property Act. 

I would dismiss the second appeal with 
costs. 


Narrer, J.—I entirely concur. The argu- 
ments addressed to us proceed upon a mis- 
understanding of Secretary of State for Ind'a in 
Council v. Kasturi Reddi(1). That case decided 
two points: rst, that where Government 
has given authority toa Tahsildar to grant 
land subject only toa right of appeal, the 
‘grant of such land within the scope of his 
authority is binding on Government. The 
other is thata grant like any other disg- 
position arising out of contract can be 
set aside if it is _ procured by “fraud, mis- 
representation or mutual mistake asto any 
matter of fact @ssential to the agreement.” 


PEDDA BUIMAKA GOWD. 
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After the decision of this case Govern- 
ment thought fit to limit the authority given 
to certain Revinne Officers by conferring 
on the appellate authority a power of revi- 
sion. It was open to Government to do this 
to any extent, and the extent to which they 
chose to do itis found in the language of 
Standing Order XV, rule (16). That 
revisional power is quite outside the scope 
of the power vestedin a Court enunciated 
in the second proposition of Sir Bhashyam 
Aiyangar’s judgment and there is no connec- 
tion between them. 

It is clear to me that the ae in the 
rule “and that the interests of Government 
or of the public are affected thereby” are 
limited to the cases mentioned in the sen- 
tence immediately preceding, namely, “ib 
exceeded the limits of authority possessed 
by the officer passing it,” the reason being 
this—the limitation of authority to dispose 
of land on darkhast is based on the nature ot 
the land sought to be affected, that is to 
say, the character assigned toit by depart- 
mental orders or by its situation. Thus as- 
sessed land which has heen reserved for 
special purposes can only be granted by a 
Divisional Officer: land reserved under 
section 26 of the Forest Act can only be 
granted by the Collector. Lands in the 
vicinity of Railway stations can be granted 
by the Collector only after he has ascertained 
that the Railway authorities have no 
objection, and so on, the reason being 
that the interests of Government or of the 
public require to be specially considered, a 
position which does not exist in the granting 
land. Where such 
land has been granted by an unauthorized 
officer in error, itis open to the Appellate 
authority in revision to consider the cage on 
its merits and decide whether it would have 
made the grant itself had the application 
been properly made to it. These consider- 
ations are obviously not applicable to grants 
made under mistake of fact or owing to 
fraud or misrepresentation. 


. Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Firse Civiu MISCELLANEOUS APPRAL No. 1468 
or 1914. 

December 23, 1914. 
Present:—_Mr. Justice Shadi Lal. 
PIARA SINGH— Ossector— APPELLANT 
Versus 
The PESHAWAR BANK, LTD., IN 


LIQUIDATION— DEFENDANT RESPONDENT. 

Companies Act (VII of 1913), s. 184—Contributory 
—Share-holder—Repudiation of liability—Waiver— 
Acquiescence—Interpretation of Statute—-Person agree- 
ing to take share wpon special conditions—Conditions 
precedent and subsequent, effect of—Allottee, conduct of 
—Listoppel. 

Where the provisions of the Indian Companies Act 
are not at variance with the law obtaining in England, 
decisions of the English Courts may be followed to 
interpret the provisions of the Companies Act. [p. 53, 
col. 2. 

The appellant contended thatthe General Manager 
of the Company, who allotted the shares to him not 
having been properly given the authorityin this behalf, 
the allotment was not valid. It appeared that the 
appellant not only paid money at the time of allot- 
ment but also subsequently acted as a share-holder 
without any objection having been raised as to the 
validity of the allotment: 

Held, that the contention could not be allowed. 
54, col. 1.) 


. The law recognizes that the - observance of for- 
malities may be dispensed with, and irregular, as 
distinguished from void, transactions may be con- 
firmed. Consequently, a. person may become a share- 
holder to most, if not to all, intents and purposes, 
without complying with all the formalities prescribed 
in that behalf by the Statute, Charter, or deed of 
settlement constituting the Company and although 
there may haye been irregularities in the issne of 
the shares to him; for if, notwithstanding these 
circumstances, he has been treated as a share-holder, 
by the Company, and has acted asa share-holder, 
both he and the Company will be estopped from 
denying that he isa share-holder. Once the shares 
have been registered in the name of the allottec and 
he has done acts only consistent with his being a 
member, he will be taken to have agreed to take 
the shares or at any rate he will be estopped from 
denying that hed ha so agreed. [p. 54, cols. 1 & 2.) 





[p. 


But even where the agreement is void, if tho- 


applicant’s name is put on the register and he, with 
full knowledge of all the facts, does acts which are 
only consistent with his being a share-holder in 
respect of such shares, he will be bound as a share- 
-holder. In such a case, the placing of the applicant's 
name on the register wonld seem to amount to an 
offer and the acts done with full knowledge to be an 
acceptance of such offer. [p. 54, col. 2.] 

_ A contract induced by fraud or misrepresentation 
isnot void but voidable at the option of the party 
whose consent has een 80 obtained. But the right 


of rescission which is ordinarily available against the *a 


Company cannot be enforced against its creditors 
who are the persons vitally interested in the winding- 
up. [p. 54, col. 2.] 

d 


in so far as the 


The share-holder who seeks to be discharged must 
have repudiated the contract and have got his name 
taken off the register, subject to the qualification 
that if he has before the commencement of the 
winding-up taken proceedings to have his name 
removed, that will be suficient. [p. 55, col. 1.) 

If one share-holder commences a litigation to 
have his name removed and there is an agreement 
between the Company and other repudiating share- 
holders that all the cases shall stand or fall by the 
yesult of his litigation then if that case ir decided 
in favour of the litigant share-holder the others will 


pe relieved. [p. 55, col. 1.] 
A person cannot be settled on the list of contri- 


butories if before the commencement of winding- 
np he has not only repudiated his shares but has 
also asserted his right to repudiate them in an action 
by the Company to enforce calls upon him. [p. 55, 


col, 2. | 
The position of a person who has agreed to take 


shares upon special conditions depends upon the 
determination of the question whether the conditions 
are conditions precedent to his becoming a share- 
holder or conditions subsequent. ln thé latter case 
or where the condition precedent has been waived, 
the applicant for shares is a share-holder. [p. 56, 


col, 1.] 
If the allottese transfers his shares or attends meet- 


ings and accepts dividends, he will be bound by his 
acts and cannot rely upon the non-performance of a 
condition precedent. |p. 56, col. 2.) 

Miscellaneous first appeal from the order 
of the Additional District Judge, ‘Multan, 
dated the 9th June 1914, rejecting the 
objections, 

Mr. B. Bevan Petman, for the Appellant. 

Mr. Santanam, for the Respondent. 

JUDGMENT.—This is an appeal under 
section 169 of the ‘Indian Companies Act VI 
of 1882, from the order of the Additional 
District Jndge, Multan, rejecting the objec- 
tions of the appellant, Piara Singh, to the 
settlement of his name on the list of the 
contributories of the Bank of Peshawar, 
Limited, which is being wound-up by Court. 
I have heard the case argued at length by 
Messrs. Petman and Santanam on behalf of 
their respective clients and considered the 
law bearing on the subject. The points 
which require determination are of some 
importance, in view of several cases of wind- 
ing-up now pending in this Province. The 
Indian Case-law on the subject is meagre 
and doesn«t render muchassistance in arriving 
at a solution of all the points involved in the 
appeal. I have, therefore, consulted the 
decisions of the English Courts which contain 
lucid exposition of the law, and which 
should be’ followed by the Courts in India 
Indian Statute is not at 
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‘variance with the law obtaining in Eng- 
‘land. It seems to me that the Indian Act 
is almost wholly in pari materia with the 
“English Law on the subject and the points 
of difference are few and far between. 

The first matter urged in this appeal 
relates toa defect in the authority of the 
person who allotted the shares to the ap- 
-pellant on behalf of the Company. It appears 
‘that he (the appellant) applied for 50 shares 
.on the 9th October 1911, which were allotted 
-to him on the 18th October-1911, and that 
the share-certificates were daly issued to 
him. These shares were allotted by the 
‘General Manager of the Company to whom 
the Directors, acting under Article 95 of the 
‘Articles of Association, had delegated their 
authority in that behalf. It is contended by 
the learned Counsel for the’appellant that, 
as the resolution of the Directors, dated the 
20th “November 1908, conferring the 
authority upon the Manager was passed 
at a meeting which was - not attended 
by atleast four Directors required for con- 
stituting a quorum, it was ultra vires, that 
the Manager was not, therefore, lawfully 
invested with the authority which he purport- 
ed to exercise, and that the appellant was 
never a share-holder in the eye of law. This 
contention is, in my opinion, erroneous and 
must be overruled. It is abundantly clear 
that the appellant not only applied for shares, 
but paida deposit of Rs. 100 6n his -applica- 
tion, that the shares were tallotted to him 
and the share-certificates were duly issued, 
and that the appellant paid some more 
money after allotment. There is no doubt 
that his name was placed on the register of 
shares and that he actedand was treated all 
along as a share-holder. Neither the Com- 
pany, norany of its officers ever raised the 
slightest objection to his acting asa share- 
holder. - On these facts it seems to me that 
it is too late for the appellant to raise the 
objection thatthe ‘shares were not properly 
issued. 

-It is not disputed that eis Directors had 
full power to issue the shares. and .that the 
act was not ultra vires as regards either the 
Company or its Directors. The only thing 
which can be said in favour of the appellant 


is that there was a techyical defect in thee 


authority of the person who issued the 
shares: Now--the law recognizes that the 
observance of fdtmalities may be dispensed 


with, and irregular, as distingnished from 
void, transactions may be confirmed. Con- 
sequently, a person may become a share- 
holder to most, if not to all, intents and 
purposes, withouf complying with all the 
formalities prescribed in that behalf by the 
Statute, Charter, or deed of settlement 
constituting the Company, and although 
there may have been irregularities in the 
issue of the shares “to him; for if, not 
withstanding these circumstances, he has 
been treated as a share-holder by the Com- 
pany, and has acted asa share-holder, both 
he and the Company will be estopped from 
denying that he is a share-holder (Vide 
Lindley.on Companies, Volume I, page 60, 
sixth Edition). Once the shares have been 
registered in the name of the allottee and 
he has done acts only’ consistent with his 
being a member, he will be taken to have 
agreed to take the shares or Ab any rate 
he will be estopped from denying that he 
has so agreed. 

But even where theagreement is void, if 
the npplicant’s name is put on the register 
and he, with full knowledge of all the facts; 
cloes acts which are only consistent with his 
being a share-holder in respect of such shares, 
he will be bound as a share-holder. In such 
a case, the placing ‘of the applicant’s name 
on the register would seemto amount to an 
offer and the acts done with full knowledge 
to be an acceptance of such offer (Stiebel’s 
Company Law and Precedents, page 210). 
1 have, therefore, no hesitation in holding 
that the defect in the issue of the shares has 
been condoned and cannot now be avoided 
by the appellant for the purpose of getting 
his name removed from the list of the 
contributories. 

The second contention of the learned 
Counsel for the appellant is to the effect that 
his client had been induced to take shares 
by the misrepresentation and fraud of the 
Agents of the Company and that he had 
repudiated the shares before the Company 
went into liquidation. These allegations of 
facts: are disputed by the learned Counsel 9 
for the respondents but assuming them to be 
correct, I am clear that the right of repudia- 
tion; if any, has be@n lost by the commence- 
ment of the winding-up. A contract induced 
by fraud, or misrepresentation, -is not viod, 
Put voidable at the -optioin of the party - 
whose consent has been po obtained. But the 
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rightof rescission, which is ordinarily available 
against the Company cannet be enforced 
against its creditors who are the persons 
vitally interested in the winding-up. The 
law on the subject is laid down in clear terms 
in In re Scottish Petroleum Company (1). 
“If we look,” says Lord Justice Lindley, 
“at these cases to see what principle is to 
be deduced from them, I think, we find that 
the shareholder who seeks to be discharged 
must have done two things.” He must have 
repudiated the contract, and have got his 
name taken off the register, subject to the 
qualification that if he has, before the 
- commencement of the winding-up, taken 
proceedings to have his name removed, that 
will be sufficient. There is a further 
encroachment on this rule, namely, that if 
one share-holder commences a litigation 
to have his name removed, and there is 
an agreement between the Company and 
other repudiating share-holders that all 
the cases shall stand or fall by the 
result of his litigation, then, if that case 
is decided in favour of the litigant share- 
holder the others will be relieved: Pawle, 
Ex parte, Estates Investment Co, In re, 
(2). But there is no authority that 
can be relied on for carrying the modifica- 
tion of the rule any further. I say none 
that can be relied on, for there is a case, 
Fou’s case (8), which it is difficult to 
reconcile with the principle established by 
‘Oakes v. Turquand (4) and Kent v. Freehold 
Land Company (5). The general principle 
was carried out in Burgess’ case, which 
is an important case, because there was 
money “in hand sufficient to pay the 
creditors, so it might forcibly be urged 
that the doctrine of Oakes v. Turquand (4) 
did not apply; but the Master of the 
Rolls held ‘that as the share-holder had 
nob taken steps before the winding- 
up toalter his status as between himself 
and the other share-holders, he was bound. 
The rule is, that the repudiating share- 
holder must not only repudiate, but.also 
get his name removed, or commence proceed- 
ings to have itremoved,*before the winding- 


si 23 Ch. D. 413 atp. -a 49 L. T. 348; 81 W.R. 


A 4 Oh, 497; 3PL. J Oh, 412; 17 W. R. 599. 
(3) L. R. 8 Eq. 11^; 37 L.J. Oh. 257. 


(4) 2 H. L. 325; 36 L. J. Ch, 949; 16 L. T. 805; 
15 W. R. 1201. i 


(5) 3 Ob. 498; 37 L. J. Oh. 658; 16 W. R. 990. 


. $ 


up, but this rule is subject to the qualifica ~ 
tion, that if one repudiating share;holde? 
takes’ proceedings, the others will have the 
benefit of them, if, but only if, there is al 
agreement between them and fhe Company 
that they shall stand or fall by the result of 
those proceedings, but not otherwise. 

Upen the rule enunciated above, a further 
encroachment has been made by the decision 
in WVhiteley’s case; General Railway Syndi- 
cate, In re (6), which lays down that 
a person cannot be settled on the list of 
contributries, if before the cominencement 
of winding-up he has not only repudiated 
his shares, but has also asserted his right to 
repudiate them in an action by the Company 
to enforce calls upon him. To the same effect 
is a judgment of this Court reported as Seere. 
tary of State for India v. Hakim (7). There 
must, consequently, be not only repudiation 
but also one of the active acts specified 
above, and in the present case it is not even 
alleged that any such act, which alone 
makes the repudiation effective as against 
the Liquidator, was ever taken. I must, there- 
fore, hold that the appellant’s right, if any, 
to rescind the contract has been destroyed by 
the commencement of the winding-up. > 

The last ground, upon which the appellant 
wants to be relieved from his liability, deals 
with the alleged contingent nature of the 
contract to take shares. Ib is argued that 
he was given a promise that if he took 
shares he would be appointed a local 
Director of the Amritsar branch of the 
Bank, that the promise constituted a 
condition precedent, that the condition was 
not fulfilled, and that the contract to take 
shares which was to come into existence 
on the performance of the condition, did 
not become an accomplished fact. Here 
again, the parties are at issne and the 
material on the record is not sufficient to 
enable me to decide whether the allegations 
upon which appellant’s argument is ' based 
have been established. But itis unnecessary 
to remand the case for further inquiry, 
because taking the matter in the best light 
for the appellant and proceeding upon the 
admitted or undisputed facts of the case, I 
am of opinion that the appellant’s contention 


is untenable in law. 

(6) ( 900) 1 Ch. D? 365; 64 L. J. Ch. 250; 48 W. R, 
440; 82 L. T. 134; 16 T. L. R. 176. 

(7) 25 Ind. Cas. 444; 64 P. R, 1914; 244 P. L. R, 
1914; 158 P. W, R. 1914, 
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The position of a person who has agreed 
to take shares upon special conditions, 
depends upon the determination of the ques- 
tion whether the condition isacondision pre- 
cedent to his becoming a share-holcler or a con- 
dition subsequent. I admit the correctness 
of the proposition of Jaw, and there is ample 
authority in English Law in support of it, 
that if the condition is precedent and has 
not been performed and its performance 
has not been waived, the applicant for shares 


“will not be a contributory. To this category 


belong the cases cited by the learned 
Counsel for the appellant, namely, In rz 
National Equitable Provident Society, He 
parte Wood (8), Roger’s case, Universal Banking 


Co., In ve (9), Pellatt’s case (10) and Thomas 


Edward Brinsmead and Suns, Limited, Inve ; 
Temiin’s case (11). 
Where, however, the condition is not 


precedent to a person becoming a share- 
holder, or in other words the condition is 
subsequent, then the person who agreed to 
become a share-holder will be hable to be 
entered as a contributory, whatever his 
rights may be by reason of the breach by 
the Company of the condition. Hach case 
of this kind must be decided on the con- 
struction of the particular agreement, and 
no safe guide can be given as to what will 
and what will not amount toa condition 
precedent, but the fact that appellant’s name 
has been entered on the register to his 
knowledge and without any protest from 
him will be strong evidence that the case 
is nota condition precedent case [Elkington s 
case ( 2)]. Now in this case, the facts which 
have already been set out above leave 
no doubt in my mind that this is not 
a case of a condition precedent, and 
that it comes within the rule laid down in 
Elkington’s case (12). The learned Counsel 
for the appellant has strongly relied 
upon the dicta in In re London and 
Provincial Provident <dssoctution, Inmited: 
In ve Mogridge (13). But the facts of 
that case are materially different from 


those of thé case before me. In that case, 
(8) 42 L. J. Ch. 403; '5 Eq. 236; 21 W, R. 645. 
(9) 3 Ch. 633; 18 L. T. 779; 16 W. R. 556. ` 
(.0) 36 L. J. Ch. 613; 2 Ch. 527; 16 L. T. 442, 
(11) 1 Cb. 104: 67 L. J. Oh. U; 77 L. T. 521; 4 
Manson 885; 14 T. L. R. 53; 46 W. R. 171. 
Ce 2Ch bth: 36 L. J. Oh. 593; 16 L. T. 301; 15 wo 
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the applicant, Mogridge, though he received 
the notice of the allotment of shares, never 
received any share-certificates, nor did he 
pay any part of the price for the shares. 
It appears that the Company wanted to 
impose new terms departing from the 
original terms, to which Mogridge did not 
give his consent. In these circumstances, 
it was held that he was entitled to refuse 
the shares, and that his repudiation of all 
connection with the Company, which had 
been made before it went into liquidation, 
was valid, and that he could not be liable 
as a contributory. I do not, therefore, 
think that Mogridge’s case bas any application 
to the present case. 


Even if I accept the argument that the 
condition in this case was a condition 
precedent, the appellent cannot, in my view, 
derive any benefit from it, because the facts 
show that the condition has been waived. 
It is clear that be received, on the Ist 
May 1913, dividend on his shares and the 
document acknowledging the receipt of the 
dividenecdl is signed by him in English. He 
seems to be a man of some education and 
l cannot entertain for one moment the sug- 
gestion that the appellant thought that he 
was receiving not the dividend on his shares, 
but interest on the money which he had 
paid on the shares, and to which he was 
entitled on their cancellation for the non- 
performance of the condition. Tt is a well- 
established principle of the Company Law 
that if the allottee transfers his shares or 
attends meetings and accepts dividends, he 
will be bound by his acts, and cannot 
afterwards rely upon the non-performance of 
a condition precedent. This ground alone 
is, Im my opinion, fatal to the case set by 
the appellant. 

For the reasons stated above, Jam clearly 
of opinion that the appellant has failed ‘to 
establish any ground for removing his name 
from the list of the contributories and that 
his liability in- respect of 50 shares has 
been fully proved. He was rightly put on 
the list by the lowey Court and must remain 
there. I must, “accordingly, dismiss the 
appeal with costs. A : 

eo 


Appeal dismissed, 
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MADRAS HIGH COURT.’ 
Seconp Civi APPRAL No. 1005 or 1918. 
December 22, 1914. 
Present:—Mr. Justice Sadasi va Alyar and 
“Mr. Justice Spencer. 
CHITTURI SURAYYA AND ANOTHER —- 
PLAINTIFFS-——APPELLANTS 


versus 
BODDU RAMAY YA—Derenpaxrt— 
RESPONDENT. 


Contract Act (IX of 1572), ss. 14, 19, 64, 65-~Fraud 
at time of entering into a contract and subsequently, 
effect of —Material alteration in terms of contract, effect 
of —~Contiact, whether enforceable Void contract—Party 
deriving benefit, duty of. 

Section 19 of the Contract Act read with section 14 
deals only with fraud so far as it affects the free will 
ofthe parties at the time of entering into a contract; 
therefore, the explanation to section 19 must not be 
taken as meaning that any subsequent fraud will not 
affect jhe validity of the original contract. [p. 58, 
col, 2, 

A contract is vitiated by a material fraudulent 
alteration of its terms and is not enforceable at the 
instance of the party making the alteration. [[p. 59, 


. col, 1.) 


Any one who has received any benefit or advantage 
under a void contract is bound to make it good. 
Cp. 59, col. 2.} 


Govindasami v. Kuppusami, 12 M. 289; Cues: 
Fulbat Harichand, 3 Ind. Cas. 748; 83 B. 411; 11 Bom. 
L. R. 649; Chirstacharlu v. Karibasayya. 9 M. 399; Gour 
Chandra Das v. Prasanna Komar Chandra, 33 O. 812, 
3 0. L. J. 363; 10 C. W. N. 788, followed. 

Pattison v, Luckley, 44 L. J. Ex 180; 33 L. T. 
10 Ex. 330; 24 W. R. 224, distinguished from. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Masuli- 
patam, in Appeal Suit No. 43 of 1913, 
preferred against that of the Court of 
the principal District Munsif of Tanuku, 
in Original Suit No. 235 of 1911. ` 


360: 


Mr. T. Prakasam, for the Appellants. 
Mr. P. Narayanamurihi, for the Respond- 
ent, 


JUDGMENT. 
e Sapastva ÅIYAR, J.—After giving my best 
consideration to the matter, I am of opinion 
that the plaintiffs’ suif was .based on the 
contract which was reduced to writing and 
entered over defendant's signature in the 
plaintiffs’ cash book. The material alteration 
made in it by the plaintiffs vitiated the 
contract and made it, incapable of its being 
enforced at their instahce. The cause of 
the obligation which it was desired” (by 
plaintiffs) “te enfore®’ was the contract as 
set out by the plain‘iffs and not the fatt 
tl the contract beeame “ void” or was 
discovered to be void” (Section 65 of the 
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Contract Act). I was at first inclined to 
hold that as “on grounds of public policy”, 
no plaintiff “ should be allowed to take the 
chance of committing a fraud without run- 
ning the risk of loss on detection,” the 
plaintiffs in the present case conld not be 
allowed to recover any portion of the sum 
obtained from them by the defendant under 


‘that same contract by taking advantage of 


section 65 of the Contract Act after their 
fraud was detected. In other words the 
plaintiffs could not say: “You have discovered 
our forgery. All right. Treat the deed of 
contract as void and give us a decree for 
the money received from us by the defendant 
under that void contract.” That, I thought, 
would be allowing them to take advantage 
of their own wrong which rendered the 
contract void and on general principles of 
jurisprudence, I thought they ought not to 
be allowed to do so. That was probably 
the ground of the decision in Govindasami 
v. Kuppusami (1), where the learned Judges 
refused to accede to the argument advanced 
on the plaintiffs’ side that the altered 
document might be received in evidence to 
prove the defendant’s indebtedness for the 
sum mentioned in it and that a decree 
might be passed for recovering that debt. 
But having regard to illustration (c) to 
section 65 of the Contract Act, I do not 
feel myself strong enough to dissent from 
my learned brother’s decision on this point. 
In that illustration, though A wilfully 
absented herself from the theatre on the 
sth night and thus led to the result of the 
contract being made voidatthe instance of 
the other party, she was held entitled to 
yecover remuneration for the five previous 
nights in which she did perform {see also 
Gulabchand v. Fulbat Harichand (2)}. I do 
not intend to say that where if the contract 
had remained unaltered, the defendant would 
have been liable for a less sum than Rs. 400 
(as, for instance, if the price of the paddy 
had fallen during the 15 days), the defendant 
should even then pay back the whole of 
Rs. 400 under the provisions of section 65 
of the Contract Act and that he could not 
rely on the unaltered terms of the contract, 
and could not claim to pay only the 
difference in pre: Penalizing the defendant 


(1) 12 M. 289. 
(2) 8 Ind. Cas. 748; 11 .Bom. L. R. 649; 33 B, dite 
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in that manner and benefiting the plaintiffs 
for the forgery committed by the plaintiffs 
would * undoubtedly come within the prohibi- 
tion of the legal maxim that a man cannot 
take advantage of his own wrong. 

In the result, I agree in the award of 
Rs. 400 made by my learned brother in the 
plaintiff’s favour. 

SPENCER, J.—This suit purports to be a 
suit brought upon an account or khata 
(ledger). It is so stated at the beginning 
- of the plaint, and at the end the amount 
due to the plaintiffs as per khata is men- 
tioned; but the cause of action is stated as 
having arigen on the date when according 
to plaintiffs the defendant failed to supply 
grain which he had contracted to supply and 
on the date when he asked for an extension 
of time. < 

The facts which are not disputed are 
that the plaintiffs on 9th January 1910 
advanced Rs. 800 tothe defendant on an 
agreement. that defendant should supply 
300 bags of paddy at the rate of Rs. 3-11-0 
per bag, that defendant was unable to 
perform and did not perform that contract 
and that he refunded Rs. 400 on the 26th 
August 1910. < 


The parties differ on the questions (1) 
whether the contract was to deliver the 
paddy within 45 days or within 15 days of 
the receipt of the advance; (2) whether they 
‘afterwards.came to an agreement when the 
defendant failed in business, that defendant 
should compound with his creditors by a 
payment of annas 6 in the rupee and that 
the plaintiffs’ should receive accordingly 
Rs. 150 in full discharge of the balance of 
Rs .400 out of the sum advanced by 
them. 


Both the lower Courts have found that 
there was a material alteration in the 
figures in the ledger (Exhibit A) in which 
the terms of the contract were entered and 
that the motive of the plaintiffs in making 
the alteration was fraudulent as owing to 
the rise in the price of paddy between the 
24th January 1910, when according to the 
defendant the contract was to have been 
‘performed, and the 24th February 1910, when 
according to the plaintiffs it was to have 
been performed, the plaintiffs stood to gain 
more in damages by adopting the later 


date.: Holding that’ the Iteratton vitiated - 
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the contract, the District Munsif dismissed 
the plaintiffs’ suit, and in appeal the 
Subordinate Judge agreed with him. 

On these concurrent findings ‘of fact we 
must proceed on the assumption that the 
plaintiffs did make a material alteration in 
the date and we also agree in thinking that 
there was no waiver or novation of contract. 
It is argued that even if there was a mate- 
rial alteration it did not make the contract 
void, and secondly, that the whole suit 
should not have been dismissed seeing that 
the defendant admittedly offered to pay 
Rs. 150. 

The explanation to section 19 of the 
Contract Act declares that a fraud which 
did not cause the consent to a contract of 
the party on whom such fraud was prac- 
tised does not render a contract voidable. 

In this case the parties admittedly assent- 
ed to the contract on the 9th January 
1910 when the money was advanced, and it 
is the defendant’s case that the figure 15 
was altered to 45 after his signature had 
been taken in the ledger, so that it is plain 
that the alteration had nothing todo with 
either party’s giving their consent. 


It appears that section 19 read with 
section 14 deals with fraud so far as it 
affects the free will of the parties at the 
time of entering into a contract, and the 
explanation ta the section, therefore, must 
not be taken as meaning that any sub- 
sequent fraud will not affect the validity 
of the original contract. 


The principle which this Court followed in 
Christacharlu v. Karibasayya (8), where there 


“was a fraudulent alteration of the terms cf a 


mortgage bond between its execution and its 
registration, was that a plaintiff who attempts 
to support a claim by forgery should be 
penalised by not allowing him to recover on 
Court. The instru- 


never registered and, therefore, created no 
interest in the land. The instrument as 


“registered did uct represent the agreement 


between the parties. As one of the Judges, 


- observed, the parties having by contract in 


writing fixed the amount of debt and the 
periods for its payment, and® that contract 


having become by the fraudulent act of one 


(3, 9M. 390... -. 


Vcl. XXVIIFI 


CHITTURI SURAYYA V. BODDU RAMAYYA. 


-of the contracting parties incapable of being 
enforced, how ean the Court now declare what 
is the debt and when and how it isto be 
paid ? Similarly in Gour Chandra Das v. 
Prasanna Kumar Chandra (4) the learned 
Judges held that by an alteration in the 
terms of a conyvenant which had the effect of 
changing the legal identity or character of 
the instrument, not only the covenant but 
the whole deed would become void.. They 
held that a plamtiff who sued to recover 
money on a bond,in which the name of an 
additional executant had been fraudulently 
inserted after execution, was not entitled to 
succeed on.the basis of the original considera- 
tion, and they based their decision on two 
grounds, first, that no man on grounds of 
public policy should be allowed to take the 
chance’ of committing a fraud without 
-running the risk of loss on detection and 
secondly, that the identity of the instrument 
being destroyed, to hold oneof the parties 
liable would be to make for him a contract to 
which he never agreed. 

Soin the present case the lower Courts 
have found that the terms of the contract 
as evidenced by Exhibit A are not in one 
particular viz., the date of performance, the 
terms which: the parties originally agreed 
to and, therefore, they cannot be enforced; 
and as for the original agreement the 
plaintiffs have by their act destroyed evidence 
as to its terms and, therefore, they cannot now 
be allowed to enforce the contract or recover 
damages on the strengthefit. A similar 
view was taken of the effect of altering a date 
ina bond in Govindasamé v Kuppusami (1). 
The case of Pattison v. Luckley (5) cited for 
the appellants has really no bearing on this 
case. In it the act of a defendant who 
erased a material part of a contract was 
considered to afford no justification for the 
plaintiff, who had to make out what were 
the real terms of the contract, ignoring one 
of the conditions, which was that he must 
get the certificate of an architect before 
he. could be paid for any work done by 
him. 

. Itremainsto be congidered whether the 
plaintiffs’ suit should have been dismissed 
-altogether on the contract being found void. 
Sections 64 fnd 65 of the Contract Act 

(4) 33 C. 812; 3 C. L. J. 663; 10 C. W. N. 788. 

A A 10 Ex. 880; 44 L.J. Ex. 180; 33 L. T. 860; 24 W. 
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provide that when a voidable contract is 
rescinded or when a cantract becomes void, 
any party to it who has received any benefit 
or advantage thereunder is bound to restore 
or make it good. 

The defendant’s written statement contains 
the following admissions:— 

4, Being unable to perform the contract, 
the defendant failed in business and for the 
Rs. SOO received by the defendant from the 
plaintiffs he returned on 26th August 1910 
Rs. 400, and therefore Rs. 409, the balance of 
amount and the difference in price as it stood 
on the 24th January 1916, is due to the 
plaintiffs.” 

7. “Thus defendant is always ready to pay 
to the plaintiffs the sum of Rs. 150 due to 
them for the Rs. 400 due by the defendant 
to the plaintiffs according to the rate refer- 
red to in paragraph 6 (z.e. 6 aunas in the 
rupee)”. 

On this independent admission of hability 
for a debt of Rs. 400, the plaintiffs are prima 
facie entitled to recover that sum, seeing 
that the defendant has had the benefit 
of the money without rendering any return 
for it. 

The District Munsif found that the defend- 
ant had failed to prove the agreement set 
up by him that the plaintiffs should receive 
Rs. 150 in full discharge of the debt. The 
Subordinate Judge has not recorded a finding 
on this point, but I consider it unnecessary to 
remand the case in order to call for a finding 
as the said agreement, even if true, was 
obviously on the defendant's showing one 
without consideration. 


I would, therefore, reverse the lower 
Court’s decrees and give the plaintiffs a 
decree for Rs. 400 but without interest or 
costs. 


+ 


Decree reversed, 


30) INDIAN CASES. 


| d 
SEUMAL NIHALCHAND V, MULOMAL RAHUMAL, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

CiviteReviston APPLICATION No. 60 or 1912. 
September 21, 1941-4. 
Present:—Mr. Pratt. J. C., and 
Mr. Crouch, A. J. O. 

SEUMAL NIHALCHAN D—~Derenpant— 

APPLICANT 
versus 
MULOMAL RAHU MAL—Ptatntirr— 


OPPONENT. 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
17—Application to file reference, whether suit—‘Suit,’ 
meaning of—Order setting aside award, whether a decree 
—Appeal. 

A suit is a process for the recovery of a right or 
claim and can be prosecuted either in a regular 


Court of Law or partly before a private tribunal and ° 


partly in a Court of Law. [p. 61, col. 1.) 

An application to file in Court an agreement to 
refer to arbitration merely asks the Court for assis- 
tance to prosecute a claim before a p ivate tribunal 
and cannot be converted into a “suit” by the mere 
process of numbering and registering the application 


asa suit. [p. 6l, col. 2.] 
An order setting aside an award is not a decree 
within the meaning of the Code and is not appealable. 


[p. 61, col. 2.] 
Application for revision against the order of 
the District Judge, Hyderabad. 
Mr. Fatehchand Asudomal,for the Applicant. 
Mr. Rupchand Bilaram, for the Opponent. 


JUDGMENT. 

Croucu, A. J. C—In this case, plaintiff 
Mulo applied to the Court of the Sub-Judge, 
Hala, under section 17 of the second Schedule, 
Civil Procedure Code, to have filed an agree- 
ment of reference. The’Court ordered the 
argreement to be filed. The arbitrators sent 
in their award, but the Court at the instance 
of defendant set it aside, onthe ground that 
the arbitrators had acted unfairly 
to defendant in not giving him sufficient 
time to enable him to collect his witnesses 
and to travel to the place where his 
attendance was required und in not giving 
him notice of postponement of the hearing. 

Against this order plaintiff appealed and 
the preliminary objection was taken that 
no appeal lay. The learned District Judge, 
relying on the dictum of the Privy Council 
in Ghulam Khan v. Muhammad Hassan (1) 
held that appeal lay and dealing with the 
order of the lower Court on its merits, 
reversed itand pronounced judgment accord- 


ing to the award. , 
(1) 29 C. 167 at p. 184; 291. A? 5l; 4 Bom. L. R. 


J61; 12 M. L. J. 77; 6 C. W. N. 226; 25 P. R. 1902. 
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Against this order the defendant appeals» - 
and urges, firstly, that the lower Conrt 
erred in holding that an appeal lay. 

Now, admittedly, no appeal against an 
order setting aside an award passed on a 


reference filed under clause 17 has been 
granted in obvious terms by the Civil 
Procedure Code, 1908, and it is not con- 


tended that any appeal lies except under 
the provisions of the Code. Respondent’s 
case 18 that, inasmuch as the application 
under clause 17 must be in writing and is 
numbered and registered as a suit, and the 
order setting aside the award conclusively 
determines the rights of the parties with 
regard to the question whether or not the 
matters in controversy between them shall 
be decided by arbitrator, such order isa 
decree within the definition given in section 
2 (2) of the Code. Support to this con- 
tention is given by a dictum of Lord 
Macnaghten in Ghulam Khan v. Muhammad 
Hassan (1): “It woull seem that the order 
made is a decree within the meaning of 
that expression as defined in the Civil 
Procedure Code.” 

It is important to bear in mind that 
this dictum of Lord Macnaghten was purely 
an obtter dictum; it has not the anthority 
of a decision of the Privy Council and 
though entitled to great respect as being 
the expression of an eminent Judge, is 
not a declaration of law by which this 
Court is bound. 


The Civil Procedure Code of 1908 was 
drafted several years after the decision in 
Ghulam Khan v. Muhammad Hassan (1) and it 
may be presumed that the dictum was 
present to the minds of those drafting it. 
There was, undoubtedly, an attempt made 
to place beyond the region of possible 
controversy the question whether an appeal 
lay against the several kinds of orders 
which can be passed in civil proceedings; 
and, if ‘it was intended that there should 
be an appeal from an order such as we 
are now dealing with, we should expect 
that it would be granted in clear and 
unmistakeable terms The alleged founda-: 
tion of this right of appeal, on careful 
examination, turns gut to „be extremely 
frail. 

In the first place, a party who makes an 
application under clause 17 does not : file 


. 
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a suit. A suit is a process for the 
recovery of aright or claim and can be 
prosecuted either in a regular Court of 
Law or partly before a private tribunal and 
partly in a Court of Law. Whena party 
applies under clause 17 thatan agreement 
of reference be filed in Court, and that 
an order of reference to the named 
arbitrator be made, he thereby asks the 
Court to grant him the assistance of legal 
process in the prosecution of his suit 
before a private tribunal. It is before 
the private tribunal that he seeks a decision 
on his substantive rights and claims. 

When the arbitrators have caused their 
award to be filed in Court and the Court 


under clause 16, pronounces judgment 
according to the award and the decree 
follows on the judgment so pronounced, 


the decree embodies not only the Court’s 
commands that the adjectival or processual 
law shall be enforced on behalf of the 
successful party, but also a final and 
conclusive determination of the substantive 
rights of the parties with regard to the 
matters in controversy between them. 
But, where the award is set aside, the 
Court does no morethan finally decide 
the question whether or not the adjectival 
law shall be put into operation in order 
to give effect to the award, the substan- 
tive rights of the parties with regard to 
the mutters in controversy are left un- 
determined. The claimant is left to pro- 
secute his suit either in a Court of Law, 
or, if it be still open to him, by means 
of fresh arbitration proceedings. 

“Decree” is defined by section 2 (2) 
of the Civil Procedure Code as “the 
formal expression of an adjudication which, 
so, far as regards the Court expressing it, 
conclusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit.” There 
can be little doubt that the rights there 
referred to are substantive rights as 
distinguished from rights of a merely 
processual character: (see Woodroffe and 
‘Ameer Ali, pages 38 to® 40). The Code of 
Civil Procedure contains no definition of 
“suit.” but there is esufficient indication 
that it means the process of recovering of 


enforcing a substantive right or claim by , 


the procedure laid down in the 
>r ` a “ z v ¢ 


Code; and 
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an application to the Court which merely 
asks for assistance to prosecute a claim 
before a private tribunal cannot be corfverted 
into a “suit” by the mere process of number- 
ing and registering the application as a suit. 
Nor can an order setting aside an award be 
said to be “the formal expression of an ad- 
judication conclusively determining the rights 
of the parties with regard to the matters in 
controversy in the suit” unless the actual 
facts be deliberately ignored, for there is 
no formal adjudication and the rights of 
the parties, that is, their substantive rights, 
are not determined at all. I consider, 
therefore, that it is impossible to hold that an 
appeal lies against an order rejecting an award 
asa decree” within the meaning of section 
2 (2), Civil Procedure Code, unless we impute 
to the Legislature a vagueness of definition 
and an obscurity of expression which are 
wholly foreign to the Code. Where an 
appeal is given, itis given in an appropriate 
place and in prefectly clear language; it is 
wholly improbable that the Legislature 
deliberately left the public to discover that 
the right of appeal against a particular 
order was concealed in several distinct 
portions of the Code, and so successfully 
concealed that even after discovery its 
existence could reasonably be disputed. 

I would reverse the decree of the lower 
Court and affirm the order of the original 
Court. Costs of both Appellate Courts to 
be borne by the respondent in this appeal. 


Pratr, J.C.—I concur. In the case of 
Alim v. Moledino (2) I pointed out 
that while the dic um of Lord Macnaghten 
in Ghulam Khan v. Muhammad Hassan (1) 
appeared to treat an order under section 
921 as adecree and, therefore, appealable, no 
such provision has been made in the present 
Code. Mr. Rupchand’s contention is that 
no such provision is necessary, for the order 
is appealable as a decree. The obvious 
answer to this is that the definition ofa decree 
has been altered since the case of Ghulam 
Khan v. Muhammad Hassan (1) and that under 
the definition in the present Code such an order 
would not be a decree, for as said in 
Udharam v. Secretary of State (3) an essential 
part of the definition is that the decision or 


(2) 19 Ind. Cas. $48; 6 S. L. R. 168. 
(3) 19 Ind. Cas. 922; 6 S. L. R. 287. 
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adjudication must have received formal 
expression «s a decree—such formal expres- 
sion is lacking to the order under consideration. 
Tt is,therefore, nota decree as defined by 
section 2 (2) of the Code of 1908 and is 
not appealable. 


Application accepted. 


MADRAS- HIGH COURT. 
APPEALS AGAINST Ogpers Nes, 41 AND 42 
or 1914. 
December 8, 1914 
Present: —Mr. Justice Oldfield and 
rs Mr. Justice Tyabji. 

. In A. A. O. No. 41 or 1914 
KAMISETTI PEDDA VENKATA- 
SUBBIAH AND anotuyer—Derenpants— 

. APPELLANTS 
In A. A. O. No. 42 or 1914. 
KAMISETTI CHINNA VENKATA- 
SUBBIAH — Derenpant—-AvPELLANT 


VETSUS 
TANGATOOR SUBBIAH—P taintire 
— RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXI, rr. 57, 
64—Attachment, determination of- Dismissal of execu- 
tion application, whether determines attachment— Move- 
able property, attachment of- Sale, whether production 
of property necessary - Dismissal of application for non- 
payment of batta—Attachment, whether raised 

An attachment by a prohibitory order previously 
existing can be determined ouly by proper steps takei 
under the Code. [p. 63, col. 2.] 

Under Order XXI, rule 57, a previously existing 
attachment ceases to exist on the dismissal of an 
application for oxecution only when the circum- 
stances required by the rule nre established. [p. 63, 
col. 1. ` 

ia aa of the rale is to prevent the continuance 
ofan attachment for an indefinite period on the 
practice of “striking off” au application for execn- 
tion previously in vogue for statistical purposes and 
the operation of the rule must, therefore, be confined 
within the smallest possible limits. [p. 68,cols.1& 2.] 
: To order the sale of moveable property, it is not 
necessary under Order XXI, rule 64, that the Court 
should have the property before it. Where a non- 
payment of batta results m the dismissal of the appli- 
cation for sale there is no legal order of dismissal and 
the attachment previously existing is nob determined 
but continues effective. [p. 68, col. 1.] 

Nomuwna Bibi v. Roshan Meah, 9 Phd. Cas. 558; 15 C. 
W. N. 428: 380. 482; 13 C. L. J. 62 ; Kashi Nath Roy 
Ghomdhry v. Surbanand Shaha, 12 6. 817, fohlewed, 
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Appeals against the order of the District’ 
Court óf Cuddapah, in Appeal Suit No. 116° 
of 1912, preferred against that of the 
Court of the District Munsif of Proddatoor, 
in Execution Petition ho. 29 of 1912 in 
Original Suit No. 210 of 1908. 

Messrs. T. R. Ramachandra Acyar and T. R. 
Krishnaswamy Iyer, for Messrs. K. Srinivasa 
Iyengar and C. Krishnamachariar, for the Ap- 
pellants. 
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OLDFIELD, J.—'hese appeals arise out of 
the attachment of certain jewels in execution 
of a decree against appellant in Appeal 
against Order No. 41 of 1914. Appellant in 
Appeal against Order No, 42 of 1914 is his 
brother, Chinna Venkatasubbiah, co-owner 
of the jewels. They were in the latter’s 
possession ; but it is not disputed that the for- 
mer’s share in them was under attachment by 
the issue of a prohibitory notice under section 
268 of the Code then in force, when Execution 
Petition No. 1428 of 1908 was presented. 
Plaintiff-respondent, in that petition, asked 
for an order to Chinna Venkatasubbiah to 
produce them and for proclamation and sale. 
Chinna Venkatasubbiah objected to doing 
so, but his objection was disallowed. As, 
however, he had also claimed them all as 
his own, nothing further was done on the 
petition, and though it should have been 
adjourned in order that the prayers for 
proclamation and sale might be complied 
with, it was left without further disposal. 
On 25th October 1910, plaintiff presented 
Execution Petition No. 1049 of 1910 for 
proclamation and sale, It contained no 
prayer for production of the jewels. But 
the District Munsif, on whose motion it is 
not clear, ordered issue of a notice to Chinwa 
Venkatasubbiah to produce them. Batta 
not having been paid for this notice, the 
petition was dismissed on 21st December 
1910. The present petition, Execution 
Petition No. 19 of 1912, is for gale of the 
property alleged to ke already under attach- 
ment, 


The general question is whether the lower 
Appellate Ceurt was gight in holding that 
the attachment, which admfitcdly at one 
Sime existed, was still in force ard had not 
been terminated by the dismissal cf HExeen- 
bien Petition No. 1949 gf 1910. I» particulary 


had . 
+ 


+ 
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appellants, the debtor and Chinna Venkata- 
‘subbiah, argue that (1) the formal dismissal 
in the order on that petition necessarily 
terminated any attachment, because 16 must 
be taken to have been passed under Order 
XXI, rule 57, though that provision is not 
referred to in it, and whether or no the 
circumstances would have authorised its 
application, (2) the circumstances in fact 
authorised its application, the Court having 
been unable to proceed owing to the decree- 
holder’s default. 

The first of these contentions has been 
supported by very little argument or autho- 
rity. And in fact argument for it must be 
difficult, since such argument involves 
disregard of the specification in the rule of 
the circumstances in which it applies, and 
an attempt to read it as though the refer- 
ences to the decree-holder’s default and to 
“snch” (instead of any”) application had 
not been made. It has been urged that no 
dismissal of an execution application in 
consequence of the Courts inability to 
proceed with it can be conceived except after 
and in consequence 
default and that, therefore, all such dismissals 
must take place under thu rule and involve 
the raising of the attachment. But that is 
unsustainable. Other. conceivable cases, in 
which the Court is disabled from proceeding 
being, apart from these (such as this is 
alleged to be), of inability arising from the 
Court’s mistake as to its powers, those in 
which (1) the wrong method of execution 
has been asked for, sale of a debt, for 
instance, instead of appointment of a 
Receiver, or (2) the method of cxecution 
originally proposed has become impracticable, 
as for instance, when perishable attached 
property has had to be sold and the remedy 
is against the proceeds. And when other cases 
of the Court’s disability can be conceived 
unconnected with the decree-holder’s default, 
it cannot be assumed that rule 57 applies to 
every case of dismissal. The mischief 
against which it was directed on its intro- 
, duction in 1908, is well known and. is 
referred to expressly in Naomuna Bibi v. 
Roshan Meah (1) as the practice of “striking 
off” applicatiofs for st&tistical purposes, and 
when its language is carefully directed 
against that mischief, there is no reason for 
~ (1) 9 Ind. Cas, 658; 88 @. 482; 15 @, W, N. 428; 18 
6, 8.1, 63 


® 
. 


of the decree-holder’s 


extending its operation to all cas es, ircledin 
those in -which that mischief has not 
occurred. Naturally there have so far 
been few decisions regarding it; and appel- 
lants rely only on the case just mentioned. 
In it no doubt one of the learned Judges 
observed that it was not open to the Courts 
to consider what the Judge or the parties 
intended by the word “dismissed” and 
both Judges attached the full consequence 
to its use, in spite of the fact that it 


“Was accompanied by an explicit maintenance 


of the attachment. But there the case 
was one covered and held to be covered 
by the order, affording in fact a clear 
example of the evil, it was made to pre- 
vent; and, therefore, that decision gives 
no support to “the debtor’s present con- 
tention, the occurrence of a default being 
disputed. The orderis in itself easily intelligi- 
ble and it must be read as providing for 
the dismissal of execution applications in 
certain circumstances and for the consequent 
raising of the connected attachments. That 
consequence can follow only when the 
dismissal has taken place legitimately under 
the order. That is when the cirenm- 
stances required by it are established. 


It was, therefore, proper and necessary 
that the lower Appellate Court should 
inquire whether the conditions, in which 
the consequences attached to a dismissal 
under rule 57 could follow, were fulfilled. 
That is whether the District Munsif 
could not proceed to order proclamation 
and sale owing to- the decree-holder’s 
default. It is not clear whether his orders 
of 30th November 1910, directing notice to 
Chinna Venkatasubbiah for production of the 
jewels were passed on the plaintiff's 
motion or hisown. But it cannot matter 
which was the case, because in either event 
plaintiffs failure to pay batta for it could 
constitute a default of the kind in question 
only if the issue of notice was indis- 
pensable to the further progress of the 
petition. It is not suggested that plaintiff, 
even if he originally applied for the 
notice, ever refused to go withont the 
jewels being produced or that he was in 
fact given an opportunity to do so. It 
is no doubt the case that a sale of jewels 
which were not available for inspection 


‘by “bidder and had net, been described in 


ae 
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the proclamation after verification by the Appeal against Order No. 41 of 1914, 
Court, would have been disadvantageous must, therefore, be dismissed with costs. 
to thee deotor and plaintiff, if not abso- Appeal against Order No. 42 of 1914 is 
lutely futile. But the former could have dismissed with the further observation 


obtained possession of the jewels and 
produced them in virtue of his co-owner- 
ship; and if plaintiff chose to risk a sale 
in such circumsfances, it was ngt for the 
Court to refised: it. It was anges” disabled 
by consideratigns of the nature referred to 
from holding it. What, however, is really 
relied on is its alleged duty not to sell 
property not actually before it; and, as 
admittedly . Order XXI contains nothing 
regarding that duty and no . provision 
enabling it to obtain production. of property, 
like this, in the possession of a co-owner, 
it is argued that the Court was- entitled 
to refuse to sell without production of 
the property in the exercise of its dis- 
cretion and could have obtained its pro- 
duction on plaintiff’s paying batta, either 
by the exercise of its inherent powers or 
by issue of process under Order XXI, rule 
66 (4) or section 30. The short answer 
is that, though Order XXI, rule 64, prescribes 
that a Court “may”? order sale, if is 
obligatory on it to do so when a 
application for such order and a valid 
attachment have been made: Kashi Nath 
Roy Chowdhry v. Surbanand Shaha(2), and that 
the Code makes production or seizure of 
the property essential to a valid attach- 


ment, only when it is in the debtor’s 
possession (rule: 43) or is a negotiable 
instrument (rule 51), not when, as here, 


it is in the possession of a co-owner. The 
argument based on the Court's right to 
postpone the sale in its discretion failing, 
it is unnecessary to inquire whether the 
provisions referred to or its inherent powers 
would have enabled it to carry ont the 
object of such postponement by. issuing 
process. The conclusion must “be that 
reached by the lower Appellate Court, 
that the District Munsif’s duty was to 
proceed with proclamation and sale, although 
the jewels were not before him, and that 
plaintiff’s failure to pay batta was not a 
default, which disabled him from doing 
so. The application of rule 57 was, therefore, 
not legitimate, and the existing attachment 
on the jewels was not maised by the 
order of dismissal. 


< 
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that, there being no question of a sale of 
Chinna Venkatacubbiah’s praperty, he could 
in any case have had nö right to intervene. 


There will be no order as to costs as 
respondent is not represented. 
TYABJI, J—I have read the iudgment 


prepared by my learned brother and 1 
agree, 


~ Appeals dismissed. 


MADRAS HIGH COURT. 
Lerrers Parent Arpeat No. 15 or 1913. 
November 24, 1914. 
Present:—Mr. Justice*Oldfield and 
Mr. Justice Tyabji. 
SRINIVASA RANGA ROW PANTULD 
py THE OFFICIAL ASSIGNEE, 
HIGH COURT—-PETITIONER—APPELLANT 
VETSUS 
Rajakumara VENKATA PERUMAL 
RAJU BAHADUR VARU, MINOR 
RAJA or KARVETINAGAR, BY GUARDIAN, 


W. A. VARADACHARILIAR——RESPONDENT. 

Letters Patent (Mad), s. 15—Civil Procedure 
Code (Act V of 1908), O. XLI, rr. 17, 8, 19-—Rules of 
Practice—High Court Appellate Side Rules 48 (a), 
15<—Case posted before single Judge in udmassion 
Court for orders Non-appearance—-Dismissal of appeal 
by Judue Application to restore dismissed appeal to 
file—Dismissal of application Appeal against order— 
Practice Procedure—Limitation Act (IX of 1908), 
s. 14. 

A single Judge sitting in the admission Court can, 
under rule 75 of the Rules of Praetice of the High 
Court, Appellate Side, only post an appeal to a Bench 
for disposal and cannot himself dismiss it, [p. 65, 
col. 1.] 

Where, therefore, he so dismisses an appeal, for non- 
appearance of the appellant, and an application to 
restore the dismissed appeal to file is also dismissed, 
the proper course is to appeal against the order 
dismissing the appeal, and not against the order 
refusing to restore the dismissed appeal to file, 
|p. 65, col. 1 & 2.] 7°, ° 

An appeal filed against the order ‘dismissing the 
application for restoration cannot be treated as an 
appeal against the order dismissfig the appeal if 
ie is beyond time, nor can any question as to deduction 
of time, under section 4 of the Limitation Act, arise 
when no aie against that ongen is before the Court. 
Lp. 65, col, 2 


- y = = # 


Vol, XX VILE] 
SRINIVASA RANGA ROW 


Per Tyabji, J.—(dissenting)—Both orders can, for the 


purpose of this appeal, be treated as-one, and an - 


Appellate Court can itself pass the order which the 
a of first instance should have passed. [p. 66, 
co 

The words jailing ‘to satisfy - the Conrt that 
there was just and reasonable cause” include also a 
case where there is no appearance of the party 
himself. [p. 67, col. 1.] 

Appeal, under clause 15 of the Letters 
Patent, against the judgment: of the Hon’ble 
"Mr, Justice Sankaran Nair, in Civil Mis- 
cellaneous Petition No. 2128 of 1912 to 
direct the re-admission to the file of the 
High Court Appeal against Order No. 107 of 
1912, preferred against that of the Dis- 
trict Court of North Arcot, dated the 4th 
of December 1911, in Civil Miscellaneous 
Petition No. 148 of 1911 in Execution 
Petition No. 182 of 1905. 


Mr, T. Narasimmha Iyengar, for the 
Appellant. 
Mr. L. A. Govindaraghava Iyer, for the 


Respondent. 1%, 
JUDGMENT. 


OLDFHIELU, J.—I have had the advantage 
of reading the judgment which my learned 
brother is about to deliver and I agree 
with him that the learned Judge’s dismissal 
of the appeal cannot be supported on its 
merits and that the order he. should have 
passed under rule 75 of the Appellate side 
rules was to direct the posting of the 
appeal before a Bench of two Judges for 
disposal or orders under Order XUI,,srule 
.18, of the Code of Civil Procedure. “ + 

But while the learned Judge took the 
mistaken course of- himself dismissing “the 
appeal, the appellant did not at once appeal 
against that dismissal and obtain the decision 
of a Bench under the Letters Patent, but 
chose instead to apply under Order XLI, 
rule 19. Then the learned Judge could 
consider only whether it was proved that 
the appellant was preyented by suficient 
cause from making the necessary deposit, 
and, as he did not: find sufficient cause 
established, he could only dismiss the 
application. , “We also dealing with an appeal 
against his order are, ii my opinion, con- 
fined to the grounds of decision open’ to 
him, and hav® no jufisdiction to consider 
others. On those grounds the Letters Patent 
appeal is unsustainable. 

We ought not; in my opinion, in this 
case to tregt aD appeal from one order 
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passed on one date, as we are asked to do, 
as from another order passed on an earlier 
date, on the ground either that the ap- 
pellant’s mistake is merely formal -or is 
pardonable. For it is not a matter of 
form to consider a ground of appeal which 
is inadwWjssible in théappeal actually 
preferred“ ót- to deprive ‘el is respondent of 
the valuable advantage he has obtained 
in consequence of the appellant’s failure 
to appeal against the earlier order in time. 
The question whether the appellant’s mis- 
take is pardonable can be considered with 
reference: to section 14 or any other pro- 
vision of the Limitation Act, when an 
appeal against the earlier order is filed. It 


would be premature to deal with it at 
present. | ' 
In my opinion this appeal should be 


dismissed with costs. 


TYABJI, J.- On the Sth of August 1912 
Civil Miscellaneous Appeal No. 1079 of 
1912, out of which the present Letters 
Patent appeal arises, was posted under rule 
75 of the High Court (appellate jurisdic- 
tion) for the orders of the admission Court 
presided over by Sankaran Nair, J. On 
the case being called on no one appeared. 
The learned Judge then passed the order 
that the civil miscellaneous appeal be 
dismissed. 


Subsequently on 6th September 1912 a 
petition (Civil Miscellaneous Petition No. 
2118 of 1912) was filed, praying that the 
civil miscellaneous appeal so dismissed 
for non-appearance should be re-admitted on 
the file and disposed of in the usual 
course under Order XLI, rule 19.” This 
petition came on for hearing before the same 
learned Judge on 6th December 1912, who 
dismissed ,it saying that no reason was 
alleged fof re-admission of the civil mis- 
cellaneous appeal. It is argued before us that 
under rule 75 the learned Judge had no power 
to pass the order dismissing the civil 
miscellaneous appeal but he could only 
have directed (in the words of the rule) that 
the appeal be posted before a Bench of 
two Judges for disposal or orders under 
Order XLI, rule 18, and that we ought in 
this Letters Patent appeal to vary the order 
passed bythe learned Judge so as to make 
it conform with the rule. 


The respondent objects*that the petition, - 


“a. 


fares 
Ove 
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Civil Miscellaneous Petition No. 2118 of 1912, 
was misconceived, purporting as it did to be 
under Order XLI, rule 19, ‘of the Civil 
Procedure Code. That rule, it is argued, is 
applicable only to the three cases mentioned 
in it, and that it has consequently no applica- 
tion to the dismissal of Civil Mi8cellaneous 
Appeal No. 1079 of 1912 on Sth August 
1912. lt is argued that the only course 
open to the appellant was to have filed a 
letters patent appeal immediately from the 
order of August 1912 and not to have 
made any intermediate application for the 
re-admission of the appeal. Thè result of 
the misconceived petition for re-admission is 
stated to be that the short period of 
limitation allowed by rule 48 of the High 
Court (appellate side) is in this manner 
violated, and that the letters patent appeal 
is thus sought to be filed on 2nd January 
19-3 from an order that should have been 
appealed against within 30 days of &th 
August 1912. 

This objection may be considered under 
two heads. In the fist place it is urged 
that the present appeal purports to be from 
the crder rejecting the petition to re-admit 
-the appeal, that it should have been from 
the first order dismissing the appeal for 
want of appearance. This is a matter at 
best merely of form. lt has not prejudiced 
the respondent, certainly not prevented 
the whole of his case being presented in 
exactl;; the same manner as if the appeal 
had been from the earlier order. The 
argument adduced to us on behalf of the 
respor.dent included all the arguments he 
had io urge in support of the first order. 
Besides Lconfess I am by no means clear 
that thers was any error in assuming that 
the appeal should be from the last order 
made by the learned Judge who was 
seized of the matter, especially as the final 
order was a restoration of the earlier; and 
jn each case the learned Judge did not 
purport to pass an interlocutory order but 
dismissed the appeal, being evidently under 
the impression that he was proceeding 
. under Order XLI, rule 17. The learned 
Judge having wrongly assumed the proceed- 
ings to be under Order XDI, rule 17, it 
was his error, it seems to me, that attracted 
Order XLJ, rule 19, and allowed of an 
application for restoration... . 


The form of the learned Judges order 
made an application under Order XLI, rule 
19, open to the appellant. Taking advan- 
tage of this opportunity the appellant 
applied for restoration,and as the learned 
Vakil informs us he also drew the attention 
of the admission Court to the incorrectness 
of the order, even accepting the correctness 
of the facts found hy it. Therefore, the 
proper course for the learned Judge sitting 
in the admission Court was,itseems to me, 
to have rectified the error in the. record, 
though he might not have been willing to hear 
the application or to change his opinion on 
the merits of the application for extension 
of time. On this ground it seems to me 
that a Court hearing an appeal from the 
latter order of the learned Judge might do 
that which the learned Judge himself might 
have done, and alter his first order to the 
extent of bringing if into conformity with 
rule 75; in appeal we might deal with the 
correctness of the order of December 1912 
as itstands, and are not restricted to a 
consideration of the question whether any 
order at all should have been made with- 
out giving to the appellant an opportunity 
to be heard. We may consider the question 
whether, assuming that the learned Judge 
was right in refusing to hear the appel- 
lant’s reasons for extension of time, he 
was right in passing the order without 
hearing the appellant. The order passed on 
Gth December 1912 must, it seems to me, 
be taken to have incorporated into itself 
the earlier order of August 1912: and in 
appeal we ought to consider the correctness 
of the whole order—subject to a question of 
limitation with which 1 shall deal immedi- 
ately. If this had been a Letters Patent 
Appeal from the order dismissing the appeal 
in the first instance without any application 
for restoration, it might have been reasonably, 
though I do not say successfully, urged 
{hat there was an easier remedy available 
to the appellant which he onght to have 
first exhausted. Eyen if for the purposes 
of this part of the argument it is assumed 
that the application was miconceived, under 
rule 48 (1) of the High Cou®™ Rules (appel- 


* late side), it seems to me that the pendency 


of the petition for restoration would be good 
cause for granting further time. I, am 
certainly not prepared to says that -the 


kad 
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petition for restoration in the present case 
would not fall within the principle laid 
down in section 14 of the Limitation Act. 


There remain two other arguments by 
which the tespondent seeks to support the 
_ order dismissing the appeal. These are 
based on the interpretation of rule 75. 
It is argued that the learned Judge had 
power to dismiss the appeal on &th August 
1912, first, because rule 75 applies only on 
the appellant or his Pleader “failing” to 
satisfy the Court that there was just and 
reasonable excuse, and thatthere caunot be 
“failure” when there is no appearance at all. 
Itis enough to state this argument. It 
is not necessary to refuse it. The second 
argument is that the rule says that the 
Court “may” direct that appeals be posted 
before a Bench and that this cannot be 
construed as having the effect of “ shall 
direct”; so far the argument may be accept- 
ed. But thé~result of this interpretation 
is alleged to be that the Court had the 
power also to dismiss the appeal. This result 
does not follow. The rule expressly lays 
down the more limited power of the Court 
to have the appeal posted for disposal or 
orders, and this must imply that the Court 
has not any wider powers which are not 
expressed viz., the power of itself dismissing 
the appeal. 


Shortly stated, it seems to me that the 
learned Judge had no power to dismiss the 
appeal, and that the form of the order 
entitled the appellant to apply to the learned 
Judge by petition for restoring the appeal; 
but even if he was not entitled, he has not 
lost his remedy by Letters Patent appeal; 
and that for the purposes of this appeal it 
is reasonable to construe the order of 6th 
December 1912 as incorporating the earlier 
order, so that when the correctness of the 
latter order is considered the earlier order 
-may also be referred to as part of. the 
latter, and be varied if necessary. 


In my opinion, therefore, the only order 
that can be made «n this Letters Patent 
appeal is the order that the learned Judge 
should have made om the 8th August 1912 
and 6th December 1912, č. e., that, the 
appeal be posted before a Bench of two 
Judges for disposal or orders under Order 
XLI, rule 18. 
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By tus Count.—In the result the Letters 


Patent appeal is dismissed with costg. 


dippeal dismissed. 
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SIND JUDICIAL COMMISSIONER’ S 
COURT. 
SECOND Civin Appear NO. 11 or 1912, 
September 21, 1914. 
Present:—My. Pratt, J. C., and 
Mr. Crouch, A. J. C. 
Misammat CHANDULBAL WIFE OF 
DHALUMAU—Praistive-—APepELLANt 
VETSUS 
BASARMAL TOPANMAL AND OTHERS—- 
Derenoants—RssvonDrENts. 

Mortgaye—Purchasers under different — mortyage 
decrees—Right to possession—Priority—Sutt by first 
mortyager-—Right of puisne mortgagee to redeem. 

Where mortgages aro without possession, tho right 
to possession of purchasers under different mortgage 
decrees depends upon priority of purchase and not 
priority of mortgage, 5 68, col. L] 

Nanak Chand v. Teluckdye Kocr, 
R. 358; 5 Ind. Jur. 81, referred to. 

A puisne mortga 200 is entitled to redeem the prior 
mortgage whether or not he is made a party to ua 
suit by ‘the firss mortgagee. |p. 68, col. 2.] 

There can be no merger unless the holder of the 
incumbrance becomes absolutely cutitled. The 
purchaser at a first mortgageo’s-sale can always use 
the first mortgage as a shield against the puisne 
mortgageo. [p. 68, col, 2.] 


Second appeal against the decision of the 
Assistant Judge, Hyderabad. 

Mr. Isardas Oodharam, for the Appellant. 

Mr. Kimatrat Bhojraj, for Respondent No. 1. 

Mr. Tejwmal Hassomal, for Respondents 
Nos. 3 to 5. 

JUDGMENT.~—T wo fields, a house and 
Survey No. +393 were mortgaged without 
possession in 1898 to plaintiffs husband, 
Dhalumal. In 1904 an award decree was 
obtained by one lLalchand against the 
mortgagor, which created a second mortgage 
on one field and Survey No. 398. In 1905 
another award decree was obtained by one 
Ramchand against the mortgagor, which 
constituted a third mortgage on the whole 
of the property. 

Plaintiff obtained a decree for sale on the 
Ist mortgage in Suit No. 45 of 1905. To 
this decree the two puisne mortgagees were 
not parties. The decree was, therefore, im- 
perfect as- the puisye - mortgagee - had the 


50. 265; 4 C. L, 


—_ 


‘defendant No. 3 and 
‘amend her plaint. 
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right to reopen the proceedings and redeem 
the plaintiff. 

‘Plaintiff on the 22nd March 1906 took a 
conveyance by two sale-deeds of the whole 
of the mortgaged property from the mort- 
gagor. 

Subsequently the second mortgagee exe- 
cuted his mortgage decree by the sale of 
Survey No. 393 which was purchased at a 
Court sale by Basarmal, the first defendant, 
on the 8th February 1910. | 

Plaintiff claimed to have obtained posses- 
sion of all the property under the sale-deeds 
passed by the mortgagor in 1906 and brought 
this suit for a declaration of her superior 
title and for an injunction restraining the 
puisne mortgagees and Basarmal from in- 
terfering with her possession. 

This relief was granted in respect of all 


‘the property except Survey No. 398, for the 


lower Courts have found this survey number 
was in the possession of Basarmal. 

Plaintiff appeals as regards Survey No. 393. 
The other parties have not appealed and 
so the question with which we are concerned 
in this appeal is the contest between plaintiff 
and defendant No. las to Survey No 398. 

Now plaintiff accepted the finding that 
Survey No. 893 was in the possession of 
she was allowed to 
One of the prayers in 
the amended plaint was thatshe should be 
decreed possession until redemption. It seems 


‘to me that the lower Courts were wrong iu 


+ 


refusing this relief, 

It is well settled that where the mort- 
gages are without possession, the right to 
possession of purchasers under different 
mortgage decrees depends upon priority of 
purchase and not priority of mortgage, 
Nanak Chand v. Teluckdye Koer (L). Prima 
facie the same rule would apply to plaintiff’s 
private purchase in 1906 and give it priority 
over defendant’s purchase in 1910. But 
plaintiff's purchase is affected by the rule of 
lis pendens, for it was made before the 
conclusion of the execution proceedings in the 
2nd mortgagee’s suit and this is, no doubt, 
the reason why plaintiff did not pray merely 
for possession. 

The ‘defendant’s purchase was not affected 
by thesale tothe plaintiff, butitis admittedly 
subject to the plaintiff’s prior ‘mortgage: 


(1) 5 C..265; 4 Q, L- R; 358; 5 Ind. Jur. 81. 
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The rights of the parties are, therefore, 
clear. Plaintiff has a valid decree on a prior 
incumbrance subject only to this imperfection 
that she is liable to be redeemed by the Ist 
defendant. The first defendant’s-right is to 
redeem the plaintiff's mortgage. This is 
the only right he cauld have had if he had 
been a party to the plaintiff’s suit on the Ist 
mortgagé.. The fact that he was not a party 
can neither add to nor subtract from his 
rights. 

Why then should not these respective 
rights be settled in the present suit? The 
lower Appellate Court thought that the suit 
was not to enforce the mortgage, but the 
prayer for possession until redemption 
was Virtually a prayer for foreclosure. 
In this Court it is faintly suggested 
that the first mortgage was merged 
in the purchase of the property in 1906. 
But there is no merger unless the holder 
of the incumbrance becomes absolutely 
entitled. Here part atleast of the equity: 
of redemption was ontstanding in the 2nd 
mortgagee’s auction-purchaser, defendant 
No. 1.. The purchaser at a first mortgagee’s 
sale can always use the Ist mortgage as 
a shield agaiust a puisne mortgagee. 

As poinetd out by the Allahabad High 
Court in a similar suit, Ram Prasad v, 
Bhikari Das (2), the decree to which plaintiff 
is entitled will be a foreclosure decree. 

The lower Court will have to ascertain 
the amount of the Ist mortgage that is 


chargeable by rateable contribution to 
Survey No. 393 and declare whatis due to 
plaintiff in respect of that amount. It 


should then decree that defendant should pay 
that amount within atime limited by the 
Court or in default deliver possession of 
Survey No. 393 to the plaintiff. 

We reverse the decree of the lower 
Appellate Court and remand the suit under 


Order XLI, rule 23, to that Court for dis- 


posal in accordance with the judgment, 
Costs to abide the result. 


Decree reversed; Case remanded, 
(2) 26 A. 464; A. W. N. (1904) 108. 
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MADRAS HIGH COURT. 
SECOND Civit APPRAIL No. 1080 or 1912. 
December 19, 1914. 
Present:—-Mr. Justice Spencer, Mr. Justice 

Tyabji and Mr. Justice Sadasiva Aiyar. 
P. K. KALLIANTI AMMA AND OTHERS— 
PLAINTIFFS—-A PPELLANTS 
VEVSUS 


M. T. NARAYANAN NAMBIAR AND OTHERS 


—— DEFENDANTS - RESPONDENTS. 

Evidence Act (I of 1872), s. 91—Secondary evidence 
when can be given—~Original document tendered found 
to be a forgery—- Written admissions, how far secondary 
evidence— Limitation Act (IX of 1908), s. 19. 

Per Sadasiva Aiyar, J.— Where the plaintiff brought 
a suit for redemption of a particular mortgage in 
renewal of a prior mortgage and the lower Courts 
found that the mortgage sued on was a forgery: 

Held, that the plaintiff, failing to establish the 
mortgage on which the suit was based, should not be 
allowed to fall back upon the earlier mortgage which 
might be established by admissions made by defend- 
ants during the proceedings without the plaint being 
amended and that no evidence primary or secondary of 
the earlier mortgage could be given for obtaining re- 
lief. [p. 78, col. 2, p. 79, col. it 

Per Tyabji and Spencer, JJ.—-For the purpose of sec- 
tion 19 of the Limitation Act itis not necessary that 
all the legal consequences that may flow from the 
thing acknowledged should be specified to constitute 
an acknowledgment. fp. 70, col. 1, p. 72, col. L] 

Per Spencer, J.— When a contract has been embodied 
ina document the parties to it are precluded by section 
91 of the Evidence Act from enforcing by way of 
suit obligations arising out of such contract except by 
proving the original document itself or by letting in 
secondary evidence of its.contents when the original 
is lost or withheld by the opposite party knowing 
that hey will be required to produce it. [p. 70, 
col. 1. 

Secondary evidence is admissible only in the 
absence of primary evidence. If the original 
itself is found to be inadmissible, secondary 
evidence of ita contents is not admissible. 
An admission cannot be made use of as 
secondary evidence of a document inadmissible in 
evidence for want of stamp or registration; and 
similarly it cannot be used as secondary evidence of 
the contents of a document when the document put 
forward as an original is found to bea forgery. The 
provision for receiving written admissions as proof of 
the contents of a document is confined to cases 
where the original isin existence and might be, but 
is not, produced. It will not apply to cases where the 
original is put forward as primary evidence of the 
terms of a contract and that original is found to be 
a forgery. It will not be available against persons 

‘other than the person who “ntade the written admis- 
sion and his successors-in-interest. [p. 71, cols. 1&2.] 


Second appeal agaifist the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 13 of 1911, preferred against that 
of the District Munsif of Tellicherry, in 
Original Suit No, 388 of 1909, 
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Mr, J. L. Rosario, for the Appellants. 
Messrs. M. O. Parthasarathy Adyangar and 
V. Ryru Nambiar, for the Respondents. 


This second appeal coming on for 
hearing in the first instance before the 
Hon’ble Mr. Justice Spencer and the 
Hon’ble Mr. Justice Tyabji on the 16th 


and 17th April 1914, respectively, and the 
case liaving stood over for consideration 
till the 29th July 1914, the Court delivered 
the following 


JUDGMENT, 


Spencer, J.—The plaintiffs brought this 
suit to redeem a kanom (Exhibit B) of the 
Malabar year 1024, corresponding to 1850 
A. D. 

According to the allegations in the plaint, 
Exhibit B wasa renewal ofa prior kanom 
(Exhibit A) of 1012 (1837), which was 
transferred to defendants’ ancestors in 
1022 (1847) through Exhibit G. 

Both the lower Courts have found against 


the genuineness of the plaint marupat 
(Exhibit B). They are also agreed that 
the jenm title is in plaintiffs’ tarwad, 


and that the defendants have not proved 
the existence of any jenm title in their 
tarwad or tavazht. These are findings on 
questions of fact which we must accept. 

The District-Munsif gave the plaintiffs 
a decree for. redemption on the strength of 
the prior kanom-deed of 1887, Exhibit <A, 
about which he remarked that it was” a 
very suspicions looking document” but 
“might be genuine,” as plaintiffs had, in 
his opinion, succeeded in showing a sub- 
sisting right in the year 1861. 

The District Judge has not distinctly 
found in so many words that Exhibit A is 
not a genuine document, but I think the 
effect of paragraph 7 of his judgment 
is to that effect, as he begins it by observing: 
“The case must depend entirely on the 


‘question whether Exhibit A is accepted as 


genuine,” and he ends it by saying: “The 
document is unstamped and the evidence 
about its custody is not very satisfactory,” 
and he thereon proceeds to allow the appeal 
and dismiss the plaintiffs’ suit. 


Mr. Rosario for the plaintiffs-appellants 
relies on certain admissions contained in 
Exhibits C and E, which are written 
statements filed in Original Suit No, 412 of 
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1888 and Original Suit No. 202 of 1901 by 
Cherunħi Amma, mother of 6th defendant 
and predecessor-in-title of defendants 
Nos. 5,6 and 8, who claim as donees from 
her. He wishes to make the statements of 
fact made in these documents serve the 
double purpose of acknowledgments of 


’ ability saving limitation under section 19 


of the Limitation Act and as evidence of 
the mortgage transaction. 

For the former purpose, l consider that 
they are sufficient as they state the facts that 
Govindan Embrandiri took this property 
from P. K. R. Nambiar and Rairappan 
Nambiar on kanom for a sum of Rs. 808, 
that Cherunni Amma’s deceased brother 
took an assignment of that right from 
Embrandiri and that Cherunnt Amma got 
patta transferred in her name and was 
holding the property under that title. 

For the purpose of section 19 of the 
Limitation Act, it is not necessary that all 
the legal consequences that may flow from 
the thing acknowledged should he specified 
to constitute an acknowledgment. [Tide Sukha- 
mont Choudhrant v. Ishan Chunder Roy (1), 
Maniram Seth v. Seth Rup Chand (2) and 


Kadri Pakivappa v Manki Husan Saheb (3).] 


On the second point, it appears that it 
is plaintiffs’ case that the relationship of 
mortgagor and mortgagee was created by 
the transaction which was expressed in 
writing in Exhibit B, which superseded the 
prior mortgage Exhibit A. ; 

Now when a contract has been embodied 
in a document, the parties to it are precluded 
by section 91 of the Evidence Act from 
enforcing by way of suit obligations arising 
out of such contract, except by proving the 
original document itself or by letting in 
secondary evidence of its contents in cases 
where secondary evidence is admissible, as 
when the original is lost or withheld by the 
opposite party with the knowledge that they 
will be required to produce it. [Vide Poth: 
Reddi v. Velayudasivan (4), Shetk Akbar v. 
Sheik Khan (5), Kodali Mallayya v. Tarigopala 


(1) 25 C. SH; 25 T, A. 95; 2 0. W. N. 402. 

(2) 38 C. 1047; 4 C. L. J. 9k 8 Bom. L. R.. 50l; 10 
C. W. N. 874, 1 M. L. T. 199; 3 A. L. J. 525; 16 M. L. d. 
300; 33 I. A. 165; 2 N. L. R. 180 (PO). 

(3) 3 Ind. Cas. 19; 19 M. L. J. 650; 6M. L. T. 155. 

. (4) 10 M. 94. ae 

(5) 7 O. 266; 8 C. L. IR 533. 
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Rumayya (6) and Muthu Sastrigal v. Viswa- 
natha Pandara Sannadht (7). | 

Ofcourse if there is a pre-existing inde- 
pendent liability, the plaintiff can base 
his cause of action on that and may 
enforce the obligations arising out of 
such lability without proving the genu- 
ineness of any particular document, which 
may serve merely as one piece of 
evidence of the existence of the cefencant’s 
liability. For instance, if a loan has 
been given of which there is an jinde- 
pendent admission and a hundi or pro- — 
missory note is taken to secure its 
re-payment and the hand? is inadmissible 
in evidence through being wunstamped, 
the plaintiff can sue on the original 
consideration, which was the case in 
Krishnajt v. Rajmal (8), Pramatha Nath 
Sandal v. Dwarka Nath Dey (9) and Yarla- 
gadda Veeraraghavayya v. Goranatla Ramayya 
(10). 

There is another case in Golap Chand Mar- 
waree v. Thakurani Mohokoom Kooaree (11), 
the circumstances of which are not so clear 
from the report. 


As stated in Potht Reddi v. Velaywlasican 
(4), there is no doubt as to the principle 
of theanthorities and the only difficulty is 
in the determination in individual eases, 
to which class a particular case belongs. 


This Court has always held that where 
the cause of action is complete in itself 
and inseparable from the giving of the 
bond or note, the plaintiff must lose his 
suit if he fails to prove the document upon 
which his cause of action is based, and 
that to hold otherwise would be to defeat 
the provisions of section 91 of the Evidence 
Act. This point was not raised in 
Uppi Haji v. Mammavan (12%, the. only 
question there considered being whether 
the acknowledgment saved the bar of 
limitation, Jt was admitted by the defen- 
dants in that suit that the mortgage was 


trne. 
.* 
(6) 10 Ind. Cas. 177; 21 M. L. J. 463; 10 M. D. T. 55- 
(7) 21 Ind. Cas. 864 (19) 4) M. wW N. 58, 14M. bL 
T, 520; 26 M. L. J. 19. ; 
(8) 24 B. 360; 2 Bom. L. R. 25. 
(9) 23 ©. 851. 
(10) 29 M. 111; 15 M. L. J. 484. 
11) 30. 8l4 2 0. L. R. 412 note; 2 Ind. Jar. 601, 
12) 16 M. 366; 3 M, È. J. 191, . 
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In the present case, the plaintiffs right 
to redeem is inseparably bound up in 
Exhibit B, which both Courts have found 
to be not genuine. Exhibit B is itself 


primary evidence of the matter contained in’ 


it, as it purports to bea counter part of the 
kancn-deed which should be in the posses- 
sion of the defendants, if they are the mort- 
gagees. 


Secondary evidence, as a general rule, is 
admissible only inthe absence of primary 
evidence. If the original itself is found to 
be inadmissible through failure of the party 
who files it to prove it to be valid, the same 
party is not entitled to introduce secondary 
evidence of its contents. [Vide Queen- 
Empress v, Viran (13) and section 64 of 
the Evidence Ach.) If an admission cannot 
be made use of as secondary evidence of a 
document inadmissible in evidence for want 
of stamp or registration [ef. Varada v. 
Krishnasamt (14) and Somu Gurukkal v. 
Rangammal (15)], a fortiori the Court cau- 
not allow admissions to be used as secondary 
evidence of the contents of a document when 
the document put forward as an original is 
found to be a forgery. 


I may here state that I have had the 
advantage of reading my learned brother’s 
judgment and I am quite willing to con- 
cede that the Evidence Act places written 
admissions on'a higher footing than oral 
admissions of the contents of a document, 
and that the description of several kinds of 
secondary evidence givenin section 63 is 
not exhaustive. The advantage of written 
admissions over oral admissions appears to 
consist in the fact that it is not necessary for 
a party producing a written admissionto give 
notice to the opposite side to produce the ori- 
ginal of the document, but a party intending 
torely onan oral admission of its contents 
must comply with the provisions of section 66, 
Nevertheless even written admissions must 
be classed as secondary, not primary, evidence 
of the contents of a document so that proof 
of the original having been duly executed 
is indispensable. 
written admissions as proof of the contents 
of a document is confined to cases where 

® , e 

(13) 9 M. 224; 2 Weir 125 e 

14)6 M 117; 7 Ind. Jur 73. 

iS) TM. H.C. R. 19. 


The provision for receiving . 
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the original isin existence and might be, 
but is not, produced. Lef. note on clause (b) 
of section 65 ing Mr. Ameer Alis ff vidence 
Act, 3rd Edition, page 600. | 
It will not apply to cases where an origi- 
nal is put forward as primary evidence of 
the terms of a contract and that original is 
found to be a forgery (ef. note at page 700 
of the same commentary on the principle of 
section 91). Nor will it be available against 
others than the person who made the written 
admission and his snccessors-in-interest 
(see section 65b). 


It is thus difficult to see how the interests 
of defendants Nos. 1, 2 to 4, 7 and 
Mand 10 in any case can be affected by the 
admission of Cherudni Amma in Exhibit C, 
when their case stands upon a denial of the 
truth of the marupat sued on. 


Again, the plaintiffs, having failed to prove 
Exhibit B to the satisfaction of the two 
Courts which are arbiters of questions of fact, 
eannot fall back on Exhibit A, as the finding’ 
of the lower Appellate Court is that this 
document also is not genuine. The plaintiffs’ 
suit being forr edemption, they must, in order 
to succeed, establish their right to redeem and 
the terms under which such right can be 
exercised. For the purposes of this suit, it 
is not sufficient for the plaintiffs to have 
proved their title of jenmi and to rely on the 
defendants’ failure to show that the jenmi 
right lies with them. Plaintiffs cannot even 
be given a decree for recovery of possession 
of immoveable property on the strength of 
their jenmi title without proof of possession 
within twelves years of suit against the de- 
fendants, who have admittedly been in posses- 
sion and enjoyment of the properties for more 
than the statutory period. 


The appeal should, therefore, in my opinion 
be dismissed, but in the cirenmstances without 
costs. 

As my learned brother takesa different 
view, and the questions of law upon which 
we differ are’ of some importance, the case 
will be referred under the proviso to section 
9g, Civil procedure Code, to a third Jndge for 
a decision upon the following points of law: — 


(1) Whether, having regard to the terms 


of the plaint anl the fact that Exhibit B 
has keen found not to be genuine, the plaint- 
iffs can be permitted: to rely on secondary 


> 
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evidence of the mortgage referred to in the 
plaint? 

(2) H the answer to the first question is in 
the affirmative, then whether the documents 
relied upon by the plaintiffs are legally 
admissible as secondary evidence of the said 
mortgage ? 

TYABJI, J.—-The appellants’ suit for re- 
demption was dismissed as being barred by 
limitation. It is argued before us that limi- 
tation is saved by a series of acknowledg- 
ments each made by the mortgagors or their 
successors-in-title when the right to redeem 
was subsisting: Atmaramv. Govind (16), Ven- 
kataratnam v. Kamayya (17), Mohesh Lal v. 
Busunt Kumaree (18), Sukhamont Chowdrahni 
v. Ishan Chunder Roy (1). 


It hasto be considered, therefore, whether 
each of these alleged acknowledgments was 
in its terms such as would fall within section 
19 of the Limitation Act and whether it was 
made before the expiration of the period 
prescribed or of the “fresh period” referred 
to in the section. 


The last of such acknowledgments was that 
contained in Exhibit C., the written state~ 
ment of a predecessor-in-title of the 
defendants, filed in Original Suit No. 412 of 
1888, dated 9th November 1888. The first 
question that has to be decided, therefore, is 
whether Exhibit C is a sufficient acknow- 
ledgment under section 19 of the Limitation 
Act. Exhibit C contains a statement that 
“while the predecessors-in-title of the 
plaintiffs were holding this property for a 
long time with the assessment in their 
names, the predecessors-in-title of the defend- 
ants took this on kanom (mortgage) for the 
sum of Rs. 808; the document goes on to 
state that an assignment of the mortgage 
was taken by another person, and through 
that person the writer of Exhibit C 
obtained possession of the property, and 
was holding and enjoying the property. 
Exhibit C is, therefore, an acknowledgment 
of the existence of a kanom for Rs. 508. 
The acknowledgment under section 19 of 
the Limitation Act need not specify every 
legal consequence of the thing acknowledged: 


16) 11 B. 282. : 
17) 11 M. 218. 
(18) 60, 340; 7 C. L. R, 121, 
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eee Chowdhrant v. Ishan Chander Roy 
1). 

Two objections are taken to Exhibit C 
as an acknowledgment on behalf of the res- 
pondents. 

First. it 1s agued that the statements 
contained in it are mere recitals of a 
liability that once existed, not amounting 
to an acknowledgment of a present liability 
existing at the date of the acknowledgment: 
Narayana <Aryar v. Venkataramana Atyar 
(19). But in Exhibit C it is stated that 
the predecessor-in-title of the defendants 
took the property on kanom, and that the 
same right devolved upon the writer of 
Exhibit C through an assignee. The 
reference to the kanom was for the purpose 
of showing how the lands were then held 
by the declarant, clearly implying that the 
kanom was subsisting. The effect of Exhibit 
C, therefore, seems to me to be similar to 
that of the statement in Uppi Haji v. 
Mammaran (12). These lands were described 
by a testator in his Will as “demised to 
me on kanom’ and this description was 
held to be a sufficient and valid 
acknowledgment. The soundness of that 
decision has not been doubted in any case 
brought to our notice : it has been followed 
in Lachhmi Chand v. Allah Dia (20) 

Next, it was argued for the respondent 
that Exhibit C cannot avail as an acknow- 
ledgment as it purports to be signed only 
by one of two co-mortgagees: Narayana 
Atyar v. Venkataramana Ayyar (19). Exhibit 
C is no doubt signed by Kunhi Amma alone; 
and it it stated in the course of Exhibit 
C itself that the property had devolved 
upon Kunhi Amma and her elder sister 
Kunhoonha, It appears, however, that the 
elder sister had predeceased the younger, 
leaving the latter the sole surviving mort- 
gagee. The prior death of the elder sister, 
is not recited in Exhibit C, but the defend- 
ants themselves claim to derive their title 
through Kunhi Amma (the younger sister) 
alone. Hence there can be no objection to 
Exhibit C as an acknowledgment on the 


‘ground of the person making it, 


Assuming that Exhibit C was a sufficient 
acknowledgment in regard to it8 contents as 


wéll as the persons making it, it is 
(19) 25 M. 220 at pp. 281, 282. 
(20) A. W. N. (1908) 226. 
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argued for the appellants that if was 
made “before the expiration of the period 
prescribed,” because if was made within 60 
years of the next preceding acknowledgment 
which again was made within 60 years of 
the date of the mortgage. 

The acknowledgment next preceding 
Exhibit C that is relied upon is contained 
in Exhibit G, a transfer of the mortgage 
rights in 1847 by the then mortgagee. 
Tt is therein stated: “As I have paid 40 
fanams (i.e., Rs. £08)...... and have obtained a 
kanom demise in respect of those lands......[ 
have this day received from you...... and have 
relinquished the right to you.” 

It seems to me that Exhibit G is also 
a sufficient acknowledgment as regards its 
contents for reasons similar to those given 
with reference to Exhibit C 


Hence the question arises whether the 
Exhibit G was made “before the expiration 
of the- period prescribed”—in other words, 
whether the mortgage was of some date 
more than 60 years prior to Exhibit G 
—t. e, prior to 1788? If it is ofa later 
date than 1788, then a fresh period of 
limitation has to be computed from the date 
of Exhibit G,and similarly from the date 
of Exhibit C, and it would follow that the 
suit is not barred. If on the other hand, 
the mortgage is not shown to be of a 
date later than 178: then the right to 
redeem was barred at the date of Exhibit 
G and, therefore, no fresh period can be 
counted from that date. 

-The appellants conterd that the mort- 
gage is proved to have been of a date 
after 1808, by the reference contained in 
Exhibit C to the mortgagors as “holding 
this property for a long time with the 
assessment in their name;”’ the statement 
that the mortgagors were so holding, it is 
argued, shows that they must have continued 
to hold it till the period when assessment 
was first payable; and that assessment 
was first payable in 1808 is shown by the 
fact that the British Government acquired 
the territory in 1792, and that the first 
survey was made in 1808. The proclamation 
for the survey is given in Logan’s Malabar 
Manual, Volunfe II, page CCLITI. 

As against this contention, it is argue& 
for the respondents that Exhibit C does 
not, prove that the mortgagors had been 
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paying assessment prior tothe mortgage. For 
this purpose, it is argued first that the, words 
above cited (and relied upon by the appel- 
lants) must be read in connection with 
the latter part of Exhibit C,in which it is 
stated that “this property is in my posses- 
sion by virtue of the possessory right extend- 
ing for the last 100 years and more.” This, 
itis argued, would take the mortgage to 
some date prior to 1798, when there was 
no assessment, and that it consequently cor- 
tradicts the earlier statement relied upon 
by the appellants. The latter portion of 
Exhibit C, however, when read with what 
precedes, seems to me to refer to the 
possession of the mortgagors (from whom 
title was derived by the mortgagees) no less 
than to the direct possession of the mort- 
gagees themselves. It was necessary for the 
declarant of Exhibit C to show that the mort- 
gagor, through whom the declarant claimed, 
had acquired title by adverse possession as 
against the alleged mortgagor of the opponent 
of the declarant. This also makes it clear that 
the statement that the predecessors-in- title of 
the declarant were “holding this property 
for a long time with the assessment in their 
name” (on which the appellants rely) was 
not a casual statement but was deliberately 
made, with the intention of showing the 
title of the mortgagors whose mortgagee the 
declarant claimed to be. 


Next it is questioned whether such a 
statement, made under such circumstances 
as are above referred to, is evidence of the 
facts stated. The fact whether or not the 
alleged mortgagors of the declarant of 
Exhibit C paid assessment is a relevant 
fact, as appears from what has been already 
said. The statement in question suggests 
an inference” asto that relevant fact with- 
in the meaning of the Indian Evidence 
Act, section 17. lt will, therefore, be an 
admission as defined in that section, if “it 
is made (a) by any of the persons, and (b) 
under the circumstances’? mentioned in the 
Indian Evidence Act. (a) The person 
making the statement was one “from whom 
the parties to the suit have derived their 
interest in the subject-matter of the suit.” 
as required by section 18 (2). (b) The cir- 
cumstance under, which it ought to be made 
is that it must be made during the continuance 
of the interest of the person making the state- 

i e 
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ment. This requirement is also satisfied. The 
statement is, therefore, an admission. Hence 
itcan ke proved under section 21 against the 
person who made it, or his representatives- 
in-interest (though it could not have been 
proved by or on behalf of the person who 
made it, unless it had come within the three 
exceptions contained in section 21). It is, 
therefore, evidence against the respondents, 
who are the representatives-in-interest of 
the person that made it. 

- The issue of fact, whether the mortgagor 
veferred to in Exhibit C paid assessment, has 
not been determined by the lower Appellate 
Court and under section 103 of the Civil-Pro- 
cedure Code, [ determine it, answering it 
in the affirmative. 

Hence in my opinion the appellant succeeds 
on the third issue: the suit is not barred by 
limitation. 

Tt is argued for the appellants that this 
would entitle them to the decree passed 
in their favour by the Court of first instance. 
For the respondents it is argued that 
the plaintiffs cannot succeed as their plaint 


is on the basis of Exhibit B, which has been . 


held not to be genuine by both the Courts. 
The District Judge saysi— The Munsif’s 
finding was that the property belongs in 
jeum to the plaintiffs, but is not held under 
Exhibit B. I agree with these findings.” 
He then considers the question whether the 
suit is barred. With that question I have 
already dealt. The mortgage is identified in 
the plaint as being one dated 9th of August 
1837, and also as being the mortgage of 
which an assignment was granted under 
Exhibit G, The mortgage being a contract 
or disposition of property, the terms of which 
were reduced to writing, the evidence that 
could he’ given in proof of its terms would 
consist either .of the document itself or 
sezondary evidence of its contents in cases in 
which secondary evidence is admissable 
(Indian Evidence Act, section 91). When, 
therefore, the plaintiffs came to Court alleg- 
ing that they would rely on a mortgage 
identified inthe manner above referred to, 
the defendants had, in my opinion, sufficient 
intimation that the mortgage would be 
proved in either of the two modes provided. 
in the Indian Evidence Act. In fact, the 
real issue on which the parties went to trial, 
appears from the pleadings to be that which 
is referred to in the first part of the 2nd 
o 


+ 
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issue—whether the property belonged to 
the plaintiffs. The judgments, of both the’ 
lower Courts proceed on this basis, the point 
on which they differ being only whether or 
not the suit was barred by limitation. 

For these reasons, it seems to me that no 
formal objection based on the frame of the suit 
is open to the defendants, by which the plaint- 
iffs can be precluded from adducing second- 
ary evidence of the mortgage. 

Owing to the opinion of my learned bro- 
ther, I must here refer to such cases as 
Sheikh Akbar v. Sheikh Khan (5), Pramatha- 
nath Sandal v. Dwarkanath Dey (9), Krishnaje 
v. Rajmal (8), Pothi Reddi v. Velayudastcvan 
(4), Yarlagadda Veeraraghavayya v. Gorantla 
Ramayya (10). In these decisions, as L under- 
stand them, it is laid down that if the claim 
of the plaintiff is based on an agreement 
which the law requires to be reduced to 
writing and “to be stamped, but which is 
invalid on account of want of writing or of 
stamp, then the contract itself being incapable 
of proof, the plaintiff must fail. But on the 
other hand, if wiping out of consideration the 
contract-—which is incapable of proof and 
must, therefore, be taken to be non-existent,— 
the plaintiff can show that he has other 
rights on which he may base his claim, 
then he may succeed, if and to the extent 
that he would have succeeded had there 
been no contract. Ifthe plaintiff is unable to 
establish the existence of those other rights 
also, then ilneed hardly be said that he 
must fail in any case. He may fail on this 
second head because no such other rights 
exist apart from the abortive agreement—- 
abortive in the eye of the law, because 
incapable of proof. He may also fail because 
those other rights may be of sucha nature 
that a registered document is the only means 
permitted by the law for the creation of 
those other rights—and no such registered 
document having been made, those alleged 
other rights never came into existence. The 
two alternative kinda of claims are stated 
succinctly ard clearly in several cases, 
notably in the case last cited. 

In the case beforg us, however, no such, 
alternative claim on the basis of rights apart 
from the contract is set up. The plaintiffs 
do not say: We do fot rely*upon one con- 
tract but on rights apart from the contract. 
They do not say: We must sucteed even 
on the basis that there never _ was any. econ- 
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tractual relationship. The claim that the 
plaintiffs put forward rests on the agreement 
alone—the consensus ad tdem. That cou- 
sensus, the plaintiffs say, was expressed in a 
contract reduced to the form ofa stamped, 
and otherwise valid, document as required by 
law. On the other hand, the defence has not 
been that the agreement is ineffectual to 
create any rights by reason of its not being 
expressed in a stamped document or for want 
of some essential required by law. The 
defence has been that the persons entitled to 
the jenn right are not the plaintiffs, and 
that even if the plaintiffs are so entitled 
their suit is barred by limitation. It is true 
that the defendants did take np the argument 
before us that the plaintiffs had not proved 
their case. This the defendants were entitled 
to do, for the plaintiffs cannot succeed unless 
they show that they have proved all that 
constitutes their cause of action. The plaint- 
iffs’ answer to such objection is that they 
are able to prove thatthe document was 
valid, and duly executed and that they have 
prima facie evidence (viz. the admission in 


Exhibit C) which is sufficient at least to shift ` 


the burden on the party attacking the vali- 
dity of the transaction on the ground that the 
document evidencing it failed in some 
essential particular required by law. The 
plaintiffs contend thatin view of the real 
Issues on which the case was tried they 
cannot, at this stage, be required to give more 
than prima facie proof of this part of their 
cause of action. As I have already said, the 
objection onthe part of the defendants in 
the lower Courts was not that the doeument 
was unstamped and thus invalid. J, therefore, 
accede to this contention on the part of the 
plaintiffs. 

The conclusion at which T arrive is that if 
satisfactory prima facie evidence is given of 
the existence of the mortgage and its terms, 


ib will be enough for the plaintiffs to succeed, “ 


although it is only secondary evidence and 
does not, in direct and express terms, prove 
that the document had been stamped. 

_ Though the District Judge held that the 
property belonged in jem to the plaintiffs, 
yet he held (erroneously in my opinion) that 
the suit wasarred. Ge did not consider 
whether the plaintiffs had proved that the 
defendants held ib as mortgagees of the 
plaintiffs, and if so on what terms. I must, 
therefore, deal with this question. 

. 
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An argument was addressed tous that 
evidence other than that of the document 
itself which the plaiutiffs were permitted to 
give, need not consist of secondary evidence 
of the document. for this ptirpose, it was 
contended thit what had to be proved was 
the mortgage trausacticn, and not the docu- 
ment evidencing it and hence that any evi- 
dence that would be relevant for the purpose 
of proving that transaction would be avail- 
able to the plaintiffs. I am unable to accept 
this argument. It is true that what has to 
be proved is the transaction. It is provided, 
however, by section 91 of the Indian Evidence 
Act that when the transaction to be proved 
consists of a contract or grant or other dis- 
position of property the terms of which 
have been reduced to the form of a document, 
no evidence can be given of its terms, except 
either the document itself or secondary 
evidence of its contents. Exemption is sought 
in the present case from this rule, on the 
ground that whatthe appellants desire to 
prove is not the terms of the mortgage, but 
the fact that there was a mortgage. But it 
is only by proving what the terms of the 
particular contract or grant or disposition of 
property were, that it can be discovered 
whether the transaction consisted of a 
mortgage. Hence the operation of the rule 
cannot be carried in the way sought by the 
appellants. They cannot succeed unless they 
prove the terms of the mortgage transaction, 
either by proving the document itself, or by 
secondary evidence of the contents of the 
document (sections 64 and 92 of the Indian 
Evidence Act). 

Proof by secondary evidence of the docu- 
ment is admissible only in cases mentioned 
in the Indian Evidence Act. Section 63 
purports to define what secondary evidence 
means and includes: section 65 refers to 


. cases in which secondary evidence may be 


given. It would seem, however, that the five 
clauses of section 64 referring to secondary 
evidence are not exhaustive: for though 
section 65 expressly purports to enumerate 
the cases in which secondary evidence may 
be given, the evidence which is rendered 
admissible in cases (b) and (g) wonld not 
apparently fall under any of the five clauses 
of section 63, referring to what secondary 
evidence means’and includes. However that 
may be, we have it clearly laid down that 
“ when the existence, congition or contents of 
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the original have been proved to be admitted 
in writing by the person against whom it 
is proved or by his representative-in-title... 
the written admission is admissible;” section 
65 (b). This express rule laying downa 
means by which the contents of such docu- 
ments may be proved, would be inconsistent 
with the more general provisions of section 
91 (which lays down that the terms of such 
_documents can be proved only by proof of 
the document itself or secondary evidence of 
its contents) unless “a written admission” 
can be considered to be secondary evidence 
of the contents of such documents (within 
the meaning of that expression as used in 
section 91), notwithstanding that section 63 
does not refer “toa written admission” but 
only to copies or counterparts and oral 
accounts. That such a written admission as 
is refered to in section 65 (b) was intended 
to be considered as secondary evidence within 
the meaning of that term in section 91 is 
indicated by the fact (already adverted to) 
that section 65 purports to refer to cases 
where secondary evidence may be given, and 
thus by implication a written admission is 
in section 65 described as secondary evidence. 
On principle itis difficult to conceive that 
while oral admissions of the contents of a 
document may come within the definition 
of secondary evidence, and thus take the 
place of primary evidence, written admis- 
sions should be incapable of so taking the 
place of primary evidence. 


If Exhibit C is such a written admission 
as is referred to in section 65 (b), then it 
is secondary evidence within the terms of 
section 91. I have already referred in detail 
to the reasons why Exhibit C falls,in my 
opinion, within sections 17, 18 and 21 of the 
Indian Evidence Act elat ne to the defni- 
tion and proof of admissions. Sections 22, 
63 (5) and 6% (b) seem to indicate that ‘he 
Legislature has applied somewhat different 
rules to admissions as to the contents ofa 
dogument when they are in writing from 
‘efetnnles applitable to such admissions when 
` they are oral. 

Three classes of evidence must be 
tinguished: 

First, oral admissions are relevant under 
section 22 when ‘secondary evidence is 
admissible or the genuiness of a document 
produced im Court is in question. Such 


dis- 
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admissions must fall within the rules laid 
down in sections 17, 18 and 21, which require, 
amongst other things, that the admission 
should have been made by the person 
against whom it is sought to be proved. 

Secondly, written admissions are relevant 
under section 65 (b). The definition | 
contained in section 65 (b) seems to be 
self-contained and independent of the pro- 
visions of sections 17, 18 and 21; though 
the said definition is less elaborate, it does 
not seem to conflict with the provisions 
referred to inany material point. 

It is objected that in this view written 
aamissions become evidence without preli- 
minary proof of the fact that the document 
itself cannot be produced, or even that 
the person relying on the written admis- 
sionis not himself in possession of the 
document. But the answer to this 
objection seemsto me to be plain. If it is 
shown that the person relying on the 
written admission withholds the document 
itself or otherwise takes no steps to have 
section 106 
and illustration (g) to section 114 would 
come into operation and the effect of the 
written admission would in many cases be 
nullified. Compare Goss v. Quinton (21), per 
Tindal, C. J. 

Thirdly, oral accounts of the contents of 
a document given by some person who bas 
himself seen it are secondary evidence, under 
section 63 (5). Here the requirements are 
different from those necessary in the first 
two classes : the guarantee for reliability of 
the account is not that it is given by some 
person against whom it is sought to be 
proved, but that the person has himself seen 
the document, and that his aecount will be 
subject to oath and cross-examination (sec- 
tion 60) or to something considered by the 
Act as equivalent to them ie g. under sec- 
tion 32). 

Hence Exhibit C is adonc of the mort- 
gage relied upon by the plaintiffs if it falls 
within the class of admissions secondly 
mentioned above; byt not otherwise, It 
seems to me that Exhibit © does fall within 
that class ; for by means of Exhibit C the 
contents of the original mortfage are proved 


(21) (1842) 8 Man, & G. 825 at p. &41; 4 Scott. 
(x. R.) 471; 12 L. J. O. P. 178: 7 Jnr, 901; 188 Eng. 
Rep. 1372; 60 R. R. 616 
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to be admitted in writing ; the person by 
whom the admission is made is the repre- 
sentative-in-interest of the defendants, and 
the persons against whom it is sought to 
be proved are the defendants. 

Hor these reasons, in my opinion, the 
plaintiffs’ suit is not barred by limitation, 
and a decree should have been given to 
them in the terms of the original decree 
given to them by the District Munsif on 
26th September 1910, with a slight modifi- 
cation as against those defendants who are 
bound by the admissions of the contents of 
the mortgage-deed. The plaintiffs came to 
Court asking that they should be permitted 
ta redeem the properties on payment of 
Rs. 820. They cannot, therefore, have a 
decree for redemption on payment of Rs. 808 
as given to them .by the District Munsif. 
The decree of the District Munsif should, 
in my opinion, be therefore modified by 
altering Rs. 808 mentioned therein to 
Rs. 820 and the appellants should have their 
costs in the lower Appellate Court and in 
this Court, but the order for costs made by 
the Munsif should stand. 

As my learned brother takes a different 
view on the questions stated in his judgment, 
1 agree that those questions should be 
referred toa third Judge under section 98 of 
the Civil Procedure Code. 

This case coming on for hearing on the 17th 
and’ 22nd September 1914, under section 
98 of the Code of Civil Procedure, before 
the Hon’ble Mr. Justice Sadasiva Aiyar, 
and having stood over for consideration 
till -this day the Court delivered the 
following 

JUDGMENT. - The two questions which 
have been referred to me by my learned 
brothers, Spencer and Tyabji, JJ., have been 
formulated by them as follows :— 

(1) Whether, having regard to the terms of 
the plaint and the fact that Exhibit B has 
been found not to be genuine, the plaintiffs 
can be permitted to rely on secondary evi- 
dence of the mortgage referred to in the 
plaint ? Be 

(2) If the answer to ‘the first question is 
in the affirmative, then whether the docu- 
ments relied upon Sy the plaintiffs are legal- 
ly admissible as secondary evidence of the 
said mortgage ? 

_ It is necessary to mention a few of the 
material facts in order to state intelligibly 
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my answer to these questions, As I under- 
stand the second paragraph “of the plaint, 
the plaintiffs sued for redemption of a mort- 
gage for Rs. 820 made in 1850. They, no 
doubt, also refer to a prior mortgage of 1837 
for Rs. S08 in that paragraph, but they ex- 
pressly add that 60 fanams (or Rs. 12) more 
was paid m 1850 and a new document for 
the total sum of Rs. 820 was obtained in 
that year. The suit, as TI said before, 
was for redeeming this new mortgage for 
the larger sum which superseded the old 
mortgage of 1837 and the valuation of the 
suit is given in the plaint as Rs. 820, the 
amount of the new mortgage. In the list 
of documents attached to the plaint, the 
counterpart of the alleged mortgage of 9th 
August 1837 for Rs. 808 and the counterpart 
of the alleged mortgage of 18th Jaunary 
1850 for Rs. &20 are both entered. 1 
am satisfied from the plaint that the older 
document of 9th August 1837 was filed 
merely as evidence to support the document 
on which the suit was brought, namely 
the document of January 1850. The 
defendants, in their written statement, denied 
both the first document of 1887 and the 
second document of 1850. The District 
Munsif found the second document of 1850 
on which the suit was brought to be false, 
while he thought that the first document of 
1837, though very suspicious, “ might be 
genuine ” and gave a decree for redemp- 
tion on payment of Rs. 808, the sum 
mentioned in the first document, though the 
plaintiffs in the prayer portion of their 
plaint were prepared to pay Rs. 820 jor 
redemption, as their suit was to redeem the 
second mortgage for Rs. 820 and not the first 
mortgage for Rs. 808 which the plaintiffs 
treated as superseded by the later docu- 
ment for Rs. 820. The lower Appellate 
Court found both the counterpart documents 
of 1837 and 1850 produced by the plaintiff 
to be not genuine and dismissed the suit. 
1 take it that my learned brothers, though 
they differ on a question of law, 
the finding of the District Judge that both 
the documents, Exhibits A-and B, are 
false. I do not intend to deal in detail 

ith the reasons given by my learned 


accept . 


brothers for-their differing opinions, as T- 


am of opinion that there is a former 
decision of a Division Bench gof this Court 
on this point which is binding upon me, 
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T shall, therefore, before referring to that 
decision, content myself with a few brief 
observations. The counterpart, Exhibit A, 
must be treated as put forward by the 
plaintiffs not as secondary evidence of the 
mortgage of 1837, but as primary evidence. 
The second paragraph of the Explanation 1 
to section 62 of the Wvidence Act says: 
“ Where a document is executed in coun- 
terparts, each counterpart being executed by 
one or some of the parties only, each 
counterpart is primary evidence as against 
the parties executing it.” When that primary 
evidence is found to be a forgery I do not 
‘think any question of secondary evidence 
comes in. Even if it does, secondary evidence 
can, no doubt, be admitted where the original 
has been destroyed or lost. [See section 68 
clause (c).] The plaintiffs’ case is that the 
origiual has not been destroyed or Jost but 
that the original is the “document, Exhibit 
A, produced by him. l£ -Exhibit A is not 
that original document as has been. found 
by the lower Appellate Court, then the 
plaintiffs must still have the original with 
them, as they do not allege that it has 
been destroyed or lost and hence they 
cannot give secondary evidenceo! the original, 
Tf it, however, be taken that they wish to 
give secondary evidence of the counterpart 
in the possession of the defendants and if 
we assume that they are entitled to give 
secondary evidence of that counterpart, then 
they ought to give motice to the other 
side to produce’that counterpart [seo section 
G5, clause (a), Evidence Act, concluding 
portion], unless from the nature of the case 
the defendants must know that they will 
be- required to produce it: {Section 66, 
clause (2).] I am not satisfied that when 
the plaintiffs put forwr a forged document 
as primary evidence, the” defendants must 
know that they would be required to produce 
the counterpart of the genuine document. 


“he question whether the plaintiffs should 
or should not be allowed to amend their 
plaint by suing in the alternative to redeem 
a mortgage for Rs. 808 of some date 
between 1808 and 1847 (which is all, I 
believe, that could be proved from Exhibits 
C and G taking them‘as secondary evidence) 
has not’ been referred to me and I need 
not say anything about it. I might, however, 
. refer to adase reported in Karam Chand v. 
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Sultan (22), which decides that “ whena 
plaintiff sues to redeem a certain mortgage, 
that particular mortgage is his cause of action, 
and to shift the attack to a later mortgage 
is to change the suit into one based ona 
different cause of action.” Where the cause 
of action is changed, 1 think there must 
be an amendment before the plaintiff could 
be giyen relief on that cause of action. 
However liberally the plaint in this case 
might be construed, I do not think it could 
he treated as it stands as praying for relief 
on a mortgage document of uncertain date 
between 1808 and 1843 for asum of Rs. 808. 
Their Lordships of the Privy Council say 
in Mahomed Zahoor Ale Khan v. Musanmat 
Thakeoranee Butta Koer (23): “Though this 
Committee is always disposed to give a 
liberal construction to pleadings in the Indian 
Courts, so as to allow every question fairly 
arising on the case made by the pleadings 
to be raised and discussed in the suit, yet 
this liberality of construction must have 
some limit.” 


In Krishna Pillai v, Rangasam? Pillai (24), 
the plaintiff sued for redemption of a kanom 
mortgage of a particular date in 1859. That 
kanom was not proved by him (as in this 
case). The plaintiff relied, however, in the 
lower Appellate Court upon certain admissions 
contained: in certain documents as proving 
an earlier mortgage of some uncertain date 
after 1823. The lower Appellate Court gave 
a decree for the redemption of this earlier 
mortgage of uncertain date relying on these 
admissions. The learned Judges (Best and 
Subramania <Aiyar, JJ.) held, following 
Govindrav Deshmukh v. Ragho Deshmukh (25), 
that a plaintiff failing to establish the 
mortgage on which the suit was based should 
not be allowed to fall back upon some 
other mortgage as to which admissions 
might have been made by the defendants 
in other proceedings. 


As I said before, I think this decision 15 
binding upon me and I hold that he 
plaintiffs, having failed to prove the mort- 


(22) 13 Ind. Cas. 650; 72 P. W. R. 1912; 92 P. L. R, 
1912 s ® 


(23) 11M. 1. A.468at pp 473, 47459 W. R. (P, C.) 9; 
2 Sih. P. C. J. 107; 2 Sar. P, C..7. 320; 25 Eng. Rep. ` 

(24) 18 M. 462; 5 M, L J. 187, 

(25).8 8.543, 
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gage of 1850 for’ Rs. 820 on which the suit 
was based, could not be allowed to succeed 
on some earlier mortgage which might be 
established -by admissions made by the 
defendants in other proceedings unless the 
plaint is amended. My answer to the first 
question, therefore, is that the plaintiffs cannot 
rely, without an amendment of the plaint, 
onany other mortgage than the mortgage 
of 18th January 1850 on which the’ suit 
was brought and as that document (Exhibit 
B) has been found to be not genuine, they 
cannot give either primary or secondary 
evidente of the earlier mortgage referred 
to in the plaint for obtaining relief on the 
basis of that earlier mortgage. 

it becomes unnecessary to answer the 
second question referred to me, as an answer 
to that question is required only if the 
answer to the first question is in the 
affirmative. 

The second appeal coming on for hearing 
after the expression of the opinion of the 
Third Judge to whom the second appeal was 
referred, the Court delivered the following 

JUDGMENT.—In consequence of the 
decision of the Hon’ble Mr. Justice Sadasiva 
Aiyar, this second appeal is dismissed with 
costs. 


IN 


Appeal dismissed. 
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versus 
RANGASAMY PJLLAI—Derenpaxt— 


RESPONDENT. 

Court Fees Act (VI of 1870), $. 7 (iv) (c)—Suit for 
declaration that degree passed against plaintiff is not 
binding on him-——Consequential relief—Court bounds 
to accept valuation put by plaintiff—Ad valorem 
Count-fee. ° 
. A suit for a declaration that an instrament of 
_ mortgage or sale executed by the plaintiff or a decree 
passed against the plaintif fora debt isyos binding 
on him, is not’a mere declaratory suit, but is one with 
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consequential relief falling under section T (iv) (e) 
of the Court Fees Act and the Court is bound to 
accept the valuation put by tho plaintif, on which 
ad valorem feo should bo paid. [p. 82, col. 1.] 

Parathayi v. Shankumant, 15 M. 294; Samiya 
Mavali v. Minammal, 23 M. 490: 10 M. L. J. 240; 
Kalabhai v. The Seeretary oj State, <9 B. 19; 6 Bom 
L. R. 648; Chinnammal v. Madarasa Rowther, 27 M. 
480; 14 M. L. J. 3143; Chingacham Viel Sankaran Nair 
v, Chingacham Vitil Gopala Menon, 30 M. 185,1 M. 
L. T.4412; Malikka Meladathit v. Kunji Achammal, 5 
Ind. Cas. 927; 20 M. L. J. 791; 7 M. L. T. 177; Harihar 
Prasad Singh v. Shyam Lal Singh, 21 Ind. Cas. 404; 
40 GC. 615, followed. 

Thakoordeen Tewary v. Nawab Syed Alt Losscin 
Khan, 21 W. R. 840; 18 B. L. R. 427; 1 L A. 392; 
Narayana Putter v. Aya Putter, TM. H.C. R. 872; 
Karam Khan v, Daryat Singh, 5 A. 83L A. W., N. 
(1883) 35, distinguished from, - 


Second appeal against the decree of the 
District Court of Triclinopoly, in Appeal Suit 
No. 297 of 1912, preferred against that 
of the Court of the District Munsif of Sri- 
rangam in Original Suit No, 264 of 1910. 

This second appeal coming on for hearing 
on` lst September 1914 and having stood 
over for consideration till 16th September 
1914, the Court (Sankaran Nair and Ayling, 
JJ.), made the following 

ORDER OF REFERENCE TO A 
FULL BENCH. 


The question for decision in this second 


appeal is whether the plaintiffs are bound - 


to pay ad valorem Court-fee on their plaint. 
The allegations in the plaint are that 
their father executed a hypothecation bond, 
on which a suit was brought by the creditor 
against the father as ist defendant in that 
suit and the present plaintiffs as defendants 
Nos. 2 and 3, thatthese plaintiffs were really 
minors at that time, though they were not 
described as such in the plaint, and thata 
decree was passed both against the plaintiffs’ 
father as well @3igainst the plaintiffs. They 
now allege that the debt is not binding on 
the family and that the decree ttselfis a 
nullity. They, therefore, seek for a declara- 
tion to that effect and for an injunction to 
restrain the defendant from executing the 
decree. The lower Courts were of opinion 


that ad valorem Conrt-fee should be paid. 


The contention in second appeal is that the 
suitis only fora declaratory decree and if 
the prayer for imjunction is regarded asa 
consequeitial relief, then they are ‘énfitled to 
value it as they like and that the lower 
Courts were not right, therfdre, in holding that 
the Couyt-fee must be-paid on the ambunt of 
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the degree which is sought ie be declared aa 
binding on the plaintiffs. 

The earliest case decided by the Madras 
High Court is reported in Narayana Putter y. 
Aya Putter (1). In that case, the plaintiff had 
executed a document whereby he created a 
charge of Rs 4,500 on certain immoveable 
property and the suit was broughtto cancel 
the document. The question for decision was 
whether the suit should be valued for purposes 
of jurisdiction upon the sum secured by the 
document sought to be cancelled and whether 
institution fee should be paid on that sum. 
The first Court’ held in that case that the 
plaintiff merely sought for a declaration with- 
out any consequential relief and that, there- 
fore, Rs. 10 was the proper institution fee. 
The High Court held that as the plaintiff in 
that- suit had executed a document of legal 
validity, it created a charge of the amount of 
Rs. 4,500, that the cancellation of that docu- 
ment was a relief of a very substantial des- 
cription and very far from being a mere 
declaration. Ib was a suit, in their opinion, 
really to get rid of a charge and for the re- 
moval of a burden legally created. In 
Thakoordeen Tewary v. Nawab Syed Ala 
Hossein Khan (2) their Lordships of the 
Privy Council held that a prayer for 
setting aside a deed is a prayer for sub- 
` stantial relief, taking apparently the same 
view aS was subsequently taken by the Madras 
High Court. Tothe same effect is a decision 
in Parathayi v. Shankumani (3). 

In Samija Mavalé v. Minammal (4), their 
Lordships cited apparently with approval 
those two decisions. At any rate no dissent 
was expressed from them. The latest case 
in the Indian Law Reports that has been 
cited to us is Chinnamal v; Madarsa Rowther 
(5). The plaint in that suit for the cancellation 
and delivery of a mortgaged-deed for 
Rs. 4,000 executed by the plaintiff to the 
defendant was valued by the plaintiff at 
Rs. 50. The learned Judges, Messrs. 
Boddam and Bhashyam Aiyangar, held that 
the valuation given by the plaintif must 


be accepted. This decision seems to us to Je” 


entirely opposed to those in 7 Madras High 
Court Reports and 15 Madras Series. In a later 


(1) 7 M. H. C. R. 372 abp. 914. -: 
(2) 21 W. R. 840; 13 B. L. R. 42%; 1 L A. 199, 
A 15 M. 294, . 
4) 23 M. 490; 10 M. L. J. 240. 
(5) 27M. 480; 145M. L. J, 343. 


INDIAN CASHS. 


~ (6), a different view was taken. 


[1915 


m 


case, Malikka Meladathil v. Kunji Achammal 
The suit 
was brought by 25 plaintiffs, Nos. 2 to 25 of 
whom were parties to a sale-deed regarding 
which a declaration of invalidity was sought. 
The learned Judges held that, so far as these 
plaintiffs who were parties to the deed were 
concerned, if a declaration were given, the 


result would be the same as if the deed- 


were cancelled and, therefore, ad valorem 
stamp-fee must be paid by them. 

The decisions, therefore, appear to be in 
direct conflict with one another. The decisons 
in 7 Madras High Court Reports, 15 
Madras Series and 20 Madras Law Journal 
hold that where there is a Hability which 
is sought tobe got rid of, then ad valorem 
fee must be paid. The decision in 27 
Madras certainly and possibly the case in 
23 Madras are in conflict with them. 
Where a party executes a clocumeut, or a 
tlecree is passed against him, prima facie 
such deed or decree is binding on him. 
Until it is seb aside it cannot be treated as 
void. The decree, therefore, declaring that 
the deed or decree is not binding on the 
plaintiff has the effect of the cancellation of 
the deed or decree. 
us to be a mere declaratory decree The 
case might be different where a declaration 
is sought by a person who is not a party 
to the bond or the decree. In a case like 
that, the suit may properly be regarded as 
one for declaration, but in the other case, 
it is more properly a suit to get rid of an 
already existing gbligation. 

We think that in this state of authorities 
as the question is one of procedure and 
great practical importance, it is desirable 
to have a final decision. We, therefore, refer 
to a Full Bench the questions— 

(1) Whether a suit for a declaration 
that an instrument of mortgage or sale 
executed by the plaintiff or a decree that has 
been passed against the plaintiff for a debt 
is not binding on him, is a declaratory 


suit only ? or . 


“ (2) Whether it is a suit with consequential 
velief falling under section 7, paragraph 
4 (c) of the Court Fees Act, under which the 
Court is bound to accept such valuation as 
may be fixed by the plaintiff P or 

(3) Whether it is a suit. in which the 


(6).5 Ind. Cas. 927; 20 M. L. J. 791; 7M. L. T. 177, 
+ 


It does not appear to` 


-$ 
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plaint must be valued according to. the,” 
mortgage orthe decree amount? , 

Mr. V. Visvanatha.Sastri, for the Appellants. 

Mr. T. V. Muthukrishna Advan: for the Re- 
spordents.° 

This secoud apse coming on for heating 
before the Full Bench on the 5th October 
1914 and having stood over for consideration 
till 14th October 1914, the Court expressed 


the following 


OPINION.—A suit in which the plaintiff 
in terms prays for.a declaratory decree and 
consequential relief, prima facie comes 
within clause 4, sub-clause (c), of section 7 
of the Court Fees Act, but if at the same 
time if comes within any of the other 
classes of suits’ specified in the section 
it must be treated as a snit of that 
description and dealt with accordingly. A 
suit such as the present for a declaratory 
decree that a decree passed against the 
plaintiff is not binding on him and for an 
injunction restraining the decree-holders 
from executing it against him, cannot be 
brought within any other part of the section 
except clause 4, sub-clause (o). So too the 
other class of suits included in the reference, 
viz., suits to declare a mortgage or sale-deed 
nos: binding on the party executing it, can- 
not be brought within clause 8 or any other 
part of the section except clause 4(c). As the 
present suit for a declaration and an injunc- 
tion comes within clause 4 (c), the plaintiff 
is required by the section to state the 
amount at which he values the relief 
sought by him in the plaint which he has to 
verify, and the ad valorem fee payable i in respect 
of the suit is to be computed accordingly. 

A Full Bench of this Court has held, in a 


- judgment in .Chelasanui Ramah v. Chelasams 


Ramasami (7), to which one of the referring 
Judges was a par ty, thatthe valuation given 
by the plaintiff in cases coming under clause + 
is conclusive, and we do not think it was 
intended to raise that question again in the 
present anik nor are we prepared to 


‘reopen it. 


We have. now dealt with the present case 
ofa prayer for a declaratory decree and 
consequential relief as well, but the terms of 
the reference include also. the case. where a 
declaratory decre of the nature -indicated 
is asked for without any consequential relief. 


In Thakoordeen Tewary v. Nawab Syed Ald 
(7) 18 Ind. Oas. 363; 24 M. L.J. 233; 13 M, L. T. 
428; (1915) M. W. N. 105. 
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Hossein Khan (2), such a suit was held not 
to be a suit for a mere declaration, but for 
substantive relief. In Narayuna Putter v. 


> Aya Putter (1), a suit for the cancellation 


of a document obtained from the plaintiff 
by fraud was held not to be a suit for a 
mere declaration but* also for consequential 
relief. In Karam Khan v. Darayi Singh (8) 
it was held in view of the provisions of 
section 39 of the Specific Relief Act, that 
such a suit was a mere declaratory suit and 
did not involve consequential relief. This 
was not followed in Parathayi v. Shankumani 
(3) and was expressly dissented from ir 
Samiya Mavali v. Minammal (4), as also in, 
Kalabhai v. Secretary of State for India 
(9). In Chinnammal v. Madarsa Rowther (5), 
the case mentioned in the reference, was a 
suit for the cancellation and the delivery 
up of a bond, and was held, we think rightly, 
to be a suit for a declaratory decree with 
consequential relief under clause + (e). In 
Chingachany Vitil Sankaran Natar v. Ohinga- 
rhan Vittil Gopala Menon (10), the point 
was again expressly considered, and it was 
held that the substance and not the language 
of the plaint must be looked to, and though 
the suit in question was held to be a merely 
declaratory suit not involving consequential 
relief, the Court at the same time expressed 
the opinion that where it was incumbent on 
the plaintiff to get the document set aside 
before he could question it, it must be treated 
as involving a prayer for consequential relief 
and the provisions of clause 4 (c) would be ap- 
plicable. This was followed in Malikka Mela- 
dathil v. Kunji Achammal (6), where it 
was held that though only a declaration 
was asked for, the suit was one for cancel- 
lation and that clause 4 (e) applied. The 
statement in the judgment that an ad 
valorem fee was payable does not mean that 
clause 4 (c) was not applicable, because the 
fee payable in suits falling under this clause 
is ad valorem, though under the provisions 
of the section it is computed aecording to 
the amouut at which the relief sought is 


valued in the plaint, The wost recent 
- decision in Harthar Prasad Singh v, Shyam 
Lal Singh (11) is to the same effect. Fol- 


lowing these authorities, we are of opinion 
that a suit of the nature indicated in the 
8) 5 -A. 831; A. W. N. (1883) 55 
9) 29 B. 19; 6 Bom. L. R, 648 
(10) 30 M. 18; 1 M. L. T. 412. 
(11) 21 Ind. Qas. 404; 40 O. blag 
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reference, which merely asks for a declara- 
tion, is nonetheless a suit for a declaratory 
decree with consequential relief within the 
meaning of clause 4 (c). 

This second appeal coming on for hearing 
after the expression of the opinion of the 
Full Bench, the Court (Sankaran Nair and 
Ayling, JJ.) delivered the following 

JUDGMENT.—In accordance with the 
opinion of the Full Bench we reverse the 
“decrees of the Courts below and direct the 
District Munsif to restore the suit to his file 
and dispose of it according to law. Costs 
will abide the result, 

“ Decree reversed. 

SIND JUDICIAL COMMISSIONER'S 
COURT. i 

Firsr CIVIL Appear NO, 24 or 1914. 
August 31, 1914. 
Preseni:—Mr. Fawcett, J. C:, and 
Mr. Crump, A. J. C. 
Tis KARACHI TRADING COMPANY— 


APPELLANTS 
Versus 
FIRM or THJBHANDAS JETHANAND— 
RESPONDENTS. 


Limitation Act (IX of 1908), s. 5— Mistake of fact 
—~Sufficient cause, 

An appellant seeking to take advantage of section 
5 of the Limitation Act, on the ground of a mistake 
of fact, is bound to show that there has been no 
negligence, inaction or want of bona fides before he 
ean claim an-extension of time. [p. 82, col. 2.) 

Where, therefore, the appcllant’s Pleader was misled 
asto tho date of the decree, the uncertified copy 
obtained by the appellant being wrongly dated, and 
the appeal was consequently filed out of time: 

Held, that there was no “sufficient cause” within 
the meaning of the section. [p. 88, col. 1.] 

Appeal against the decree of the Additional 
Judicial Commissioner, Sind. 

Mr, E. Raymond, for the Appellants, 


JUDGMENT.—The time allowed by law 
for presenting this appeal expired on July 
Sth, 1914. The appeal was not, however, 
presented until July 16th. The canse of 
delay is said to ke that the appellant’s 
Pleader was misled as to ihe date of the 
decree. Judgment was pronounced on April 
Sth, 1914, and it appears that the appellant 
thereupon obtained an uncertified copy on 
which the date was wrongly given as “April 
18th.” This error led the appellant’s legal 
advisers to believe that the time for filing tlte 
appeal did rot expire until July 17th. At 
this stage we are salisicd by the affidavit 
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filed that the facts are as alleged. The ques- 
tion for decision is whether these facts 
constitute sufficient cause within the 


' meaning of those words as used in section 5 


of the Indian Limitation Act, 1908. 


Section 5 of the Limitation Act has been 
the subject of many judicial pronouncements, 
but the only principle of universal application 
which can be deduced is that itis difficult 
and undesirable to attempt to define precisely 
the meaning of the words “sufficient cause” 
lef. Dadabhat Jamsetji v. Maneksha Sorabi 
(1)], each case must be decided upon its own. 
facts. The cause here alleged is a bona fide 
mistake as toa matter of fact, videlicet, the 
date on which judgment was pronounced. 
How far a bona fide mistake of law 1s 
“sufficient cause” within the meaning of 
the section, has been debated on many 
occasions. The case already cited is on that 
point. There the Bombay High Court 
expressly approve the dictum of the Madras 
High Court in Krishna v. Chathappan (2), 
that a bona fiide mistake of law is “sufficient 
cause? where no negligence or inaction is 
imputable to the appellant. Thesame view 
was taken by the Full Bench of the High 
Court of Allahabad in Brij Mohan Das v. 
Mannu Bibi (3). Though those cases deal 
specifically with mistakes of law, the quali- 
fication is clearly equally applicable to mis- 
takes as to matters of fact. We think that 
au appellant is bound to show that there 
has been no negligence, inaction or want of 
bona fides before he can claim an extension of 
time. _ the 

We must take it tbat judgment was 
delivered in open Court on April Sth 
and it is probable that the appellant or 
his legal advisers were aware of the fact. 
If not, they could and ought to have ascer- 
tained the fact atthe time. If they did not, 
they were guilty of negligence and inaction. 
The appellant must of necessity have become 
acquainted with the fact that judgment had 
been delivered against him, for he says that 
soon after the judgment he instructed his 
Pleaders to obtain an uncertified copy. He 
ought, therefore,» to have been under no 
misapprehension as to the day on which 
judgment was gelivered His knowledge 

(1) 21 B. 552 at p. 555. 

(2) 13 M. 269. 

(3) 19 A. 348 at p. 350; A. W. N. (1897) 86. 


Vol. XXVIII] 


was not derived from the erroneous copy. 
This copy was apparently obtained by w 
Pleader’s clerk in consequence of these 
instructions, but how or on what date we 
are not informed. Jn the circumstances it 
is difficult to hold that the appellant was 
justified in accepting the date on an 
uncertified copy without further inquiry. 
The error in the copy was a gross one: which 
the smallest enquiry could have rectified. 
And though it is possible that the appellant 
is not himself primarily to blame, it is 
impossible in such matters to distinguish 
between a party and those through whom he 
acts, and even if he cannot be held liable fer 
the copyist’s blunder, his own knowledge 
or the enquiries which he might and ought 
to have made would have sufficed to correct 
it. Persons who are satisfied to take crucial 
dates from uncertified sources do so at 
their own risk. We are not, therefore, 
satisfied that there was here ‘ ‘sufficient cause” 
for the delay, and in coming to this 
conclusion we would cite the remarks of 
Jenkins, C. J., in Karsondas Dharamsey v. 
Gungabat (4) that, “when the time for 
appealing is once passed, a very valuable 
right is secured to the successful litigant 
and the Court must, therefore, be fully 
satisfied of the justice of the grounds on 
which itis sought to obtain an extension of 
the time for attacking the decree, and thus 
depriving the successful litigant of the 
advantage which he has obtained.” 
The appeal is summarily dismissed. 


Appeal dismissed. 


(4) 30 B. 329; 7 Bom, L. R. 965. 





MADRAS HIGH COURT. 
Cryin MISCELLANEOUS PETITIONS Nos. 1792 
ro 1795 or 1914. 

December 22, 1914. 
Present:-—Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 

P. M. A. M. VIELLAYAN CHETTY — 
PETITIONER IN ALL 
VErsus 
In ©. M. P. No. 1792 op 1914 
JOTHI MAHALINGA ATYER— 
RESPONDENT. 
Ix C. M. P. Nos. 1793 vo 1795 or 191-4 
ALAGIA SUNBARAMPILLAI AND OTHERS 


—-RRSPONDENTS. 
(iwi Procedure Code (Act V of 1908), O. XXII, 
r, $, cl. (8)—Practice-—Re-hearing—Death of respondent 
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before date of hearing—Legal representatites of 
deceased not brought on record—Appellunt, whether 
entitled to re-hearing of appeal. 

It is only a party who has not been heard that can 


“claim are-hearing on the ground that he has been 


prejudiced. [p. 84, col. 2.] 

Two days before an appeal cume on for hearing, one 
of the respondents died. Neither the appellant's 
Vakil nor the deceased respondent’s Vakil were 
aware of this and the appeal was heard and dis- 
missed. The appellant claimed a re-hearing of the 
appeal on the ground that it had been “decided 
without bringing the legal representatives of the 
deceased respondent on the record: 


~ Held, that the appellant had no claim toa re- 
hearing of the appeal as in the interest of Justice, 16 is 
not desirable to givea right to an unsuccessful litigant 
to argue his case more than once merely on the ground 
that one of the other parties to the proces was 
dead at the time of the hearing. [p. 84, col. 2.) 

Goda Coopooramier v. Soondrammall, 3 Ind. Cas. 
789; 6 M. L. T. 271; 33 M. 167; Janardhan v, Rama- 
chandra, 26 B. 317; 4 Bom. L. R. 23; Monee Dall v. 
Fazul Hossein, 14 W. R.3837; Ramacharya v. Anania- 
charya, 21 B. 314, distinguished. 

Duke v. Davis. (1893) 20. B. 260; 62 L. J. Q. B. 549; 
4 R. 518; 69 L. T. 490; 41 W. R. 673, followed. 

Petitions praying that in the circumstances 
stated in the affidavit filed therewith, the 
High Court will be pleased to re-hear Appeal 
No. 235 of 1911, preferred against the decree 
of the Court of the Temporary Subordinate 
Judge of Ramnad, in Original Suit No. 75 
of 1910, after bringing on record the legal 
representatives of the deceased, Muthiah 
Pillai, the second respondent in the appeal. 


FACTS.-—One of the respondents in a 
pending appeal died two days before the 
hearing thereof in the High Court, but the 
appeal was heard and dismissed without any- 
body knowing that the respondent was dead. 
Some time later the appellant moved the 
Court for bringing the legal representatives 
of the deceased respondent ou record and for 
a re-hearing of the appeal. 


Mr. F. H, va Corbett, Advocate-General], 
and Myr. T. Rangaramanuja Chartar, for ihe 
Petitioner:--The judgment is a nullity as the 
legal representatives of the deceased respend- 
ent were not on record. Janardhan v. Ram- 
chandra (1), Monee Lall v. Fuzul Hossein (2) 
and Ramacharya v. Antacharya (3). x 

Mr. -K. V. Krishnaswamt Iyer, for the 2nd 
Respondent’s legal representatives, referred 
to the provisions of the Civil Procedure Code 


(1) 26 B. 317; 4 Bom. L. R. 28. 
(2) 14 W. R. 337. 
(3) 21 B. 314. 


84 


and relying upon Goda Uoopooramier v. 
Soondrammall (4), contended that the decree 
was not void but only voidable and that too 
at the instance of the legal representatives 
and as they did not want any re-hearing, the 
appellant who had already been heard and 
so was not in any way prejudiced, was not 
entitled to have his appeal re-heard. 


JUDGMENT. 
In C. M. P. No. 1792 or 1914. 

This is an application by the appellant 
for an order to re-hear the appeal 
under the following circumstances:—T wo 
days before the appeal came on for hearing 
the 2nd respondent had died. Neither 
the appellant’s Vakil nor the Vakil who 
filed a vakalat on behalf of the 2nd re- 
spondent was aware of this. The appeal was 
heard and we delivered judgment dismissing 
16 with costs. The legal representatives of 
the 2nd respondent do not ask us to hear 
the appeal on the ground that they have 
been prejudiced by the disposal of the case. 
The learned Advocate-General who appears 
for the appellant on the present occasion 
contends that the judgment passed withont 
bringing the legal representatives of the 
deceased respondent on the record isa nullity 
and should be set aside. The question 
involved is one of considerable importance 
regarding practice. 


We have come to the conelusion that the 
appellant has no claim to a re-hearing of the 
appeal. Under the Code of Civil Procedure, 
the death of one of the defendants (the same 
rule applies to respondents) does not abate 
a suit. Under Order XXII, rule 4, clause (3), 
it is provided that if the legal representative 
of the deceased defendant is not brought on 
the record within the time limited by law, 
the suit shall abate as against such defend- 
ant, thereby indicating that the suit can 
proceed against: the other parties on the 
record, Further if a defendant has not been 
served owing to the default or neglect of the 
plaintiff, it is open to him to elect to abandon 
the suit as against the unserved defendant 
and to proceed to trial with the suit as 
against the others. The law also makes 
provision for the legal representatives of a 
deceased defendant themselves applying to 
be brought on the record ,under certain cir-« 


(4) 3 nd, Cus. 789; 33 M. 167; 6 M. L. T. 271. 
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cumstances. The object of these various 
provisions is to ensure that no party shall be 
prejudiced by a hearing in his absence. No 
rule of law has been quoted to us which 
enables a party who has had the benefit of 
a full hearing to take advantage of the 
absence of a party on the record. The 
dictum of Benson and Sankaran Nair, JJ., 
in Goda Coopooramier vy. Soondrammall (4), 
is against such a contention. All.the de- 
cided cases are reconcileable with the princi- 
ple that it is only a party who has not been 
heard that can claim a re-hearing on the 
ground that he has been prejudiced. The 
reasoning in Janardhan v. Ramachandra (1) 
may appear at first sight to point the other 
way. The statement that under section 571 
of the old Code the Courts are bownd to hear 
both the parties, is not conclusive of the point. 
Janardhan v. Ramchandra (1), Monee Lall v. 
Fuzul Hossein (2) and Ramcharya v. Ananta- 
chariar (3) are all cases in which the party 
prejudiced was granted a re-hearing. 


The rules of practice in England on which 
our Code is based are to tbe same effect. 
The decision of Bowen, L. J.,in Duke v. 
Davis(5), lends strong support to the view we 
have taken. The learned Lord Justice points 
out that if a party is dead, the records stand 
good so far as the living parties are con- 
cerned; and that any disposal of the case, 
notwithstanding the death of one of the 
parties, will be valid subject to its being 
vacated at the instance of the legal repre- 
sentatives of the person who had died. 


In the interest of justice, it is not desirable 
to give a right to an unsuccessful litigant to 
argue his case more than once merely on the 
ground that one of the other parties to the 
proceeding was dead at the time of the hear- 
ing. 

The affidavit in this case does not say in 
what manner the appellant was prejudiced 
in the conduct of the appeal before us by the 
fact that the 2nd respondent was dead at the 
time. We must decline to re-hear the appeal. 
The petition will be dismissed with costs. ° 


M né * 
In ©. M. P. Nos. 1793 ru 1798 on L914. 
As the appellané bas filed applications for 


(5) (1898) 2 Q. B. 260: 62L. J.Q. B. 549: 


tR 
518; 69 L. T. 490; 41 W. R. 673. 
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bringing in the legal representatives on the 
record, they will be granted. The Vakil who 
appears for the added representatives does 
not wish to have the appeal re-argued. 
Petition dismissed. 


SIND JUDICIAL COMMISSIONERS 

COURT. 
Crvi Revisron Apprication No. 45 or 1913. 
September 25, 1914. 
Present:—Mr. Pratt, J. O., and 

Mr. Fawcett, A. J. O. i 

PAMANMAL HEMANDAS—-APPLICANT 

VETSUS 

Musammat HOTANBAT, WIPE or 


PAMANMAI,:—Opponent, 

Arbitration Act (IX of 1899), s. 12—Hnlargement of 
time for making award—Discretion of Court, eatent of— 
Interference in revision, 

The discretion given by section 12 of the Arbitration 
Act is very wide and should be exercised on a con- 
sideration of all the circumstances of the case. The 
Court is bound to consider whether the case is a fit 
onefor granting the indulgence asked for. 

The Courts of Law should not lightly interfere with 
the discretion deliberately exercised by a lower Court. 

Jaipal Kunwar v. Indar Bahadur Singh, 26 A. 288, 
(P. C.); 811. A. 67; BC. W. N. 465; 6 Bom. T. R. 495; 
14M. L. J. 249, followed. 


Application against an order of the 
Additional Judicial Commissioner, Sind. 

Mr. Dipchand Chandumal, for the Appli- 
cant. 

Mr. Kimatrai Bhojraj, for the Opponent. 

JUDGMENT.—This is an application 
for revision of an order passed by the 
Additional Judicial Commissioner of Sind 
refusing to file an award under the 
Arbitration Act IX of 1899, on the ground 
that it had been made beyond the time 
limited by paragraph 3 of the first 
Schedule to the Act. 

The Additional Judicial Commissioner 
in the exercise of his discretion under 
section 12 refused to enlarge time on the 
ground that “he was not at all satisfied 
that justice had been done in ‘the arbi- 
tration.” It is urged in appeal that the 
Additional Judieial CorAmissioner should 
have confined himself to the consideration 
of the question whether or not the arbitrator 
had been diligent and expeditions in the 
proceedings. No doubt the diligence of 
` d ® || 
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the arbitrator is a matter which should 
weigh with the Court under sectidn 12, 
but we are not disposed to limit the 
discretion given by that section to that 
point only. It contains no such limitation. 
It is very wide and the discretion it gives 
should be exercised on a considerution of 
all the circumstances of the case. The 
party practically asks the Court for an 
indulgence and the Court is bound to 
consider whether the case is a fit one for 
the grant of such an indulgence. Even if 
the case had been before us in appeal, we 
should have refused to interfere having 
regard to the remark made by the Privy 
Council in the case of Jatpal Kunwar v. 
Indar Bahadur Singh (1), that the Courts 
of law should not lightly interfere with 
the discretion deliberately exercised by a 
lower Court. If there is no case for 
interference, even in appeal, still less would 
we be justified in interfering in revision. 

The application is, therefore, rejected with 
costs. 

Application rejected, 


(1) 26 A. 238; (P. CO); 81 I. A. 67; 8 ©. W. N. 465; 
6 Rom. L. R. 495; 14 M. L. J. 149. 


MADRAS HIGH COURT. 

SRGOND Crvin AppEAL No. 2523 or 1913. 
December 15, 1914. 
Present:—Mr. Justice Ayling and Mr. Justice 
Kumaraswami Sastri. 
RANGASWAMI KAVUNDAN AND ANOTHER 
—— DEFENDANTS—APPELLANTS 
VENSUS 


ALAGAYAMMAL—Phartirr No. 2— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. F, Arts. 109, 120 — 
“Wrongfully received,” meaning of-—~Suit for profits of 
immoveable property— Wrongful possession by decree- 
holder — Restitution—-Appeal—Possession. taken during 
appeal, nature of, tf appeal successful—Civil Procedure 
Code (Act V of 1908), s. 14-4. 

A guit for profits of immoveable property by a 
person who was dispossessed in execution of a decree 
which was reversed in appeal and who was subse- 
quently restored to possession, is governed by Article 
109 of Schedule I of the Limitation Act, 1908. 
[p. 87, col. 1.] 

The words ‘wrongfully received” in Article 109 of 


e Schedule I of the Limitation Act include receipt of 


profits under a claim or title that cannot be legally 
substantiated. [p. 87, col. 1] 

An appeal is only a continugtion of the original 
proceedings and the appellate Judgment dates back 


© 
. ; 
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to and stands in the place ofthe original judgment , 6 ‘ f 
Therefore possession taken by Mr. T. M. Krishnaswami Iyer, for the 


for all lêgal purposes. 
a person ponding an appeal is subject to the rosult of 
the appeal and must be deemed to have been without 
legal title if the original decreo or order is reversed 
and is in this sense “wrongful” as against the person 
dispossessed. “p. 87, col. 1.] 

F. H. Holloway v. Guneshwar Singh, 3 C. L, J. 182, 
dissented from. 

Savarimuthw v, Aithurusw Rowthar, 
11 M. L. J. 428, followed. 


Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. 610 of 1912, preferred against 
that of the District Munsif of Namakal, in 
Original Suit No. 378 of 1911. 


FACTS.-—-The plaintiff was dispossessed 
of certain immoveable property in execution 
of a decree. On appeal this decree was 
reversed. He then applied to the Court 
whose decree was reversed for restitution 
and gotit.. Thereupon he filed the present 
suit for mesne profits for the period of 
dispossession. The District Munsif dismissed 
the suit, holding that Article 109 of the 
Limitation Act applied to the case and 
that the suit was barred. On appeal the 
District Judge, following F. H. Holloway v. 
Guneshwar Singh (1), held that Article 120 
applied to the case and reversed the decree 
of the District Munsif. The defendants 
thereupon appealed to the High Court. 


25 M. 103; 


Dr. Swaminathan, for the Appellants :— 
Article 109 of the Limitation Act is the 
proper Article applicable. See Savarimuthu 
y. Atthuruss Rowthar (2). The wrongful 
character of the possession is not altered by 
the circumstance that such possession was 
taken under a decree. That decree having 
been set aside, the appellate decree relates 
back to the date of the original decree and 
renders possession thereunder wrongful. 
The new Limitation Act has ent down the 
old Article 109 of Act XV of 1877, by remov- 
ing the clause which existed therein giving 
the plaintiff a period of three years from 
the time he recovered possession to bring 
his suit for mesne profits. This is due toa 
similar change in section 144 of the new 
Code of Civil Procedure corresponding to 
section 583 of the old Code. Under the new 


Code the person applying for restitution must e 


do so by petition and not by suit. 


1) 3 0. L. J. 18% 
2) 25 M. 103; 11 M, L, J. 428, 


- 


~ 


Respondent :—The District Judge was right 


in holding that Article 140 applied to the 


case. The possession, having  origmated 
under a decree, cannot be said to be wrong- 
ful unless and until that decree is set 
aside and continues to be lawful so long as 
that decree is in force, The cause of 
action for the suit having arisen before the 
new Code came into operation, any change 
in the law cannot retrospectively atfect the 
right of the plaintiff to his prejudice. Article 
109 applies only to cases where the original 
receipt was without any claim or title justi- 
fying the same at the time of such receipt. 
The decision in -Savarimuthu v. Aithurusu 
Rowthar (2) had reference to Article 31 of 
the Provincial Small Gause Courts Act and 
has no bearing on Article 109 of the Limita- 
tion Act. The decision in F. H..Holloway v. 
Guneshwar Singh (1) is directly in point. 


JUDGMENT.—Thoe question raised in 
this appeal is whether a suit for profits 
of immoveable property by a person who 
was dispossessed in execution of a decree 
which was reversed in appeal and who was 
subsequently restored to possession, is 
governed by Article 109 or Article 120 of 
the Limitation Act. 


Article 109, which relates to suits for the 
profits of immoveable property belongmg to 
the plaintiff which have been wrongfully 
received by the defendant, provides for a 
period of three years from the date when 
the profits are received. The Article, as 
it stood inAct XV of 1877, contained a 
clause to the effect that, when the plaintiff 
was dispossessed by a decree which was 
afterwards set aside in appeal, the date 
was to run from the date when he recovered 
possession. This clause does not find a 
place inthe Act of 1908, which fixes the 
starting period in all cases to run from 
the date when the profits were received. 
The reason for the omission was probably 
the change which section 144, clause (2), 
of the Civil Brecedure Code of 1908 
introduced, as a separate suit for recovery 
of such profits wa% barred by that section. 
No reservation was made in the case of 
causes of action whieh arose previous to 
the coming into foreceof the new Code and 
in respect of which it has been held that 
a separate suit would lie, The result seemg 
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to be that the Article, as it stands, applies 
to all such cases. 

The District Judge following the case of 
F. H. Holloway v. Guneshwar Singh (1) held 
that Article 120 and not 109 applied to such 
suits. 


The decision of the question turns on 
whether the words “wrongfully received” 
in Article 109 should be confined to cases 
where the possession of the defendant against 
whom profits are claimed originated ina 
wrongful act. 


In Sararimuthu v. Aithurusu Rowthar (2), 
it was held bya Full Bench of this Court 
that a suit for profits received by a person 
who was in passession under a decree 
which was reversed in appeal, fell under 
Article 81 of the Madras Provincial Small 
Cause Courts Act, which exempted from the 
jurisdiction of the Small Cause Courts suits 
for the profits of immoveable property 
belonging to the plaintiff which have been 
wrongfully received by the defendant.” The 
words above quoted are identical with the 
words of Article 109 of the Limitation Act, 
and, if possession of such a person was 
wrongful for the purposes of Article 31 of the 
Provincial Small Cause Courts Act, it would 
equally be so for the purposes of the 
Limitation Act. The referring Judges 
(Justices Davies and Bhashyam Iyengar) 
were of opinicn that the suit was of the 


nature described in Article 109 of the 
Limitation Act. 
We are of opinion that the words 


“wrongfully received” in Article 109 of the 
Limitation Act include receipt of profits 
under a claim or title that cannot be 
legally substantiated. An appeal is only 
a continuation of the original proceedings 
and the appellate judgment dates back to 
and stands in the place of the original 
judgment for all legal purposes. Possession 
taken by a person pending an appeal 15 
subject to the result of the appeal and 
must be deemed to have been without legal 
title if the original .cdecree or order is 
reversed and is in this sense wrongful as 
against the person gispossessed. Section 
144 of the Civil Procedure Code, which deals 
with restituticn, empowers the Court to 
pass orders for the payment of “interest, 
damagés, compensation and mesne profits” 
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consequent on the variation or reversal of a 
decree. 

The use of the words “damages, compensa- 
tion and mesne profits” supports the view 
taken by us, as they indicate that possession 
was wrongful even though taken in execution 
of a decree or order. 

Both the cases reported in F. H. Holloway 
yv. Guneshwar Singh (1) and Savarimutha v. 
Aithurusu Rowthar (2) were decided when the 
Limitation Act XV of 1877 was in force, 
and if is not possible to reconcile the 
views taken as to what wrongful posses- 
sion or receipt of property means. We 
do not see sufficient reason to dissent from 
the view taken by the eminent Judges who 
composed the full Bench in Savarimuthu 
y. Arthurusu Rowthar (2). 

In the result we set aside the decree of 
the District Judge and restore that of the 
District Munsif with costs in this and th 
lower Court. 

Appeal allowed, 


PUNJAB CHIEF COURT. 
Civiu Reviston Petrrion No. 67 or 1914. 
January 26, 1915. 

Present: —Mr. Justice Rossignol. 
GIRDHARI LAL AND OTHERS ~ PLAINTIPP3I— 
PETITIONERS 
VETEUS 
ABDUL RAHMAN AND OTHER3— 


DEFENDANTS—- RESPONDENTS. 
Evidence—Report of Tahsildar, when evidence. 
The report of a Tashildar when acting as n com- 
missary to the Conrt is good evidence. 


Petition, under section 70 of Act IV o 
1912, for revision of the order of the Distric 
Judge, Multan, dated the 19th November 
1913, rejecting the petition for permission to 
sue in forma pauperis. 

Rai Bahadur Pandit Sheo Narain, 
Petitioners. 

Mr. Nand Lal, Bhagat Gobind Das 
Lala Durga Das, for the Respondents. 


JUDGMENT. —It kas been found as q 
fact tbat the petitioners have some means, 
The Tahsildar was acting as a commissary to 
the Court and his report is good enough 
eyidence, 


for the 


and 


se 
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Further the finding of the lower Court 
receives strong support from the fact that 
in this Court appellant has briefed one 
of the leading Counsel and has paid him a 
fee of Rs. 100. 

I dismiss the petition. No costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Ssconp Civit Appeat No. 678 or 1913. 
December 10, 1914. 

- Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
BHAGAVATULU SESHAYYA — 
PLAINTIFE—APPELLANT 
VEVvSUS 
VEDANTAM MALLESAM—DeErenpaxyr— 


RESPONDENT. 

Madras Hereditary Village Offices Act (IIT of 1895), 
s. 18—Village headman, office of—Emvlumeits, when 
become attached to office of village headman—Board. 
of Revenue making the office a salaried one—Suit for 
declaration of right to office filed after date of Board 
proceedings—Jurisdiction. 

Where the Board of Revenue in virtue of the 
powers conferred npon them by section 32 of Madras 
Act II of 1894 made the office of village headman a 
salaried one: 

Held, that the emoluments became attached to the 
office within the meaning of section 13 of Madras Act 
III of 1895 from the date of the issue of the Board’s 
proceedings. [p. 90, col. 1.] 

Where, therefore, after that date a'suit was institut. 
ed in a Civil Court for a declaration of the plaintiff's 
right to the office of village headman: 

Held, that the Civil Court had no jurisdiction to en- 
tertain the suit after that date. lp. 90, col. 2.) 


Second appeal against the decree of the 
District Court of Kistna at Masulipatam, in 
Appeal Suit No. 209 of 1912, preferred 
against that of the Principal District Munsif 
of Masulipatam, in Original Suit No. 644 
of 1910. 

FACTS.—The suit is in respect of the 
office of village headman of the village of 
Kuchipudi, a proprietary estate in the Divi 
taluk of the Kistna District. By a notifica- 
tion published in 1909, the Government 
made the provisions of Madras Act II of 
1894 applicable to this taluk and the 
Collector of Kistna was directed to 
submit proposals for the revision of the 
establishments. The proposals relating 
to the village in question were sanctioned by 

e 


the Board of Revenue under rules framed 
by it by virtne of section 32 of Madras Act 
If of 1894 and contained in Appendix J to 
Standing Order No. 147, paragraph 5. The 
defendant was, thereupon, nominated to the 
said office and was directed by the Tahsildar 
to take charge of the same onthe lst Decem- 
ber 1913. The plaintiff who unsuccessfully 
tried to be appointed to the said office filed 
the present suit in the District Munsif’s 
Court of Masulipatam on the 23rd September 
1910 for a declaration of his right to the said 
office. The defendant contended enter alra 
that the Civil Court had no jurisdiction, as the 
office was one to which emoluments were 
attached and so taken out of the jurisdiction 
of Civil Courts. The District Munsif over- 
ruled this contention and decreed the 
plaintiff's suit. Onappealthe District Judge 
disagreed with the District Munsif and 
upholding the plea as to jurisdiction, dismiss- 
ed the plaintiff’s suit. Against the said 
decree of the District Judge the plaintiff 
preferred this second appeal. 


Mr. V. Ramadoss, for the Appellant:—The 
emoluments became attached to the office only 
from the day from which the pay of the incum- 
bent was payable, 2. e., from the Ist December 
1910. All that the Board’s proceedings did was 
to annex the remuneration to the office but not 
to attach it to the same. The various orders 
made by the Government and its officers, were 
unnecessary and ultra vires. The money 
cess itself was only leviable from Ist April 
1910 and on the date of suit none of the 
contributions mentionedin section 25 existed. 
The true test is whether the person entitled 
to the office can draw his pay from lst April 
1910. In any event the District Judge 
erred in dismissing the suit. He ought to 
have returned the plaint for presentationto the 
proper Court. 


Mr. D. A. Govindataghava Iyer, for the 
Respondent:—The office in question isa 
newly created office because it is a salaried 
one. The emoluments certainly became 
attached to the office from the date of the 
Board’s proceedings. * Under the Government 
notification a fund came into existence on Ist 
April 1910, from which the® village officers 
tould be paid within the meaning of section 
29 of Madras Act IT of 1894. The words of 
the section are significant, viz, “allowances to 
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which they may be entitled.’ The suit wa , 
therefore, not cognizable by the Civil Court 
on the 23rd September 1910. 


JUDGMENT, 


NAPIER, J.—The question raised in this 
second appeal turns on the construction of the 
words “provided that emoluments have been 
attached thereto” iw section 13 of Act IIT of 
of 1895. The suit was bronght in the 
Court of the Principal District Munsif of 
Masulipatam by the plaintiff for a declaration 
of his right to the office of village headman 
of Kuchipndi agraharam and objection was 
taken that the Civil Court had no jurisdic- 
tion to try such a suit. The District Munsif 
held that the Court had jurisdiction and 
decreed the plaintiffs claim. The District 
Judge on appeal reversed his decision on the 
ground that the Civil Court had no jurisdic- 
tion on the date of the suit. Hence the 
second appeal, 


The suit was filed on the 23rd September 
1910. The defendant was instructed by the 
- Tahsildar to take charge of his office from 
the lst of December. Vide Exhibit O, the 
Tahsildar’s arzi to the Head-quarters Deputy 
Collector informing him of his having taken 
that action. Admittedly if the emoluments 
became attached to the office of the 
headman as from that date, then the suit 
filed in September would have been one for 
the recovery of a village office to which 
emoluments had not atthat time been attached 
and as such would have been within the 
jurisdiction of the Civil Courts. We have, 
therefore, to see whether the emoluments 
were attached at a date earlier than 
September 1910 as decided by the lower 
Appellate Court. For the purpose of 
deciding this question we called for the 
Board’s proceedings, No. 3 of January 5th 
1910, which had not been produced before 
the lower Courts but were evidently the basis 
of the administrative proceedings under 
which emoluments were attached to this 
particular office. | 

Tt was contended by the appellant that 
emoluments became atththed within the 
meaning of the section only from the day 
from which the pay of the incumbent began 
to run. We asked the learned Vakil for the 
appellant, who ia this view attached the 
emoluments, and we are unable to get any 


answer to it beyond the argument that the 
State attached the emoluments either through 
the Tahsildar who fixed the date or through 
the Deputy Collector who sanctioned his 
proceedings for doing so. With reference to 
the Board’s proceedings his contention was 
that they annexed the remuneration to the 
office within the definition of the word 
“emoluments” in section 4 but that the 
attachment was as above stated. The history 
of the proceedings appears to be as follows. 
The Madras Act II of 1894 was passed 
to amend the law relating to village officers 
in permanently settled estates, to make 
better provision for their appointment and 
remuneration and generally for securing 
their efficiency. Chapter II deals with the 
strength, appointment and control of 
village establishments and Chapters IIT and 
IV provide for the enfranchisement of 
such village office nams and the remuneration 
of the offices by the establishment of a 
village service fund for that purpose. 
Section 19 of that Act gives power to 
the Government to direct, from such date 
as it may notify, the levy of a money 
cess the proceeds of such cess to be 
paid with contributions from other sources 
into the village service fund; and section 29 
provides that on or after the date 
notified in any estate under section 19, the 
village officers shall be paid from the 
aforesaid fund the salaries and other 
allowances to which they may be entitled 
according to such seale and in such manner 
as may be prescribed by the Board of Revenue 
by rules made under section 32; and section 32 
empowers the Board of Revenue to 
make rules with regard to many matters 
one of which is “salaries and allowances 
to be assigned to village vfficers, and the 
method of this payment.” It was in accordance 
with this procedure that the office of 
headman in this village became a salaried 
office. On some day in 1909—the exact 
date does not appear here—-the Government 
applied the provisions of Chapters III and 
IV of Act IT of 1894. to the village 
establishments in the proprietary estates 
in the Divi taluk, Kistna District. The 
Collector of Kistna was called upon to 
submit proposals for the revision of 
establishments aŭd his proposals, dated 
26th October 1909, formed the subject of 
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the Board’s resolution above referred to. 
"Mhe resolution sanctions his proposals 
subject to certain modifications, one of them 
being that for the tnam village of Kuchipudi 
and 


a karnam and a headman a 
talatyart are sanctioned instead of two 
officers proposed ‘by the Collector and 


another ‘being that the standard scale of 
pay was to be adhered to. The standard scale 
of pay is fixed by rules made by the Board 
under section 32 of the Act to be found 
in Appendix 1 to Standing Order No. 147, para- 
graph 5. Vide the Board’s Standing Orders, 
1907 Edition, Volume Il, page 343. It was 
contended by Mr. Govindaraghava Aiyar 
on behalf of the respondent that these 
proceedings and orders, Exhibits Alla, 
Viland IX, created a new office, because 
the office becomes from that date a salaried 
one. We do not think it necessary to go as 
far as this and we doubt whether the 
circumstances of the case make the 2nd 
Chapter of the Act applicable ; we think 
that there is great force in the appellant’s 
contention that these various orders were 
unnecessary and ultra vires, but we have no 
doubt that from the date of these proceedings 
of the Board emoluments became attach- 
ed to an existing office of headman. It 
is true .that until the Ist of April 
there was no money cess in existence from 
which contributions could be paid into the 
village service fund; and it is probable 
that there were in existence none of the 


contributions set out in section 28. Cut 
on that date a notification was issued 
under section 19 by the Government 


directing the levy of a cess from the lst 
of April 1910 and it is clear that from 
that date there was a fund from which 
within the meaning of section 29 the 
village officers should be paid. Section 29 
provides that the village officers should be 
paid from the aforesaid fund the salaries 
and other allowances éo which they may be 
entitled according to such scale and in such 
manner as may .be prescribed by the Board 
_ of Revenue by rules made under section 32. 
It seems to us clear that, if there was a 
fand created in April 1910 for the payment 
to village officers of salaries to which they 
were entitled under the rules made by the 
Board of Revenue, then the emoluments 
must have beem attached to that village 
- office by the Board’s proceedings making the 


office a salaried one; and we can give no weight 
to the orders of the Tahsildar directing the 
headman to take over his duties as a salaried 
officer on the lst December. It is quite an 
open question whether the officer entitled 
to hold the office of headman was not 
also entitled to draw his pay as from 
the ist of April 1910. We do not, 
however, decide that question. We are clear 
that the emoluments were attached to the 
office within the meaning of section 13 of 
Act IIL of 1895 from the date of the issue 
of the Board’s proceedings, dated 5th January 
1210, and that, therefore, the District Judge 
was right in holding that in September 1910 
the Civil Courts had no jurisdiction to enter- 
tain the suit. The second appeal must be 
dismissed with costs. The plaint will be re- 
turned to be presented to the proper Court. 

Sapasiva Aryar, J.—I concur in the above 
judgment and in the additional order that the 
plaint should be returned to the plaintiff to 
be presented to the Gourt having jurisdic- 
tion over the suit. 

Appeal dismissed; Plaint returned, 


PUNJAB CHIEF COURT. 

Secoxp Civit Aprea No. 2176 or 1914. 

' November 28, 1914. 
Present:—Mr. Justice Shadi Lal. 
THAKAR DAS—Ossuctor—ApPELLANT 
VETSUS 
Tus OFFICIAL LIQUIDATOR, 

Tue PESHAWAR BANK, lro.—Ovrner 

PaRTY— RESPONDENT. 

Companies Act (VI of 1882), s. 169—Companies Act 
(FTI of 1918), s. 284—-Appeal—Notice not served within 
three weeks—Second appeal incompetent-—Proceđure 
under old Act, applicability of—Pending cases, 

Section 284 of Act VII of 1913 expressly provides 
that for the purposes of the pending proceedings the 
old Companies Act shal! be deemed to remain in full 
force. [p. 91, col. 1.) 

Where the Divisional Judge dismissed an appeal 
on the ground that npfices were not served within 
three weeks on the respondent as required by section 
169 of the Companies Act, 1882; 

Heid, (1) that a secomd ‘appeal gas not competent; 

(2) that having regard to the fact that section 169 
of the old Act was applicable to the case the first 
appeal was rightly rejected. [p. 91, col. 1.] 

Second appeal from the order of the 
Divisional Judge, Multan, dated the 20th 
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July 1914, affirming that of the Additional 


District Judge, Multan, dated the l5th June , 


1914, deciding that the name of the appel- 
lant may be borne on the list of contributories 
to the Bank of Peshawar, Limited, at Multan. 

Mr. Nand Lal, for the Appellant. 

Mr. Santanam, for the Respondent. 

JUDGMENT.—This appeal and appeals 
Nos. 2177, 2178 and 2179 of 1914 are closely 
connected and involve the same point. This 
judgment will, therefore, dispose of all the 
four appeals. 

The learned Divisional Judge has held 
‘that the appeals to his Court were barred by the 
provisions of section 169 of the Indian 
Companies Act, 1882, becanse the notices of 
appeals were not served on the respondent 
within three weeks from the date of the 
order of the District Judge, and he has, there- 
fore, dismissed the appeals. It is quite clear 
that there is no second appeal from the 
order of the Appellate Court and the matter 
is placed beyond dispute by a Division 
Bench judgment- reported as Basheshar 
Nath v. Kanhaya Lal (1). Kamaraju v. 
Secretary of State (2), cited by Counsel for the 
appellant, deals with a decree and has 
absolutely no bearing on the point before 
me. I must, therefore, hold that a second 
appeal is incompetent. 

There is no ground for interference in 
revision. The proceedings in liquidation 
began before Act VII of 1913 came into 
force and section 254 of that Act expressly 
provides that for the purposes of the pend- 
ing proceedings, the old Act shall be deemed 
to remain in full foree. The period pres- 
eribed by section 169 of the Act of 18582 is, 
therefore, applicable and as the notices of 
the appeals preferred to the Divisional 
Court were not served within that period, 
the appeals could not be heard. The lower 
Appellate Court has refused to extend the 
period and I cannot, in revision, interfere 
with the discretion which, according to law, 
vested in that Court. 

I, therefore, dismiss the appeal with costs, 
‘Counsel’s fee Rs. 16. °-° 


Appeal dismissed. 


(1) 22 Ind. Cas@250; 34 P9 R. 1913; 45 P.L.R. 1914. 
(2) 11 M, 309, e 
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MADRAS HIGH COURT. 
SECOND Civin APPRALS Nos. 1325 AND 1442 
or 1912. 
January 12, 1915. 
Presené:—-Mr. Justice Ayling and 
Mr. Justice Tyabjt. 
SHENNAVA REDDIAR—P taintiyve— 
APPELLANT IN BOTH 
VErsits 
In S.A. No. 1325 or 1912 
VENKATACHALA REDDIAR AND 
ANOTHER — DBFENDANTS—~- RESPONDENTS, 
lx S. A. No. 1442 or 1912 
OVU REDDIAR AND ANOTHER— DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXHI, r. 1 
(3)—-Suit by reversioner for declaration that certain 
alienation was not binding, withdrawal of, without 
permission—Fresh suit for possession, whether main. 
tainable, 

A. suit for possession by a reversioner on the ground 
that the alienation made by the widow is not binding 
on him is barred by Order XXII, rule 1 (3) of the 
Civil Procedure Code, 1908, if a previous suit by him 
for a declaration that the said alienation was not 
binding was withdrawn without permission to bring 
another suit. [p. 92, cols. 1 & 2.) 


Second appeals respectively against the 
decrees of the District Court of innevelly, 
in Appeal Suits Nos. 276 and 280 of 1911 
respectively, preferred against the decrees of 
the Court of the District Munsif of Tauti- 
corin, in Original Suits Nos. 266 and 282 
of 1910. 


FACTS,.—-The plaintiff, claiming to be 
the reversioner to the estate of one Sennavya 
Reddiar, instituted two suits in the District 
Munsif’s Court of Satur for declarations 
that certain alienations made by Ovammal, 
the widow of the said Sennava Reddiar, were 
not binding on him as reversioner. During 
the pendency of these suits, the widow died. 
The plaintiff thereupon withdrew both the 
suits without obtaining the permission of 
the Court to file fresh suits in respect of the 
same subject-matter. He then instituted the 
present suits for possession of the lands 
basing his suits on precisely the same grounds 
as before. Both the lower Courts held that 
the suits were barred by the provisious of 
Order XXI, rule 1 (3), Civil Procedure 
Code. The plaintiff thereupon preferred 
these second appeals to the High Court. 

Dr. Swaminathan and Messrs. V.S. Govinda- 
chariar and Kallapiran Iyengar, for the 
Appellant :—The causes @f action for the 
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present suits are different from the one 
for the previous suits. The appellant could 
not have sued for possession on the date of 
the institution of the previous suits as the 
widow was then alive. 

Messrs. T. Rangachariar and A. Sriranga- 
chartar, for the Respondents :—-The point is 
aoueladed by authority. Vide Achuta Menon 
y. Achutan Nayar (1) and Machana Uajhala v. 


Gorugantulu (2). 


Dr. Swaminathan, in reply :—The cases 
quoted by the other side are imapplicable as 
they are decisions under the old Code. Sec- 
tion 873 of the old Code has been changed 
by the substitution of the words ‘subject- 
matter’ for * matter.’ 


JUDGMENT. 


AYLING, J.—The facts of the case are 
get forth in paragraph No. 12 of the Dis- 
trict Munsif’s judgment as follows: The 
plaintiff, who has filed these two suits now 
for recovery of possession of the plaint 
properties, filed two suits in the Satur 
District Munsif’s Court. Exhibits B and 


A ure his plaints in previous suits Nos. 97. 


and 96 of 1909 on the file of the Satur Dis- 
trict Munsif’s Court. The previous suits 
were filed by the present plaintiff in his 
capacity as reversioner to the estate of one 
Sennava Reddiar, the husband of Ovammal, 
and for declaration that the alienations made 
by the widow, Ovammal, were not valid and 
binding on him as reversioner. Pending the 
disposal of the suits, Ovammal died. The 
plaintiff simply withdrew the two suits on 
her death, without obtaining permission to 
bring fresh suits. There is no allegation 
inthe present plaints that any permission 
was obtained and, in fact, in the course 
of the arguments, the plaintiff's Pleader 
admitted that no permission had been 
obtained. Exhibits I in both the suits, which 
are orders in those two suits, also show that 
no permission was applied for or granted. 
It is, therefore, clear that these two suits 
have been instituted without any permission. 
The present suits are for recovery of posses- 
sion of the same properties covered by the 
same alienations onthe same ground, that 
the alienations are not binding on the 


(1)'21 M. 3 
(2) 8 Ind. Cus. wi (1910) M. W. N. 782; 9 M. L. 


T, 468. 


reversioner, the plaintiff. Excepting the 
fact that the present suits are for recovery 
of possession, while the former suits were 
only fora declaration that the alienations 
were not binding on the estate, there is no 
other difference between the allegations in 
the two suits. The question is whether the 
present suits are barred under Order XXIII, 
rule 1, sub-clause (3), old section 373, 
Civil Procedure Code.” 

As far as this Court is concerned, the 
question is concluded by authority. Vide 
Achuta Menon v. Achutan Nayar (1) and 
Machana Uajhala v. Gorugantulu (2). 
The facts of the latter case are pre- 
cisely similar to those of the present 
case; and the learned Judges accepted 
without discussion the principles laid down 
in Achuta Menon v. Achutan Nayar (1) and 
held that the second suit would not lie. 

. The judgment in Achuta Menon v, Achutan 
Nayar (1) contains a full discussion of the 


“true meaning of section 373 of the old Code- 


of Civil Procedure and the facts, as ib seems 
to me, were somewhat more favourable to 
the plaintiff than in the case before us. The 
substitution of the words “subject-matter ” 
for the word “matter” in Order KAJI, 
rule 1 (3), of the new Code of Civil Press. 
dure darba nly does not improve the case 
from the appellant’s point of view. 

I would dismiss the second appeals with 
costs. 

TDyaABII, J.—In the face “of the decisions 
cited by my learned brother, I agree that 
there is no room for any further discussion 
of the law. 


Appeals dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Crvit Revision APPLIGATION No, 82 or 1914. 
October 2, 1914. 
Present:—Mr. Pratt, J. O., and Mr. Crouch, 
A. J.C. 
HUSSHINALI SIeLEM ANJI—Appricant 


6 VETSUS 


SECRETARY or STATE ror INDIA In 


COUNCIL— OPPONENT. 
Civil Procedure Code (Act F of 1908), O. KAK VII 
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7, 1—Security bond for appearance of defendant, object 
of —Enforcement of bond. . 

The object of a security bond executed under 
Order XXXVI, rule 1, of the Civil Procedure Code, 
is merely to secure the rights of the jadgment.- 
creditor and Government are not interested in the 
proceedings in any way. Itshould be enforced only 
on the application of the judgment-creditor, and 
then only to the extent of the sum of money found 
payable under the decree. 


Civil revision application against an order 
of the Joint Sub-Judge, Shikarpur. 

Mr. Isardas Oodharam, for the Applicant. 

Me. E. Raymonl, Government Pleader, 
for the Opponent. 


JUDGMENT.—These proceedings have 
arisen out of a suit filed by one Imambux 
for restitution of conjugal rights against his 
wife and two others. 

Being apprehensive that the defendants 
were about to,leave the jurisdiction of the 
Court, he obtained an order for security 
of their appearance under Order XX XVIII, 
rule 1, Civil Procedure Code. The applicant 
was the surety. The date fixed for hearing 
was the 16th January 1911. On defendants 
failmg to appear on that day application 
was made fora warrant for their arrest. 
This application was, however, withdrawn 
when the defendants appeared in person on 
the 26th of January. Nevertheless the 
Sub-Judge, Shikarpur, issued suo motu 
notice to the surety to show cause why his 
bond should not be forfeited. On the 19th 
of April he made an order forfeiting the 
surety’s bonds and directing payment of 
the whole amount of the maximum sums 
therein stipulated to Government. The 
order directing the payment to Government 
is clearly wrong, for the object of such 
bonds is merely to secure the rights of the 
judgment-creditor and Government are not 
interested in the proceedings in any way : 
See in this connection the case of Basanti 
Lal v. Cheddu Singh (1). The principle of 
the procedure is that the surety should 
stand in place of the judgment-debtor, so 
that any amount found payable in the 
decree can be recovered from him if the 
judgment-debtor should abscond. With 
this object the form of’ the bond as well 
as Order XXXVIII, rule 2 (2), limits the 
liability of th@ surety? to such sums of 


money as the defendant may be ordered to ° 


(1) 16 Ind. Cas. 118; 16 C.W. N. 664 39 C. 1048. 


, 


w 
a 
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pay in the suit. The bond in the present 
case made the surety liable to pay any 
sum of money to the extent of Rs: 500 
which may be adjudged to the defendant 
in the said suit. There was, therefore, no 
justification whatever for the Sub-Judge 
ordering the applicant to pay the full sum of 
Rs. 500 in the case of each surety bond. 


The enforcement of the bond should only 


have been made on the application of the 
judgment-creditor and then only to the 
extent of the sum of money found payable 
under the decree. The order of the Sub- 
Judge in the present case is singularly in- 
considerate, for the default was merely a 
technical default which led to no consequences 
that prejudiced the plaintiff, Imambux. The 
Government Pleader very rightly makes no 


‘attempt to support the order. 


We accordingly set aside the order of 
the Sub-Judge and direct that the sum 
of Rupees fifteen hundred (if paid) should be 
restored to the applicant. Thisis without 
any prejudice to any rights that _ Imambux 
may have to enforce his decree against the 
surety. 

Application allowed, 


MADRAS HIGH COURT. 
Civiu Revision Petrrron No. 89 or 1914, 
January 7, 1915. 
` Present:—Mr. Justice Sadasiva Aiyar. 
SUNDARHSA GURUKKAL——PLAINTIFE— 
PETITIONER 
VETSUS 


SAMBASIVA AIYAR AND OTHERS—- 


DEFENDANTS— RESPONDENTS. 

Promissory note—Signatwre as agent—Inference— 
Agent, if personally liable. 

Where an executant of a promissory note describes 
himself as an agent both in its body and in its 
signature portion, if is a clear indication that he did 
not intend to make himself personally liable and hc 
cannot, therefore, be made personally liable on such 
a note. [p. 94, col. 2.] 

Koneti Naicker v, Jatu Gopala Aiyar, 21 Ind. Cas. 
4.17; 14 M. L. T. 414; 26 M. L. J. 425 and Chapman 
v. Smethurst, (1909) 1 K. B. 927; 78 L. J. K. B. 654, 
100 L. T. 465; 16 Manson 171; 14 Com. Cas. 94; 53 §. 
J. 840; 25 T. L. R. 383, followed. 


Petition, under sect'on 25 of Act IX of 
1887, praying the High Court to revise the 
e 


Pi 
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decree of the Court of the Subordinate 
Jadge of Mayavaram, in Small Cause Suit 
No. £572 of 1913. 

FACTS.—The suit was upon a promissory 
note executed by defendants Nos. 3 and 4, 
the Manager and Agent respectively of an 
Ablusheka Kattalai, for moneys borrowed 
for the purposes of the Kattalai. The 
ist defendant, the trustee of the Kattalai, 
and the 2nd defendant, a Receiver of the 
temple properties appointed by the Court, 
were also sought to be made liable thereon. 
The Subordinate Judge of Negapatam dis- 
missed the suit as against the 2nd defendant’ 
on the ground that prior to its institution 
the sanction of the Court had not been 
obtained and as against defendants Nos. 3 
and - on the ground that they incurred 
the debt only on behalf of the Ist defend- 
ant as his agents and were not, therefore, 
personally lable, and decreed the suit as 
against the Ist defendant, The plaintiff, 
thereupon, preferred this civil revision peti- 
tion against so much of the order of the Sub- 
ordinate Judge as dismissed the suit against 
defendants Nos. 2 to 4. 

Mr. G. S. Ramachandra Iyer, for the Peti- 
tioner —The makers of the note are primarily 
liable even though the trustee is also liable: 
Kanemar Venkappayya v. Krishna Charya 
(1). This primary liability is not taken away 
by the fact that some other person is jointly 
liable with. them. 

Messrs. T. V. Gopalaswami Mudaliar and 
S. Muthia Mudaliar, for the Resondents :— 
The defendants Nos. 3 and & acted only 
as agents of the lst defendant and tbis 
is apparent from their description as 
appearing in the body of the note as also 
below their signatures. They are not persou- 
ally liable: Koneti Naicker v. Jatu Gopala 
Aiyar (2), Chapman v. Smethurst (3). 


JUDGMENT. —The plaintiff is the peti- 
‘tioner in revision. He ‘brought a suit 
against four defendants on a pro-note exe- 
cuted by two of them, namely, the defendants 
Nos. 3 and 4, who executed ib as manager 


(1) 17M. L.J. 613 at p. 615; 2 M. L. T. 529; 31 
M. 161.. - 

(2) 21 Jud. Cas. 417 
14M. L. T. 41 


; 25 M. L. J. 425 at pp, £80, 431; 


(3) (1909) 1 K. B. 927; 78 L. J. K. B. 654; 100 L.e 


T. 465; 16 Manson 171; 14 Conf. Cas. 94; 583 S. J. 340; 
25 T. L. R, 383. 
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and agent respectively ofa Kattalai under 
the Ist defendant. Plaintiff got a decree 
against the Ist defendant alone, who 15 
the trustee of the temple Kattalai. His 
suit was dismissed as against the defendants 
Nos. 3 and 4 on the ground that they 
incurred the debt only as the agents of the 
Ist defendant. The suit was dismissed as 
against the 2nd defendant on the ground 
that he was a Receiver appointed by the 
Negapatam Sub-Court for the properties 
of the temple and the sanction of that 
Court had not been ‘obtained for the 
institution of this suit against him. ‘The 
plaintiff has fled this revision petition 
for the purpose of making the defendants 
Nos. 2 to 4 (respondents Nos. 1 to 3) also 
liable for his claim. 

As regards the 2nd defendant (lst res- 
pondent) nothing was urged -before me 
against the view taken by the Subordi- 


nate Judge and J dismiss the revision 
petition at once as against the 2nd 
defendant. 


Coming to the defendants Nos. 3 and 4 
(Respondents Nos. 2 and 3), (1) the pro- 
mussory note, in the very body, describes 
the defendants Nos. 3 and 4 as Abhisheka 
Kattalai manager and agent holding power 
of attorney for Abhisheka Kattalai ; (2) 
the money is stated in the note jg: be 
borrowed for the said Kattalai expenses ; 
and (3). the pro-note is also signed with 
the description of the defendants Nos:.3 and 
das manager and agent holding power of 
attorney. 

Having regard to the observations of Sir 
Arnold White, C. J., in Koneti Naicker v. Jatu 
Gopala Atyar (2), concurred in by Oldfield, 
J., and to the observations of the Court of 
Appeal in Chapman v. Smethurst (8), I hold 
that where in the signature portion also, the 
executant signs asan agent and it appears 
from the perusal of the pro-note and from the 
fact of the signature being placed at the foot 
of the note as agent that the agent did not 
intend to make himself personally liable, he 
cannot be made personally liable under the pro-® 
note. The cases,quoted by the petitioner’s 
learned Vakil [including the above case in 
Koneti Naicker v. Ju Gopala Adyar (2) in 
which the agent was held personally liable] 
were cases In which thé agent had not signed 
as agent though he was described in the 
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body of the note as agent. J, therefore, 
dismiss the revision petition against the 
defendants Nos. 3 and 4 also, though without 
costs, as the question of law is; (or, atleast 
was till recently) a much mooted question. 
The petitioner will, however, pay the 2nd 
defendant’s costs. 
Fetition dismissed, 


PUNJAB CHIEF COURT. 
Firsr Civin MISCELLANEOUS Apprat No. 2555 
or 1914, 

December 7, 1914. 
Present:—My. Justice Shadi Lal. 
KANSHI RAM—ApvreLnant 
TCTSUS 
Tus PESHAWAR BANK, Lro., IN 
LIQUIDATION —RESPONDENT. 


Res judicata—Company in  liquidation—Contri- 
butories, settling list of—Question, whether can be 
re-opened. i 

An order ofa Court bringing the name of a 
person on the list of contribufories if not 
appealed against, becomes final und operates as 
res judicata and the question as to the liability of 
such person as contributory cannot be re-opened. 


Miscellaneous first appeal from an order 
of the Additional Judge, Multan, dated the 
8rd October 1914, calling for Rs. 450 on 
account of shares. l 

Lala Sangam Lal, for the Appellant. 

MT. Santanam, for the Respondent. 

JUDGMENT.—Civil Appeals Nos. 2555 — 
2555 are connected and will all be disposed 
of by this judgment. The appellants are 
Buta Ram, Hardawari, Karam Chand and 
Kanshi Ram, who have been settled on the 
list of the contributories of the Peshawar 
Bank now in liquidation. The Liquidator 
issued notices to the share-holders informing 
them of the date fixed for settling the 
list of the contributories and the first three 
appellants filed objections, which were 
rejected by the District Judge on the 15th 
June 1914. Kanshi Ram didnot file any 
objections. After disposing of all the 
objections the Court seébled the list on the 
7th August 1914 and the names of all 
the appellants yere, as stated above, entered 
onit. . e 

lt .will be observed that none of the 
appellants preferred appeals from the orders 
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passed on the 15th June 1914 and 7th 
August, 1914, and those orders have now 
become final and cannot be challenged. 

Itseems that thecontributories were required 
by the Court to pay calls on their shares 
by the 30th September 1914, and the four 
appellants made applications objecting to 
the calls on the ground that they had 
ceased to be share-holders before the com- 
pany went into liquidation, These applica- 
tions were rejected on the 3rd October. 
The appeals are against the. order of the 
3rd October and the objection to their 
entertainment is that the question as to 
the liability of the appellants as contribu- 
tories,- having been decided on the 15th 
June and 7th August 1914, is now 
res judicata and cannot be re-agitated in 
these appeals. in my opinion, this objection 
isa valid one and must prevail. 

I must, accordingly, hold that the learned 
Judge of the Court below was right in 
refusing the applications of the appellanis 
and that these appeals must be dismissed. 
The appellants must pay the costs of the 
Liquidator in this Court. 


Appn-al dismissed, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Givin Apeeat No. 3 or 1912. 
August 31, 1914. 
Present:—Mr. Fawcett, J. C, and 
Mr. Crump, A. dJ. O. 
GAGANDAS AND ANOTHER — Prainrives— 

APPELLANTS 
versus 
- YUSIF walad MONG AND ANOTHER 
DEFENDANTS — RESPONDENTS. 

Bombay Land Revenue Code (ActHL of 1901), s. 56, 
retrospective effect af—Presumption— ested right. 

The ordinary presumption against retrospectivity 
of a Statute operates chiefly when a law prejudicially 
affects vested rights. [p. 96, col. 2.) 

Section 56 of the Bombay Land Revenue Code has 
retrospective effect. {p. 96, col. 2.] 

Appeal against the decree of the Additional 
Judicial Commissioner, Sind. 

Mr. Kematrat Bhojraj, for the Appellants. 

Mr. Rupchand' Bilaram, for the Respond- 
ents, 
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JUDGMENT.—In this case the facts held 
proved by the lower Court, which are bind- 
ing on us in second appeal, are: 

(1) Defendant Yusif transferred the lands 
in suit for Rs. 30 to plaintiff Tikiomal in 
1884; es 

(2) the lands were forfeited to Govern- 
ment under the fallow rules some time pre- 
vious to 1900 (in 1899 according to statements 
of the Pleaders in this Court); 

(3) in 1900 the Assistant Collector, 
Tatta, authorised the Mukhtiarkar to hand 
them back to defendant on payment of arrears 
of assessments; but defendant failed to make 
the necessary payments or take up the 
lands; | 

(4) in 1902 the Collector ordered that 
‘the lands should be offered to defendant on 
restricted tenure, but free of past arreas of 
assessments, but defendant again failed to 
avail himself of this order; 


and (5) it was only in 1907 that on a fresh ` 


sanction of the Assistant Collector, the 
defendant actually took up the lands.” 
-Itig clear from these facts that there was 
no actual disposal of the occupancy of these 
lands by the Collector, within the meaning of 
section’ 56 of the Bombay Land Revenne 
Code, until 1907. There was an offer by the 
Collector to dispose of it in 1900 to defend- 
ant on certain conditions, with which he 
failed to comply, and accordingly there was 
no disposal prior to 5th October 1901, when 
the amendment of section 56 by Bombay Act 
III of 1901 came into force. 


The appellant’s Pleader contends, however, 
that section 56 as amended cannot apply 
to any case, unless the forfeiture on which 
the Collector has acted is one in which he 
has complied with the provisions as to 
notice, etc., contained in the proviso to 
section 153 of the Code, which was added 
by the same, Act of 1901. This is an 
argument which has been dealt with in 
the lower Court’s judgment and we have 
no hesitation in thinking that it was 
rightly overruled. As pointed out by the 
learned Judge, the plaintif immediately 
before the 5th October 1901 had no right, 
title or interest in the lands whatever, but 
only the beneficial interest in his vendor's 


chance of having the landg re-granted to him e 


as the defaulting khaiedar. Plaintif had, 
therefore, no vested right which is interfered 
+ 4 
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with by the amendment of section 56, and 
he cannot claim the benefit of the ordinary 
presumption against retrospectivity which, 
as pointed out in Maxwells Interpretation 
of Statutes, 2nd Edition, page 257, and 3rd 
Edition, page 299,-and in Jogodanund Singh 
v. Amrita Lal Sircar(1), operates chiefly when 
a law prejudicially affects vested rights. 


` These lands had already been forfeited when 


Bombay Act III of 1901 came into force, 
and thenew -proviso to section 153 would of 
course operate orly- in the case of future 
forfeitures. There is not the slightest ground 
for supposing that the Legislature intended 
the amendment of section 56 to operate only 
in cases where the forfeiture was after com- 
pliance with the new procedure enacted in the 
proviso to section 153: If there had been 
any such intention, apt words would doubtless 
have been used to give effect to it; and as the 
section stands, it must clearly be construed 
as empowering the Collector to transfer 
a forfeited occupancy freed from all equities, ` 
etc., in any case where it'has been validly 
forfeited for arrears of land-revenue due 


The other points arising. have all been 
sufficiently dealt, with in the judgment of 
the Court below, and we see no reason to 
differ from its view that -in any: case the 
defendant is not liable as a trustee of the 
lands of the plaintiff under section 90 of the 
Trusts Act. oe 


The appeal is accordingly dismissed with 
costs. i 


Appeal dismissed. 


(1) 22 ©. 767 at p. 777. 
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in re AVASARALA VENKATA HANUMANTHA RAO. 


MADRAS HIGH COURT. 

Civit Revistox Perron No. 603 or 1913.. 
January 7, 1915. 
Present:-—Mr. J istics Spencer and 
Mr. Justice Seshagiri Aiyar. 

In re AVASARALA VENKATA HANU. 
MANTHA RAO AND ANÔTHER—ACOUSED— 


PETITIONERS. 
Criminal Procedure Code (Act F af 1898), s 
“Court,” meaning of-—Officer appointed to record tenants’ 
right, whether Court-—Statements, - whether evidence— 
Perjury, offence of, whether committed in making false 
statements before such officer—Madras Estates Land Act 
(I of 1908), ss. 164, 166. 

An officer charged with the- duty of recording 
tenants’ rights under ` Chapter XI of the Madras 
Estates Land Act is not a “Court” within the meaning 
of section 476 of the Code of Criminal Procedure. 
[p. 98, col. 1; p. 99 col. 2], 

Therefore statements made before him are not 

“evidence” and no prosecntion for perjury will lio 
on such statements. [p. 95, col. 2.] 
Muhammad Subhan-ulla v? Secretary of State for 
India, 26 A. 382: A. W. N, (1904) 54; Nasarulla Mia 

WNI UGU, 3 C. L. J. 138; Kurban Ali v, Jafar Ali, 
28 C. 471; 5 CO. W. N..798, Durga Das Rukhit v. Queen- 
Empress, “ot C. .820; Vijiaraghavalu Pillai v, 
Emperor, 25 Ind. Cas. 345; 16 M. L. T.128; 15 Cr. L. 
J. 598; 27 M. ©. J. 227; Nataraja Aiyer, In re, 16 Ind. 
Cas. 755; 22 M. L.J. 893; (1912) M. W, N. 1012; 18. 
Cr. L. J. 723; 36 M. 72; 13 M. L. T. 367, followed. 

Queen-Empress v: Munda Shetti, 24 M. 121; 2 
weir 170, Raghoobuns Sahoy v. Kokil Singh alias 
Gopal Singh, 17 C..872, distinguished from. 

Atéhayya v- Gangayya, 15 M.188;2 M. L. 
dissentéd from, 

Per: ‘Seshagiri Aiyar, J.—Porsons exercising quasi- 
judiciat- ‘Fancbions should not be regarded as Courts, 
and, the-mére- fact that an inquiry is necessary w itl 
“not constitute the inquiring officer n Court. The test 


J. 64, 


es -to be ‘applied for ascertaining whether an officer 


is a Court or not is to see whether there is a power 
to record evidence and to come toa judicial deter- 
mination on the evidence so recorded. [p. 99, col. 2.] 


-Petition, under section 15 of the Charter 
Act, praying the High Court to revise the 
order of the Court of the Revenue Officer, 
Record of Rights, Pittapuram Estate, dated 
the 24th June1918, in prosecution proceedings 
in Original Petition No. 1149 of 1912. 

FACTS.—One Mr. Venkatanarayana 
Naidu was appointed by the Government to 
survey and to prepare a Record of Rights in 
the zemindarit of Pittapur. The notification, 
dated 3rd May 1910, ftblished in the 
Fort St. George Gazette Supplement for 
June 1910; merely appofnted him to be 
‘a Revenue Officer for the purpose of 
making-a survey of the estate and for 
preparing a Record of Rights in respect of 
the same and while declaring what the 

. * 
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record so prepared was to show, did not 
invest the officer so appointed with ‘power 
to record evidencé or withthe powers of a 
Survey Officer under the Madras Survey 
and Boundaries Act, IV of 1897, nor did 
it authorise him to settle the rate of rent. 
Acting under the said notification, the said 
officer entered the name of one V as au 
occupancy tenant The first petitioner (the 
proprietor) objected to the said entry, as 
otherwise the matter would become final 
under section 166 of the Madras Estates 
Land Act. . In the course of an inquiry re- 
garding this objection certain statements 
were made by the petitioners. The 
Survey Officer thought that these statements 
were false and took proceedings under 
section 476 of the Criminal Procedure Code 
against the petitioners. The latter thereupon 
preferred this civil revision petition under 
section 15 of the Charter Act. 


Mr. P. Narayanamurtt, for the Petitioners:— 
The Survey Officer is nota Court. He was 
not authorised to take evidence and adju- 
dicate thereon. Vide notification in the 
Fort St. George Gazette. He is an executive 
or administrative officer and so cannot take 
action under section 476, Criminal Procedure 
Code. See Muhammad Subhan-ullah v. 
Secretary of State for India in Council (1), 
Nasarulla Mia v. Amiruddi (2), Kurban Ali 
v. Jafar AU (3), Durga Das Rakhit v. Queen- 


Empress (4), Vijatraghavalu Pillai v. Em- 
peror (5), Nataraja Iyer, In re (8). The 


proceedings are, therefore, illegal. 


The Government Pleader, for the Crown :— 
Though there is no express authority to take 
evidence, as the officer was performing the 
duties of a Survey Officer, he is authorised 
by section 164 of the Madras Estates Land 
Act to exercise all the powers contained in 
the Madras Survey and Boundaries Act, 
IV of 1897, and must, therefore, be deemed 
to have acted as a “Court, ” Vide Raghoo- 


1) 26 A. 382; A. W. N. (1904) 54, 

ta 3 C. L. J. 133. 

(3) 28 C. 47i; 5 O. W. N. 798. 

(4) 27 C. 820. 4 

(5) 25 Ind. Cas. 345; TL L. J. 227; 16 LL. T. 
128; 15 Or. J. J. 593. 

(6) 16 Ind. Cas. 755; 36 M. 72; 23 M. L. J. 393; 
(1912) M. W; N. 1013; 13 Cr, L. J .&/ 23; 13 M L, T.367. 


Wu 
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buns Sahoy v. Kokil Singh alias- Gopal Singh 
267), Atchayya v. Gangayya (8), Queen- Empress 
v. Munda Shetti (9). 

Mr. P. Narayanamurti, briefly replied. 


ORDER. . 


. SPENCER, J.—I am of opinion that ‘a 
Revenue Officer preparing a Record of Rights 
under sections 164 to 167 of the Madras 
Estates Land Act is only discharging an 
executive function of Government and is not 
a Court within the meaning of section “476 
of the Code of Criminal Procedure. 


In Muhammad Subhan-ullah v. Secre- 
-tary of State for India in Council (1), it was 
held that a Settlement Officer preparing a 
Record of Rights was nota Court, but was 
simply an executive officer acting in his 
executive capacity. 

In Nasarulla Mia v. Améiruddi (2) and in 
Kurban Ali v. Jafar Ali (3), the powers of 
a Revenue Officer disposing of an objection 
under section 103A of the Bengal Tenancy 
Act, which. corresponds closely in wording 
to section 166° of the Madras Estates Land 
Act, were .considered,-and it was held that 
the legal effect of proceedings taken under 
this section was that the Revenue Officer's 
order was not a judicial order, was not 
open to appeal and would not operate as 
res judicata. 

Section 106 of the Bengal Tenancy Act 
provides for the institution of suits before 
Revenue Officers preparing Records of Rights 
and for suits instituted before them being 
transferred by them to a competent Civil 
Court for trial. Section 107 further provides 
that they shall adopt the procedure of the 
Code of Civil Procedure in trying such suits 
and that: their decisions shall have the 
force and? effect of adecree of a Civil Court. 

In contradistinction to this it may be 
observed that the Madras Act provides in 
section 173 for institution of suitgsin the 


Civil Court having local jurisdiction, when-. 


ever the correctness of the Record of Rights 
is impugned in certain particulass. 
In fact a Revenue Officer proceeding under 
‘Chapter XI of the Madras Estates Land Act 
is not anywhere referred to in that Act as 
a,Court in the manner „that Collectors and 
(7) 17 ©, 872. l 
(8) 15 M. 138; 2 M. L. J. 64. 
(a) 24 M. 121; 2 Weir. 170, 
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other Revenue Officers who hear suits and 
applications specified in the Schedule, are 
described in section 189 and elsewhere as 
Courts. 

Mr, Grant relies on the provision in 
section 164 (3) that the survey made by 
Revenue Officers -proceeding under this 
Chapter shall be made under the Madras 
Survey and Boundaries Act, 1597, and on 
the provision in section 29. of that Act 
applying the procedure of the Code of Civil 
Procedure for enforcing the attendance of 
witnesses and for the recording of evidence, 


-and, also on the definition of Court” in 


section’ of the Evidence Act. 

He has referred us to several decisions such 
as Raghoobuns Sahoy vy. Kokil Singh alias 
Gopal Singh (7), Atchayya v. Gangayya (8) 
and Queen-Hmpress v. Munda Shetti (9), in 
which officers athourized to receive evidence 
and decide matters on evidence have been 
treated as Courts. 

But the notification, dated 3rd May 1910, in 
the Fort St. George Gazette Supplement for 
June, under which the Revenue Officer, who 
passed the order under section 476 now under 
consideration, was appointed, does not invest 
him with powers to record evidence, nor with 


the powers of a Survey Officer under Act IV . 


of 1897. It merely appoints him to 'bea 
Revenue Officer’ for the purpose of making a 


survey of the Pittapuram estate and for | 


preparing a Record of Rights in respect of 
the said estate and it goes on to declare 


what particular the Record of Rights shalisi 


da 


me NS 
4 


show. y 

The said officer’s order directing the pro- 
secution of the petitioners for giving false 
evidence was, therefore, in my opinion ultra 
vires and must be set aside. 


SusHacirt Aryan, J.—I entirely agree. 


By a Notification dated the 3rd-May 1910, 
Mr. Venkatanarayana Naidu was appointed to 
survey and to prepare a Record of Rights in 
the zemindari of Pittapur. It is conceded that 
this notification does not empower the officer 
to administer oath and. to record evidence. 
In pursuance of “this notification the officer 
entered the name of one Venkataswami Gadu 
as the occupancy tenant of è holdihg. This 


e was objected to by. the Ist petitioner, the 


proprietor.*” And the Survey Officer came to 
the conclusion that the petitioners had made 


false statements regarding the right of - 


. 
r 
a 


4 
ʻ 
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6 za Civil or Revenue Court... 
peer “ Muhammad Subhan-ullah v. 


-the. officer to take evidence. 


wm 


Vol. XXVIII 
In re AVASARALA VENKATA HANUMANTHA RAO. 


Venkataswami Gadu. He took action under 
section 476 ‘of the Code of Criminal Procedure 
and directed the prosecution of the peti- 
tioners. The point for consideration is whe- 
ther- an officer recording rights under the 
Estates Land Act is exercising the functions 
of a Civil or Revenue Court so as to enable 
him to take action under the Code of Crimi- 
nal Procedure. i 


I must answer this question in the negative. 
Under Chapter XI of the Estates Land Act, 
the local Government may empower a person 
to conduct three classes of’ operations: (a) to 
survey the fields; (b) to enter the names 


of the tenants in respect of the fields survey- 
“ed as occupancy ryols; and (c) to settle the 


rate of vent. In this case, the officer had 
no authority to settle the rate of rent. The 
false statement is alleged to have been made 
in the enquiry regarding the Record of Rights. 
Under section 166 of the Act, if the Record 
of Rights is not objected to, “it shall be 
‘conclusive evidence that the record has been 
duly made.” No right to contest the record 
is given either by bringing a suit in that 
behalf or by preferring an appeal. The 
right of suit given by section 173 does not 
‘affect the present question. Section 167 lays 
down in clause (8) that the entry shall be 
evidence of the tenants’ rights. Neither 
section 166 nor section 167 gives power to 
Prima facie, 
therefore, the entry as tenant is a purely 
administrative one and the officer cannot be 
said’ to be exercising the functions of a 
The decisions in 
Secretary of 


` State for India in Council (1) and in Nasarulla 


Mia v. Amiruddi (2), which relate to the 
construction of similar provisions in the 
Tenancy Acts: of the United Provinces and 
Bengal, lay down that the officer entrusted 
with such duties is not acting judicially, 
but only. in his executive capacity.. The 
learned Public Prosecutor draws attention to 


the fact thah the officer was also performing . 


the. duties ofa Survey Officer, and as under’ 
clause (3) of settion 164, he is authorised 
as such to exercise all the powers. contained 
in the Madras Survey ‘and Boundaries Act, 
he must be desmed to. have -acted as a 
Court. In thedirst platt, section 29 of the 
Boundaries Act, which is relied.. ; uyon, lays” 
duwa -thet the power to take evidunve must 
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be either specially or ğənerally conferred. 
There is no such authorisation in this case. 
In the second place, whatever may. be:the 
officer’s duties in regard to survey, in ‘re- 
cording rights he is not given power to 
administer oath to witnesses. 

The fact that in section 195 of the Code 
of Criminal Procedure the Legislature exempts 
the offices of the Registrar and of the 
Sub-Registrar from the designation of Courts 
strengthens my view that persons exercising 
quasi-judicial functions are not generally 
to be regarded as Courts. The decision in 
Queen-Wmpress v. Munda Shetti (9) proceeds 
on the language of Act III of 1869, which 
specially empowers the Tahsildar to take 
evidence during the course of the enquiry 
and to give his decision upon such evidence. 
The decision in Afchayya v. Gangayya (8) is 
no longer law and Ido not think that the 
obiter dicta of some Judges in that case can 
be relied upon. On the other hand it has 
been laid down that the mere fact that an 


‘inquiry has to be made will not constitute 


the inquiring officer a Court. In Durga 
Das Rukhit v. Queen-Empress (4), it was 
decided that an officer enquiring into 
the value of property under the Land 
Acquisition Act‘ was not a Court. The 
proper test for ascertaining whether an 
officer isa Conrt or not has been stated 
in Queen-Empress v. Munda Shetti (9). There 
must be power to record evidence, and to 
come to a judicial determination on the 
evidence so recorded. Myself and Mr. 
Justice Ayling had to consider a similar 
question in the case of Vajlaraghavalu Pillar 
v. Emperor (5). Applying the tests 
suggested in that case and Nataraja Iyer, 
Inve (6), I am of opinion that an 
officer charged with the duty „of record- 
ing tgnant rights in a zemindare under 
Qhapter XI of the Estates Land Act 
is not a Court within the meaning of 


section 476 of the Coda of Oriminal 
Procedure. 
son allowed. 
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MADRAS HIGH COURT. 
Criuuwat Revision Cass No. 741 or 1914. 
CORIMINAL Revision Perrrion No. 623 

or 1914, 
, February 10, 1915. 
Present:_-My. Justice Ayling. 
Inve VENUGOPAL REDDY AND OTHERS— , 
ACCUSED—~PETITIONERS, 

Criminal Procedure Code (Act V of 1898), s. 526— 
Appeal, adjournment of-——~A pplication Jor transfer made 
to High Court at earliest opportunity after receipt of 
notice of hearing. 

An appeal was presented by some accused to a 
District Magistrate on the 15th of May 1914, who 
transferred it on the same day toa Joint Magistrate. 
The Joint Magistrate issued the notice of hearing of 
the appeal on the loth of July 1914, which was served 
on the 17th July 1914, fixing the 21st of July 1914 as 
the date for hearing. The High Court being closed 
on the 18th and 19th of July 1914, the accused applied 
to the High Courtonthe 20th July 1914 for transfer ot 
ths appeal and thereafter on the 21st they applied to 
the Joint Magistrate to adjourn the hearing. The Joint 
Magistrate refused to adjourn on the ground that the 
accused had had sufficient time to apply to the High 
Court but delayed and thereafter heard the appeal 
on merits and dismissed it: 

Held, that the hearing of the appeal should have 
been adjourned as the acensed had applied for transfer 
on the first day, they could have applicd, after receipt 
of notice. 


Petition, under sections 435 and 439 of 


the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Joint Magistrate of 


Tirnpatur, in Crimine] Application No. 23 of 
1914, preferred against that of the second 
Class Magistrate of Gudiyatam, in Calendar 
Case No. 63 of 1914. 


FACTS,—The acensed (petitioners in this 
case) were convicted of assaulting public 
servants in the discharge of their duties and 
sentenced ‘to pay a fine on 24th March 1914 
by the second Class Magistrate of Gudiyatham, 
An appeal was preferred to the District 
Magistrate of North Arcot who transferred 
the same for disposal to the file of Mr. Sykes, 
Joint Magistrate. The latier issued notice 
to the’ accused on 15th July 1914, which was 
served on 17th July 1914, that the appeal 
would ‘be heard on 21st J Ale 1914. On that 
day the accused appeared by a Pleader and 
applied under section 562, Criminal Proce- 
dure Code, for an adjournment of the appeal 
as an application had been made the previous 
day to the High Court „for transfer of 
the case from his file. The Joint Magistrate 
not only refused tu adjourn the hearing 
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‘of the appeal, but heard it on the ‘merits and 
dismissed it. Hence this revision petition. 

Messrs. R. N. Atyangar and F. V. Ramanuja 
Rao, for the Petitioners. __ 

The Acting Public Prosecutor, for the Gov- 
ernment. 

ORDER.—The accused (petitioners) in 
this case preferred an appeal to the District 
Magistrate against their conviction, which 
was transfereed on the same day (15th May 


1914) to the Joint Magistrate; Tirtipatur. For ` 


some unexplained reason notice to accused 


of the hearing of their appeal was issued- 


only on 15th July 1914 and is said to have 
been served only on 17th July 1914. : On 


thedate of hearing (2lst July 1914) a- 


petition was presented under section 526 (8) 
of the Criminal Procedure Code asking for 
an adjournment, on the ground that an 
application for transfer had been present2d 
on the previous day to this Court. . This 
petition was rejected and the appeal was 
heard and dismissed the same day. The 
Joint Magistrate accepted the fact that the 
transfer petition had been presented in this 
Court, but declined to adjourn the case on 
the ground that if was not shown why 
petitioners had not obtained an order from, 
the High Court during the 70 days which 
had elapsed since 15th May 1914, or that they 
had not had a reasonable time ta do so. 
The Joint Magistrate entirely 


of hearing and the fact that 18th July 1914 
was a Saturday on which this Court does not 
sit. Twentieth July 1914 was infact the first 
day after receipt of notice of hearing on which 
the application could have been presented. In 
the circumstances of the case his refusal of au 
adjournment appears to me most unreason- 
able; and following the spirit of the ruling 
in Queen-Empress v.” Virasamy (1), his 
proceedings cannot be sustained. 

I set aside the Sub-Divisional Magistrate’s 
order, and direct the present Sub- Divisional 
Maia ate to restore the appeal to his file 
and dispose of it according to law. 

` Petition allowed; Oase remanded, 


(1) 19 M. 375; 2 Weir 680; 6 5 M. L. J. 195. 
ee 
4 a . 6 j 


overlooks’ 
the delay on his own part in issuing notice’ 
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SIND JUDICIAL COMMISSIONER'S 
COURT.’ 
CRIMINAL Revisron Avpiication No, 165 
or 1914. 
September 21, 1914. 


Preseit:—Mr. Pratt, J. C., and Mr. Fawcett,- 


AJ, 0. 


TAHILRAM [TDLARAM-—CoNPLANNANT— 


APPLICANT 
SA > *versus 
+. PLITAMBERDAS VALABDAS.— 
ACUUSED——OPPONENT, 


Criminal Procedure Code {Act V of 1898), s. 257— " 


Right of accused to call for prosecution evidence, whether 


can be exercised before framing of charge—IWarrant case. > 


Where in a case of a criminal breach of trust the. 
Magistrate allowed the application of the accused for 
inspection of documents in the complainant's posses- 
sion after the examination-iu-chief of the witnesses 


for the prosecution had concluded but before the 
charge had been framed: 


Held, that the Magistrate should not have enter- 
tained the application at that stago of the case but 
should have informed the accused that he was at 
liberty’to renew it if the charge was framed acainst 
him. [p. 101, col. 2.) 


Per Pratt, J. C.—The accused's right to call evi- 
dence, cither witnesses or documents, does not arise 
until after the charge has been framed and read to 
him. ~The right is given by section 257 of. the 
Criminal Procedure Code and is subject io the limi- 
tations enjoined by that section. [p. 101, col. 2.] 
` > Per Fawcett, A. J. C.—The Magistrate should satisfy 

hiniself that the documents called for have some 
bearing on the issues in the case and are relevant 
before granting a summons for 
[p. 101, col, 2.] 

Application for revision from- an order of 
the City Magistrate, Karachi. 

Mr. F. J. de Vertewil, for the Applicant. 

JUDGMENT, 

Pratt, J.C.—This is an application for 
revision of an order made, by the City Magis- 
trate, Karachi, requiring the complainant 
in the case before him to produce 15 docu- 
ments from the record of his Bank: The case 
is one in which the complainant, who is 
General Manager of the Sind Bank, is pro- 
secuting the accused who is the local Mana- 
ger of the Bank, for the offence of 
ecriminal breach of trust. The examination- 
in-cliief of the witnesses for the prosecution 
his concluded and the Magistrate has made 
this order. before framing the charge against 
the accused. We think tife Magistrate was 
clearly wrong in making such an order at 
this stage of the case. The case isa warrant 
case andthe Magistrate must observe the 
procedure laid down in Chapter XXI of the 

o . 


‘trate considers that it Is 


, not have entertained the application 


their production. ' 


Code of Criminal Procedure. Under sestion 
252 the Magistrate shall first hear the 
complainant and take all such evidence as 
may be produced in support of the prosecu 
tion. The accused’s right to call evidence, 
either witnesses or documents, dues not arise 
until after the charge has been framed and 


“read to him under sections 254 and 255, 


Criminal Procedure Code. This right is 
given by section 257 and is subject to the 


_ limitations enjoined by that section č. e. the 


application should be refused if the Magis- 
made for the 
purpose of vexation or delay or for defeating 
the ends of justice. The Magistrate should 
at this 
stage of the case, but should have informed 
the accused that he was at liberty to renew 
it if charge was framed against him. In 
that event the Magistrate should deal- 
with it under section 257 and subject to 
the limitations enjoined by that section. 

The accused’s cross-examination will not 
be prejudiced by the Magistrate taking 
this course, for the accused has a right 
to recall witnesses for  cross-examination 
after the framing of the charge. On the 
contrary we consider that it is for the 
benefit of the accused to know what the 
case of the prosecution is and to have 
that case clearly set before him and not 
clouded by documents which form no part 
of the case for the prosecution. 

T would reverse the order of the Magistrate 
and direct him to proceed with the case 
in accordance with the above directions. 

Fawcett, A. J. C.—-T concur and would 
only add that the attention of the Magistrate 
should be drawn to the ruling reported 
in In re Lakhmidas Narainji (1) .and the 
provisions of section 5, Indian Evidence 
Act, in accordance with which the Magis- 


trate should satisfy himself ihat- the 
documents called for have some bearing 
on the issues in the case and are rele. 


vant before granting a summons for their 
production. 
Revision allowed 
(5) 5 Lom. L. Ñ. 28d. 
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.. * MADRAS HIGH COURT. ` 
ane CriminaL Appear No. 660 or 1914. 
March 1, 1915. 
Pr esent:—Mr. Justice Ayling. 
MANIKA. ASARI AND ANOTHER— 
PRrisoNERS—APPHLLANYS 
VETSUS 
EMPEROR—Resvonpent. 

Penal Code (Act XLV of 1860), s. 464-—"‘Dishonestly 
and fraudulently,” meaning of—Forgery—Alteration in 
document—Intention. 

An intent to defraud meaus something ‘more than 
mere deceit. The object for which the deceit is 
practised must be considered. The advantage 
intended to be secured must be something to which 
the party perpetrating the deceit is not entitled 
either legally or equitably. jp. 108, col. 1.] 

Where, therefore, the accused made an alteration in 
adocument intending thereby to secure a certain 
plot of land to which he bona fide believed himself to 
be entitled and of which he was in possession at the 
time: 

Held, that his act did not constitute the offence of 
forgery as no wrongful result was intended or could 
have arisen. [p. 108, col. 1.] 


Appeal against the sentence of the Court 
of Session of the Tanjore Division, in Case 
No. 49 of its Calendar for 1914, 

FACTS.—Manika Asari and Venbu <Atyar 
were sentenced to four years’ rigorous im- 
prisonment ona charge of forgery by the 
Sessions Judge of Tanjore. 


The prosecution story was that Venbu 
Aiyaron the llth December 1912 fraudulent- 
ly and dishonestly altered an agreement 
executed in favour of Manika Asari by two 
others without the lawful authority of the 
executants, with intent to cause injury to them 
and tosupport the claim of Manikka Asari, 
the first accused. Manika Asari abetted the 
offence. There were disputes between the 
two executants and the first accused in 
regard to the extension of certain walls and 
-certain persons mediated in the dispute and 
“dthers dictated the a greement, counterparts 
„of which were taken by both thé parties, 
Subsequently when the document was 
presented for registration certain additions 
to the agreement towards the end were 
discovered by the Sub-Registar. It was 
in respect of these additions that the present 
charge of forgery was laid. The accused 
pleaded that the additions were made with the 
knowledge and consent of the executants and” 
simply contained the decision of the mediators 
and that the prosecution witnesses were 
, interested. 
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The Sessions Judge held that the additions 
were fraudulent and were intended to cheat 
the complainants, and that they were not 
made with the consent and KUOSO KE of the 
parties. 


Mr. J.C. Adam, for the Appellants, argued 
that inasmuch as the prosecution had 
not produced the draft of the original agree- 
ment which wasin its possession, the case 
must be regarded with suspicion. He urged 


~ thatthe Judge, having disbelieved the com- 


plaints in material particulars, should have 
also disbelieved their case in other respects 
as well. There was no dishonest intention in 
the act done, as the accused honestly believed 
that the land was his and as the alteration was 
made with a view to support his title to it. 


The Public Prosecutor, 
argued contra. 


JUDGMENT.—I see no reason to differ 
from the view taken by the Sessions Judge 
of the main facts of the case: that the 
phrase regarding the bend was inserted in 
Exhibit B by the 2nd accused with the 
abetment of the lst accused without the 
authority of the executants (P. W. Nos. 2 
and 3) after its execution: that it was 
inserted in order to rebut a claim set up by 
P. W. Nos. 2 and 3 to a narrow strip of 
house site referred to in the judgment as 
“bend”: and that this claim wus set 
up by P. W. Nos. 2 and 3 after the execu- 
tion of Exhibit B and was not adjudicated 
on by the mediators. The question is 
whether these facts disclose the offence of 
forgery. For this purpose, the case must 
be brought under clause (2) of section 464 
of the Indian Penal Code, and it must be 


for the Respondent, 


shown that the alteration was made “ dis- 
honestly and fraudulently. ” 

The purpose for which the alteration 
was made has already been indicated. 


P. W. Nos. 2and 3 had set up a claim 
to this “ bend”: and the.accused wished 
to rebut this claim by showing (what was, 
not trne) that the mediators had considered 
the point and décided it in their favour. 

Now the evidence clearly shows that 
the “bend ” walin the “ossession of tho 
Ist acensed at the time of the dispute : 
and this seems to be the view*of the 
Sessions Judge (vide paragraph 5 of his 
judgment). There is nothing to suggest 
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that the Ist azcused did not bona fide 
believe himself to be entitled to it; and 
indeed, there is very good reason for 
supposing that he did. His object, therefore, 
certainly cannot be treated: as “ dishonest ” 
within the definition of the Indian Penal 
Code, and Ido not think it can be held 
to be _iraudulent. The meaning of the 
word “ fraudulently ” has been . carefully 
considered in at least two cases to which 
I may refer, Emperor v. Alu Hasan (1) and 
Kotamraju Venkatrayudu v. Emperor (2), (the 
latter being a Full Bench case of this 
Court). In. each case a conviction for 
forgery was confirmed, but it was clearly 
laid down that an intent to defraud implies 
something more than mere deceit. The 
object for which the deceit is practised has to 
be considered. The advantage intended to be 
secured or the harm intended to be caused 
need not have relation to property or be such 
as-is implied in the term dishonestly”, but 
it must be something to which the party 
perpetrating the deceit is not entitled. either 
legally or equitably. Richards, J., in the 
Allahabad case relies on the definition of 
‘fraud? in Webster’s Dictionary: deception 
deliberately practised to gain unlawful or 
unfair advantage. As Mr. Mayne puts it in 
his Criminal Law of India, 3rd Edition, 
page 817, “of course there can be no teuton 
to defraud where no wrongful resulé was 
intended or could have arisen from the 
act of accused.” ` 


If in the present case, the disputed bend 
belonged to the lst accused and was in his 
possession-at the time of the alleged offence, 
it is impossible to say that any ‘wrongful 
result”? wasintended or could have arisen: 
or that the advantage which the accused 
intended to secure (that is, the continued 
possession of the ““bend”) was one which (to 
quote the words of Sir James Stephen re- 
ferred to in the Madras case) “could not 
have been had if the truth bad been known.” 
[b was simply what he was entitled to 
legally and equitably. 


I have notin fact been referred to, or 
been able to discover, any case in which a 
man has beer® convicted for forgery, where 


(1) 28 A. 358; A, W. N. (1906) 48; 3 A. L. J. 149; 
3 Or. L. J. 249. 
(2) 28 M. 90 (F. B.); 2 Cr. L. J. 288. 
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his intention has been merely to secure 
something to which he was legally éutitled, 
or (which comes to the same thing) to ‘Athich 
he bona fide believed himself to be entitled. 
Queen-Empress v. Sheo Dayal (3);.Queen v, 
Kishen Pershad (4) and Kailas Chandra Das 


‘vy. Orown (5) are all cases in which the 


act of the accused person under similar 
circumistances has been held not to amount 
to forgery. 

Lam conscious that this view of the law is 
open to the objection, that it seems to 
exempt from liability to punishment acts 
which are extremely reprehensible: but it 
appears to me to be the only possible inter- 
pretation of the sections and it is supported 
by authority. 

I reverse the conviction and sentences and 
direct the release of the appellants. 


Appeal accepted. 
(3) 7 A. 459. i 
(4) 2 N. W. P. H. C. R. 202 
(5) 6 €. W. N. 382 


ALLAHABAD HIGH COURT. 
CRIMINAL Rergrence No. 961 or 1914. 
December 11, 1914, 
Present:—Justice Sir George Knox, Kr. 
RAM CHANDRA—Appricanr 
versus l 
HMPEROK—Oppositu Parry. 
Criminal Procedure Code (Act Vof 1898), ss. 
439— Compounding 
allowed. 
Section 345 of the Criminal Procedure Code allows 
a case in which appeal is pending to be opened to 
composition with the leave of the Court before which 
the appeal is to be heard, but the section does not 
apply to cases coming upin revision. [p. 104, col. 1.] 


Criminal reference made by the Sessidins 
Judge of Meerut. 

FATS of the case appear from the- fol- 
lowing 

ORDER OF REFERENCE. 

On the 12th October, Umrav Singh was 
convicted by Mr. Sale, Joint Magistrate of 
Meerut, under section 325 of the Indian 
Penal Corde, in respect of grievous hurt 
caused to his mother, Musammat Gomti. He 
has appealed dnd Musammat Gomti has 
filed an application to-be permitted to com- 
promise the case, considering the comparative 


3-45, 
of offence in vevision, whether 
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lightness of the injury which constituea 
grievous hurt and the relation of the parties, 
I have accepted the compromise and acquitted 
Umrao Singh under section 345 of the 
Criminal Procedure Code. ` 

At the time Mr. Sale convicted Ram 
Chandra, under section 352 of the Indian 
Penal Code, for an assatilt committed on 
Musámmat Gomti in the same quarrel 
find sentenced him to 15 days’ rigorous 
imprisonment. Ram Chandra has applied 
in revision and Musammat Gumti bas filed 
an application to compromise the case against 
him. 

Under section 438, Criminal Procedure 
Code, I report the case for the orders of the 
Hon’ble High Court with the recommen- 
dation that the compromise be accepted, 
that the non-appealable sentence passed 
upon Ram Chandra be reversed and that he 
be acquitted under section 345, Criminal 
Procedure Code. At the same time J order 
that the execution of Ram Chandra’s sentence 
be suspended. Heis on bail of Rs. 100 and 
he will remain on bail pending the order of 
the Hon’ble High Court. 

JU DGMENT.—The learned Judge in mak- 
ing this reference appears to have overlooked 
the provisions of clause 7 of section 345 
of the Code of Criminal Procedure. This 
forbids the composition of an offence being 
accepted, except as provided by section 345. 

Section 345 specially allows a case in 
which an appeal is pending to be opened to 
composition with the leave of the Court 
before which the appeal is to be heard, but 
in it there is uo mention of cases 
which come up in revision and similarly 
there is no provision made in section 439 of 
the Code as to applying the powers granted 
in section 345 to cases in revision. The 
recommendation .of the Judge, therefore, 
cannot be accepted. The accused person 
must submit to arrest and complete the 
sentence imposed upon him when he was 
convicted. 

Let the record be retured. 

Record returned. 
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j MADRAS HIGH COURT. 
Criminal Revrston Case No. 850 or 1914. 
CrimtnaL Revision Petrrrox No. 703 
or 1914, 
March 5, 1915. 





Present:—My. Justice Ayling. 
MURUDAI VEERAN—<Acousip No. 2— 
PETITIONER 

VENSUS 
PICHAN AMBALAGARAN——COMPLAINANT 
— RESPONDENT. 


Criminal Procedure Code (det ¥ of 1898), ss. 45 (1) 
(e) 250 -Complaint of theft before Village Magistrate— 
Report to Police officer—Charge — Compensation, right to. 

Where a complaint of theft was made to the 
Village Magistrate who communicated tho information 
to the nearest Police station and the Police in due 
courso charged the case: 

Held, that the case must be regarded as instituted 
upon information given to a Police Officer within the 
meaning of section 250 of the Criminal Procedure 
Code, and the Magistrate was competent to pass an 
order for compensation. 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, to revise the 
judgment of the Court of the Sub-Divisional 
first Class Magistrate of Karur Division, in 
Criminal Application No. 59 of 1914, preferred 
against that of the Court of the Stationary 
second Class Magistrate of Kulitalai, in Calen- 
dar Case No. 802 of 1914. 

Mr. R. Kuppusamy <Atyar, for the Peti- 
tioner, 

Mr. P. R. Grant, for the Government. 


ORDER.—In this case the complainant, 
who was ordered to pay compensation, institut- 
ed proceedings by making a complaint of 
theft to the village Magistrate. The latter 
was bound under section 45 (c) of the Code 
of Criminal Procedure to communicate the 
information to the nearest Police station, 
and in fact he did so. The Police in due 
course charged the case. As pointed ont in 
Nachimuthu Chetty v. Muthusamt Chetty (1), 
the case must be regarded as instituted upon 
information given toa Police officer, and the 
Sub-Divisional Magistrate is wrong in 
holding that section 250 of the Code of 
Criminal Procedure is not applicable. 

His order is set d8ide and he is directed’ 
to restore the appeal to file and dispose of it 
according to law. + ° 
° Order set aside. 

(1) 24 Tnd. Cas. 167; (1914) M. W. N. 804; 27 M. 
L. J. 37; 15 Or, L. J, 481. 
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FARID V. PIRE, 
SIND JUDICIAL COMMISSIONER’ S 
COURT. 
CRIMINAL TRANSFER APPLICATION NO. 153 
or 1914. 
August 27, 1914. 
Present:—Mr. Fawcett, J. C., and Mr. Crouch, 


A. J. C. 
FARID walad IMAMBUN — APPLICANT 
TEPSUS 
PIRU walai KOURO AND OTUERS— 
OPPONENTS. 


Criminal Procedure Code (Act V of 1898), ss. 145, 
526—“Criminal case” ~—-Transfer—Interpretation of 
Statutes—Change of language in the same Act—Pre- 
sumption, ~ 

A proceeding under section 145 of the Criminal 
Procedure Code cannot properly be called a “criminal 
case” within the meaning of section 526, for the action 
which a Magistrate can take on such a proceeding, 
is of a purely preventive and provisional nature in 
a civil dispnte and not of a punitive nature. [p. 106, 
col. 1.] | 

A. change of language in the same Code or Act may 
be presumed to indicate a change of intention on the 
part of the Legislature.[p. 105, col. 2.] 


Application for transfer of the case from 
the Court of" Sub-Divisional Magistrate, 
Tando, to some other Conrt. 

Mr. T, G. Elphinston, for the Applicants. 

Mr. Mathradas Ramchand, for the Op- 
ponents. 

Mr. E. Raymond, Public 
the Crown. 


Prosecutor for 


JUDGMENT. | 

Fawcert, J. C.—This is an application, 
under section 526 of the Criminal Procedure 
Code, for the transfer of certain proceedings 
now pending against the applicant and others 
in the Court of the Sub-Divisional Magis- 
trate, Tando, under sections 145 and 107 
of the Criminal Procedure Code. ‘The 
connected. application for revision of the 
order passed 1 in those proceedings has been 
dealt with in our judgment 
Piru (1). ` 

The Public Prosecutor has raised a pre- 
liminary objection that this Court has no 
power to transfer the case under section 
426, as it is nota criminal case” withir 
the, meaning of that section, and 7 point 
has accordingly been first argued before 
us. 

We first deal with the question whether a 
proceeding initiated under section 145 of 
the Codé constitutes a “criminal case’ 


(1) 27 Ind, Cas. 907; 8 S. L. R. 207; 16 Cr. L. J, 235. 
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within the meaning of section 526. On this 
point there is a difference of opinion among 
tke Indian High Courts. The Bombay and 
Caleutta High Courts have ruled that it is 
not a “ criminal case.” [See In ve Pandurang 
Govind (2), Lalit Mohan Moitra v. Kurja 
Kanta Acharjee (3), where Taylor, J., holds 
it is nota “criminal case” and Gliese; os 
is doubtful; and Lakhan Chandra Ray vy. 
Yakub Mondal (4), where the opinion 
expressed as regards section 526 (S) of the 
Code implies the ruling that a proceeding 
under section 145 is nota “criminal case’ 
within the meaning of that section.) On 
the other hand the Madras and Allahabad 
High Coarts have held that it isa “criminal 
case.” [See Arumuga v. Teguudan (5) and 
Jaggu Ahir v. Marli Shukul (6).] Thn 
accordance with the practice of this Court, 
we should be disposed to follow the Bombay 
ruling rather than those of the other High 
Courts. And in any case we think the 
arguments in favour of the Bombay view 
condsiderably outweigh those on the other 
side: As pointed out by Taylor, J., in Lalit 
Mohan Mottra’s case(3), it is almost impossible 
to conceive that the Legislature should use 
the two phrases “case” and “ criminal ease ” 
in exactly the same sense, especially when 
they occur in two such near and analogous 
sections as 526 and 525; and it is an 
ordinary rule of construction that a 
change of language in the same Code or Act 
may be presumed to indicate a change 
of intention on the part. of the Legislature 
(cf. Maxwell on the Interpretation of Statutes, 
Ərd Edition, page 449). The argument in 
Jaggu Ahér’s case(6) that there is no reason why 
the Legislature should deem it fit to limit 
the power of the High Court to transfer 
cases under section 145, is sufficiently answer- 
ed by the provisions of section 435 (3) of 
the Code. The Legislature has seen fit to 
limit the power of revision in such cases, 
and there is consequently no logical difficulty 
in supposing that it also wanted to limit the 
power of transferring such cases under 
section 526. At any rate, as regards a 

(2) 24 B. 527; 2 Bom. L. R. 84. 

(3) 28 C. 709; 5C. W. N. 749. 

(4) 28 Ind. Cas. 727; 18 C. W., N. 393; 15 Cr. L. J, 
ae 26 M. 188; 12 M. L. J. 391; 2 Weir 678. 

ty 15 Iud. Cas, 84; 84 A. 538; 13 Or. L.J. 152; 10 


A. LJ, 21, 
e 
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proceeding under section 145, it cannot, in 
our ‘opinion, be properly called a criminal 
case,’ for the action which a Magistrate can 
take on such a proceeding is [as pointed out 
in Pandurang Govind’s case (2)] of a purely 
preventive and provisional nature in a civil 
dispute, pending a formal adjudication of 
the rights of the parties to the dispute ina 
Civil Court, and is not of a punitive nature. 
It corresponds very closely to the action 
which a mamlaidar can take under Bombay 
Act TV of 1906, and the mere fact that a 
Magistrate is authorized to take action in 
-such a case does not, in our opinion, con- 
stitute it a “ criminal case” within the mean- 
ng of section 526. 


If, as held by Ghose, J.,in Lalit Mohan’s 
case (3) and the Allahabad High Court in Jaggu 
Ahir’s case (6), the expression criminal case,” 
as used in the Code, means every case. over 
which a Criminal Court exercises Jurisdiction, 
then it is difficult to see why the Legislature 
should deliberately use the expression 
‘ criminal case” instead of “ case ” in certain 
sections of the Code, especially having 
regard to the history of the distinction, which 
is pointed out by Taylor, J., ir Lalit Mohan’s 
case (3). Ibis not, however, necessary to 
construe the expression as restricted to cases 
arising out of and dealing with some crime 
already committed, as it is construed in the 
Bombay case. In this connection reference 
may be made to the interpretation put on 
the analogous expression criminal cause or 
matter” in section 47 of the Judicature Act, 
1873, by the English Courts. The cases 
regarding its construction are collected in 
Stroud’s Judicial Dictionary, 2nd Edition, 
Volome 1l, pages 437-439, and it will be seen 
that to constitute such a “criminal cause or 
matter,” the general rule of construction 


adopted is either that the subject-matter of o 


the proceeding is of a criminal nature or the 
proceeding is one in which a penalty by way 
of punishment is sought or can be enforced 
in case of disobedience. It seems clear at 
any vate that a proceeding under section 145 
would not be held to constitute a criminal 
cause or matter.” 

Accordingly we hold that we have no 
jurisdiction to entertain the application foy 
transfer, so far as it relates to the Magis- 
trate’s proceedings under section 145 of the 
Code. It ise unnecessary to determine 
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whether the proceedings under section 107 
constitute a “criminal case,” as that part 
of the Magistrate’s order has been quashed. 
As, however, the point has been referred to 
in argument, we may say that we are 
disposed to agree with the view taken by 
the Calcutta High Court in Wazed Ali 
Khan v. Emperor (7), that such pro- 
ceedings are ‘criminal cases” within the 
meaning of section 526 rather than with the 
contrary view taken by the Punjab Chief 
Court in Ahmad Baksh v. Emperor (8). 
CROUCH, A. J. C.—I concur. 


Application rejected, 


(7) 22 Ind. Cas. 747; 18 C. W. N. 274; 15 Or. L. J, 
171; 41 C. 719, 

(8) 24 Ind. Cas. 971; 5 P. R, 1914 Cr; 154 P. L. R 
19:4; 15 Cr. L. J. 563. 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 844 or 1914. 
CRIMINAL Revision Perrrron No. 697 
or 1914. 

March 5, 1915. 
Present:—Mr. Justice Ayling. 

Inve APPAVU PADAYACHI AND OTHARS 


—-A.CCUSED-—PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 256— 
Commencement of inquiry as in ii warrant case— 
Offence disclosed not triable as such--Duty of Magis- 
trate to afford accused opportunity for cross-eramination 
of prosecution wilnesses, 

Where an inquiry commenced as in a warrant case 
and the accused curtailed their cross-examination of 
the prosecution witnesses under the impression that 
they could have a further opportunity of cross- 
examining them, but no offence triable as a warrant 
case having been disclosed, the Magistrate closed the 
case and convicted the accused: 

Held, that it was the duty of the Magistrate to 
allow the accused an opportunity of completing their 
cross-examination before proceeding with the case. 
[p. 107, col. 1.1 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of 
the Court of the Sub-Divisional Magis? 
trate of Cuddalore, in Criminal Application 
No. 36 of 1914, preferred against that of the 
second Class Magestrate ofgPanrutti, in Calen- 
dar Case No. 331 of 1914. 

Mr. K. P. Shanmugam Pillai, for the Peti- 
tioners. . 


Mr. P. R. Grant, for the Government, 
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ORDER.—In this case the only point 
taken by the petitioners is that they were 
prejudiced hy the refusal of the 2nd Class 
Magistrate to summon P. W. No. 1 for 
purpose of further cross-examination. ‘This 
refusal appears to have been inequitable. 
At the time when P. W. No. | was examined, 
the inquiry was being conducted as in a 
warrant case. The accused persons were 
entitled to assume that they would have a 
further opportunity of cross-examination 
alter a charge was framed: and they 
might very reasonably curtail and limit their 
cross-examination under this impression. 
When it was found that no offence triable 
as a warrant case was disclosed, it was the 
duty of the Magistrate to allow them an 
opportunity of completing their cross-exami- 
nation. 

The order of the Sub-Divisional Magis- 
trate is set aside and he is directed to re-hear 
the appeal and dispose of it after giving peti- 
‘tioners an opportunity of further cross-examin- 
ing P. W. No. 1, 


Reviston allowed. 


PUNJAB CHIEF COURT. 
URIMINAL Revision Petition No. 1591 
or 1914. 
February 19, 1915. 
Present: — Mr, Justice Scott-Smith. 
LADHA SINGH—PretirTionenr 


VETSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act F of 1898), ss. 4 (h), 
195, 476—Sanction without application, legality of— 
Order directing prosecution, when to be made—Com- 
plainant, whether can delegate his right. 

An application is a necessary condition precedent 
to the grantto a private person of sanction to 
prosecuto. i 

Atma Ram v, Emperor, 28 P. R. 1901 Cr.; Indar Bhan 
v. Emperor, 30 P. R. 1905 Cr; 105 P. L. R. 1905; 
2 Cr. L. J. 687; Elahi Bua v. Emperor, 5 Ind. Cas. 72); 
i1 C. L. J.11!; 11 Cr. L. J. 212,ereferred to. 

Where the facts constituting an offence are not 
brought to the notice of a Magistrate in the course 
of a judicial proceeding, he %:as no authority to act 
under section 476. 

A person cannot delegate to another the right to 
file a complaint. A District Magistrate cannot, 
therefore, authorise the Public Prosecutor to file a 
- complaint on his behalf. : 

® 
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in re Punam Chand Manek Lal, 25 Ind. Cas. 338; 38 
B. 642 at p. 648; 16 Bom, L. R. 446; 15 Or, L.J. 581, 
followed. 


Petition for revision, under section 439 
of the Criminal Procedure Code, of the 
order of the Sessions Judge, Rawalpindi 
Division, dated the Sth August 1914, 
atiirmivg that of the District Magistrate, 
Rawalpindi, dated the Sth July 1914, 
sanctioning prosecution of the petitioner. 

Bhagat Govind Das, for the Petitioner. 

Kanwar Dalip Singh (for the Govern- 
ment Advocate), for the Respondent. 

JUDGMENT.—At the last hearing Mr. 
BevanePetman took time to consider the 
ruling in In re Punam Chand Manek Lal (1), 
in which it is laid down that a person 
cannot delegate to another the right to file 
a complaint. „Mr. Dalip Singh, who now 
appears for the Government Advocate, says 
the correctness of this ruling is not dis- 
puted by the said officers of the Locai 
Government and hecannot support the order 
of the Deputy Commissioner and District 
Magistrate. 

This was clearly a case where the Deputy 
Commissioner could not sanction the prosecu- 
tion. Sanction is granted to a private person 
who applies for it, and an application is 
necessary condition precedent to the grant, 
Atma Ram v. Emperor (2), Indar Bhan vy. Em- 
peror (3) and Elahi Bus v. Emperor (4). 

The’ Deputy Commissioner could not act 
uuder section 476, Criminal Procedure Code 
as the facts were not brought to his uotice 
in the course ofa judicial proceeding. 

Finally, he could not delegate the filing 
of the complaints to the Public Prosesutor. 
He could himself have filed them. 

I, therefore, allow the revision and set 
aside the orders of the Deputy Commissioner 
and District Magistrate dated Sth July 1914. 

Revision allowed. 

(1) 25 Ind. Cas. 333; 38 B. G42 at p. G48; 16 Bom. 
L. R. 446; 15 Cr. L. J. 581. 

(2) 23 P. R 1901 Gr. 

5 A 30 P. R. 1905 Or; 105 P. L. R. 1905; 2 Cre. h. 
a fe 
(4) 5 Ind. Cas. 721; 110, L. J. 111; 11 Cr. L, J, 242, 
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. MADRAS HIGH COURT. 
Crrursan Revision Case No. 640 or 1914. 
ÖRIMINAL Revision Petition No. 543 
or 1914. 

February 19, 1915. 
Present:---Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 
DAPPILE CHENCHUGARIL RANGA 
REDDI AND ANOTHER-— PETITIONERS 
VETSUS 
HMPHROR—Obpvosite PARTY, 

Criminal Procedure Code (Act V of 1898), s. 476— 
Prosecution for offence under s. 211, Indian Penal Code 
-—Person giving information, whether institutes pruceed- 
angs ~Peral Code (Act XLV of 1860), s. 211. 

The petitioner petitioned the Collector in his 
revenue capacity fora refund of the money whieh 
he alleged a Reddi had collected from him and mis- 
appropriated. The Collector directed the prosecution 
of the Reddi under ‘section 409, Intlinn Penal Code. 
The Reddi was tried, acquitted andthe Magistrate 
ordered the prosecution of the petitioner under section 
476, Criminal Procedure Code, for an offence under 
section 211, Indian Penal Code: 

Held, that as the petitioner did not institute or 
cause to be instituted criminal proceedings, he could 
not be prosecuted under section 211 of the Indian 


Penal Code. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Joint Magistrate of Nandgal directing the 
prosecution of the Petitioners (P. W. Nos. 2 
and 3) in Calendar Case No. 32 of 1914. 

FACTS.—One D. Ranga Reddi, the 
petitioner before the High Court, complained 
to the Collector of Kurriool that the acting 
Reddi of Giddalur village had collected from 
him Rs. 14 as assessment and without 
eutering it into the accounts appropriated 
the'same. The case was referred to the 
Tahsildar of Cumbam who, after an enquiry, 
submitted tothe Deputy Collector a report re- 
commending prosecution. The latter sanc- 
tioned the prosecution of the Reddi. He was 
prosecuted and tried but was acquitted, and D, 
Ranga Reddi who gave information was sent 
under section 476 of the Code of Criminal 
Procedure before a Magistrate to be tried 
for an offence under section 211 of the Indian 
Penal Code. 

Mr, Mir Sulfun Mohidin, for the Peti- 


tioners. 
Mr. C. Sidney Smith, for the Government. 


ORDER.— It is clear that the pétitioners 
did uot institute or cause to be instituted 
criminal proceeditgs against the acting Reddi. 
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What first petitioner did was to petition 
the Collector in his revenue capacity for a 
refund of the money, which he alleged the 
Reddi had collected from him and misappro- 
priated. : 

It was the Deputy Collector’s order direct- 
ing the prosecution of the Reddi which 
initiated the proceedings for an offence 
under section £09 of the Indian Penal Code. 
Without pronouncing any opinion whether 
the petitioners are liable to be prosecuted 
for giving false evidence before the Joint 
Magistrate, we find the order under section 
476 of the Criminal Procedure Code direct- 
ing their prosecution for an offence under 
section 211 of the Indian Penal Code cannot 
stand, and we accordingly set it aside. 


- 


Order set aside. 


SIND JUDICIAL COMMISSIONER'S 
COURT. ` 

CRIMINAL Revision APPLICATION No 141 
or 1914. 

August 28, 1914, 
Present:—Mr. Fawcett, J. C., and 
Mr. Crump, A. J. ©. 

JUMO walad WALI MAHOMEND— 
APPLICANT 

versus 
EMPEROR—Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss, 112, 
118, 489 (5)—Order requiring sureties of a certain 
status, validity of—Rerision. 

Section 112 of the Criminal Procedure Code gives 
the Magistrate power to define the class of sureties, 
An order, therefore, requiring sureties to bo land- 
holders in the neighbourhood of the accused, either 
holding 100 acres of land ot paying income-tax and 
able 5 control the accused, is perfectly legal. [p. 109, 
col. 1, 

Section 489 (5) of the Code precludes the High 
Court from entertaining an application for revision 
of an order under section 118 where the right of 
appeal has not been exercised. [p. 109, col. 2 ] 

Application for revision of the order of i 
the Sub-Divisioual Magistrate, Naushahro. 

Mr. Athelsing A. Adrani, for the Appli- 
cant. 

Mr. E. Raymond Public e Prosecutor, 


. 


for 


JUDGMENT.-~—In this matter the Sub- 
Divisional Magistrate of Naushahro Feroze, 


by an order under section.. 118. of. the. Code, 
@ 
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of Criminal Procedure dated 26th May 
1914, called upon the applicant to execute 
n bond in the sum of Rs. 1,000 to be of 
good behaviour for a period of one year, 
with two sureties in the same amount. 
These sureties were by the same order 
‘required to be landholders in the neigh- 
bourhood of accused, either holding 100 
acres of land or paying income-tax, and 
able to control the appheant. Against this 
order no appeal was mace to the District 
Magistrate. On the order being read over 
and explained to the accused, he offered 
two sureties by name Muhimkhan and 
Allah Obhayo, but as on the Sth June 
these persons refused to stand as sureties, 
the applicant was sent to jail. Subsequently 
on thelst July the same two persons and 
another by name Ahmed appeared before 
the Magistrate and expressed their 
willingness to become sureties for the accused. 
The Magistrate, however, refused to accept 
them. This refusal was based in the 
ease of all three on personal grounds, 
which in the Magistrate’s opinion showed 
they would not be able to control the 
applicant, and in the case of Allah Obhayo 
and Ahmed also on the ground that they 
did not own 100 acres of land. f 


We are now asked to interfere in exercise 
of the powers of re:ision given by section 
439 of the Code of Criminal Procedure. It 
is contended by Mr. Achalsing that the 
condition that the sureties should own 
100 acres of land is oppressive and 
unreasonable, but before we can accede to 


that suggestion it is necessary to consider : 


whether it is open to us in revision to alter 
the order made under section 118. It is not 
contended that the Magistrate had no power 
to define the class of sureties as he has done, 
that power is given by section 112 and as held 
in Emperor v. Jan Mahomed (1), an order of 
‘this kind is perfectly legal under that section. 
Such an order is, however, only a preliminary 
one, and when a Magistrate passes an 
order under section 11§.requiring a person 
to give security under that section, the 
former order ig necessarily superseded by 
the latter order. Any direction as to thg 
class of sureties required, which may be 
contained in the order under section 118, 


(1) 6 Ind. Cas. 887, 11 Cr. L, J, 417;3 S. Ie B. 289, 
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is also, of course, as much a substantive 
part of that order as the order requiring 
security to be given; and the fact that it 
may merely repeat the conditions specified 
in the order under section 112 is immaterial. 
The first proviso to section 118 shows, if 
there were any doubt on the point, that the 
order under section 118 can include directions 
as to the nature of the security to be given, 
provided this is not different from that 
specified in the order under section 112, 
In this particular case the Sub-Divisiona] 
Magistrate expressly included directions ng 
to the class of sureties to be furnished in his 
order under section 118, and by virtue of sec- 
tion 406 of the Code,an appeal lay against this 


‘order to the District Magistrate, who could 


have altered the order under section 423 
(e). The petitioner has admittedly not 
approached the District Magistrate, ‘and, in 
our opinion, we are consequently precluded 
by section 4839 (5) from entertaining this 
application in so far as it seeks to impugn 
the propriety of the order made under 
section 118. It must, therefore, follow that 
the Magistrate’s order as regards the second 
and third of the proposed sureties cannot 
be interfered with, as they admittedly do 
not satisfy the condition prescribed by the 
Magistrate in his order under section 118 
that they should be landholders having 100 - 
acres of-Innd or paying income-tax. In go 
far as any question arises whether a Magis- 
trate 15 justified in rejecting a proposed 
surety under section 122 as not fulfilling the 
conditions of his order under section 118, the 
order of rejection is unquestionably one 
which can be revised by this Court, but we 
cannot in purporting to revise the order 
under section 122, deal with the propriety 
of the order under section 118 as to the class 
of sureties to be furnished in any case which 
falls under section 439 (5), 


Mr. Achalsing says that this point has not 
been raised before, and that the Court 
should in the circumstances interfere in this 
particular case. But the provisions of 
section 439 (5) are imporative, and even jf 
they may have been overlooked in the past 
by the Court or Bar, that affords no good 
ground for oux*new disregarding the enact. 
ment in question. 

No doubt this Court can interfere of jts 
own motion in eases where a person affected 
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is debarred from moving it under section 
439 (5), but in this ease the Court has not 
acted of its own motion in ealling for the 
proceedings under section 435, but at the 
instance of the applicant, and it would be a 
pure quibble to say that, in spite of the 
provisions of section 439 (5) of the Code, 
the Court could do what applicant wants, of 
its own motion. This would be a mere 
evasion of the Statute which the Court 
cannot permit. 

It is also in any case desirable that 
questions of this kind should be dealé with 
by the District Magistrate, whose local 
knowledge puts him in a better position than 
this Court to judge whether a condition of 
the kind objected to by applicant is (as 
contended) prohibitive and unreasonable or 
not. An appeal under section 406 can, of 
course, relate to any part of an order under 
section 118, and is not necessarily confined 
to the question whether or not the appellant 
should be bound over. 

We, therefore, refuse to interfere with the 
order of the Magistrate rejecting the two 
proffered sureties, Allah Obhayo and Ahmed, 
under section 122. 

As regards Muhimkhan, the Magistrate 
has rejected him merely on the ground that 
he would not be able to exercise any control 

over the applicant. The grounds for this 
“view are that he is applicant’s father-in-law, 
and though he knew applicant was a thief 
some time back and was warned by the 
mukhtearkar about the applicant’s behaviour, 
he did nothing to control him in the past. It 
does not, however, follow that he will not 
exercise such control when he becomes a 
formal surety for applicant’s good behaviour, 
and as he is the applicant’s father-in-law and 
near neighbour, he isin a good position to 
exercise such control: We are of opinion, 
therefore, that the reasons given by the 
Magistrate for refusing to accept him as a 
surety are insufficient and quash this part of 
lis order. 

Revision allowed in part. 
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MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 453 or 1914. 
CRIMINAL Revision Parrrrion 382 or 1914. 

January 21, 1915, 
Present:—Mr. Justice Spencer. 
Inve JUTURI VENKATAPPA AND OTHERS 


—ÅCCUSED— PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 523 (2) 
—CGambling on public highway—Public nuisance— 
Conviction—Currency notes not traced to any person— 
Ownerless property. : 

Where it is found that the accused caused 
annoyance and obstruction to the public by gambling 
on athroughfare, their conviction for committing a 
public nuisance is justified. 

Where the currency notes found in the course of 
such gambling are not traced to any particular person 
as owner, the Magistrate is entitled to treat them as 
owncriess property and deal with them as such. 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgment 
of the Court of the Sub-Divisional first Class 
Magistrate of Cuddaph Division, in Calendar 
Case No. 9 of 1914. 


Mr. S. Ranganadha Aryar, 
tioners. 

The Acting Publie Prosecutor, for the Gov- 
ernment. 

ORDER.—The Magistrate Has found on 
the facts that the accused caused annoyance 
and obstruction to the public by gambling 
ona thoroughfare and there was evidence 
that by playing across the cart track they 
obstructed carts and passers-by. On these 
findings the conviction of all the persons 
who were found in that group for com- 
mitting a public nuisance was justified 
[See High Court Proceedings, 28th January 
1878, No. 200 (1) and Bethan Chetti, Inre (2) |. 

As regards the order under section 523 
(2) of the Code of Criminal Procedure that 
the currency notes seized by the Police 
should be proclaimed, defence Ist witness 
stated that he entrusted the notes to his 
gumushtah, who was Ist accused, but he 
admitted that he had not entered the 
amount in his accounts. On his evidence 
and the evidence. of other defence witnesses 
which the Magistrate considered to have 
been got up for fhe occassion, I do not 
was wrong in 
treating the property as property the owner 


of which was unknown. 
(1) 1 Weir 239. 
(2) 1 Weir 242. 


for the Peti 
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It may be that no one has been able 
to prove a better title to the notes within 
six months from the date of the proclama- 
tion. But the final order is not before 
me, and I decline to interfere with the 
Magistrate’s discretion in the matter at this 
stage, 

‘The petition is dismissed. 

- Petition dismissed. 


- 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Ruviston APPLICATION No, 152 
or 1914. 

September 7, 1914. 
Present:—Mr. Fawcett, J. C., and 
Mr. Crouch, A. J. C. 
LURINDARAM walad CHUHERMAL— 
AccusED-—~APPLICANT 
VErSUS 
Tre KARACHI MUNICIPALITY 


CosmpLaAINANT-—-OPPONENT. 

Bombay District Municipal Act (II of 1901), s. 151 
—Hssential ingredients of offence—Mere disobedience of 
notice, whether sufficient for conviction. 

In ordor to render a person liable to conviction and 
punishment under section 151 of the Bombay 
District Municipal Act, it must be proved (i) that a 
notice has been given him under sub-section (1), 
and (ii) that he uses the place in question or permits 
it to be used in such a manner as to be a nuisance to 
the neighbourhood or dangerous to life, health or 
property. The mere fact that notice in due form was 
given regarding the place on a particular date 
cannot be conclusive evidence that there has been 
unser of the place in sucha manner as to be a nui- 
sance after that date. [p. 112, col. 2. ] 


Application against an order of the Addi- 
tional City Magistrate, Karachi. 
Mr. Achalsingh M. Advani, for the Appli- 
. cant. 
Mr. E. Raymond, Public Prosecutor, for 
ghe Opponent. 
JUDGMENT. 


Fawcett, J. C.—This is an application for 
revision of an interlocutory, order passed by 
the . Additional ity Magistrate, Karachi, 
in acase instituted against the applicant 
under section’ 151 (2) of the Bombay District 
Municipal Act. Jn the trial, the complain- 
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ant contended that it was sufficient for a 
conviction under that sub-section to prove 
that the Municipality had issued a written 
notice to the accused under sub-section (1), 
and that the accused had disobeyed it. 
Accused’s Pleader on the“ other hand 
contended that it was essential for the 
prosecution to prove that the place in question 
was used in such a manner as to be a 
nuisance to the neighbourhood or dangerous 
to life, health or property, and thatit was 
open to the defence to adduce evidence to 
the contrary. The Magistrate has passed 
an order upholding the contention of the 
Municipality, and has adjourned the further 
hearing of the case in order to enable accused 
to apply to this Court in revision.. 

The Public Prosecutor raised a preli- 
minary objection to this Court’s accepting 
such an application, and said it would 
be a bad precedent for this Court to give 
an opinion on a point of law arising ina 
trial before the trial was completed. If 
the point of law only rose on certain 
facts which were in dispute, it would, no 
doubt, be premature to allow it to be raised 
and decide it at this stage; bnt iu the 
present case it is admitted by applicant’s 
Pleader that a valid notice under sub- 
section (1) of section 151 was served on 
the accused and that he disobeyed it, 
Accordingly the ° question whether the 
accused can legally raise the plea in 
question as a defence to the charge brought 
against him is one which directly arises, 
is independent of any disputed facts, and 
should obviously be decided before evidence 
on the subject is actually taken by the 
Magistrate. We think, therefore, that this 
is an exceptional case of a kind in which 
this Court can properly interfere with an 
interlocutory order in exercise of its wide 
revisional powers, and that the determina- 
tion at this stage of the point of law 
arising will be for the convenience of all 
parties concerned. 


Sub-section (2) of section 151 runs as 
follows: “Whoever, after notice has been 
given under sub-section (1), uses any place 
or permits 16 to be used in such a manner 
e25 to be a nuisance to the neighbourhood 
or dangerous to life, health or property 
shall be punished,” etc. Prima facie in 
order to render a person eliable to con. 
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“vietion and punishment under thatsection, words “after notice has been given under 
it must be proved (1),that a notice has sub-section (1)” and its general wording 
been given him under sub-section (1), and leave no doubt whatever that it is intended 
(2) that he uses the place in question or .to cover all cases in which a notice may be 
‘permits it to be used, in the manner issued under sub-section (1). 
specified. There is no reason for con- Section 155 cannot, of course, be relied on 
struing it differently than if it appeared, in this case, firstly, because accused is being 
in the Penal Code. The fact that under prosecuted not under that section, but 

° sub-section (1) a notice cannot legally under 151 (2), and secondly, because the 

”  dissne unless it is shown to the satisfaction disobedience or failure to comply with a 
of the Municipality that the use of -the direction in a notice issued under sub- 
place is a nuisance or dangerous, is one section (1) of section 151 is an offence 
which clearly cannot affect the construction punishable under another section, viz., section 
of sub-section (2). Tf the opinion of the 151. 

Municipality was intended to be conclusive Woe ihe above DENE Ave. fob Sede ane 
and mere disobedience to tke notice was order of the Magistrate refusing to enter 
intended to be punishable, the Legislature into the question whether the place (whose 

Would have used some such words as in further use has been prohibited by the 
contravention of the terms of such notice’ Municipality) is proved to be used, or 

>. instead of the words “in such manner as permitted to be used, by the accused in 
to be a nuisance to the neighbourhood or such a manner as to be a nuisance 
dangerous to life, health, or property.’ A to the neighboarhood or dangerous to life, 
comparison of this sub-section with sections health, or property, and direct him to 
150 (8) and 155 clearly shows that there proceed with the trial in accordance with -~ 
was no such intention on the part ofthe the law as laid down in this judgment. | 
Legislature. In cases under section l5l Croucn, A, J. C.—I concur. The view 

(1), the Legislature no doubt thought it taken by the Magistrate is that the duty of 
desirable that a person affected should be the Court is merely to inflict punishment 
allowed an appeal to the Courts from the for an offence of which thè Municipality 
opinion of the Municipality, if. prosecuted have already found the accused guilty: 
for disobedience. the question whether or not he is 

The rulings in Ahmedabad Municipality guilty, the Magistrate has refused to try. 

v. Maganlal Khushaldas <1) and Emperor It seems, therefore, a suitable case in which 
v. Raja Bahadur Shiclal (2) do not apply to exercise what I believe to be the 
to this case. The former deals with sub- indisputable power of this Court to interfere 
section (5) of section 96 of the Bombay with an interlocutory order. 

‘District Municipal Act, under which mere Theofan: with: ilah section: 151 2) 
disobedience to the provisions or orders  gepls is the eine Of sk, lag. ins acan 
referred to in that sub-section so long” BB’ manner akter notico Has been given: ander 
such orders are not ulira vires, is punish- i ABI (D Thes mers Tak {hat 
able; and the latter deals with section notice: in. due form was given rògarding 
377. and 471 of the City of Bombay ‘the user of the place on a particular date 
Municipal Act, 1888, under which tie? 2 nce be ponelisive. evidence: dhar these 
Commissioner’s opinion is conclusive and bas bea mor. OL dive place: Gk enki a 

- mere failure. to. comply with his ‘requisi- manner as to be a nuisance after that date. 

tion is punishable. f All the essential ingredients of the offence 

Mr. Raymond argued that sub-section must be proved as in any other crimina 

(2) of section .151 only referred to cases ġrial, and the Magistrate must be satisfled 

coming under, clause (it) of sub-section (1), by suitable evidence that -accused has been’ 
but there is nothing in sub-section (2) to guilty of causinge nuisance after receipt of 

support this “argument: on „the contrary thes notice duly given under sub-section (2). 

l Revision allowed, 


kad 


(1) 9 Bom. L. R. 156; 5 Ch. D. J. 171. 
. (2)5 Ind, Cas. 860; 34 B. 346; 11 Or, L. J. 270; 12 
Bom, L, R. 120, ° 
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PUNJAB CHIEF COURT. 
Seconp UIVIL Appeau No, 907 or 1911. 
May 13, 1914, 
Present:—Mr. Justice Johnstone and 
Mr. Justice Rattigan. = 
SUKH RAJ—Derennant— APPELLANT 


VETSUS 


m 


KANHAYA LAL AND orsers—Prainrives & 


SUNDAR DAS AND OTHERS— IJEPENDANTS—- 


RESPONDENTS. 

Punjab Courts Act (XVII of 1884), s. 40—Value of 
suit under Rs, 1,000-——Purther appeal, whether com- 
petent—Plaintif, whether estopped from raising point of 
valuation—Punjab Courts Act I of 1912), applicability 
of——-Further appeal, whether alterable for second appeal 
or revision. 

In a suit for declaration that a  sale-deed 
executed infavour of the defendant shall not affect 
the plaintiff's reversionary rights after the death of 
the executant, and for an injunction restraining the 
executant from alienating the property, the plain- 
tiffs put the following valuation on the snit for 
purposes of jurisdiction: 


(1) Land at 30 times the revenue 
(2) House 
(3) Injunction 


da 
© 
© O DOn 


Total 1,080 5 

But for Court-fee purposes they put a value of 
Rs. 180 only on the injunction, Both ‘the lower 
Courts having decreed the claim, the defendants 
came up to the Chief Court in further appeal: 

Held (1), that the value of injunction being only 
Rs. 130, the total value of the suit fell under Rs. 1,000 
. and, therefore, no further appeal lay under section 
40 of the Punjab Courts Act 1884; [p. 118, col. 2.] 

(2) that the plaintiffs were not estopped from 
contending that the value of the suit was really less 
than what they had put it at; [p. 118, col.°2.] 

(3) that an appeal filed as a “farther appeal” 
under the Punjab Courts Act of 1884 could not be 
altered after the coming into force of the new Act into 
a second appeal or a revision under section 70 (1) 
(b) of the old Act. [p. 114, col. 1.] 


Second appeal from the decree of the Divi- 
sional Judge, Jhelum, dated the 6th May 1911. 

Mr. Nanak Chand, for the Appellant. 

Bhagat Gobind Das, for the Respondents. 

JUDGMENT.—Mr. Gobind Das-#-has 
raised a preliminary objection that no appeal 
lies, and upon a consideration of the point 
we find that the objection is well-founded. 
In their plaint the plaintiffs valued their suit 
thus:— 


a Es Rs. A. P. 

(1) The landat 30 times a 
lanœrevenue® 130 5 0 
(2) House 450 0 œ 
(3) Injunction. . 500 0 0 
: Total 1,080 5 0 
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recent amendment; and it 
' Gurther appeal is competent if the above 
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This .is a “further appeal” under the 
Panjab Courts Act as it stood before its 
is clear that a 


valuation is correct: but Mr. Gobind Das 
points out that it is not correct. Ou the 
injunction plaintiffs put, for Court-fee 
purposes, a value of Rs. 130 only; and we 
are bound by the Full Bench ruling Barru 
v. Lachhman (1) to hold that this must he 
the valuation also for jurisdiction. The 
total, therefore, falls below Rs. 1,000, which 
is the lowest limit of value for a land suit in 
which a further appeal lies, the Courts below 
having concurred in their conclusions and 
decrees. 

Mr. Gobird Das also urges that the suit is 
not entirely a land suit, as the above detail 
of valuation shows and he refers us to 
Fateh Singh v. Chetu (2) as authority for 
holding that probably this is in reality an 
“nnelassed suit,” in connection with which 
the critical value is Rs. 2,500 in cases in 
which the lower Appellate Court has not 
varied or reversed the decree of the first 
Court, except as to costs. We are not at 
all sure that we consider that ruling good 
law; but we need not decide the point in view 
of our opinion that no further appeal lies in 
this case, even if it be taken as a land snit 
pure and simple. 

Mr. Nanak Chand suggests that, as plain- 
tiffs themselves assigned a value over 
Rs. 1,000, no doubt in order that, if occasion 
arose, they might have a second appeal, they 
should not be permitted to contend now that 
the value was really less. But we cannot 
find that plaintiffs are estopped from raising 
the point, which, after all, is one that goes 
to the’ root of the jurisdiction of this Court; 
and it is not easy to see how any cor uct of 
parties can confer upon us a jurisdic. on we 
do not possess. 


Then Mr. Nanak Chand asks us to deal 
with the case as a “second appeal” under 
the new law of appeal, or as a revision 
under section 70 (1) (b) of the old law; but 
we can do neither. We cannot use the 
provisions of the new law in a case in which 
the decision of the lower Appellate Conré 
was given before the new law came into 


(1) 22 Ind. Cas. 503; 23 P. L. R.1914; 111 P. R, 
1913; 228 P. W. R. 1913. 


(2) 100 P. L. R. 1904. «e 
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being; and it has been held more than once 
.recently by Division Benches here that an 
appeal filed as a “further appeal” under 
the old law cannot be altered after the 
coming into force of the new law, into & 
revision under section 70 (1) (b) of the old 
law. 

We have much sympathy with the appel- 
lant, but we can do nothing to help him, 
We «dismiss his appeal; but, considering 
that the misleading valuation was made by 
respondents, we make no order as to costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
Orratnan Stpe Crvim APPRAT, No. 62 or 1913. 
CIvIL Sum No. 699 or 1913. 

March 31, 1914. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 

R. D. SETHNA—DeErenpaxt 
Versus 
GRACE EDITH HEMMINGWAY—- 


PLAINTIFF. 
Transfer of Property Aet (IVY of 1882), s. 180 — 
Deposit receipt, transferof—Trausferee becomes owner 
of the money mentioned  therein—Resulting trust, 
whether can be implied—Trusts Act (TI of 1882), s. 81. 

A deposit receipb is nota negotiable instrument 
which passes either by delivery or by indorsement, 
bnt where the money mentioned in the receipt is 
immediately payable and the receipt is presented 
duly indorsed together with an order to pay a given 
individual, that individual becomes the owner of the 
money upon payment by the banker or his promise to 
hold it at the disposal of the payee. [p. 115, col. 2.] 

Where, therefore, IF who had a fixed deposit of 
Rs. 10,500 falling due on the 7th Augnst 1912 sent 
on that date rhe receipt duly indorsed with a letter 
to the Bank asking them to hand over the amount to 
his nephew (the defendant) and the defendant drew 
the interest and Rs. 500 out of the principal and 
deposited the balance Rs. 10,000 in his own name, 
on a suit by the heirs of IF on his death for a declara- 
tion that the amount of Rs 10,000 formed part of 
IP’s estate: 

Held, (1) that the plaint was defective as it did 
not show that the plaintiff had obtained Letters of 
Administration and should on that account have 
"been rejected on presentation; [p. 115, col. 1); 

(2) that the defendant became the absolute owner 
of ho, money secured by the existing receipt [p. 116, 
col. 1 

(8) that there was mo resulting trust in favour o$ 
the plaintiff. [p. 116, col. 1.] 


Mr. Binning (with him Mr. Shortt), for the 
Defendant-Appellant, 
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Mr. 
Advocate-General_ and Mr. 
Plaintiff-Respondent. 

JUDGMENT.—The undisputed facts are 
that one Mr. Wakeford, who was in receipt of 
a Government pension of Rs. 54 per mensem, 
had a deposit of Rs. 10,500 with the Hong- 
kong and Shanghai Bank under a deposit 
receipt of the 7th of August 1911, which fell 
due on the 7th August 1912. On the 26th 
June 1912 he wrote to the Bank saying the 
receipt had been stolen and asking for a 
duplicate receipt. He visited the Bank soon 
after and was given a form for an indemnity 
to the Bank on the issue of a fresh receipt. 
He then told the Bank clerk, Sunderrao, 
that he wanted a duplicate and wanted to 
give the money to his nephew, the defendant 
Harrison, who had accompanied him to the 
Bank. The defendant came to the Bank 
again onthe 7th August with the deposit 
receipt, which had been found duly endorsed 
and a letter from Wakeford, butupon being told 
he would have to be identified by Wakeford 
took away the deposit receipt and the 
letter. He returned the following day 
with the deposit receipt bearing Wakeford’s 
endorsement, dated the 7th August. and also 
with a latter] in the following terms :—- 

“ Bombay, Sth August 1912. 


Inverarity (with him Mr. _Strangman, 
Raikes), for the 


THe AGENT, 

Hongkong and Shanghai Banking Corporation. 
SIR, 

I hereby state that I have found my Bank 
receipt. Herewith I am forwarding the 
same for the interest now due. I wish it to 
be handed over to my nephew. 

T also wish you tohand over the amount 
of Rs. 10,500 which is in fixed deposit to 
my nephew, Wilmot Charles Harrison, to his 
account, ‘ 

Yours truly, | 
h (Sd) C. A. WAKEFORD. 

This is my nephew’s signature. 

(Sd.) W. C. HARRISON. 

(Sd) C. A, WAKEFORD.” 


The defendant asked for a new deposit 
receipt for Rs. 10,000 and the Bank issued 
a receipt for that sum in the defendant’s 
name and paid him the interest due on the 
former receipt and Rs.°500 as tħe balance of 


the principal. 
Wakeford died on the 18th of October 1912 


at the age of 84 unmarried and leaying him 


~ 


Vol, XXVIIT] 


SETHNA v. GRACE EDITH HEMMINGWAY. 


surviving as his next of kin ten grand- 
nephews and nieces, tiz., two sons and two 
daughters of his predeceased niece, Jane 
Williams, and three sons and three duaghters 


of his predeceased nephew, Edmund Harrison. . 


Two days before the due date for payment 
by the Bank of the sum of Rs. 10,000 
secured by the deposit receipt in favour of 
the defendant, one of the daughters of Jane 
Williams filed this suit claiming a declaration 
that she as administratrix of Wakeford was 
entitled to the said sum of Rs. 10,000 as part 
of his estate. 

The plaint was defective in that it did not 
show that the plaintiff had obtained Letters 
of Administration and it should on that 
account have been rejected on presentation. 
The plaintiff, however, obtained Letters of 
Administration on the 3lst October 1913, a 
fortnight before the hearing, and the hearing 
was allowed to proceed. A decree was 
passed for the plaintiff declaring that the 
Rs. 10,000 in question formed part of the 
estate of the deceased and that the plaintiff 
was entitled to the same. 
trary to section 190 of the Succession -Act as 
remarked by the learned Judge. The only 
tenable technical objection was to the institu- 
tion of the Suit before the plaintiff had an 
existing interest in the subject-matter. 
That point, however, if it had been taken 
and had resulted in the rejection of the suit 
ab the hearing, would have only led toa 
waste of time and costs without benefiting 
the defendant, for afresh suit would immedi- 
ately have been brought by the adminis- 
tratrix. The course which the trial eventually 
took was determined by a ruling of the 
learned Judge that the endorsement of the 
receipt by the deceased was not evidence of 
a gift and that the onus was on the defend- 
ant to show how what was the only property 
of the deceased in August came to be given 
to him and that if he proved facts from 
which the Court could deduce that there 
wasa good gift, the plaintiff would then 
have to prove circumstances showing the 
‘gift was invalid. On-¢the evidence the 
learned Judge was satisfied that the deceased 
was anxious thet the defendant should have 
the benefit of the money deposited with the 
Bank, but did not think that he intended that 
the defendant should be able to make away 
with the money in the donor’s lifetime or 
draw the interest without making due 


This was not con-” 


P 
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provision for the donor’s maintenance, but 
he held that there was no effective transfer, 
having regard to Section 130 of the Transfer of 
Property Act, of the debt due by the Bank 
to the deceased and that, if there was, there 
would bea resulting trust for the legal 
representatives of the deceased under section S1 
of the Indian Trusts Act. 

We are unable to concur in the learned 
Judge’s conclusion as to the effect of the 
of August, It is 
established by a preponderance of English 
authorities that a deposit receipt is not a 
negotiable instrument which passes either by 
delivery or by endorsement, but where the 
money mentioned in the receipt is immediately 
payable and the receipt is presented duly 
indorsed together with an order to pay a given 
individual, that individual becomes the owner 
of the money upon payment by the banker or 
his promise to hold it at the disposal of the 
payee. The question is discussed by Buckley, 
J., in dn ve Beaumont; Beaumont v. Hwbank (1); 
where he says :— 

“In all the cases, in order that the gift 
may be valid, it must, I think, be shown that 
the donor handed over either property, or 
the indicia of title to property, which 
belonged io him. . His own cheque is not 
property; itis only a revocable order such 
that ifthe banker acts on it, the donee will 
have the money to which it relates. Even 
withcut actual payment of the cheque 
there may bea good gift—for instance, if 
there is an undertaking by the banker to 
the donee to hold the amountof the cheque 
for the latter, that may be enough. Unless 
there is that, or something equivalent to it, 
there is no delivery of property, but only a 
delivery of that which ifacted on will procure 
the delivery of property.” 


An order ona bankerto pay money which 
he holds to the credit of the customer, is not an 
assignment of a debt but an authority to 
deliver property, which if acted on is 
equivalent to delivery by the customer. 
Here the letter of the Sth of August is such 
an order and it has been acted on. It may 
be that if objection had been taken at the 
hearing, it would have been rejected for want 
of a stamp. That, however, is not an 
objection whicl. can be effective in appeal now 


(1) (1902) 1 Ch. 889 at p. 884; 7L In J. Ch, 478; 86 
L. T 410; 50 W. R. 389. 
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that the letter is on the record (see section 36 
of the Stamp Act.) 

The defendant is, therefore, the owner 
of the money secured by the existing 
receipt and the plaintiff cannot succeed, unless 
she shows that he holds it im trust for the 
donor or his representatives. In our opinion 
the finding of the learned Judge as to the 
intention of the donor which is as favourable 
to the plaintiff as the evidence permits, 
negatives the idea of any resulting trust. 
Upon that finding this is a much stronger 
case infavour of the donee than Standing v. 
Bowring (2). The plaintiff in that case 
being 86 years of age and being possessed of 
consols to the amount of £ 6,000 transferred 
them into the names of herself and her 
godson. It was proved that she was aware 
when she did this that she would be able 
during her lifetime to receivethe dividends 
and that if her godson survived her he would 
become entitled as survivor. Lindley, L. J., 
remarked at page 289: 

The plaintiff in her statement of claim 
and in the Court below rested her case on 
equitable grounds, and sought to establish a 
trust in ber favour. But the only trust 
which was consistent with the evidence was 
a irust to pay her the income of the consols 
for the joint lives of herself and the defend- 
ant. This trust was not in controversy, 
but is not sufficient for the plaintiff’s purpose. 
No trust will suffice short of an absolute 
trust for herslf. But it is impossible to 
impose such a trust on the defendant, when 
the evidence conclusively shows that she 
never intended to create any trust of the 
kind. Trusts are neither created nor 
implied by law to defeat the intentions of 
donors or settlors; they are created ‘or 
implied or are held to result in favour of 
donors or settlors im order to carry onb 
and give effect to their trne intentions, 
expressed or implied.” 


The gift in this case was an absolute 
gift tothe donee with the expectation that 
he would look after the” donor till the 
Jatter’s death. In our opinion the evidence 
shows, though this is not essential-to the 
defendant’s success, that the defendant 
acted up to the donors expectations. 
According to Exhibit 10 (a letter of the 


(2) (1885) 31 Ch. De 282; 55 L, J. Ch, 218; 54 L. T, 
19 ; 34 W. R. 204, 
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deceased to the plaintiff in June 1911) the 
donor paid his rent out of the interest he 
then received from the Bank and presumably 
paid his other expenses from his monthly 
pension of Rs. 54. Inthe month following 
the gift the defendant took the donor to live 
with him and thus became responsible for 
his lodging. 

The learned Judge at one period of the 
case thought that the fact that’ an old 
man of debilitated health gave all his savings 
to the one among his nephews and nieces 
who had taken charge of him raised a pre- 
sumption of undne influence. We are not 
prepared to assent to this, and the evidence 
shows that a coolness had: arisen between 
the old man and the plaintiff, whom along 
with her sister he had at one tire intended 
to benefit by Wil. In our opinion the 
evidence establishes that the donor was 
perfectly sensible and competent at the 
time of the gift, and the charge that the 
defendant exercised wundne influence fails. 


We reverse the decree of the lower. 
, Court and dismiss the suit with costs 
throughout. 


Decree reversed; Smt dismissed. 


LOWER BURMA CHIEF COURT. 
Frest CIL Apesar No. 68 or 1913. 
March 2, 1915. 

Present:—Sir Charles Fox, Kr., Chief Judge 
and Mr. Justice Hartnoll. 
OFFICIAL ASSIGNEE as ASSIGNEE 

TO Tun ESTATE or Hajee MAHOMED 

HADY-—DEFENDANT— APPELLANT 
TETSUS 
Mirza ABDUL HUSSEIN AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

Civil Procedure Codg {Act V of 1908), s. 92, suit. 
under— Wall—Wagf—Private family matter Adminis. 
trator and trustee—Scheme under: section 92; when 
to be settled—-Accounts, @irection fer. 

Where a Will makes provision for certain charity 
out of the income of the estate and also contemplates 
that one of the testator’s descendants should always 
be the trustee for the time being of the property, a 
settloment of a scheme for a charitable trust, when 
possibly there may never be any property to which 
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the scheme can apply, is premature and the Court 
should pause before interfering under section 92 
of the Civil Procedure Code in a matter 
which on the face of it is more of a private family 
_ matter than one of a public nature. A. direction for 
accounts in a suit in which the administrator of the 
estate is not made party as such administrator must 
necessarily be fruitless. [p. 119, col. 1; p. 120, col. 2i 

Shahab-ud-din v. Sohan Lal, 1 68 P. L. R. 1908; 75 
P.R. 1907; 139 P. W. R. 1907, Abul Fata Mahomed 
Ishak v. Rasamaya Dhur Chowdhri, 22 0. 619; 22 I. 
A. 16, referred to. 


Mr. X. M. Cowasjee (with him Mr. d. T. 
Banerji), for the Appellant. 

Mr. P. D. Patel, for the lst and 2nd Re- 
spondents. 

Mr. Rutledge, for the lst respondent and 
representatives of the 3rd Respondents. 

Mr. Broadbent, for the 4th Respondent, 


JUDGMENT. 


Fox, C. J~-The suit was one under sec- 
tion 92 of the Civil Procedure Code. The 
three original plantiffs were respectively 
son-in-law, son and daughter of one Aga 
. Yakoob Ally Saheb, and the original defend- 
ant was Hajee Mahomed Hady, another 
son of Yakoob Ally. He was sued in his 
personal. capacity, and not as administrator 
of the estate of Yakoob Ally. The third 
plaintiff died after the suit was filed, and 
her legal representatives have been sub- 
stituted for her as plaintiffs. One Hajee 
Syed Raza was added as a party “ on behalt 
of. himself and of the other heirs of Aga 
Syed Abdul Hoosein,” a son-in-law .of Aga 
Yakoob Ally Saheb and the executor of his 
Will. The Official Assignee as assignee of 
the estate of the original defendant, Hajee 
Mahomed Hady, who had been declared in- 
solvent, was added as a party defendant at 
a later stage. The plaint set out that Aga 
Yakoob Ally Saheb died at Mecca in 1865, 
after having made a Will by which he 
bequeathed one-third of all his property 
moveable and itmmoveable, for public charit- 
able purposes, and directed his executor 
first to invest the one-third in Government 
funds and when convenient, to buy im- 
moveable property in such a way as -to 
make it inalienable from, the charitable 
trust. It was alleged that in pursuance of 
this direction the.executcr, Aga Sayed Abdul 
Hoosein, had purchased inter alia a piece 
of land on the outskirts of Rangoon. 
known as Suburban Allotment, second class, 
No, 9, Pazundaung, measuring 14 acres three 


INDIAN CASES. 


ett, 


annas and three pies. Aga Syed Abdul Hoosein 
had obtained probate of the Will in the 
High Court of Calcutta, and he acted as 
executor until 1879 when he died. By this 
Will, he appointed Hajee Mahomed Hady 
trustee of the charitable trust. 

In 1884 Hajee Mahomed Hady obtained 
from the Court of the Judge of Moulmein 
Letters of Administration with the Will an- 
nexed to the unddministered estate of Aga 
Syed Yakoob Ally Saheb and subsequently 
sold several lots of immoveable property 
which Aga Syed Abdul Hoosein had bought 
as executor, but he then set apart the 
piece of land above described as property 
assigned to the charitable trust by the Will 
of his father. It was alleged that Hajee 
Mahomed Hady had acted as sole trustee of 
such trust property, but he had never 
furnished any accounts of his administration 
of it to the descendents of the founder. 
Other reasons were also given for the relief 
which was sought in the suit. The reliefs 
asked for were :-— 


1. That the defendant (that is, Hajee 
Mahomed Hady) might be ordered to furnish 
full accounts of the income and expenditure 
of the trust property, meaning the piece 
of land in Rangoon and the money derived 
therefrom. < 

2. Removal of Hajee Mahomed Hady from 
the office of trustee of the charitable trust. 

3. The appointment of new trustees for 
the management of the trust and the 
vesting of the trust property in them. 

4. Payment to the new trustees of such 
sums as might be found on taking of accounts 
to be due to the trust. 

5. Appointment of a Receiver to receive 
the rents of the land. 


6. Payment by Hajee Mahomed Hady vf 
the costs of the suit. 


Hajee Mahomed Hady in his written state- 


, ment admitted uncontrovertible facts and that 


he had acted as sole trustee of the wagf created 
by his father’s Will. He denied that the pro- 
perty alleged to be the subject of the charitable 
trust had been bought by Aga Syed Abdul 
Hoosein in pursuance of the directions in 
the Will about forming a charitable trust, 
gand he denied that he had never set apart 
the Rangoon property in Pazundaung as 
property for that trust. He alleged that 
he held the property as adşinistrator ul the 
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estate of his father, and that that estate 
was not yet fully administered in that 
besides the bequest for charity, his own 
share in the estate and three-fourths of a 
share of one of his sisters were still un- 
settled, this interest of his sister’s being 
held by him as wagf under a dedication 
made by her husband, Aga Syed Abdool 

Hoosein. 


Hajee Syed Raza in his written statement 
set ont the devolution of the share of the 
lady referred to. He alleged that such share 
had never been separated or met by Hajee 
Mahomed Hady as administrator, and that 
ib had to come out of the Pazundaung pro- 
perty, that is to say, his case was that 
that property had not been assigned to the 
charitable trast of Aga Syed Yakoob Ally 
but was still part uf his estate. The Official 
Assignee’s written statement followed the 
lines of Hajee Mahomed Hady's. and sub- 
mitted that the Pazundaung property was 
his, or at any rate that no other beneficiary 
under the Will had any preferential right 
to the property. 

The sole issue fixed in the case was as 
follows: 

“Was the Pazundaung land wholly or in 
part wagf property under the Will of Ya‘oob 
Ally?” - 


In the learned Judge’s view it was clear 


that the Pazundaung property had never 
been made wagf, and there was no separate 


charity fund, aud no portion of the assets- 


of the estate had been appropriated to either 
of the charitable trusts referred to in the 
case. He went on to deal with a point 
which was apparently raised by himself, and 
held that these trusts had obtained a charge 
on Hajee Mahomed Hady’s interest in this 
property in consequence of Hady having 
handed over the title-deeds of.it to the 
first plaintiff. He dealt with the position 
of the trusts and ultimately directed certain 
accounts to be taken. , 


The Official Assignee, who is concerned 
to get as much as possible for the creditors 
of ‘Hajee . Mahomed Hady, has appealed 
against the decree for accounts. Subsequent 
to ib the Court sanctioned a scheme for the 
trust. The grounds of the Official Assignee’s 
appeal are as follows: 

1. That the learned Judge on the original 
side of this Court should have held that the 

. 9 m a TIA 
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suit was virtually one for a declaration that 
the second class Suburban Allotment No. 9 
of Pazundaung was trust property, and that 
a suit of such nature would not lie under 
section 92 of the Civil Procedure Code. 

2 That the said Judge should have held 
that this suit was not properly stamped 
under the provisions of the Stamp (Court 
Fees) Act. 

3. That the different reliefs sought for in 
the suit or the suit itself had not been 
valued. 


+. That having regard to the finding made 
by the said Judge that the Pazundaung 
property had never been made wagf, the said 
Judge should have dismissed the plaintiff’s 
suit, and should have held that this suit 
under section 92 of the Civil Procedure Code 
could not lie. 
3. That the learned Judge should have 
held that the one-third charity fund in Yakoob 
Ally's Will was at mostthe one-third nett value 
of the estate when Hajee Muhammad Hady 
obtained Letters of Administration de banis 
non in LSS. 


6. That the said Judge erred in not plac- 
ing due and sufficient reliance on the state- 
mentof account filed by the said Hajee 
Muhammad Hady as such administrator in the 
District Court of Moulmein in 1891 in 
accordance with the provisions of the Pro- 
bate and Administration Act. 

7. That the said learned Jndge erred in 
holding that the effect of the alleged handing 
over of title-deeds to Mirza Abdul Hussein, 
the first respondent, was to create a charge : 
on Hajee Mohammad Hady’s interest in the 
remaining assets of Yakoob Ally’s estate in 
favour of Yakoob Ali and Aga Syed Abdul 
Husseiu’s charity. 


S. That save and except the accounts 
directed by (sic) Hajee Mohammad Hady 
on account of charity, the said Judge erred 
inordering the various other accounts and 
inquiries, to be taken as directed in his 
judgment and he should have come to the 
conclusion that au account of the trust fund 
of the said Yakoob Ally was not necessary 
inasmuch as in 1884 a sum of Rs. 1,644,600 
was set apart by Hajee Muhammad Hady on 
account of Y&koob Ally’s charity: 

» 9. That the said Judge erred in adjudi- 
cating in this suit the alleged rights or the 
amount due to the- charity of Aga Syed 
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Abdul Hoosain, and he erred in granting to 
the said charity the reliefs specified in his 
judgment. 

Apart from the question of valuation and 
proper stamping of the plaint, it appears to 
me thatthe appellant is entitled to succeed 
on the lst and 4th grounds, and thatit is 
not necessary to deal with the other grounds: 
except to say that the 7th ground must also 
prevail, 

The Ist and 2nd plaintiffs filed a cross- 
objection that the learned Judge should have 
held that the whole of the Pazundaung 
property had been made wagf, but this is 
clearly unsustainable. Itis quite plain on 
the evidence that neither the executor nor 
the subsequent administrator of Aga Syed 
Yakoob Ally’s estate ever set apart the 
Pazundaung property as property appro- 
priated solely to the charitable bequest in 
the Will. The suit was based on this having 
been done. It was not shown that if had 
been done, consequently the foundation of 
the suit disappeared. The title to the 
property has all along been and stillis in 
the legal representative of Aga Syed Yakoob 
Ally, and he holds it for the unpaid heirs 
of the testator and for the charitable trust 
set out in the Will, if the bequest creating 
it is a valid and enforceable one. A direc- 
tion for accounts in a suit in which the 
administrator of the estate is not made party 
assuch administrator must necessarily be 
fraitless, and a settlement of a scheme for 
a charitable trust when possibly there may 
never be any property to which the scheme 
can apply is manifestly premature. The 
suit was, in my opinion, misconceived. 

The first step to take, if the defendant 
Hady has not done what he should have 

done as administrator of the estate, is 
obviously to bring a suit against him as such 
administrator to have the estate properly 
administered. In such a suit the validity 
of the charitable bequest may be questioned, 
and if the decision in Shahab-ud-Din v. 
Sohan Lal (1) is followed, it may be held 
that such bequest is invalid and unenforceable. 
Its validity may also havesto be considered 
in the light of the decision of their Lordships 
of the Privy Coungil in dèul Fata Mahomed 
Ishak v. Rasumaya Dhur Chowdhri (2), 


(1) 168 P. L. R. 1908; 75 P. R. 1907; 189 P. W. R. 
07. re WA 
(2) 22 0. 6 9; 22 I. A. 76. 
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It also appears to me extremely doubtful 
whether provisions ina Will such as those 
in Aga Syed Yakoob Ally’s Will come 
within the purview of suits under section 92 
of the Civil Procedure Code as trusts for 
public purposes of a charitable or religious 
nature. 


The translation of the provisions of the Will 
dealing with the-appliction of his estate tu 
charity and religion is as follows: 


“The 5th condition is that after payment 
of the two thousand rupees to my sister and 
hefcre distribution of the legal ‘shares of all,- 
he should upon calculation seb apart and keep 
one-third part of tke estate, which is my owu 
right (in the estate), and investing the same: 
in Company’s papers he should hold the same 
afterwards, when convenient, be should 
buy lands, houses, bazars and so forth, either 
in the British territory or in Arabia, Persia, 
Khorasan or any other country whereever 
and whatever he may consider fit and advisable. 
to buy and he should-have the conveyance 
drawn and registry effected in such a way that 
the re-sale thereof be unlawful (difficult) and 
nobody (else) may be able to sell the same; he 
must not, however, purchase a ship or ships 
as I do not agree to his doing the same, and 
if at any time become aware that the country 
is bad (fasesl) and .would be ruined, then it 
does not matter if he sell the same and with 
the consideration thereof purchase another 
property the income of which may be greater. 
The object of my urging this is that the 
one-third portion of mine which is my right 
is hurram to (not to be appropriated by) auy- 
body though he is an heir (of mine) 
and whatever be the produce and income of 
the one-third portion of my property, out of 
that a house and tmambarah will be 
purchased with a sum from eight to ten 
thousand rupees in one of the four holy 
places, namely, Najuf Ashruf, the sublime 
Karbula, the Ratunun and the holy place of 
Myrterdow, or be should lay the founda- 
tion of a pucca house for the residence 
of herself (the wussy) and all (my) heirs 


-and whatever produce and income there be ` 


of the one-third of the estate he ‘will 
divide the same into three parts, two-thirds 
*of which must be added to the estate and 
again some desirable property will be 
and with another’ third he 
should defray the expens®& of the said’ 
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tmambarah, ete., during the days of Mohurrum 
and in all the seasons of the year and 
the holy days, by which is meant the 
performance of the Mohurrum festival Cin 
commemoration) of the five venerable 
descendants of Ally and all the Imams who 
are guides to religion, and for giving food 
to the Syeds, fakeers, poor persons and 
others and that this laudable act should 
always be continued in perpetuity, If any 
one from amongst my children or their 
children be considered by him fit and 
worthy the wussy will employ him in the 
office of matuwally after himself and they 
may be mutsaddy of these acts, and this 
practice will remain in force and continue 
from generation to generation to the end of 
the world. Every one of the wusstes urge 
this matter on his derivative wussy that 
the wussyship may not go aut of the hands 
of my descendants. If any one of my 
descendants at any time prove unfié or 
they become extinct then an ameen shall 
necessarily be appointed from amongst the 
persons who are not my descendants and 
thus the wussyship will devolve upon him, 
he also will apoint a mutsaddy for (the 
performance) of this act from amongst my 
descendants whom he may consider more 
trustworthy and make this wusstaé that this 
practice may continue in this manner.” 


The 6th condition is this: “Whenever any 
of my descendants, be that a male or 
female, will ariveʻat puberty (the wussy) 
will give him or her in marriage defraying 
the expenses thereof from his or her own 
legal share and will get ready (buy) . for 
him or hera house, necessary articles and 
household furniture suitable to his or her 
rank and station (in life) and give him or 
her a small capital and the remainder of 
his or her legal share on his or her being 
twenty-one years of age agreeably to the 
injunction of maker of the law and the 
Imams who are the guides in religion and 
on whom be the blessing of God! but if 
he or she be unworthy, unfit and dis- 
qualified, the wuss, will throw into (Ce. 
add to) the estate the remainder of his 
or. her legal share in the inheritance 
and whatever may be the produce thereof 
the same shall be invariably given by the 
wussy for his or her subsistence in order 
that he or she may not be in distress, 

: e 
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and whenever any of (my) descendants 
or descendants of descendants even without 
being a squanderer sustain a. loss of a 
sudden, such as caused by fire, sinking 
under water, theft and so forth, then the 
wussy will certainly fix for or setile on 
him or her something out of the one-third 
part of my property in order that he or 
she may not be in distress and trouble.” 

[t willbe seen that the objects to which 
tle income of property set apart under 
the bequest is to be devoted are left 
almost entirely to the discretion of the 
trustee for the time being of the property, 
and the Will contemplates that one of the 


testator’s descendants should always be 
the trustee. Even if the provisions are 
valid and enforceable by the Court, 16 


appears to me to be very questionable 
whether the Advocate-General or any two 
Mahomedans having obtained the Advocate- 
General’s consent would be entitled to 
bring a suit under section 92 of the 
Civil Procedure Code to have a scheme 
settled for it, or to interfere in the other 
ways mentioned in the section. Even if 
the majority of the descendants of the 
creator of the wagf consented, as in this 
case, to a scheme being settled by the 
Court, ib appears to me that the Court 
should pause before interfering in a matter 
which on the face of it is more of a 
private family matter than one ofa public 
nature. Jt is not, however, necessary to 
come to a decision on these points. 

I have already stated my reasons for 
thinking that the suit should be dismissed. 
Tt only remains to notice that it was 
argued that the suit lay, notwithstanding 
the finding that the Pazundaung property 
had not been dedicated under the Will, 
because one of the reliefs asked for was 
removal of the defendant Hady from the 
trusteeship. 


A sufficient answer to this argument is 
that Hady was and is primarily adminis- 
trator of the estate: as such. he holds the 
property, and in such capacity he has to 
account for it. He could not be removed 
from such trusteeship in a suit to” which 
he is not a partyeas suche administrator. 
e 1 would dismiss the suit agaist all the 
parties and would award costs of the suit and 
of this appeal to the Official Assignee against 


‘settled will be set aside. 
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the plaintiffs, and would direct that the 
other parties bear théir own costs of the 
suit and appeal. 

The appointment of Receivers of the 
property will necessarily be revoked and 
cease on this decision, and the scheme 


HARENOLL, J.J. concur, 
Appeul allowed. 


BOMBAY HIGH COURT. 
ORIGINAL Sipe ıvır APPEAL No. 27 
; or 1914. 
Civit Sum No. 572 or 1914, 
June 26, 1914. 

Present:—Sir Dinshaw D. Davar, Kr., 
Acting Chief Justice, and Mr. Justice Heaton. 
CHAMPSEY BHIMJI & Co. —DEFENDANTS 

—APPELLANTS 
VETSUS l 
Tus JAMNA FLOUR MILLS COMPANY, 


Urp., —PLAINTIEFS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
r. 2— Mandatory injunction, whether can be granted 
ow interlocutory application. 

A Oourt has power to remedy an injury or wrong 
by a mandatory injunction on an interlocutory 
application. [p. 122, col. 2.] 


FACTS appear from the following judgment 


of Macleod, J.—Plaintiffs are the lessees of 
certain premises for the unexpired period of 
a term of ninety-nine years from the Ist of 


‘April 1905 except the last eleven days there- 


of. The defendant lessors had covenanted 
to make and construct within one month 
from the date of the lease, and at their own 
expense keep and maintain, two pacca roads, 
each of the width of forty feet —the one lead- 
ing from Mount Road to the premises leased 
to the plaintiffs and the other from the Rose 
Cottage Lane as shown in the plan annexed 
to the lease. The lessees were to have 
complete right of way and access thereon, for 
themselves and their agents and for carts, 
vehicles, etc., at all times and for all purposes. 

The lessors in May last blocked up the 
road leading from the gateein the plaintiffs’ 
premises to Rose Cottage Lane,.as shown 
in the photographs exhibited in this motion. 


Plaintiffs now ask me to grant an injunc-, 


tion restraining the defendants from keep- 
ing any debris on the road and from raising 


the level thereof to a greater height than 
before, so as to prevent the plaintiffs from 
making use of it as before. [tis quite clear 
from the affidavits in this case that the defen- 
dants have at present, in breach of their 
covenant prevented plaintiffs from having 
access to the road leading from the premises 
leased to the Rose Cottage Lane. 

The defeudants rely upon two grounds 
on which they object to the Court making 
any order. They first say that the plaintiffs 
have consented to the raising of the level 
road. They seem to rely upon a letter 
of the plaintiffs’ secretary of the 19th 
March 1914. There is no justification in 
that letter for the defendants’ contention. 
It runs thus :-— 

“We wish to draw your attention to 
the improvements being carried on in Rose 
Cottage ‘Lane. We notice that this road 
will be raised considerably and will necessi- 
tate some alteration in the road leading 
from our Mill on to Rose Cottage Lane. 
The Mill-road is in a very bad state at 
present and we shall be obliged if you 
will arrange to repair it, and at the same 
time raise the level to that of Rose 
Cottage- Lane. 

“Unless this is done before the monsoon 
we are afraid we shall have great difficulty 
in getting loaded carts out of the mill 
compound.” ; 


There is no room for any doubt regard- 
ing the construction of this letter. No 
one in his senses could have thought that 
Mr. Ingham meant by that letter thatthe 
defendants might raise the level of their 
road throughout the length to the level 
of the Rose Cottage Lane, thereby entirely 
blocking the plaintiffs’ means of access to 
that road unless the plaintiffs built a ramp 
on their own premises. Thatthe defendants 
did not put this construction on that letter 
becomes quite clear when I turn to their 
letter of 2nd June, when they write therein, ‘If 
you require any slope for your convenience 
and purposes you can do it inside the 
compound of the mill.’ Defendants having 
blocked up the plaintiffs’ means of egress 
by the southgate, calmly suggest that if 
the plaintiffs required any slope for their 
convenience inside the compound of their 
mill they might make it themselves. The 
evidence of defendants’ witnesses that they 
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heard Mr. Ingham and other employees of the 
plaintiffs say that plaintiffs would make the 
slope inside the premises is an obvious fabri- 
cation. Secondly, the defendants contend that 
the Court has no power to make the order 
granting direct relief pending the hearing of 
the action. 1 donot think that so wide a 
limitation of the power of the Court exists. 
There must be an injunction restraining 
the defendants from further raising the 
level of the road, but I have no doubt 
that this Court has power to grant also 
an injunctson restraining the defendants 
from keeping the road atits present level 
so as to prevent the plaintiffs from making 
use of the road for taking them carts out 
through the south gate. Gases in which the 
Court will make what is in effect a 
mandatory order on an interlocutory appli- 
cation may be rare, but the Court has, in 
my opinion, power to make such an order 
before the suit is heard. It does not make 
much difference whether the order is 
made under Order XXXIX, rule 2, or under 
section 151. It cannot be that, when one 
party to a contract of lease has covenanted 
to allow certain means of ingress and egress, 
the Court should have nopower to interfere, 
before the action is heard, to prevent the 
first party from breaking his covenant. If 
the defendants’c ontention were correct, they 
might block up both the gates so as to 
confine the plaintiffs to their premises until 
the suit has been decided. 

The injunction will go in this form:—The 
defendants until the hearing of this suit 
are restrained from obstructing the plaintiffs’ 
right of way and access to the road leading 
from their south gate to the Rose Cottage 


Lane.” 

Mr, Sefalvad (with him Mr. Desut), for 
the Defendants-Appellants. ` 

Mr. Jardine, acting Advocate-General, for 
the Plaintiffs-Respondents. 


JUDGMENT. 


Davar, Actixa ©. J.—In this appeal we do 
nut think ib necessary to trouble the learned 
Advocate-General to reply on behalf of the 
plaintiffs. The two grounds urged before 
us in support of the appeal are, firstly, that 
this Court has no power to make an order of 
a mandatory nature on an interlocutory 


a 
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application, and secondly, on the merits that 
this order should not have been made. 

Having regard to the very clear wording 
of Order XXXIX, rule 2, and to the fact that 
this Court has always exercised the power 
of remedying an injury or wrong by a 
mandatory injunction on an interlocutory 
application, I have no doubt whatever that 
this Court has power to make a mandatory 
order on an interlocutory application. If 
the Court had no such power it would be 
in the power of a party to cause insufferable 
inconvenience and grave injury to another 
during the whole time that would elapse 
betweeu the commission of the wrongful 
act and the hearing of the suit ‘filed to 
remedy the wrong and redress the injury. 

Then as to the merits, it is desirable to 
say as little as possible as the whole matter 
remains to be investigated before Mr. Justice 
Macleod on the 6th of July. It would be 
sufficient for us to say that an order onan 
application of this kind is purely within the 
discretion of the learned Judge who hears 
the application. 

We have had read to us all the affidavits 
filed on this application and are not prepared 
to say that the discretion of the learned 
Judge was not in this instance exercised 
soundly and properly, and under the 
circumstances we see no reason whatever to 
interfere with the order made by the learned 
Judge. 

As to expediting the suit, the learned 
Counsel for the respoudents says that he 
agreed only on condition that an injunction 
was not granted. The regulation of the 
hearing of suits is entirely within the power 
of the Chamber Judge or the Judge to whom 
the suit is assigned for interlocutory appli- 
cations, and the learned Judge in the Court ° 
below was entitled to make this order for an 
early hearing, quite independently of the 
parties’ consent. 

Heaton, J.—I only wish to add that what- 
ever view may he taken of the general 
question of mandatory injunctions under 
Order XX XIX, rule 2, I think this injunc- 
tion must be mamtained. It is in form a 
restraining injunction aud though in effect 
it may require the defendant eto undo some 
part of that which he has already done, I do 
not think its effect is such as to pass outside 
the kind of relief which, I believe, is intended - 
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to be given by rule 2 of Order XXXIX. I 
speak having regard to the particular facts 
of this particular case. 

Appeal dismissed with costs, includ- 
ing costs of the application of the 23rd 
June 1914. 

Appeal dismissed. 


CALCUTTA. HIGH COURT. 
APPEAL FROM ORDER No. 854 or 1913 WITH 
Roe No. 796 or 1913. 

January 13, 1915. 
Present:—Mr. Justice N. Chatterjea and 
Mr. Justice Greaves. 
SURJAMULL AGARWALA—-PLAINTIFE 
— APPELLANT 

versus i 
RAM CHANDRA MISTRY AND OTHERS— 
DEFENDANTS——RESPONDENTS. 

Civil Procedure Code (Act T of 1908), O. XXI, r. 52, 
scope of—-lttachment-—dApplication for formal attach- 
ment under O. XXI, r. 52—Prerious attachment, effect 
on, 

Order XX1, rule 52, is not restricted only to cases 
in which the property sought to bo attached is in 
the custody of a Court other than that cxecuting 
the decrec but also provides for attachment where 
the property is in tho custody of the same Court, 
[p. 125, col. 2.] 

Where tho property to be attached is in the 
custudy of any Conrt, the attachment in the words of 
Order XXI, rule 52, shall be made by a notice to 
such Court that such property may be held subject 
to the further order of the Court, ip. 126, col. 1.] 

Harsukh v. daghraj, 2 A. 345, distinguished. 

If there was an altachment, the mere fact that 
the respondent by way of abundant caution prayed 
for formal attachment in strict compliance with the 
terms of Order XXI, rule 52, would not take away the 
effect of the attachment already made. [p. 126, col. 2.] 

Appeal from an order of the Sub-Judge of 
Pabna and Bogra, dated the 16th April 1913. 

Babus Provash Chandra Mitter and Susil 
Madhab Mullick, for the Appellant. 

Mr. C. R. Das and Babu Hiralal Chak- 


ravartt, for the Respondents. 


JUDGMENT.—By an indenture of mort- 
gage, dated the 24th January 1910 and made 
between Shyamlal Chatterjee of the one part 
wid the respondents te*this appeal, Ram 
Chandra -Mistry and others (hereinafter 
called the moregagees)*of the other part, 
Shyamlal Chatterjee, in consideration of 
a previous advance of Rs. 5,178-11-9 made 
to him’ by the mortgagees and of further 
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make from time to time further 


advances to be made to him by them upto 
Rs. 20,000 (including the said sum of 
Rs. 5,178-:11-9), mortgaged by way of floating 
charge his beneficial interest in the trade 
or business of contractor of stone collec- 
tions, petty contracts and all and every 
kind of contract works undertaken by him 
and carried on at Jainti and elsewhere 
under the Quarrying Division, Lower Ganges 
Bridge, or, wherever the trade or business 
might be carried on thereafter either under 
the Quarrying Division, Lower Ganges 
Bridge, or under any one else who employed 
him, and also all books and other debts 
then due or thereafter io become due and 
owing to him on account of the said trade 
or business either from the Quarrying 
Division, Lower Ganges Bridge, or from any 
other source, including all cheyues, cash, 
etc., that he might receive or become entitled 
to in connection with his said work or 
business of a contractor that were then 
existing or which. might thereafter he 
secured by him and all contracts and 
agreements, benefits and advantages, that 
had been or might thereafter be entered 
into with bim or which he might or could 
be entitled on account or iu respect of 
the said trade or business and also all 
stock in trade, materials, goods, fixtures, ete., 
present or future, in connection with the 
contract business. ‘he indenture contained 
a provision for the payment of interest 
on all sums advanced or to be advanced 
at the rate of Rs. 12 per cent. per aunum 
with half-yearly rests and also a provision 
that Shyamlal Chatterjee would not without 
the mortgagees’ consent in writing charge, 
hypothecate or mortgage the mortgaged 
premises, 


The mortgage was presented for Legis« 
tration at Darjeeling on the 26th January 
1910 aud was registered there on the 2nd 
February 1910. 


Subsquently by au indenture, dated the 
22nd November 1910 and made betweey 
Shyamlal Chatterjee of the one part 
and Surjamull, the present appellant, of the 
viher part, after reciting that Surjanull 
had already advanced'-money to Shyamlal ` 
Chatterjeeto the extent of about rupees $5,000 
and that Surajmull had agreed to 
À advances - 
not exceeding, with the’sum already advanced, 

e 
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Rs. 20,000 at any one time which Shyam- 
lal Chatterjee agreed to re-pay with in- 
terest at the rate of Rs. 86 per cent. per 
annum, and that Shyamlal Chatterjee 
would execute a power of attorney in 
favour of Surajmull authorising him to 
receive all monies which should from time 
to time be payable to Shyamlal Chatterjee 
by or from the Eastern Bengal State 
' Railway im respect of the work done by 
Shyamlal Chatterjee in terms of the contract 
already secured or to be secured in connection 
with the left or right bankof the Lower 
Ganges Bridge and would get the power 
of attorney registered with the Eastern 
Bengal State Railway authorities, Shyamlal 
Chatterjee covenanted with Surajmull to 
re-pay the sums already advanced with 
interest at therate of Rs. 36 per cent. per 
annum and not to draw or receive from 
the Eastern Bengal State Railway autho- 
rities any money payable in respect of 
the said work until- the advance and 
interest were re-paid and not to revoke 
the power of attorney. 


Shyamlal Chatterjee executed power- 
of-attorney on the same day in favour 
of Surajmull, nominating Surajmull his 
attorney to apply for payment and to 
receive all sums of money due and payable 
to Shyamlal Chatterjee from the Eastern 
Bengal State Railway authorities in respect 
of any bill or bills of Shyamlal Chatterjee 
in connection with any work done or to 
be done by Shyamlal Chatterjee under 
any contract or contracts already secured 
or to be secured by him and to give proper 
receipt for the same. It does -not appear 
that this power of attorney was ever 
registered with the Railway Company. 


On the 9th March 1912, the mcrtgagees, 
under the indenture of the 24th January 
1910, recovered judgment against the 
representatives of the estate of Shyamlal 
Chatterjee in the Court of the Sabordinate 


` Judge “at Darjeeling for Rs. 34,388-15-9 and 


costs, and a “declaration of lien was made 
in their favour over the property covered 
“by the mortgage to the extent of Rs. 20,000. 
The appellant was made a party to the 
suit but was subsequently dismissed there- 
- from, the Judge agreeing with the contention 


put forward on his bebalf. that he, was 
oe 


Judge of Pabna to 


not a necessary party aud stating that if 
the appellant had any claim to the property 
covered by the deed of hypothecation he 


could put it forward in the execution 
proceedings. 
On the lth May 1912, an order was 


made by the Subordinate Judge of Pabna 
in the respondents’ suit directing the 
registration and attachment of the money 
due to the estate of Shyamlal Chatterjee 
from the Executive Engineer of the Left 
Bank Division, Paksey and Quarries Division, 
Lower Ganges Bridge, Paksey, for the work 
done at Jainti, and on the 28th May 1912, 
a letter was written by the Subordinate 
the Examiner of 
Accounts, Lower Ganges Bridge, Paksey, 
stating that the sum of Rs. 4,000 and other 
money bills due tothe heirs of Shyamlal 
Chatterjee for the works scheduled to the 
letter were attached by the Court at. the 
instance of the respondents and requesting 
the Examiner to hold the moneys as per bills 
or otherwise under attachment until further 
order of the Court. The appellant on the 
28th January 1911 instituted a suit for 
recovery of tha moneys due under the 
indenture of the 22nd November 1910 and 
applied for attachment, the order for which 
was made absolute on the 5th April 1911, 
and on the 22nd May 1912 the appellant 
obtained a decree against the heirs of 
Shyamlal Chatterjee for Rs 12,771-5-8 and 
costs and on the 23rd May 1912, an 
order was made inthe suit for theregistration 
and attachment of the bills payable to 
Shyamlal Chatterjee’s estate in the office 
of the Executive Engineer, Left Bank and 
Quarry Division, Lower Ganges Bridge, 
Paksey, and on the 30th May 1912 and 
lst June 1912, the Officiating Subordinate 
Judge of Pabna wrote two letters to the 
Executive Engineer, Quarry Division, Lower 
Ganges Bridge, Paksey, requesting that 
two sums of Rs. 4006-8-10 and Rs. 9,970-12-8 
be sent to the Court for payment to the 
appellant. The Examiner of Accounts on the 
12th-13th June 1912 sent Rs. 12,284-5-4 
in payment of ‘the amounts referred ` 
to in the letters of the 30th May 1912 
to the Subordinate Judge of. Pabna, but on 
tke 20th June 1912 an order was made 
that the appellant was not to receive any 
payment of the money pending the disposal 
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of the respondents’ application for rateable 
distribution. 

The two execution cases eventually came 
on for hearing together before the Subordinate 
Judge of Pabna, the respondents asking 
that the -question of title and priority in 
respect of the money in Court should be 
decided under Order XXI, rule 52, Civil 
Procedure Code, and that a declaration should 
be made in their favcur that the appellant’s 
right to the money in Court was subject to 
the charge created in favonr of the respond- 
ents by the indenture of the 24th January 
1910 and the decree of the 9th March 1912 
of the Darjeeling Court, and in the alternative 
they asked for rateable distribution under 
section 73 of the Code of Civil Procedure. 
The appellant contended that Order XXT, 
rule 52, did not apply and that the executing 
Court could not decide the question of 
priority between rival decree-holders except 
under section 73 of the Code of Civil 
Procedure and that the respondents had no 
lien on the money and had abandoned their 
position as charge-holders. The Subordinate 
Judge decided against the appellant’s conten- 
tions and found that the respondents had es- 
tablished their lien on the whole of the money 
in Cotrt. The appellant nowappeals agains 
this decision on the following grounds:— 
(1) That Order XXI, rule 52, is not applic- 
able as it only applies when the money is in 
some other Court than that in which the 


order for attachment is made, the object 


of the rule being to prevent a conflict of 
jurisdiction between two Courts and not to 
attach property, and that the proper section 
to proceed nuderin a case like the present 
is section 73 of the Civil Procedure Cade; 
(2) that even if the order is applicable, it is 
only applicable to a case in which the money 
isin the custody of the Court before the 
application for attachment is made and 
that it does not apply to cases like 
the present where the money did not come 
into Court until after -the application for 
attachment was made, and when if in fact 
any attachment was made” "the money was 
not then in Court; (3) that there never 
was in fact any attachmen® by the respond- 
ents after the money came into Court and 
that the Court accordingly could not decide 
the question of priority ; (4) that the decree 
of the respondents was not executed asa 
mortgage-decree and 18 in fact only a ‘money 


decree, and we were referred to the case of 
Harsukh v. Meghraj (1). The decree was 
further attacked on the ground that it con- 
tained no direction for sale and that it is 
too vague to be enforced, as it does not specify 
the property to be included. 


With regard to the first contention, in 
our opinion, Order XXI, rule 52, is clearly 
applicable to a case like the present and we 
see no reason to narrow the words of the 
rule so as to make it applicable only toa 
case in which the property sought to be 
attached is in the custody of a Court other 
than that executing the decree, and there is 
no other section in the Act providing for 
attachment where the property is in custody 
of the same Court. Order XXI, rule 46 
excepts property deposited in or in the cus- 
tody of any Court from the operation of the 
rule and section 73 relates to rateable dis 
tribution. 


This really disposes of the appeal, but as 
the other contentions were argued in consider- 
able detail before us and as we are asked to 
exercise our revisional jurisdiction nuder 
section 115 of the Code of Civil Procedure, 
we have considered them and embody our 
conclusions in this judgment. 


With regard to the second and third 
grounds, the facts appear to be these. The 
respondent in his application, dated the 16th 
May 1912 for execution of his decree, prayed 
for attachment and sale of the properties of 
the judgment-debtor, and the Court ordered 
that the money due to the judgment-debtor 
from the Executive Engineer might be 
attached. There is on the record the draft 
of a letter from the ‘Court to the Examiner 
of Accounts, Informing him that the moneys 
and bills due to the judgment-debtor in 
his hands were attached by the Court, and 
requesting him to hold the moneysas per bills 
or otherwise, under attachment until further 
orders of the Court. It is said that there is 
nothing to show that the letter-was actually 
sent. But in the respondent’s application, 
dated the 15th June to the Court, he stated 
that rubakar of attachment had been sent. 
The Court ordered the petition to be put up 
fh the presence of the Pleaders of both parties 
on the 17th June, and we do not find any 
exception taken to ithe said statement in the 
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petition, either by the Court or by the 
appellant, which indicates that the statement 
was correct. The said attachment, however, 
related to the monies in the hands of the 
Engineer. They had not then come into 
Court. The cheques arrived in Court on the 
13th June 1912 in pursuance of the Court’s 
order on the application of the appellant. 
Onthe 15th June the respondents presented 
two petitions to the Court, by one of which 
he complained that the appellant was trying 
to take out, in disobedience of the Court’s 
order, the monies and bills and praying that 
they might be kept under attachment and 
that a rubakar might be sent soon, and 
by the other petition he prayed that the 
cheques which had arrived in Court that day 
and which the appellant was trying to take 
out, might be kept under attachment by an 
order under a rubakar of the Court and that 
the same might not be made over to the 
appellant. He also prayed for criminal pio- 
secution of certain persons for discbedience 
of the Court’s order passed in his execution 
ease. The Court thereupon made the follow- 
ing order:— On the application of the decree: 
‘holder for withholding the payment of money 
to Surajmall Agarwala, deecree-holder, in Exe- 
cution Case No. 84 of 1912. Let the prayer 
be allowed,” and it appears from the order- 
sheet in Execution Case No. 4 of 1912 that 
the appellant was directed not to receive 
any payment of money deposited into the 
treasury unless and until the application of 
the respoundent (erroneously described in the 
order as an application for rateable distribu- 
tion) was disposed of. It is true the order- 
sheet merely mentioned the prayer for with- 
holding the money, but we think the order 
virtually amounted to anattachment. There 
is no doubt that the respondent did apply 
for attachment of the money in the custody 
of the Court, and though there was not the 
formal order that the money be attached (that 
being the ground for the appellant’s con- 
tention that there was no attachment), the 
Court ordered the money to be held subject 
to the orders of the Court. Now, where the 
property to be attached, is in the custody of 
any Court, the attachment, in the words gf 
Order XXI, rule 52, shall be made bya 
notice to such Court that such property may 
be held subjegt to the further order of the 
Conrt, and this was what was done. 

On the 4th Jannary 1913, the Subordinate 
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Judge ‘directed the respondent to put in a 
petition within two weeks stating the section 
of the Code under which he could set up a 
miscellaneous case making the decree-holder 
in the other exezution case as opposite party 
and try the matter in controversy between 
them in a regular way, as he was.unable to 
find from the records in the two execution 
cases “a regular petition of claim to or 
objection tothe payment of money brought 
under attachment,” and that “till then the 
money under attachment will be held as it 
is.’ The respondent accordingly on the 1lth 
January 1913 made an application praying 
that a formal order of attachment in strict 
literal compliance with the provisions of 
Order X XI, rule 52, might be made, but he 
asserted that the application for attachment 
of the money in Court which was made on 
the 15th June 1912, had been granted by 
the Court and that attachment was. in 
effect made, but that in order to obviate any 
objections that thereafter might be raised, 
he applied for a formal order of attachment 
under Order KAT, rule 52. 


On the 26th April the respondent applied 
for amendment of his application for 
execution of decree. These petitions were 
rejected on the 10th May 1913 and on the 
16th May 1913, the Court decided the case 
in favour of the respondent. The appellant 
relies upon these petitions and the order 


‘rejecting them, and upon the fact that res- 


pondent’s Counsel pressed for the said 
amendment and for the attachment of the 
amount in Court, as showing that no attach- 
ment was effected at all. It seems to us, 
however, that the Court in rejecting the 
petitions considered them to be unnecessary. 
In any case if there was an attachment, 
as we think there was, effected on the 17th 
June 1912, the mere fact that the respondent 
by way of abundant caution prayed for formal 
attachment in strict compliance with the terms 
of Order XXI, rule 52, would not take away 
the effect of the attachment already made. 
The order of the 4th January that “till then 
the money under attachment will be held 
as it is,” showsthat the Court also thought 
that the money was under attachment. 


We are accordingly of opinion that.there 
was also an attachment of the money after 
it came into the custgdy of the Ccurt. 

With regard to the fcnrth ground urged by 
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the appellant and the form of the decree, 
we do not see that there was any necessity 
45 direct an account of what was die to the 
respondents in respect of their mortgage, 
as the amount due was found by the judgment 
and is stated in the decree and the property 
charged issufficiently identified in the decree 
“and in faet it was not seriously disputed 
‘before us that the money iu Court was cover- 
ed by the respondents’ charge. With regard 
to the contention of the appellant that the 
decree is faulty in formas it contains no 
order for sale, of course the decree-holder 
is responsible for getting a decree in such a 
form that he can enforce it, but we see 
no difficulty here in the respondents’ way 
on this account As they have a decree declar- 
ing a charge on certain sums of money and 
other things and as there is now'in Court 
a sum of money which, as above stated, is 
clearly covered by their charge, we See no 
reason why once the priority of the charge 1s 
established (asin fact has been done) they 
should not receive payment ofthis sum. We 
know of no authority that debars us from 
so holding on the ground that the 
mortgage-decree in a’ case like the present 
must be in a particular form. With 
regard to the case of Harsukh v. Meghraj 
(1), it does not appear from the report what 
property was there charged, but the case of 
Muluk Fuqueer Bakhsh v. Manchur Das (2), 
which was referred to and which is stated 
in the head-note to have been followed, was a 
ease of a charge upon immoveable pro- 
perty, when different considerations apply; 
accordingly if the property charged in 
Harsukh v. Meghraj (1) was immave- 
able property, the decision is not ap- 
plicable to the present case, but in 
the decree in that case did not as here 
contain a reference to the property covered 
by the deed of hypothecation, which issufficient 
to distinguish it from the present 
case. The other cases quoted tous depend 
on the particular circumstances of the case 
and “do nat cover the present case. 


- Thete remains for consideration the question 
of priorities. In the present case neither 
party seems to have thought ft to perfect 
their charge by giving notice to the persons 
who were to make the payments to their 
mortgagor and accordingly apart from any 


(2) (1870) 2 N. W. P, H. O. B. 29. 
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question of notice the respondents’ charge 
which is prior in date must prevail. The 
District Judge, moreover, has fixed the ap- 
pellants with notice and although in our 
view this isnot clearly established, it is dif- 
ficult to believe in view of the rate ofin- 


-terest charged that the appellants did not 


know of the respondents’ charge. 

The appeal accordingly fails and must be 
dismissed with costs, 10 gold mokurs. 

No order will be made upon the Rule 
which will be dismissed. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Crvin Appean No. 147 or 1912, 
June 18, 1914. 
Present:—Mr. Justice Beaman and 


Mr. Justice Hayward. 
VENIDAS NARANDAS AND orners—- 
PLAINTIFFS—APPELLANTS 

CENSUS 

BAIL HARI—Derexpaxt—Responpent. 

Bhagdart aud Nurwaderi det (Bim. Act V of 1862), 
s. 3—Permanent tenant of lands in a Bhag—Alie. 
nation by tenant of his share, whether permissible— 
Collector, ichether can set aside alienation, 

Where rights are fonnd to have existed before the 
Bhagdari and Narwadari Act, in persons uot 
themselves bhagdars or rarieadars but the locus of 
whose rights falls within what are called the Bhags 
or shaves in the bhagderi and nxtieradaer village, 
these rights are not any portion of such Bhags 
or shares of bhagdari or marwadari village etc: 
within the meaning of sectiun 3 of the Bhagdari 
and Narwadari Act and the prohibitions against 
alienation contained therein do not apply. [p. 128, 
col. 2. | 

Where, therefore, a permanent tenant of lands in a 
bhag betore the passing of the Act, sold in 1907 his 
interest in the Jrnds to the plaintiffs, but the sale was 
set aside by the Collector who put the defendant 
(the owner of the entire bhug) in possession ina 
suit to recover possession: 

Held, (1) that the alienation by the permanent 
tenant was not prohibited by section 3 of the Act and 
was not nulland void [p. 129, col. 1}; and 

(2) that the Collector was wrong in removing the 
plaintiffs and putting the defendants in possession, 
[p. 129, col. 1.) 


Second appeal from the decision of the 
Distyict Judge of Ahmedabad, in Appeal 
No. 408 of 1910, confirming the decree passed 
by the Subordinate Judge of Umreth, in 
Civil Suit No. 484 of 1909. . 

Mr. G.K. Parekh, for the Appellants. 

Mr. &. N. Thakor, for the Respondent, 
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JUDGMENT. of alienations, we think that it is er 


Beaman, d.—One Sakhidas, claiming to 
be a permanent tenant of landsin a bhag, sold 
his permanent tenancy right to the plaintiffs. 
The Collector, after the death of Sakhidas, 
intervened under section 3 of Bombay <Act 


V of 1862, removed the plaintiffs, and 
placed the bhagdar, now defendant, in 
possession The plaintiffs then . brought 
this suit and the Courts below decided 


against them. 

On second appeal a Bench of this Court 
consisting of Scott, C. J., and Chandavarkar, 
J., remanded three issues to the lower 
Appellate Court. The first two are interest- 
ing, because they indicate clearly enough 
that at that time the learned Judges were 
disposed to think that if permanent tenants 
existed in these bhagdari and narwadari 
tenures, their rights of alienation ‘could 
only be restricted by custom. It might be 
difficult to reconcile that opinion with 
another decision given by Scott, O. J., and 
Batchelor, J.,in Jijibhai v. Nagii (1), but 
for the purposes of this judgment it will be 
sufficient, I think, to confine that case to 
its own facts, bearing in mind particularly 
the course of this litigation. 

These three issues having been found 
upon by the lower Appellate Court, the first 
two virtually in favour’ of -the present 
plaintiffs-appellants, the case came on a 
second time before Scott, C. J., and Batchelor, 
J. Those learned Judges again remanded 
two issues to the lower Appellate Court 
because inthe then state of the record it 
did not appear that it had either been 
found on the evidence or admitted that the 
plaintiffs’ vendor was a permanent tenant. 
The lower Appellate Court has found on 
the two issues so remanded that the plaintiffs’ 
vendor was a permanent tenant, and that 
the permanent tenancy dated back to a 
time prior to the passing of the bhagdari 
Act of 1862. This is clearly a finding of 
fact, and the decision of the case must be 
based upon the vendor of ‘the plaintiffs 
having been a permanent tenant of the 
land within a bhag before the enactment 
of 1862. Having regard to the policy of 
that Act expressed in the preamble, and to 
the general reason of its provisions in respect 
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-passing of that Act 


necessary to give an absolutely literal and 
verbal interpretation to the very sweeping 
Janguage of section 3. But even were that 
necessary, we should still with some con- 
fidence hold that cn the’ facts found a 
permanent tenancy precedent to the passing 
of the Act of 1862 was aright in the per- 
manent tenant not described in section "3 
by the words “any portion of a bhag or share, 
ete.” As we understand that section, its 
intention was to preserve a certain tenure, 
called the bhagdart or narwadari tenure, 
and the status of persons enjoying that 
tenure aud the means devised by the 
legislature were clearly intended to prevent 
the dismemberment of lands belonging. to 
such privileged classes under that tenure. 
But we think that it cannot be said 
that the mere geographical position of the 
lands held in permanent tenancy before the 
necessarily prevents 
alienations of such tenancies within either 
the verbal definition or the spirit of sec-. 
tion 3. If the learned Judges who first 
remanded this case were right in contem- 
plating at least the possibility of an exist- 
ing permanent tenancy, should such be 
found, being alienable, unless restricted by 
custom, notwithstanding the provisions of 
section 2, then there would be no difficulty 
whatever in holding after the findings of 
fact on the second remand that the plaint- 
iffs’ vendor was such a permanent tenant 
before 1862, and that no custom has been 
proved restricting his vight of alienation. 
The principle to which we seek to give 
effect, although it may be difficult to re- 
concile with the single decision I have re- 
ferred to in Jijibhai v. Nagji (1), is at least 
intelligible, simple and capable of uniform 
application, and that is, that where rights 
are found to have existed before the 
Bhagdari Act, in persons not themselves 
bhagdars or narwadars, but the locus of 
whose rights fell within what are called 
the Bhags or shares in the bhagdari “and 
nan wadari village, those rights .never were 
any portion of such bhags or shares 
of bhagdart eor nawvadari village ete.” 
within the meaning of section 8, and, there- 
fore, it will follow naturally that the 
prohibitions against alienations contained in 
section 3 would have no applicability tò the 


. 
pt 
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_ bhagdar. 
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class of cases we are describing. It appears 
to us that this is‘clearly sucha case,, and, 
therefore, that the alienation by the per- 
manent tenant to the present plaintiffs was 
under section .3, was not 


null and void, and, . therefore, the 
Collector was wrong in removing the 
plaintiffs. 

For these reasons we think that the 


plaintiffs’ claim, including mesne profits, 
to be determined in execution, must be 
decreed with all costs. 

Haywaro, J.—I entirely concur. It appears 
to me that the permanent tenancy was a 
good alienation inasmuch as it took effect 
before the passing of ° the Bhagdari Act 
(Bom. Act V of 1¢62). The permanent 
tenaney so created thereupon ceased to be any 
portion of the bhag. It became independent 
property carved out of what was previously 
the bhag. The only rights left were the 
rights to receive rent from the permanent 
tenant. That was the only interest left in 
the l bhag. No custom has been shown’ 
limiting in any way the right of alienation 
of a permanent tenant and there would 
ordinarily be nothing to prevent a permanent 
tenant giving full rights to his alienee, 
notwithstanding the fact that on failure of 
his own heirs there might, in default of 
alienation, have been a reversion to the 
bhagdar. The only property rendered 
inalienable was the right already referred 
to of receiving rent from the permanent 
tenant which remained vested in the 
That and that alone could 
properly be held to come within the definition 
of portion of a bhag” and to have been 
rendered inalienable by the subsequent 
passing of the Bhagdari Act of 1862. 


Appeal accepted. ` 


ALLAHABAD HIGH COURT. 
SrconD CIVIL APPBAL No, 1499 ov 1913. 
January 18, 1915. 
= Present:—Mr, Justice Piggott. 
Musammat DULARI AND ANOTHER-— 
PLAINGIFFS—A@PELLANTS 


Versus e 


LAL BAHADUR SINGH— Depp NDAN T—— 


; RESPONDENT, 
Morigage—Redemption not allowed before 59 years— 
No clog on equity of redepiption, A ; 


CASES, R 129 


Where a mortgage-deed ensured to the mortgagee 
possession for 59 vears before the mortgagor was 
entitled to redeem: 

Held, that the mortgage could not be redeemed 
before the expiration of thar period. | p. 130, col. L, 


Second appeal from the decision of the 
District Judge of Benares, dated the 18th 
August 1913. 


Mr. Harnandan Prasad, for the Appellants. 
Dr. J. N. Sen, for the Respondent. 


JUDGMENT.-——This was a guit for redemp- 
tion ofa usnfruectuary mortgage, dated March 
14th, 1898. The suit was instituted on the 
19th of July 1912. It has been dismissed by 
the District Judge. on the ground that it was 
premature as the te-ms of the deed provided 
for redemption only after the expiration of a 
period of 59 years. The first point taken in 
appeal is that the plaintiffs were entitled to 
redeem before the expiry of the term, because 
the defendant had himself broken an impor- 
tant stipulation in the contract by neglecting 
to pay the sum of Rs. 75 due to one Batore, 
who was a usufructuary mortgagee of a 
portion of the land in suit. This plea was not 
very clearly taken in the memorandum ofappeal, 
but it was based in argument on the case of 
Chhatku Rai v. Baldeo Shukul (1). Iso far 
accepted this contention as to remand two 
issues to the Court below in regard to the 
position of Batore and to the paying off of his 
prior mortgage. The findings returned dis- 
pose of the appellants’ contention on this 
point, as it was found that Batore was in 
possession as mortgagee until he was redeem- 
ed by the defendant in accordance with the 
stipulation in the deed now in suit. The 
second plea raised is that the deed in suit does 
notin terms preclude redemption prior to the 
expiration of the period of 59 years. I have 
read the deed., It appears to me to be so 
drafted as to ensure to the mortgagee posses- 
sion for 59 years before the mortgagor is 
entitled to redeem. The third plea taken is 
that it lay on the defendant to prove thatthe 
transaction was fair and bona fide. Accord- 
ing to the pleadings in the Court of first 
instance it was alleged that the original 
mortgagor, Musammat Nanka, was induced to 
sign the deed in suit fraudulently in 
ignorance of the fact that the term of 59. 
years was entered within which the mortgage 
could not be redeemed. The District Judge 
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has found that the executant of the deed was 
not a pardanashin lady and he refers to the 
fact that she appeared personally before tbe 
Sub-Registrar at the time when the deed was 
registered. lu argument before me stress 
has been laid on the fact that the mortgagor 
was a tenant of the mortgagee. It was’ not 
the plaintiffs’ case that the mortgagor did 
understand the stipulation in the deed which 
allowed the mortgagee possession for a period 
of 59 years, but that her assent to the same 
was induced by undue influence. This case, 
therefore, cannot be bronght within the terms 
of section 16 of the Indian Contract Act, IX 
of 1872; nor should I be prepared to hold 
that the relations between tenants-at-fixed- 
rates and zemindars in the eastern districts 
of these provinces are presumably such that 
the latter ave in a position to dominate the 
will of the former. Evidence was given in 
the case both by the mortgagor and by the 
mortgagee, and in view of the finding of the 
lower Appellate Court against the plea of 
fraud set up in the plaint, I do not think the 
plaintiff can claim to have the stipulation 
postponing redemption for a period of 59 years 
set aside, merely on the argument that it 
appears under the circumstances somewhat 
onerous. ‘Thisappeal, therefore, fails and I 
dismiss'it with costs, including fees on the 
higher scale. 


slppeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Civic Appsar No. 527 or 1913. 
June 29, 1914. 
Present:—Mr. Justice Beaman and 
Mr. Justice Hayward. 
-N ARANDAS VRIJBHUKHANDAS AND 
OTHERS-——DEFENDANTS—ÅPPELLANTS 
Versus 
BAI SARASWATI PLAINTIPFs Nos. 1 AND 
9—~ RESPONDENTS. 

WWilt--Legaice not in existence at death of testator— 
Construction—Intention—Life-estute to daughter- 
Gift over to cousins failing male issue to daughter, 

In construing Wills the Oourts must look at and 
give effect to the intention of the testator. [p 131, 

ae a Will gave first a life-estate to the testator’s 
widow and on her death a life-estate to his daughter 
and further provided that in the event of the 
daughter having a male child he was to take. the 
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whole estate of the testator on E the age of 18 
and that the tostator’s cousins, who wore appointed 
general executors of the Will ‘and also trusteos for 
the minor son of the testator’s daughter, were 
to gat the estate absolutely should the daughter dio 
w ithont male issuc: 

Held, that the dominant intention of the testator 
after providing a suitable life:ostate for his widow 
was to give the whole of his property to his grand. 
SON and in the event of that being defeated, his 
intention was to retain the estate in his own family, 
and, therefore, the daughter could not get the ostate 
absolutely. [p. 131, col. 2.] 


Second appeal from“:the decision of the | 
District. Judge of Ahmedabad, in Appeal 
No. 560 of 1911, confirming the decree passed 
by the Additional Joint Subordinate Judge 
at Ahmedabad, in Civil Suit No. 414 of 
19082. i í 

Mr. G. N. Thakor, for the Appellants: 

Mr. M. K. Mehta, for Respondents Nos. 1 
and 2. 


JUDGMENT.—In this snit the plaintiff, 
Bai Saraswati, daughter of the testator, 
Mahasukhram, sued on behalf of herself 
and her minor son for the construction of 
a Will. It has been contended on behalf 
of the appellants, the cousins of the 
deceased testator, that the minor has not 
been properly represented in this litigation 
since his interests are manifestly in conflict 
with those of his natural mother, Saraswati. 
In the view we take, however, we think 
that itis impossible that the minor could 
be prejudiced. It has not been contended 


here, and we think that it could not be 
contended, that upon any construction of 
the Will the minor would obtain any 


portion of the estate, nor is he under the 
Hindu Law an heir to the deceased in the 
event of there being an intestacy. The 
minor, therefore, has clearly no real interest 
in this suit. The contest lies between 
Saraswati, who in the event of an intestacy 
would take the whole estate, and the 
cousins of the deceased Mahasukhram, who 
are the appellants here. 


Both the lower Courts have fonnd that 
upon a proper construction of the Will there 
is an intestacy, “tnd that the daughter 
Saraswati is, therefore, entitled to the 
whole estate. We “think th@ learned Judges 
elow were in error. The Will is the work 
of an inexpert layman, and it would be 
unreasonable to look for too great technical 
accuracy in its composition. But reading it 
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as a whole we can feel no doubt as to the 
general scheme of the Will and: what the 
real desire and 
were. Briefly the Will provides first a life 
estate for his widow, Parvati. She has 
“since -died.. Next the Will provides that 
on the death of Parvati, his daughter 
. Saraswati should have a‘life-estate of Rs. 150 
and the rent of a house. In the event of 
his daughter Saraswati having male 
children or a male child, that. male child 
(or possibly male children, if -there should 
be more than one) is or are to take the 
whole estate of the testator on attaining 
the- age of 18, and then bearing a good 
character. Presumably, if Saraswati should 
.then haye been surviving, the testator’s 
‘intention was that her sons should provide 
for her, as no provision appears in the Will 
for the continuance of her maintenance 
. after her male issue should have attained 
the age of eighteen years and at that time 
borne a good character. The appellants’ 
cousins or, as they are called in this Will 
sometimes, brothers of the deceased 
testator, are. the general executors of the 
Will aud trustees of the life-estates provided 
in the Will, and also trustees for the 
minor male son or sons of Saraswati until 


they should attain the age of 18. Then’ 


follows a clause which has given rise to 


the main contest in this suit, and that is, 


that should Saraswati have no male issue 
then on her death, that is to say, on the 
termination of her life-estate, the whole of 
the testator’s estate is to go to the appel- 
lants, his cousins, absolutely. 

Now Saraswati bore no male child daring 
the life-time of the testator. The intended 
bequest, therefore, to her male issue, 
should she have any, fails under the rule in 
the Thgore case: Jotindra Mohan Tagore v. 
Ganendra Mohan Tagore (1). After the death 
of the testator she has had male issue, 
and her son, the minor in this suit, stil] ives: 
It has, iherelore, been contended, and that 
e@ntention has prevailed in both the Courts 
below, that by reason of the apparent 


condition, namely, should Saraswati have no. 


sons (that condigjon not having been 
fulfilled) the appellants cannot take after 
the death of Saraswati, and since the intended 
bequest to the son actually in existence 


{1} 9 B. L. R. 377; 18 W. R. 359; I. A, Supi. Vol. 47; 
2 Suth. P. O. J. 692; 8 Sar, C, J, 8 85, 
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intention of the testator” 


. actually expressed, it 
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cannot take effect either, there is an 
intestacy. We are entirely unable to accede 


to this contention. What we are to look at 
and, if we are able to ascertain, give effect 
to, is the intention of the testator. In doing 
so, we must be governed by general principles 
such as are to be found stated in cases like 
that of Jones v. Thesteomb (2) and many 
others in the English Law Reports. Now 
here it is perfectly clear that the dominant 
intention of the testator,*after providing a 
suitable life estate for his widow, was to 
give the whole of his property to his 
grandson. That intention has unhappily 
been defeated as no grandson was alive at 
the date of his death. Failing this it is 
equally clear that his dominant intention 
was to retain his estate in his own family, 
that is to say, in the hands of the appellants, 
his cousins. To the best of his ability he 
appears to us to have carefully guarded 
against the effect of there being an intestacy, 
namely, his estate passing absolutely into 
the hands of his daughter Saraswati. 


Nor do we think that so literal and strict 
a construction ought to be put on the 
condition annexed to theappellants’ taking 
the estate after the death of Saraswati. 
That this could not have been the testator’s 


intention is perfectly clear from other 
clauses in the Will. Thus le expressly 
annexed a condition in the event of his 


grandson taking the estate that the boy 
shall attain the age of 18 and shall be of 
good character. Clearly then if the Will is 
to have any meaning he must have con- 
templated the possibility of his grandson, 
should any sueh have been in existence 
at his death, not attaining the age of 18 
or not being of good character at that time, 
and in either event, although this is not 
would be equally 
clear that he meant the appellants to take 
the estate after the death of Saraswati 
precisely as though no son had been born 
to her. In our opinion, therefore, it would 
clearly defeat the intention of the testator, 
were we to adopt the view that .in the 
events which have happened there has been 
an intestacy andso give the whole estate 
f> Saraswati. As between her and appel- 
lants it is clear beyond all possibility of 


a (ami) 1 Eq. ee oe 245; Pree. Ch, 316; Gilb, 
q R: 74; 21 F,R. 1 
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argument that the- testator preferred the 
appellants, and desired that they shonlą 
take the whole estate after having provided 
a suitable maintenance for Saraswati during 
her life-time, nor can we find anything 
upon a reasonable construction of the Will 
as if stands, in the events which have 
happened, to preclude us from giving effect 
to that intention. In our opinion, therefore, 
the decree of the lower Appellate Court 
must be reversed,” and it must now be 
declared that Saraswati is entitled to the 
life-estate reserved to her upon the 
condition stated in the Will, and that 
thereafter the appellants are entitled to 
take the whole estate. All costs to come out 
of the estate. 
Appeal accepled, 


ALLAHABAD HIGH COURT. 
` Civiu Revision Permios No. 136 or 1914. 
January 8, 1915. 
Present:—-Mr. Justice Rafique. 
CHHAJJU—D5renpant—APPLICANT 
versus 
AYUB AHMAD—Pnhatxtipr—Oprosite 
Party. 

Appeal——Appellate Court acting on report of Thumb 
Impression Bureau—-LIllegality—H vidence. 

Ina suit on a promissory note an Appellate Court, 
not making up its mind to believe the witnesses of 
either party, sent the document which was the subject- 
matter, of dispute to the Thumb Impression Bureau 
nnd on the receipt of the report of the said bureau 
proceeded to decide the appeal: 

Held, that the procedure adopted by the Court was 
unwarranted by law. 

Civil revision- against the decree of the 
District Judge of Meerut, dated the 16th 
May 1914. 

Mr. S. D. Sinha, for the Applicant. 

Mr. M. L. Agarwala, for the Opposite Party. 

JUDGMENT .—This is an application in 
revision from the decree of the Addi- 
tional Judge of Meerut. It appears that 
the opposite party sued in the Court 
of the Munsif of Muzaffarnagar on 
the basis of a pro-note and the applicant 
denied the execution of the said pro-note. 
Both parties gave evidence and the Munsif 
disbelieving . the evidence of the plaintiff- 
opposite party dismissed his claim. On 
appeal the leamed Additional Judge could 
not make up his mind as to which of the two 


INDIAN CASES. 


o 
[1915 
MIR GAZI 7. MIA ALI. 
sets of witnesses were to be’ believed. After 


hearing the argument in the appeal he sent 
the pro-note to the Thumb Impression Bureau 
at Allahabad and on receipt of the report of 
the said bureau he accepted the appeal. It 
is said on behalf’ of the defendant-appli- 
cant that the procedure adopted by the 
learned Judge was unwarranted by law. T 
think that the contention for the applicant is` 
correct. The learned Judge, if he wanted 
to take additional evidence, should have done 
so according to law. ‘The decree of the lower 
Appellate Court is set aside. The learned 
Judge will dispose of the appeal according to 
law. Costs of this application are allowed to 
the applicant. 
Decree set aside. 


BOMBAY HIGH COURT. 
Seconp Cuvin APPRAL No. 548 or 1912. 
June 30, 1914. 
Present:—Mr. Justice Beaman and 
Mr. Justice Hayward. 
Sayad MIR GAZAL Sayad KUTBUDLN— 
PLAINTIFE—APPELLANT 
VETSUS 
MIA ALI Maulex ABDUL KADIR— 
DerenDANt—RESPONDENT. 

Registration Act (XVI of 1908), s. 17 (2) (v)—~Agree- 
ment by vendee to ve-conrvey, whether compulsorily 
registrable, 

An agreement by which a vendee undertakes to 
re-convey the property to his vendor when called upon 
to do so, is nothing more than an ordinary agreement 
to sell and is not compulsorily registrable. [p. 183, 
col. 1.3 

Second appeal from the decision of the 
District Judge of Surat, in Appeal No. 
27 of 1911, confirming the decree passed by 
the first Class Subordinate Judge at Surat, in 
Civil Suit No. 165 of 1910. 

Mr. Coyaji (with him Mr. P. B. Shingne), 
for the Appellant. l l 

Mr. D. A. Khare (with him Messrs. M. P. 


Mehta and T. R. Desai), for the Respondent, 


JUDGMENT.—On the 9th of September 
1908 the plaintiff and the defendant undoubt- 
edly intended to mortgage the property now 
in suit. The defendant being a good: 
Mussalman scrupled to take interest. It was 
accordingly agreed: that the plaintiff should 
nominally sell the property out and ont to 
the deferidint and thereafter attorn to him 
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for an amount of rent which would represent 
reasonable interest. This conveyance was 
executed and duly registered. Contem- 
poraneously the defendant executed an agree- 
ment to the plaintiff to re-convey the property 
for the same consideration, namely, Rs, 1,499 
when called upon to do so. If we look at 
the true intention of the parties, we should 
have no doubt but that this was really, though 
in form a sale, a mortgage. Inasmuch, 
however, as the plaintiff very naturally did 
not register his part, that is to say, the 
agreement given to him by the defendant 
at the time, the Court below refused to 


‘treat the whole transaction together as a 


mortgage. So far defeated, the plaintiff fell 
back upon the alternative ard claimed to 
have his agreement of the 9th of September 
1903 specifically enforced against the defend- 
ant. The lower Appellate Court refused 
to give effect to the agreement to re-convey, 
on the ground that it was a document com- 
pulsorily registrable under section 17, clause 
(b), of the Registration Act. In our opinion, 
the learned Judge was wrong. Separated 
entirely from the conveyance of the defendant 
we can see inthis document nothing more than 
an ordinary agreement to sell, and such agree- 
ments are expressly exempted from the 
operation of section 17, clauses (a) and (b), 
of Act III of 1877, by clause (2) as it stood in 


that section and now Exception (V). It has 
‘been strenuously contended, on behalf 
of the defendant-respondent here, that 


inasmuch as this agreement to re-convey 
contains words to the effect that on payment 
of the consideration the defendant is to 
give up the land and re-convey, there is a 
direct interest created by the instrument 
itself in the land. We think, however, 
having regard to its form as a whole that it 
is no more than an ordinary agreement to 
re-convey when called upon to do so, and 
we are the more disposed toadopt this view 
since there can be no doubt whatever but 
that the whole jnstice of the case is on the 
side of the plaintiff. We, therefore, think 
thatthe decree of the Court below must be 
reversed and that the plaintiff must now be 
decreed specific performance of the agree- 
ment of the 9th gf September 1903, that is 


tu say, that on ‘fhe plaintiff paying to the R 


defendant Rs. 1,499 within three months of 
the date of this decree, the defendant be 
ordered to re-convey the property in suit to 
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the plaintiff and put him in possession there- 
of. Tbe plaintif must have all his costs 
after .the remand. Up to remand the 
parties must bear their own costs. 

Appeal accepted, 


CALCUTTA HIGH COURT. 

CIVIL REFERENCE No. 9 oF 1914. 
January 15, 1915. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Chapman. 

Raja NARENDRA LAL KHAN—Ducren- 
HOLDER— PETITIONER 
VETSUS 
NOBIN BEHARY BHATTACHARJYA— 


J UDGMENT-DEBTOR— OPPOSITE PARTY. 

Bengal Tenancy dct (VIII of 1885), s. 169 (e) 
Sch. II, Art. 2-——Arrears of rent for period betreen 
institution of suit and confirmation of sale, lundlord’s 
claim to— Ari, 2, applicability of, 

If the amount claimed by the landlord is any 
part of the arrears between the institution of the 
suit and the date of the confirmation of the sale, ho 
is clearly entitled to it under clause (c) of section 169 
of the Bengal ‘Tenancy Act. 

The Legislature could not have meant to apply 
the limitation provisions of the Schedule IJ], Article 
2, to the express provisions of clause (c) of section 
169, because the limitation only provides for suits 
and not applications. [p. 184, col. 1.) 


In the matter of Judicial Miscellaneous 
Case No. 123 of 1914 of the Court of the 
Munsif of Ghatal, District Midnapur. 

Babu Shira Prosanna Bhattacharjya, 
Decree-holder- Petitioner. 


JUDGMENT.—The provisions of clause 
(c) of section 169 of the Bengal Tenancy 
Act are quite clear. They are: “If there 
remains a balance after these sums have 
been paid, there shall be paid to the decree- 
holder therefrom any rent which may have 
fallen due to him in respect of the tenure or 
holding between the institution of the suit 
and the date of the confirmation of the sale,” 
If the amount claimed by the landlord is 
any part of the arrears between the Institu- 
tion uf the suit and the date of the 
confirmation of the sale he is clearly entitled 
to it. Itis true that the tenant could under 
sub-section 2 disputé the decree-holder’s 
right to receive any sum on account of rent 
under clause (c). But that must be upon 
the ground of payment or satisfaction iy 

a 


for 


134 


INDIAN CASES. 


{1915 


SHRIPEAK BALKRISHNA VAIDYA V. BABAJT MULA AGARYA, 


any other way. The -Legislature could not 
have meant to apply the limitation provisions 
of the Schedule FIT, Article 2, to the 
express provisions of clause (c) of the 
section, because the limitation only provides 
for suits and not applications of this kind. 


BOMBAY HIGH COURT. 
Seconp Civu, Appgat No. 706 or 1918. 
July 2, 1914. 

Present: Mr. Justice Beaman and 
Mr. Justice Hayward, 
SHRIDHAR BALKRISHNA VAIDYA— 
PLAINTIFE-—APPELLANT 


versus 
BABAJL MULA AGARYA—DeErenxnpaxt— 
RESPONDENT. 


Khoti Settlement Act (Bom. Act L of 1880), ss. 
9,°50—Khoti lands—TLenant resigning occupancy Jor 
consideration—ffect of 
_ khots necessary for a valid trausfer-—Contemporancous 
lease-- Tenant, whether estopped from showing defect 
“im khot’s title—Kvidence Act (I of 1872), ». 116. 

Where the defendant purported to resign his 
occupancy rights ina Ahotki to the plaintiff (one of 
the khots) for consideration and synchronously with 
this resignation a lease for aterm of five years was 
executed, the defendant attorning to the plaintiff in 
respect of these lands, ona suit by the plaintiff to 
recover possession after the expiry of the term: 

Held, (|) that the alleged resignation must be 
regarded, as a transfer which could only be legal 
under section 9 of the Act provided that the consent 

“of the khot was obtained; 

(2) that the transaction could not be regarded as a 
resignation under section 10 of the Act since it was 
accompanied wich consideration; 

(3) that as both parties were ¿n pari delicto, the 
plaintiff was not entitled to estop the defendant from 
showing the illegality of the tithe so founded. 
[p. 135, col. 1.) 

There is no estoppel against an Act of Legislature. 
[p: 18-4, col. 2.] 

Second appeal from the decision of the 
first Class Subordinate Judge at Ratnagiri, 
in. Appeal No. 401 of 1912, modifying the 
decree passed by the second Class Subordinate 
Judge at Chiplun, in Regular Civil Suit No. 
249 of 1911. 

Mr. D. A. Khare (with him Mr. P. D. 
Bhide), for tbe Appellant. 


Mr. V. B. Virkar, for the Respondent. 


JUDGMIENT,—In this suit the defendant 
purported to resign his occupancy rights in a 
Ahetkt to the plaintiff, who was one of the 
khots in the year 1905. Synehronously with 


resiguation- -Consent of 


‘that consent has. been obtained, 


this resignation a lease for a terms of five 
years was executed, and the defendant 
attorned to the plaintiff in respect of these 
lands. It isfound asa fact that the pro- 
posed resignation was accompanied by con- 
sideration, After the expiration of the 
term the plaintiff has sued the defendant 
upon the lease, and the question of greatest 
difficulty which has arisen in the appeal is, 
whether the defendant is entitled to impugn 
the plaintiff's title 

We pass over the nice point whether the 
estoppel mentioned in section 116 of the 
Evidence Act survives the term upon which 
the lands may have been demised. This 
difficulty would arise upon a construction of 
the words “during the continuance of the 
tenancy.” We think it unnecessary to give 
any decision upon that point, because we 
entertain no doubt but that the defendant is 
not estopped from challenging’ the legality 
of the plaintiff’s title. There is no estoppel 
against an Act of Parliament or in this country 
against an Act of Legislature. It is to be 
remembered that the transfer or resignation 
and the lease were made at the same time and 
formed parts of what is virtually one transac- 
tion. If the transfer is found to be tainted 
with any illegality as being in contraven- 
tion of any provision of the Statute-law, the 
letting must go with it. We entertain no 
doubts in the state of the authorities but 
that this alleged resignation must be now 
regarded as a transfer. That has already 
been decided in more than one case in this 
Court, and must be regarded as settled 
Jaw. Thenifa transfer, it could only be 
legal under section 9 of the Khoti Act, pro- 
vided that the conditions set forth in that 
section haye been complied with. The 
essential condition which we have to consider 
is whether the consent of the khot was 
obtained, for it is not alleged that this 
transfer could be validated on the ground 
of any custom proved, authorizing a tenant 
so to alienate his occupancy mghts without 
the consent of the khof. It is not seriously 
contended that the consent of the Ahot within? | 
the full meaning. of that term has been 
obtained. One khot, the man in whose favour 
the void resignation was male, has of course 
consented. It is admitted that there are 
other shots whose consent would also be 
necessary, and it is not suggested that 
-In these 
+ 
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circumstances there could be no transfer 
under section 9. That section expressly 
makes occupancy rights of this kind non- 
transferable unless the conditions stated in 
the section have been complied with; nor, as 


. we said, in the state of authorities could 


if be regarded as a resignation under section 
10 since it was accompanied by consideration. 
Therefore, the foundation of the plaintiff's 
title in 1903 is shown to have been illegal: 
It was moreover a contract between the 
plaintiff and the defendant here, so that 
both parties may be said to have been in 
pari delicto, and the plaintiff is not entitled to 
estop the defendant from showing the 
illegality of the title so founded. We 
must, therefore, confirm the decree of the 
Court below and dismiss this appeal with 
all costs upon the appellant. 


Appeal dismissed. 


MADRAS HIGH COURT. 

First CIVIL APPRALS Nos. 192 anp 113 or 1912. 
; November 10, 1914. 
Present;—NMr. Justice Sankaran Nair and 

Mr. Justice Spencer. 
ix F. A. No. 192 or 1912 
SR. M. A. R. RAMASWAMY CHETTY—~ 
PLAINTIVE —ÅPPELLANT 
versus 
A. L. K. R. ALAGAPPA CHITTY AND 
ANOTHER-— DE FUN DANTS—RESPONDENTS. 
In F. A. No. 113 or 1912 
A. L. K. R. ALAGAPPA CHETTY AND 
ANOTHER— DEFENDANTS—A PPELLANTS 
versus 


SR M. A. R. RAMASWAMY CHETTY— 


PLAINTIFF—RESPONDENT. 

Principal and agent—-Loans advanced by agent beyond 
uuthority-—Ratijication by principal—Suit for damages, 
athether maintainable, 

Where the principal not only did not object to 


the propriety of his agent advancing certain loans | 


aud did not tell him that he would hold him respon- 
sible for any loss that he might sustain thereby, 
but cven interfered with the collection of the debts, 
dictated his own terms and allowed with full know- 
lodge of the cgcuimstauaps the agent’s successor to 
take the debts al a certain valuation, after which 
it was no longer open to the first agent to collect the 
debts himself; 

Held, that the principal was precluded by his 


“acquiescence from questioning the validity of these 


. 
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transactions and could not hold the agent Viable fur 
damages sustained. [p, 187, col. 2, p. 188, col. 1.) 


Appeals from the decree of the Court 
of the Temporary Subordinate Judge of 
Ramnad at Madura, in Original Suit No. 24 
of 1910. 

Messrs. S. Srinivasa Inengar and S. Sundara- 
raja Iyengar, for the Plaintiff. 

Mr. C. §. Venkatachariar, for 
fendant. 


the De- 


JUDGMENT, 
In Avvean No. 192 op 1912. 


The suit was brought by the plaintiff, 
a money-lender living in Kanadukathan in 
the Madura District, against the defendant, 
who was his agent at Thagimyo in Burma, 
to direct him to vender accounts to the 
plaintiff and pay a certain sum of money, 
amounting to more than Rs. 50,000, which 
he is said to have misappropriated. The 
defence is that accounts have been reudered 
and no sums have been misappropriated. 
The Subordinate Judge passed a decree 
in favour of the plaintiff for a sum of 
Rs. 2,300-6-8 with interest. Both parties 
appealed, ` 


Tt appears to be the practice among the 
Nattukottai Chetties, who carry on money- 
lending business at distant places; to appoint 
their agents for certain periods, generally 
for three years. <A salary is fixed fox 
the entire period, part of which is apparently 
paid at the commencement of or soon after 
the engagement and a certain amount before 
the ` termination of the agency, and the 
balance is paid after the settlement cf 
accounts and payment by the agent of any 
sum that might still be due by him. Ths 
defendant was appointed agent for three years 
with a pay of Rs. 4,287-8-0 for that term. He 
received Rs. 2,860 of that salary soon after 
he opened an office at Thagimyo and he carried 
on the business for the stipulated period. | See 
Exhibit B, dated the 5th September 1904. ] 
He was succeeded by Chinniah Pillai, P. W. 
No. 3, about June 1908. The parties do not 
agree as to the terms of the arrangement ` 
under which an agent vacates his office and 
delivers over charge to his successor. That 
thereis such an arrangement is conceded hy 
both parties. As it has a material bearing 
on the case we will refer to the evidence on 
that point, 
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According to the evidence of the plaintiff’s 
witnesses Nos. 1, 2 and 3, it appears that 
the successor agrees to take the debts due 
to the business at a certain valuation from 
the outgoing agent. This vo doubt must 
have been due to the fact that these 
Chetties lend their moneys at very high 
rates of interest and not always to persons 
whose solvency is beyond doubt, and they 
expect, therefore, to lose in various transac- 
tions, such loss being covered by the great 
profits made in other transactions. For this 
difference between the face value of these 
debts and the valuation at which the 
successor takes them, according to all these 
agents, who are the plaintiff's own wit- 
nesses, the outgoing agent is not liable to 
the principal, if he has not been. guilty of 
any misconduct. According to the plaintiff 
the old agent is liable for that difference. 
His evidence is unsupported and is opposed 
to the evidence of his own witnesses, who 
themselves were agents and were never 
held liable by their principals for such 
differences when they handed over charge of 
their offices to their successors. It is also 
unreasonable. It also appears that, if the 
suecessor considers that some of these debts 
are bad, itis open to him to refuse to take 
them over and hold himself responsible for 
their collection. In this case the old agent 
continues responsible to his principal for 
their recovery. There is, therefore, nothing 
unreasonable in holding that if the new 
agent is willing, and this may be done with 
the consent of the principal to take over 
some orall of the debts advanced by bis 
predecessor, the latter’s responsibility ceases 
so far as such debts are concerned, and con- 
tinues only with reference to the debts not 
handed over to the successor. The outstand- 
ings at the time the plaintiff’s third witness 
took charge of the: office from the defendant, 
amounted to = little more than Rs. 40,000. 
He valued them and took them over ata 
little more than Rs. 10,000 and among those 
debts are those items now in suit. The 
plaintiff is of course entitled to assume that 
the business was carried on in accordance 
with his instructions and that there was no 
misconduct on the part of the defendant. 
If, therefore, he shows thatany loss was 
sustained by the defendant’s default in these 
respects, he would be entitled to recover 
damages. Otherwise it appears to us that 
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the plaintiff has no reason to complain. 
When the defendant delivered some of the 
accounts to the plaintiff at Madras after 
the termination of the agency, he promised 
to hold himself responsible for the losses 
that may have been sustained by the, 
plaintiff in his having lent out money to 
persons contrary to instructions (Bxhibit 
A). The only question we have to decide 


. is whether the defendant has acted against 


instructions and if so, whether heis hable 
to pay any damages to the plaintiff. We 
bave to see what the plaintiff’s instructions 
were. 

The plaintiff gave instructions to the 
defendant on the 28th of November 1904 
(see Exhibit G) according to which the 
business was to be carried on. He wrote 
there that as Thagimyo was asmall place 
and the persons there were only fit to be 
entrusted with small sums (as Rs. 100, 200, 
800, 400 up to 500), the defendant was not to 
lend anybody sums like Rs. 1,000 or 2,000 
and the dealings were to be carried on only 
up to a total of Rs. 50,000. He was also 
directed to advance loans only upon good 
security. In reply to this the defendant 
wrote (see Hxhibit H3, dated 24th March 
1905) that in accordance with the plaintiff's 
instructions he would recover the larger 
sums that had been already advanced and 
would lend out only small sums in future. 
He also suggested (see Exhibit H4 of 
the 12th May 1905) that larger sums might 
be lent on good security, to which the plaintiff . 
replied (see Exhibits G1, and G2 of 21st 
February 1905 and 2nd May 1905), that 
that should not be done and that he should 
not lend more than Rs. 500 to any person. 
We will now proceed to consider how far 
these instructions have been violated and 
whether the defendant is liable to pay the 
plaintiff anything on account of such miscon- 
duct, if any. 

Item No. 8 The plaintif claims 
Rs. 12,807-9-10 on account of loss sustained 
in the transactions carried on by the defendant 
with Sinna Koppaiya. The defendant lent 
him Ry. 2,000 on qa promissory note on the. 
21st November 1904, Rs. 3,000 on the 6th 
December 1904, Rs. 2,000 on the 3rd 
January 1905, and again Rs? 2,000 on the 
Tt will be observed that 
the firstamount of Rs. 2,000 was advanced 
before the plaintiff gave his instructions on 
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the 28th of. November (Exhibit G.) There 
is no evidence to prove whether Wxhibt G 
reached the defendant before the date of 
the second advance onthe 6th December 
1904. It certainly must have reached him 
before the date of the third advance. No 
ditference is made by the plaintiff between 
the advances. The defendant contends that 
final instructions were only given in May 
1905 (Exhibit G2). But it is clear that 
pending the plaintiff’s final orders the defend- 
ant should not have done anything against 
the instructions conveyed by Exhibit G, 
though it may well be that he was under the 
impression that the matter had not been 
finally settled at the time of Exhibit G. 
Apart from the fact that the plaintiff made no 
distinction between advances made before 
his instructions and after his instructions, 
there isclear evidence which shows that he 
15 now precluded from questioning the vali- 
dity of these transactions so faras the defen- 
dant is concerned. The various letters that 
passed between the parties place this matter 
beyond any reasonable doubt. We will only 
refer to a few of them. In reply to com- 
munications from the defendant the plaintiff 
asked him to settle the matter amicably for a 
-smaller sum than the total amount advanced 
to Koppaiya and to see that the money was 
collected either by getting promissory notes 
from solvent persons or by receiving it in cash 
(Exhibit G12). In another letter he told 
the defendant that the best thing to be done 
under the circumstances was to settle the 
matter amicably and recover as much as 
possible and asked himto doso (Exhibit 
G15). The plaintiff sent his own agent 
from Rangoon for the collection of the money. 
It may be that ifthe plaintiff was only 
endeavouring to collect the amount advanced, 
he might not be estopped from recovering 
damages that he might have sustained from 
the defendant, t.e., the difference between 
the amount recovered and the total money 
advanced. But in this case he took an 
active part in the settlement of the matter; 
he*gave instructions as to how matters were 
to be settled. The amount fo be recovered 
was settled between the parties: the defen- 
dant recovered a ce®tain surf of money, took 
promissory nutes from the debtor for the 
balance due under the settlement ard those 
debts were finally taken over by his successor. 
We have very little doubt that if it had 


INDIAN CASHS. 


been the intention of the plaintiff to hold 
the defendant liable for damages sustained, 
he was bound to have given notice to the 
defendant of the same in the circumstances 
and he should not have allowed his agent 
to take over this debt. 

We will not deal with Item No. 15. The 
plaintiff claims Rs. 12,057 on account of loss 
sustained in dealings with one Thakki 
Mowyechan. Thakki Mowyechan had entered 
into a eontract with the szrcar to build a 
bungalow ala cost of about Rs. 18,000. The 
defendant undertook to advance moneys to 
him, whenever they were needed up to 
Rs. 6,000. The cheque which he was to receive 
on account of his work from the Government 
officials was to be handed over to the defend- 
ant. Accordingly various sums were advanc- 
ed from March 1905 up to the 25th August 
1906. The plaintiff was informed of the 
nature of the contract (see Exhibit H5). 
He not only took no exception to it, but 
told the defendant that advances might be 
made if proper security was taken. Advances 
of various sums of money were being made 
on 10 or 15 occasions after July 1905. It 
is clear, therefore, that he ratified the 
defendant’s conduct. It also appears that 
this was one of the debts taken over by the 
defendant’s successor, and as it was taken 
with knowledge of the circumstances under 
which the debt was contracted, the plaintiff 
is now precluded from claiming any damages 
from the defendant on account of this 
transaction. 

The other items are comparatively smaller 
sums. We think it unnecessary to go through 
them all. The nature of the evidence is the 
same. The plaintiff was informed of these 
debts. He did not raise any objection. The 
cases show that silence itself has been held 
to be acquiescence in commercial transactions. 
But in these cases the plaintiff not only did 
not object to the propriety of the first 
defendant advancing these loans and did not 
tell him that he would hold him responsible 
for any loss that he might sustain thereby 
but went further, he interfered with the 
collection of the debts, dictated his own 
terms and allowed with full knowledge of 
the circumstances the defendant’s successor 
{> take the debts at a certain valuation, after 
which it was no longer open to the defendant 
to attempt to collect the debjs himself. In 
these circumstances we are of opinion that 
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he is precluded by his acquiescence from 
questioning the validity of these transactions 
and we must, therefore, confirm the decree of 
the lower Court in so far as it disallows the 
plaintiffs claim anc dismiss the plaintiff's 
appeal with costs. 

In Appear No. 113 or 1912. 

The defendant’s appeal except as to costs 
is clearly untenable. We are of opinion that 
the plaintiff is only entitled to his costs on 
the amount decreed. With this modification 


we confirm the decree and dismiss the appeal. < 


The parties will receive and pay propor- 
tionate costs in appeal. 
Appeals dismissed. 


CALCUTTA HIGH COURT. 

peconp Civit Arrkan No, 1750 ov 1913. 

December J, 1914. 
Present:—Mr, Justice Coxe and Mfr. Justice 
Richardson. 

BADRI NARAIN SINGH AND oruers-— 
DFrEnDANTS—APPELLANTS 
CETSUS 
KODO SAH-—PLAINTIFF— RESPONDENT, 

Registration Act(XVL of 1908), s. 75—Deed found to 
be furged—Burden of proof-—-Speeific Belief Ack (L of 
1872), s. 8U—Cause of action. 

Where a lower Appellate Court clearly finds that 
a decd of ‘sale registered under section 75 of the 
Registration Act, 1908, is forged, no question of the 
burden of proof arises. [p. 138, col. 2.] 

Mohima Chunder Dhur v. Jugal Kishore Bhattacharji, 
7 C. 736; 9 C. L. R. 471, distinguished. 

Where a plaintiff has some Interest in the land 
in suit, he has clearly a cause of action as is required 
by section 89 of the Specific Relief Act. [p. 138, 
col. 2.] 

Appeal against the decree of the Sab- 
ordinate Judge, Mozatferpore, dated the 
20th March 19138, affirming that of the 
Munsif, Additional Court, at Sitamarhi, 
dated the 26th of July 1912. 

Babu Bankim Chandra Mukherjee, for the 





. Appellants. 
Babus Mahendranath Roy and Luehme 
Narain Singh, for the Respondent. 
JUDGMENT. ` 
Coxe, J.—This appeal arises out of a 


declaration that a certain deed 
slst May 1910, is a 
The Courts below have 


suit for a 
of sule, dated the 
forged document. 


-held that. it- was a forged document and 
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the defendants have appealed. The first 
argument on behalf of the appellants is 
that the Subordinate Judge on appeal has 
erred in law, in saying that the burden 
of proof lay heavily upon the defendants 
to prove by clear and satisfactory evidence 
that the plaintiff did really exeente this 
kobala. Apparently registration of this 
kobalu was directed under section 75 of 
the Registration Act, 1908, and it is argued 
that the effect of that order of registration 
was to throw the whole burden of proof 
in this case on the plaintiff. The learned 
Pleader for the appellants very frankly 
eoncedes that this argument is opposed to 
the decision in the case of Mohima Chunder 
Dhur v. Jugal Kishore Bhattachargi (1). But 
if seems to me that in this case the 
question of the burden of proof does not 
arise. The learned Subordinate Judge in 
appeal goes far beyond saying that the 
defendant has failed to prove that the 
bond is genuine. ` 

He comes to the positive conclusion, on 
a consideration of the whole ease, that 
the documents is forged. On that finding 
the. question of the incidence of the burden 
of proof cannot arise. 

Secondly, it is contended that the lower 
Appellate Court has misconstrued certain 
documents. The Judge has held on a 
consideration of the  kobala in suit, 
together with another sale-deed that was 
effected by the plaintiff in favour of one 
Ram Narain Singh shortly after the alleged 
date of the kobala in suit, that some of 
the lands covered by this fobala in suit 
were not included in the sale to Ram 
Narain Singh. We have looked into this 
document and it appears to us that no 
question of construction of the document 
arises; the finding of the Court below 
is a finding of fact with which we cannot 
interfere in second appeal. 

Thirdly, it is contended that no cause 
of action, such as is required by section 


389 of the Specific Relief Act, has been 
shown. But clearly if the plaintiff: thas 
still some interest in the land, which is 


said to be covered by this kobala, he has 
clearly a caus® of acti@n. 

Another small point has been taken, but 
ib was never raised in the Courts below, 


., (1J 7C. 736; 9 C.L. R. $71, 
į ¢ 
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and we have not sufficient materials before 
us to deal with it. 
The appealis dismissed with costs. 
RICHARDSON, J.—I entirely agree. 
Appeal dismissed. 


BOMBAY HIGH COURT. . 
Seconp Crvtu APPRAL NO, 574 or 1912. 
July 8, 1914. 

Piesent: —Mr. Justice Beaman and 
Mr. Justice Heaton. 
MANJUNATH SUBRAYABHAT— 
PrAInrive—APPELLANT 
Lersus 
SHANKAR MANJAYA APARTHA— 
DEFENDANT— RESPONDENT. 

Vrittis —Alienation, when cermissible. 

The general rule is against the alicnability of 
eritéis. They may only be alienated in special cases and 
under special conditions, provided that such aliena- 
tions can be supported by local usage and custom. 


Second appeal from the decision of the 
District Judge of Kanara, in Appeal No. 32 
of 1911, reversing the decree passed by the 
Subordinate Judge at Honawar, in Civil 
Suit No. 272 of 1908. 

Mr. S. 9. Patkar, for the Appellant. 

JUDGMENT.—The property in question 
in this suit is a vrilti. The plaintiff claims 
tobe the alienee of three-quarters of the 
cash allowance paid forthe due performance 
of ceremonies and the worshipping of the 
idol. The first Court held that the alienation 
was good and decreed the plaintiff’s claim. 
On appeal the learned Judge remanded 
certain issues inviting an inquiry into any 
local custom which would justify the aliena- 
tion of such a peculiar right as this, to 
-one who was nota member of the original 
family which enjoyed the priestly privilege. 
The findings on the remanded issues were 
all against the plaintiff. His suit was 
accordingly dismissed. 

e On appeal it has been strenuously con- 
tended that the learned Judge of first appeal 
adopted a wrong method. It is said that 
the general principle js that vritivs are 
alienable to suitable persons, unless a local 
custom to the contrary or some prohibition 
by the founder: can be proved. This 
certainly does appear to be the effect of 
Melvill, J.s- decision, in-the- case of Mancha: 
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was wrong. 
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ram v, Pranshankar (1). Onthe other hand 
there is a much later decision by Ranade, 
J., in the case of Rajaram v. Ganesh (2), 
which, in our opinion, states both the 
underlying principle and method of dealing 
with cases like this more correctly. It 
is true that in that judgment the learned 
Judge refers with seeming approval to the 
case of Mancharam v. Pranshankar (1), but 
the principle he lays down is that the general 
rule is against the alienability of crzttis. 
Vrittis may be alienated in special cases 
and under special conditions provided, that 
such ahenations can be supported by local 
usage and custom. That this was his ground 
is clear enough from the issues which he 
framed and remanded for trial. The learned 
Judge of first appeal appears to have followed 
exactly the course adopted by the learned 
Judges in Rajaram v. Ganesh (2), and having 
regard to the character of these Auks and 
the desirability of preventing too free 
alienations of whatin essence is a sacred 
and personal right, we are not prepared to 
say that the learned Judge of first appeal 
We, therefore, think that his 
decree must now be confirmed and this 
appeal dismissed. 


Appeal dismissed, 
(i) 6 B. 298, 
(2) 23 B. 191. 


ALLAHABAD HIGH COUR. 
¥inst Civi Appean No. 270 or 1913. 
“January 21, 1915. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Sir P. C. Banerji, Kr., Judge. 
JAGARNATH GIR—P Larnvirr—APPELLANT 


VETSUS 
TIRGUNA NAND AND OTHERS—— DEFENDANTS 
— RESPONDENTS. 


Specific Relief Act (I of 1877), x. 42—Suit for 


-declaration of title—Property in possession of Court of 


Wards for lawful claimant—Suit, whethermaintainable, 

Where the Court of Wards is in possession of s 
certain property on behalf of the person who might 
establish his title to it, a suit for declaration of title 
by a claimant as against several other claimants to 
the property isnot barred by section 42 of the Specific 
Relief Act. [p. 140, col, 21 

Goswami Ranchor Lalji v. Sri @rdhaviji, 20 A, 120; 


‘AY W. N. (1897) 214, distinguished, 
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SITABAL RAGHUNATH KARMAKAR Yv. SHAMBHU SONU GAJANA. 


First appeal from the decision of the 
District Judge of Benares, dated the 24th 
April 1918. 

Mr. Purushottam 
Appellant. 

Mr. Kalindt Prasad, for the Respondents. 


JUDGMENT.—-This appeal arises out 
of a suit in which the plaintiff claimed a 
declaration that he was entitled to certain 
mutt property as the mahant thereof in 
succession to the last mahant. It appears 
that the last mahant, one Narain Gir, was a 
minor and that the property was taken 
over by the Court of Wards. After his 
death the plaintiff made claim as did certain 
other persons who are the defendants to 
the present suit. The Court of Wards, 
which is in possession of the property, 
declined to hand over possession until some 
one should establish his title to the mahant- 
ship. 

The lower Court without going into the 
merits has dismissed the plaintiffs suit 
upon two grounds, namely, that the Court 
of Wards was not made party to the suit 
and tbat the plaintiff did not claim posses- 
sion. 


It seems tous that the suit ought not to 
have been dismissed on either of these 
grounds. The Court of Wards made no claim 
to tbe property. If tbe Court of Wards 
wished to be made a party to the suit, it 
could apply to the Court to be made a 
party on its peril on the question of costs. If 
the Court below thought that the suit 
could notbe disposed of without the Court 
of Wards being a party, it could, and in 
our opinion ought to, have exercised its 
jurisdiction in making the Court of Wards 
a party to the suit. We, however, think 
that itis highly probable in the present 
‘case that the Court of Wards will be perfectly 
satisfied with the decision of the Court in 
the present suit, and that it has no desire 
of any kind to be made a party to the 
proceedings. 


Das Tandon, for the 


On the second question we are of opinion 
that the possession of the Court of Wards 
“is in trust for the person who shall 
establish his title to the mahantship. No 


one is entitled to get possession from the” 


Court of Wards until such time as his title 
is established. Therefore the plaintiff was 
not entitled at “the time he brought his 


suit to possession. We, therefore, think 
that section42 of the Specific Relief Act 
does not apply to the circumstances of the 
present case. As we have already pointed 
out, the Court of Wards does not deny the 
plaintiff’s title but admits that it holds the 
property for the person legally entitled. 
The learned District Judge has referred to 
the case of Goswami Ranchor Lalji v. Sri 
Girdharijit (1). In our opinion this case has 
no bearing on the present case. The Court- 
in that case, we think, rightly held that 
the plaintiff's proper remedy was by way 
of a suit for possession against the parties 
who dispossessed him. The suit being a 
suit for possession the period within which 
it could be brought was 12 years. This 
was the only matter which was discussed 
in the case. 

We accordingly allow the appeal, set 
aside the decree of the Court below, and 
remand the case tothat Court with direc- 
tions to re-admit the suit underits original 
number in the file and to proceed to hear 
and determine the same on its merits. 
Costs here and heretofore will be costs in 
the cause. 

The Collector as representing the Court 
of Wards may be informed of our judgment. 


Appeal allowed; 
Nuit remanded. 
(1) 20 A. 120; A. W. N. (1897) 214. 


BOMBAY HIGH COURT. 
Second Civi APPBAL No, 54 or 1913. 
July 7, 1914. 
Present:—-Myr. Justice Beaman and 

< Mr. Justice Hayward. ; 

SITABAT RAGHUNATH KARMAKAR— 
PHAINTIFF—A PPELLANT 
VETSUS 

SHAMBHU SONU GAJANA AND otTHERS— 


Duvenpants Nos. 1 ro 3 AND 6— RESPONDENTS e 
Transfer of Property Act (IV of 1882), s. 108 (h)— 
Permanent tenant-—Right to cut trees planted by 
himself. P 
A permanent tenané who hag planted trees upo 
his lands is entitled to cut them down and use them. 
Ep. 141, col. 1.] 


Second appeal from the decision of the act- 
ing District Judge of Ratnagiri, in Appeal No. 
584 of 1911, confirming the decree passed by 


Vol. XXVIII] 


INDIAN CASES. 


141 


CHOCKALINGAM CHETTY V. PERIYA KAROUPPAN CHETT'Y. ; 


the first Class Subordinate Judge at Ratnagiri, 
in Civil Suit No. 113 of 1911. 


Mr. Jayakar (with him Mr. P. D. Bhide), 
for the Appellant. 


Mr. Coyaji (with him Mr. B. V. Desai), for 
Respondents Nos. 1 to3and 6. 


JUDGMENT.—The only question argued 
before us is whether the defendants, who 
are found to be permanent tenants, have 
a right to cut treesupon the lands demised. 
The plaintiff is found to be the owner of 
the lands, but the tenants, upon the principle 
stated in section 83 of the Land Revenue 
Code, are found to be the permanent ten- 
ants, that is to say, the origin of their tenancy 
is lost in antiquity. The dispute between 
the plaintiff and’ the defendants now centres 
upon the right of the defendants to cut 
down trees, which ev concessis and by the 
admission of the plaintiff they have themselves 
planted. In these circumstances we entertain 
no doubt whatever but that the defendants 
have the right which they claim. The 
English Law of fixtures and the principle 
upon which it is based have no general 
applicability in this country. ‘Therefore, 
before the passing of the Transfer of Pro- 
perty Act, which deals expressly with 
circumstances like these, we must be re- 
ferred, in the absence of any specia! usage, 
to what we conceive to he principles of 
equity, justice and good conscience, and 
none of those in our judgment compel us 
to say that a permanent tenant who has 
planted trees upon his lands is precluded 


from cutting down and making use of 
them. It is unnecessary to discuss the 
numerous cases to which we have been 


referred, since the principle of our judg- 
ment is very simple, very clear, and has 
since found Legislative sanction in section 
108, clause (fi), of the Transfer of Property 
Act. It has been contended that that 
section does not apply to agricultural leases, 
and we are not supposing that it does, 
dut wedothink thatthe principle to which 
it, gives expression are principles which, 
for the most part, were good Jaw in 
respect of the facts covexed by them before 
they found Legislative expression in the 
Transfer of Property Act, and among such 
would certainly be the principles upon 
which we found oar “decision here. We 
think; therefore, thaj the decree of the lower 


x 


Appellate Court must be confirmed and this 
appeal dismissed with all costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND Civic Appeats Nos. 937 to 949 Ayp 
951 ro 957 or 1912, 

October 29, 1914, 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
CHOCKALINGAM CHETTY—P.tatnrip 
— APPELLANT 
VETSUS 
PERIYA KARUPPAN CHETTY ayp 
OTHERS— DREFENDANTS— RESPONDENTS, 

Contract Act (IX of 1872), s. 45—Landlord and 
tenant—Tenant paying rent to one out of several joint 
landlords, effect of. 

Where a tenant pays off the entire rent due from 
him to one of two co-sharers, be can escapa liability 
to the other, if he shows that his payment to that 
co-sharer was one made bona fide. [p. 142, col. 1, | 

But if the payment by him was not made in goad 
faith axd was made to defeat the claim of the other 
co-sharer to his share of the rent, the latter’s rieht to 
recover his share of rent is not affected. fr 
col. 1.) ai cane 
_ A co-sharer who has been paid his share of the 
rent 18 not a necessary party to the suit by the other 
for his share. [p. 142, col. 1.] 

Sheik Ibrahim Taragan v. Rama Aiyar, 10 Ind. Cas. 
874; 21 M. L.J. 508; (1911) 2 M. W. N. 442; 35 M, 685 
Zia-ud-din v. Muhammad Umar, 9 Ind. Cas. 245: RA 
L. J. 54; 33 A. 308, followed. gt, ee 

Second appeals from the decrees of the 
District Court of Ramnad, in Appeal Suits 
Nos. 1 to 13 and- 15 to 21 of 191] 
respectively, preferred against those of the 
the Court of the Special Deputy Collector 
of Ramnad, in Summary Suits Nos. 1482 to 
1484, 1486, 1487, 1489, 1492 to 1495, 1497 
to 1499 and 1501 to 1507 of 1910, respec- 
tively. 


Messrs C. S. Venkatachariar and A. Srinivasa 
Asyangar, for the Appellant. 

Mr. O. V. Ananthakrishna Adyar, for the 
Respondents. 


JUDGMENT.—We must accept the finding 
of the District Judge that Karuppan Chetti- 
was a joint landholder with the plaintiff in’ 
the plaint lands. We are not concerned 
with the plaintifi’s right to sne for the 
whole rent (including Karuppan Chetti’s 
share) in case no portion of the rent had 
been paid up, but with quite a different 
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question, whether plaintiff can sue for the 
whole or even his half share of the rent if 
the- tenants had paid. up the whole rent to 
the plaintiff’s co-sharer, as is found in this 
ease. The decision of that point depends on 
the answer to two questions: (a) whether the 
payment of the whole rent to the plaintii’s 
eo-sharer was bona fide [see Sheik Ibrahim 
Taragany. Rama Atyar (1)], and (b) whether 
a tenant is or is not entitled to pay to a 
co-sharer of the landlord’s rights the latter’s 
share of the rent simply because the said 
co-sharer’s name does not appear in the title- 
deeds under which the transfer of the 
melvaram right was effected in the plaintiffs 
namie. 


We.agree with the Deputy Collector that 
the payment of the whole rent to Karuppan 
Chetty was not made in good faith and that 
the payment was made to defeat the plaintiff's 
claim to his half share of the rent. In such 
a case the plaintiff's right to recover his 
share cannot be affected. [See Zra-ud-din v. 
Muhammad Umar (2) ]. 

As regards the other question, if Karuppan 
Chetty is legally entitled to one-half share in 
the rent, we do not see-how the non-mention 
of his rame in the title-deed could prevent 
the tenant (if the latter chooses) to pay 
half of the rent to Karuppan Chetty, or what 
the fact (that the tenant was not bound to 
pay any portion of the rent unless both the 
plaintiff and Karuppan Chetty institute a 
suit to recover) has to do with the tenant’s 
right to pay the half share to Karuppan 
Chetty. The defendants having paid to 
Karuppan Chetty his share of the rent, there 
is no object in making Karuppan Chetty a 
party to this suit if the decree is to be passed 
only for the plaintiff's share of the rent. 
The defendants’ plea of | non-joinder has 
really no force unless the rights and 
interests of the parties actually before” the 
Court (see the words of Order], rule 9, 
of the Code of Civil Procedure) cannot 
be decided withont the joinder of Karuppan 
Chetty. 

. Inthe result the appeal of the plaintiff 
(ho has obtained a decree for his half 
share.of the rent and who appeals in respect 
cf the other half) and the memorandum of 


(1) 10 Ind. Cas. 874; 21 M. 1. J. 508; 85 M. 685; 
(ol ) 2M. W. N. 442. 
. (2) 9 Ind, Cas, 275; 33 A, 808; 8 A, L, J. 54, 
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objections of the defendant in Second Appeal 
No. 941 of 1914 denying the plaintiff's right 
to a half share of the rent deéiéed to 
the plaintiff are both dismissed with costs. 
Second Appeals Nos. 938 to 949 and 951 to 
957 of 1912 and the memorandum of object- 
tions in Second Appeal No, 954 of 1914 being 
withdrawn are dismissed with costs. 
Appeals dismissed. 


PUNJAB CHIEF COURT. 
First Civiu MISGELLANGONS APPEAI No. 2871 
oF 1914. 
March 3, 1915. 
Present:— Mr. Justice Shadi Lal. , 
GANESHA SINGH AND 0THERS— OBJECTORS 
— Å PPELLANTS 
VEFSuUS | 
SHANKAR LAL, Tur OFFICIAL 
LIQUIDATOR, GENERAL TRADING 
COMPANY, KAHUTA (at RAWALPINDI) 


——RESPONDENT. 

Companies Act {VI of 1882), ss, 169, 219—Appeal 
preferred to Divisional Court returned for want of 
gurisdiciion—Ewtension of time—Liability of contri- 
butories—Duty of Court to decide objections— Transfer. 

Where appeals against the order of the District 
Judge making the appellants liable as contributorics 
was lodged inthe Divisional Court within three weeks 
from the date of the order and having remained 
pending in that Court for a long time, were returned 
to the appellants for want of jurisdiction and were. 
finally presented to the Chief Court: 5 

Held, that as the appeals were lodged in the 
Divisional Court well within three weeks and the ap- 
pellants had a bona. fide belief that that Court was the 
proper tribunal to entertain them, this was a fit caso 
for extending the period prescribed by section 169 
of the Companies Act, 1882. [p. 143, col. 1.] 

It isthe duty of the Court to inquire into and 
decide the objections raised by the contributories to 
their habilities as snch. [p. 148, col. 1.] 


Miscellaneous first appeal from the order 
of the District Judge, Rawalpindi, dated 
the 22nd of May °1913, making appellant's 
liable as contributories and ordering the 
Liquidator to apply fow attachment of 


è appellants’ property. 


Mr. Broadway 
and Lala Nihal Chand, for the Appellants. 


Mr, Bhagat Ram Puriefor the Respondents, 


+ 


and Bhagat Gobind Das, wẹ. 


“a 


t 
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MUNICIPAL COMMITTEE OF AJMERE tv. KIFAYATULLAH, 


JUDGMENT.—These five appeals, 


-namely, Civil Appeals Nos. 2871 to 2875 of 


+1914, arise,out of the liquidation of the 


get: 


General “Trading” Company, Kabuta, and 
will be disposed’of Ly one judgment. The 
appeals were originally instituted. in the 
-Divisional Court, Rawalpindi, ¿within three 
weeks from the date of the order appealed 
against and remained pending jin that 


-Court upto the 4th of December 1914, when 
‘ they were returned to the appellants for 


want of jurisdiction and finally presented 
to “this Court on the 9th December 1914. 
A preliminary objection has been taken by 
the learned “Counsel for the respondent 
that. as the notices were not served on the 
respondent within three weeks, the appeals 
are barred by the provisions of section 169 
of Act VI of 1882. As observed above, the 
appeals were lodged in the Divisional Court 
well within threé weeks -and it appears that 
the appellants had a bona fide belief that 
that Court was the proper tribunal to 
entertain the appeals.’ In fact several 
appeals from orders passed in this liquidation 
had previously been presented to and heard 
by the Divisional Court, and in view of 
this fact and other circumstances I am of 
opinion that this is a fit case for extending 
the period prescribed by section 169. I, 
therefore, exercise my discretion uuder that 
section and overrule the preliminary objec- 
tion. 


On the merits, it is clear that the 
objections preferred by the appellants have 
not been properly adjudicated upon. It is 
true that the Company is not a limited 
liability Company and the contributories are, 
therefore, jointly and severally liable for the 
debts of the Company. Nevertheless it is 
necessary to determine, in the first instance, 
the amount representing the total liability 
of the Company and then collect sufficient 
funds to meet that liability. Further, it is 


the duty of the Court to inquire into and | 


decide the objections raised by the contri- 
bwWtories to their liabilities as such. If any 
of the above matters hase already been 
decided, the Court should then consider 
how far the previoug decision operates as a 
bar against the person who wants to re-agi- 
tate the same question. 


[am satisfied that there has been no 
proper trial by the learned District Judge 
and I must, therefore,*accept the appeal, set 


aside the order of the lower Court and remit 
the case for re-decision with reference to the 
above remarks. In the circumstances I 
direct the parties to bear their own costs in 
this Court. 

Under section 219 of Act VI of 1882, I 
transfer the case of the winding up of the 
General Trading Company, Kahnta, from 
the Court of the District Judge, Rawalpindi, 
to that of the District Judge, Lahore, who 
is authorised to assign it to the Additional 
Judge. 

Appeal accepted. 


era 


ALLAHABAD HIGH COURT. 
Crvin MISCELLANEOUS APPLIGATION No. 252 or 
1914, 

January 19, 1915. 
Present:—My. Justice Chamier and 

-~ Mr. Justice Piggott. 
ETHE MUNICIPAL COMMITTEE or 
AJMERE—DeErenpant—APPLICANT 
VErsus 
KIFAYATULLAH—P tatrytirrs— 


Opposite Party. 

Ajmere Courts Regulation ( of 1877), ss. 17, 18 
—Ajmere-Merwvara Municipal Regulation, ss. 85, 141 
—-Notice—No direction issued by Municipal Committee 
avithin one month wnder section 85—Order of Com- 
mittee beyond one month, validity of —Suit for damages 
—Civil Court, gurisdiction of. 

A person gave the Municipal Committee of Ajmere 
notice in writing of his intention to re-erect a certain 
building within the limits of the Municipality. No step 
was taken by the Municipality within one month 
of the notice under section 85 (2) of the Ajmere- 
Merwara Municipal Regulation: 

Held, that the Committee had no authority to take 
any action subsequently under that section.  [p. 
144, col. 2.] 

Section 141 of the Ajmere-Morwara Municipal Regu- 
lation does.not har a suit for damages in the Civil 
Court by a person wronged by an illegal action of 
the Municipal Committeo. [p. 144, col. 2.) 


Reference made by the Commissioner 
of Ajmere-Merwara under section 18 of 
the Ajmere-Merwara Courts Regulation, [ of 
1877. 

Mr. Sarat Chandra Choudhri, for the 


Applicant. 
Mr. Damodar Das, for the Opposite 
Party. 


JUDGMENT.—This is a reference by the 
Commissioner of Ajmere-Merwara under 
gction 18 of the Ajmere Courts Regulation, 
I of 1877. The facts stated in the refer- 
ence are that one Kifayatullah on July 28rd, 
1907, gave the Municipal Committee of 
Ajmere notice ip writing of his intention 


n 
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to re-erect a certain building within the 


limits of the Ajmere'Municipality and with 


his application submitted a certain plan. 
On October 2nd, 1907, the. Municipal Com- 
mittee ‘issued a notice to Kifayatullah to 
the effect that he had contravened the provi- 
sions of section 85 of the Municipal Regula- 
tion by beginning to re-erect without per- 
mission, and required him to stop the work 
at once and submit an. application for 
permission to build along with a plan. He 
was further told not- to: resume building 
until he received the orders of the Com- 
mittee, for if the Vommittee found that the 
proposed building was objectionable it 
would have to be removed. Qn receipt of 
this notice Kifayatullah stopped the work. 
On March 10th, 1908, Kifayatullah brought 
a suit for recovery of Rs. 39 on account of 
damages, which he alleged he had suffered in 
consequence of the Municipal Committee 
having stopped the work and for a declara- 
tion thatthe notice was invalid. The Sub- 
ordinate Judge gave the plaintiff a decree and 
his decree was affirmed on appeal by the 
Commissioner, but onan application made 
by the Municipal Committee under section 
17 of the Ajmere Conrts Regulation, the 
Commissioner has referred to this Court 
the question whether the suit was main- 
tainable. The contention of the Municipal 
Committee appears to be that as it is in- 
vested by the Municipal Regulation with a 
wide’ distretion in matters of this kind, no 
suit can be maintained ina Civil Court with 
regard to them. Section 85 of the Municipal 
Regulation lays down that every person in- 
tending to erect or re-erect any building 
shall, if required to do so by rules. made by 
the Committee in this behalf, give notice 
in writing of his.intention to the Committee 
and” shall, if required to do so, submit a plan 
showing the level at which the foundation 
and the lowest floor are proposed to be 
laid and a specification of the works intended 
to be constructed and the materials to be 
used, and shail obey all written directions 
consistent with the Regulation given by 
the Committee within one month after 
receiving such notice, either prohibiting the 
erection or re-erection or in respect of 9. 
number of: other matters detailed in the 
section. An. attempt was made in the 


'Conrt of the «Commissioner to show that 


the notice given by Kifayatnlilah did not 


Ld 


comply with the section. The Commissioner 
declined to allow this point to be taken for, 
the first time th appeal and we 
assume that the notice given in this case 
complied with the requirements of the law. 
As we read section 85, if the Municipal 
Committee wishes to prohibit the erection 
or the re-erection of a building or to give 
directions with respect to any of the matters 
detailed, in the section it must. issue its 
directions within one month after receiving 
the notice. In the present case the 
Municipal Committee allowed more than 
one month to elapse before communicating 
with Kifayatullah, and when it did com- 
taunicate with him, it did not issue a notice 
as it right have done under sub-section 
(2) of the section requiring the building 
to be altered or demolished, but it required 
him to stop the work and submit a fresh 
application. If Kifayatullah gave a notice 
which did not comply with the law, it 
shonld have been regarded as no notice at 
all and the Municipal Committee could 
have required him to alter or demolish the 
building; butas it must be taken that the 
notice given was in compliance with the 
law and as the Municipal Committee did 
not issue any directions within one month 
of the receipt of the notice, the Municipal 
Committee had no authority take any action 
under sub-section 2 of section. 85. It was 
suggested that section I41 of the Act 
barred the jurisdiction of the Civil Court 
in cases -of this kind. That section em- 
powers the Commissioner or the District 
Magistrate to suspend the.action taken by 
a Municipal Committee or to prohibit the 
doing of an act which is about to be done in 
pursuance of or under cover of the Regula- 
tion in certain cases. It seems to us 
doubtful whether section 141 was intended 


to apply to such cases as this. Even if 
it can be construed so as to cover such 
cases, we cannot treat it as barring 


the jurisdiction ofa Civil Court to entertain 
a suit for damages at the instance of %a 
person who has been wronged by an illegal 
action of the Committee. In our opinion 
the suit was mmintainable and this is our 
answer to the reference. Let the papers 
be returned. 
Reference answered 


must . 


eh, 


* 


Je 


~ with her sister, Mrs. Shaw, 
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PUNJAB CHIEF COURT. 
. FULL BENCH. 


ORIGINAL CRIMINAL Cask No. 8 or 1908. 
E December 5, 1908. 
Present:—Sir William Clark, Kr., Chief 
Judge, Mr. Justice Ried arid 
Mr. Justice. Rattigan. 
EMPEROR—Prosecuror 
VETSUS 
L. C. E. SHULDHAM AND ANOTHER— 


ACCUSED, 

Confession—Plea of guilty, 
drawn—Ineriminating statement made ‘in Police 
custody and before Magistrate, udmissibility of, 
against maker and accused jointly tried—Criminal 
Procedure Code (Act Vi of 1898), s. 364—Statement, 
vecording of—lIrregular procedure—Defect, how cured 
——Evidence Act (I of 1872), ss. 25, 26, 27, 80. 

Where to a charge under section 376, Indian Penal 
Code, the accused made the following answer 

“I did not commit rape, I only held the lady’s 
hands:” 

Held, that the answer constituted a plea of guilty. 

Where the accused at the time of making an ineri- 
“minating statement is enfeebled by illness and is un- 
defended, a withdrawal of the plea can be allowed if 
the accused wishes to withdraw it. [p. 15', col. 2 ] 

No part of an incriminating statement whether 
amounting to aconfession or not, written by anaccused 
person himself while in Police custody is admissible 
either against him or against the person jointly tried 
with him unless it has led to the discovery of any 
fact within the terms of section 27 of the Evidence 
Act I of 1872. [p. 151, col. 2.) 

A deposition (not amounting to a confession) of a 
person recorded on solemn affirmation by a Magistrate 
is admissible against the deponent only but not 
against anyother person jointly tried with him. [p. 
151,.col. 2.] 

A- statement made by an accused person before a 
Magistrate whd subsequently commits him to the 
Court of Session must be recorded in the form pres- 
cribed by section 364, Criminal Procedure Cade, 1898, 
but any defect therein can be cured by proving it by 
the evidence of the Magistrate who had recorded it. 
[p. 152, col. 1.) 


A confession of an accused is not admissible under 
section 30 of the Hvidence Act, against a co- 
accused if the former is convicted on his own plea, of 
guilty. [p. 152, col. 1.], 

Empress v. Anunt Ram Singh, 5 C. 954 6 C. L. R. 
297; 3 Shome L. R. 29 Cr. and Empress v, Yakub 
Khan, 5 A. 258; A. W. N. (1883) 25, referred to. 


"FACTS appear from the following Com- 


mittal Order of the Magistrate, first Class 
Multan, dated the alst October 1908: — 


“Jane Anne Taylor, spinster, aged. about 
27 years and eight months, had been residing 
wife of Mr. E. 
K. Shaw, Multan District Board Hngineer, 


when can be with- 


+ 
r 


INDIAN CASES. 


145 


r 


at Multan, In June last she went up to 
Mussourie, and was expected back in Multan 
on the 19th September to be married a few 
days after to Mr. Hebberd, P. W. D., to 
whom she had become engaged some six 
months before. On her way back from 
Mussourie Miss Taylor stayed with her brother 
Mr. J. H. Taylor, Permanent Way Inspector, 
North-Western Railway, at Ghaziabad, for 
some days. Her father, a Crimean veteran, was 
also living in the same house, while another 
brother, Mr. W. Taylor, Loco Foreman, North- 
Western Railway, was residing in another 
house in the same station. The two brothers 
came to the Railway Station at Ghaziabad 
on the night of the Sth of September to-see 
their sister off by the 3-Up (Bombay 
mail) on her way to' Multan. J. H. Taylor 
got his sister a 2nd class ticket. After this 
had been purchased, Miss Taylor had about 
Rs. JO in cash with her to the certain 
knowledge of the brothers. This money 
was in a small purse (Exhibit PS) in 
which was kept the ticket also. Miss 


Taylor was wearing at that time her 
engagement ring, a gold ring set with five 
diamonds, a gold muff chain to which was 


attached an open-faced gold watch, and a 
gold safety pin. She was known to be 
possessed of other jewellery too such as 
bangles, bracelets, lockets, ete. When 
leaving Ghaziabad Miss Taylor had in her 
carriage a light brown (or yellow) steel 
trunk, a hat-box covered with Holland, her 
bedding rolled up ina hold-all with straps 
fastened, and a small basket with food in 
it sufficient for her journey; she was unlikely 
to spend money on the journey except 
for some light refreshments. The train left 
Ghaziabad about 1-30 o’clock a. M. on the 9th 
September, being abouttwo hours late. 
From Lahore Miss Taylor travelled by 
the 8-Down Karachi mail leaving Lahore 
at 20-L5o0’clock on the 9th September. From 
want of accommodation in the 2nd class she 
was puf into the lady’s Ist class compart. 
ment. She was the only Enropean lady 
travelling by that train. On arrival of the 
train next morning at Multan Cantonment 
Miss Taylor was discovered murdered, her 
tdivoateut, lying on the toor cf her com- 
partment. The photograph (Exhibit P6) 
depicts the state of the inside of the compart- 
ment at the time the murder avas discovered, 
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. It was taken shortly after under the orders of 
the District Magistrate. Inspector Shuldham 
of the North-Western Railway Police was 
at the Railway Station. He and the 
Station Master, Mr. Reulens, between them 
appear to have decided to cut off the carriage 
containing Miss Taylor’s compartment and 
then to let the train proceed on its journey. 
-This was accordingly done. It was mast 
unfortunate and very unsatisfactory that 
the train was not detained till at least a 
Magistrate had been communicated with; it 
was obviously the proper thing to have done, 
and, as after events have shown, it is not 
unlikely the murderers would have been 
discovered the very first day. The District 
Magistrate, Mr. Clarke, was at the Railway 
Station, immediately information of the mur- 
der reached him at his house that morning. 
He then asked me to hold an inquiry which 
I did, recording the statements of such 
persons as might be acquainted with any 
of the facts that very day, including that of 
the Officiating Civil Surgeon, who had intend- 
ed going into the district by that train 


and was consequently at the Railway Station, | 


and of ©. E. Shuldham, son of Inspector 
Shuldham, be having come in by the latter. 
‘suspicions early fell on ©. Mi. Shuldham 
owing: to his restless behaviour during the 
journey, his contradictory statements and 
a bad past record published by the Criminal 
Investigation Department in the Gazette of 
India. It was due mainly to this that 
Inspector Shuldham was on the 12th Septem- 
ber removed from having any further hand 
in the investigation of this case. Mr, 
Rehill, Superintendent, Railway Police, had 
arrived onthe evening of llth September, 
so he, with the assistance of Mr. Williams, 
Superintendent Police, Multan, took charge 
of the investigation’. 

The murdered lady had been robbed of 
a good deal of jewellery. With a view to 
seeing 1fC. E. Shuldham had any of this 
it was decided that he should be searched, 
but it was considered advisable that this 
should be done inthe train after Shuldham 
had been allowed to leave Multan—a search 
here had been without result, but, as I 


noted at the time, “this was scarcely likely 5 


to be profitable”? considering it had been 
conducted by the father. In the mean while 
it appears that dhe Police at Lahore receiv- 
ed information from a Parsi gentleman, who 
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had beeu a passenger in the 8-Down 
Karachi mail on the 9th-10th September 


from Raewind as far as Montgomery, which 
threw further suspicion on C. E. Shuldham. 
Acecrdingly on 13th September Sub-Inspector 
Abdul Aziz, who had been placed on special 
duty in this case, proceeded from Multan Can- 
tonment by the 7-Up to Lahore to take the 
Parsi’s statement. It happened that Mr. 
Glarke, Deputy Commissioner, Multan, was 
travelling by the same train on his way to 
Simla, as was also Mr. W. Taylor, brother of 
the deceased and curtously—a mere coincidence 
——-6. E. Shuldham and his friend, W. Mullins, 
were also passengers in this train on their 
return journey, they had apparently avoided 
to some extent the vigilance of the Police. 
During the journey Shuldkam’'s behaviour, 
it was noticed, was suspicions—he was seen 
frequently looking out of his carriage window 
in not quite an ordinary manner. A con- 
sultation was held by Mr. Clarke with Sab- 
Inspector Abdul Aziz after Mr. Taylor had 
spoken to the former, and the result was 
beth Shuldham and Mullins were searched 
for—this has been made very clear—the 
jewellery and the jewellery cnly—there was 
no thought of looking for blood stains then. 
Nec jewellery was found. At lahore the 
statement of the. Parsi gentleman, who 
turned out to-be Mr. Framjee, a respectable 
merchant of Lahore, was taken by Sub- 
Inspector Abdul Aziz. Mr. Framjee identified 
Shuldham as the Eurasian who had spoken 
to him at Raewind and had come into his 
carriage while the train was’ in motion, 
Mr. Framjee was taken to Mr, Clarke at 
the Lahore Railway Station andthe latter 
heard his statement. This was, however, 
not considered sufficient to justify the Multan 
District Magistrate ordering the arrest of 
Shuldham and consequently neither he nor 
Mullins were detained—particularly as 
Shuldham was on bail to appear in a Magist- 
rate’s Court at Allahabad to answer a 
charge under section 171, Indian Penal Code ; 
Mullins, however, had been directed to 
appear next merning with a view fto 
his being questioned further; be did not 
turn up again apd states now that he 
left at once for Pindi as Shuldham told 
him to clear out so that anything he 
might tell the Police might not spoil 
Shuldham’s statement. 

Later on some further evidence having 
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been obtained it was decided to arrest both 
Shuldham and Mullins. The Jatter was 
‘first arrested at Rawalpindi, and shortly 
after, not before there bad been some 
search for him, Shuldham was arrested at 
Caleutta. 

On 12th September Mullins made a con- 
fession implicating Shuldham very largely, 
both as regards rape and murder and also 
robbery. In this confession Mullins stated 
that Shaldham had told him after the 
murder that he had stolen some things 
belonging to the deceased and he had put 
these into his leather bag. Shuldham was 
brought down from Calcutta by two 
European Sergeants of the Calcutta Police; 
they arrived at Multan City Railway Station 
on the afternoon of 25th September and 
were met by the Punjab Police, and taken 
straight to the Cantonment Railway Police 
Station. Immediately on arrival at the 
Police Station, remembering what Mullins 
had said about the stolen articles having 
leen placed, in the leather bag, the latter 
was emptied of its contents—clothes, ete., 
and looked at carefully inside and ont for 
blood marks by Sub-Inspector Abdul Aziz; 
the latter noticed these at once and shonted 
out, drawing the attention of all—and there 
were many present. The leather hand 
bag (Exhibit P14)! had what appeared to 
be blood marks on the bottom portion of 
the inside as well as on the sides. One 
side was scratched a good deal and the 
lining had been removed, there were some 
marks outside too but not very distinct; the 
bag is practically a new one. When this 
important discovery had been made, Shul- 
dham’s clothes were very closely examined, 
and marks were detected on some, which 
appeared to be those of blood but seemed as 
if the clothes had been washed since having 
been stained. 


Late on the night of 28th September Mr. 
Wiliams, Superintendent, Police, Multan, 

hen visting Mullins in the lock-up, was 
informed by the latter that Shuldham had 
concealed something in “the 8rd_ class 
‘compartment the two travelled by to 
Lahore on 18th September: Mullins gave 
details. Asa result of this information the 
third class compartment was- carefully 
searched at Lahore on 30th September. 
When a carpenter had removed the boards 
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on the side of the carriage Miss Taylors 
jewellery, every piece stolen, was discovered, 
It had apparently been dropped into the 
aperture into which the shntters of windows 
go down. The compartment in which this 
jewellery was found was the one Shuldham 
and Mullins travelled by on the 13th 


Septem ber. l 
I will now refer briefly to the evidence. 


l. Raja Umrao Lal, Assisant Surgeon, 
will give evidence as to the cause of denth, 
and also as to the state of the inside of 
Miss. Taylors compartment immediately 
after the murder was discovered; he will 
also say that he wiped out the inside of 
the deceased’s vee‘1n with a clean piece 
of cloth (Exhibit P 20), which was after- 
wards sent to the Chemical Examiner ; he 
saw that the lady’s drawers or combinations 
(Exhibit P5) had 2 of the 4 buttons below 
the waist missing and it looked as if they 
had been recently torn off, the two below 
these again were undone. 


2. Mrs. Shaw, sister of the deceased, 
will say the ldtter was expected at Multan 
on lOth September and when Mrs. Shaw 
went to the Railway Station to meet her 
she learnt of the murder, and later 
identified the body. She shortly after gave 
in a list of the missing jewellery (Exhibit 
P1). The jewllery found in the Railway 
carriage on the 30th September has been 
identified by Mrs. Shaw. A cash-box 
(Exhibit P7)°found on the Railway line 
since the murder has also been identified 
by Mrs. Shaw as that of her sister. 


3. Mr. E. K. Shaw, brother-in-law of the 
deceased, identified the body. He found no 
jewellery among Miss ‘Taylor’s things, 
except a safety-pm brooch which was 
attached to a blouse. 


4, Mr. W. Taylor, brother of the deceased, 


will say he saw his sister start from 
Ghaziabad on the early morning of 
7th September for Multan. He will say 


what money she had and what jewellery 
she was wearing. She wasa second class 
passenger. The purse (Exhibit P8) was 
the one in which Miss Taylor carried her 
This witness also iden- 
tifes the cash box (Exhibit P7) and the 
light brown oryellow steel trunk (Exhibit 
P9). e 
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Mr. Taylor will also give evidence as to 
the events of 13th September when he was 
on his way back to Ghaziabad and left 
Maltan by the 7-Up mail; how and why 
suspicion fell on Shuldham; and as regards 
the search of Shuldham and Mullins in the 
presence of the District Magistrate—the 
search being only for jewellery. 

5. Chela Ram, Trains Clerk, North- 
Western Railway, ‘Multan, will give evidence 
from his ‘Numbers Taker Book” (Exhibit P10) 
as to the composition of the train—€&- 
Down mail—in which Miss Taylor travelled. 

6. Allah Yar, draftsman, North-Western 
Railway, prepared the sketch (Exhibit P11) 
of the train—8-Down mail. 

7. Mr. Warren, Train Despatcher, North- 
Western Railway, Lahore, will say he put 
Miss Taylor into a first class compartment 
owing to want of rcom in the 2nd class, and 
informed Guard Chapman of this. 


8. Guard Chapman was the Guard in 
charge of 8-Down mail in which Miss 
Taylor was a passenger. Hesaw the latter 
at Lahore, and spoke to her at Lahore 
Cantonment West, and again at Kahna 
Kacha where the breach on the line was. 
On arrivalat Raewind Miss Taylor sent for 
him and he showed her how the lights in her 
compartment could be turned down; Miss 
Taylor put the light out in his presence. 
The witness saw Shuldham helping Major 
Sangster with his luggage in the compart- 
ment immediately in front of Miss. Taylor’s. 
Afterwards lhe saw Shuldham in the 
intermediate compartment for Europeans, 
and Mullins in the third class of the 
Postal Van (see the sketch Exhibit P11). 
The train left Raewind at 23-55, and stopped 
next at Changa Manga, arriving there 
at 0-40, At Changa Manga witness saw 
Shuldham coming down the train from his in- 
termediate compartment, searching carriages, 
and on being questioned told the guard 
he was looking for the iceman. Guard 
Chapman saw Shuidham get into the 
intermediate carriage again. Here Shuldham 
was in a ‘slatish coloured suit, otherwise a 
Holland suit.” The train left Changa Manga 
0-50.and arrived at Montgomery at 3-8. 
Here Guard Chapman made over to Guard 
Babington and told him Miss Taylor had 
asked to be called at Multan City. Exhibit 
_ P13 is Guard Chapman’s “journal” showing 
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“timings” of §-Down mail. Exhibit P12 
is a statement written out by this 
witness on lOth September for the Traffic 
Inspector. Guard Chapman was in the 7- - 
Up mail on 13th September. He will give 
evidence as to Shuldham’s behaviour then, 
and as to what followed. 

Guard Babington was in charge of the 
train from Montgomery to Multan Cantonment. 
He did not wake Miss Taylor at Multan 
City, he says, because it was solate in 
the morning. After leaving Montgomery 
the train stopped next at Khanewal, 
arriving there at 6-29 and leaving at 6-39. 
Shuldham asked this witness to have a 
cup of tea and the latter accepted this 
offer; this was at Khanewal. The train 
arrived at Multan City at 7-17 and left at 
7-20, and reached Multan Cantonment at 
7-25. This witness also gives evidence as to 
the state of Miss ‘T'aylor’s compartment 
at the time the murder was discovered. 

10 Guard Thaddeus was Guard with 1- 
Up Calentta mail of 9th September. He 
will say Shuldham was a passenger in 
this train; he saw Shuldham for the first 
time at Ambala Cantonment. Later he saw 
him at Rajpura in a second classcompartment. 
At Ambala Shuldham told witness he had 
‘lost’ his wife. 


11. Ticket Collector Hope will say he 
saw Shuldham at Lahors on 9th September 
in the 2nd class waiting ‘room and will 
give details of the conversation they had 
about Shuldham’s wife, and that Shuldham 
said he would commit suicide. Also that 
Shuldbam looked at a dagger at the Book- 
stall. The witness will show Shuldham 
had a second class ticket from Lahore to 
Raewind only. Mullins was with Shuldham 
and was given sweets by the latter, and 
Shuldham said he was going to make a 
man of Mullins. Both left by the 60-Down 
for Raewind. Exhibit P]7 is the witness’ 
“Checking Book.” A second class ticket 
No. 075 of Sth September 1908, from ẹ 
Ghaziabad to Mulfan Cantonment, is entered 
in this checking book; the witness saw 
this ticket with a lady in a first class 
compartment (Exhibit P18) as the second 
class ticket in question. He will also 
describe the clothes Shuldham and Mullins 
were wearing. 

Major Sangster, Cantonment Magistrate, 
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Karachi, will show how while on his 


journey from Jullundur to Karachi he 
met Shuldham and Mullins on the evening 
of 9th September at Raewind and what 
occurred there. He will say how he was 
_the first fo discover the murder at Multan 
_Cantonment, he being a passenger in't- 
Down mail occupying the first class 
compartment immediately in front of Miss 
Tay lor’s.. 

13. Umar Beg, Mauager, Refreshment Room, 
Raewind. will state how he met Shuldham 
and Mullins at Raewind on 9th September 
and what eccurred there. Neither Shuldham 
. nor Mullins paid for the dinner the Manager 
gave them there. Both first put their 
luggage into a third class compartment 
of a Postal Van in the 8-Down mail; 
later Shuldham took his luggage ontand 
told Mullins he was going to an intermediate 
compartment in front and went accordingly. 


14, Mr. W. E. Shaw (no relative of 
the brother-in-law of deceased), Manager, 
Soldiers’ Home, Peshawar, will say how 
he happened to bein a first classcompartment 
in a carriage to the rear of the carriage 
in which was Miss Taylors compartment; 
how Mullins and Shuldham entered into 
conversation with him and how Mullins came 
into his compartment (lst class). After 
the train had moved out of Raewind, these 
two played cards~even after the train 
had. left Changa Manga. The witness will 
describe how, after the train had left Changa 
Manga, Shuldham looked in from the 
second class compartment immediately 
in front of Shaw’s first class and told 
them to stop gambling, and shortly after 
Mullins went out. Shaw then went to 
sleep. 


15. Mr. Framjee, a merchant of Lahore, 
will say how he travelled from Ruewind to 
Montgomery in the 8-Down mail ou Qth- 
lOth September in asecond classcomparlment, 
NO one else was in the compartment when 
the train left Raewind, but some luggage cf 
somebody was on the centre seat—viz., a 
brown leather hand bag, a bundle of clothes, 
and a net bag with books init. The witness 
will describe how after the train had left 
Changa Manga, Shuldhgm came into his 
compartment and what he did there, how,» 
on Shuldham telling him there were two 
Europeans playing cards in the next 
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compartment, Mr. Framjee looked and saw 
that this was the case, and how Shuldham 
was no longer visible when Mr. J*ramjec_ 
drew in his head from the window, how 
au hour or half an hour before the tram 


arrived at Montgomery Shuldham again 
walked in from the door, and chauged 


his clothes, and then began talking about 
lis wife, and the conversation the two 
had. Mr. Framjee getiing out at Montgomery 
made room for another gentleman (Mr. 
Swain) who then came in. Mr. lframjee 
will also say how he had met Shuidhaim 
at Raewined in the Kefreshment Room. 
Further Mr. Framjee will say how he 
stated what he had seen and heard to the, 
Railway Officials when he was returning 


that day to Lahore, and the statement 
. made by him to the Police later on at 
Lahore, and to Mr. Clarke, the District 


Magistrate, and how he identified Shuldham 
at Lahore. 

16. Guard Cooke will say he saw 
Shuldham and Mullins at Raewind on 9th 
September, and that will describe the clothes 
worn by them there, and at Multan. - 


17. Mr. Swain, Stock Verifier, North- 
Western Railway, will say what occurred 
after he at Montgomery got into 8-Down 
mail on 10th September into the 2nd class 
and 
will state how Mullins gave him a pair of 
glasses (exhibit P). 


18. Jhande Khan, Head Constable, Rail- 
way Police, Khanewal, will give evidence 
as to Shuldham asking him to get him two 
intermediate class tickets fov Multan Cau- 
tonment and giving him Re. Lto do so, 
and how by mistake in the hurry the 
Booking Clerk gave tickets for Maulan 
City and how two others had to be obained 
at Multan City. The witness Informed 
Inspector Shuldham, the father of the 
accused, about the tickets. This wituess 
prepared the surat kal (Exhibit P21), 


19. Chhabil Das, Assistant Booking 
Clerk, Khanewal, will corroborate Head 
Coustable Jhande Khan ve the tickets pur- 
chased at Khanewal. 


20, dahana, khidmatyar, Khanewal Re- 
freshment Room, will show he brought tea 
for passengers by the &-Down mail, aad 
was paid hy Shuldham for the tea suppled. 
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21. Sultan Ahmad, Constable, Railway 
Police, Multan City, will confirm what Head 
Constable Jhande Khan has state ve the 
tickets from Multan City and will give fall 
details. 

22. Guard Suallivan will say he saw 
Shuldham and Mullins pass out of the Rail- 
way Station, and the former handed him two 
intermediate class tickets. 

23. Atma Ram, tum-tumwala, drove 
Shuldham and Mullins hurriedly to Inspector 
Shuldham’s house, being paid annas 3 by 
Shuldham. He saw a brown leather bag 
“with the latter. 

24. Mohamad Ismail, Constable, will say 
Shuldham and Mnullins stayed with Inspec- 
tor Shuldham from 10th: to 13th September. 

25. Khandai, dhobi, will say he washed 


Shuldham’s clothes, and their state when. 


given to him. 

26. Mr. Clarke, Deputy Commissioner, 
Multan, will give evidence as to the photo- 
graph (Exhibit P16) and as to what 
occurred immediately after he had received 
a report of the murder. Also as to the 
events of 13th September when he ordered 
a search of Shuldham and Mullins in 7- 
Up going to Lahore; he will say the 
search was for jewellery and not blood- 
marks ; and will also state what occurred at 
Lahore. 

27. Sub-Inspector Abdul Aziz, North 
Western Railway Police, was placed on 
special duty in connection with this case 
on lOth September. He will give details 
of the event of 13th September and what 
followed at Lahore; of the search on 25th 
September on Shuldham’s arrival from 
Calcutta, and on following days. He will 
give evidence as to the No. 771 having been 
discovered in Shuldham’s pocket-book, Hxhi- 
bit P36, on 9th October 1908. 

22. Amir Chand, Goods Clerk, North- 
Western Railway, will say Exhibit P23 is 
a list of the clothes taken off Mullins, and of 
these Exhibit P24 is ashiré with marks 
like bloo on it. 

29. Moti Ram, Train Clerk, North-Western 
Railway, certifies to the correctness of 
Exhibit P26, the “Number Taker Book”, 
containing the composition of 7-Up on 13th 
September, and that the sketch (Exhibit P- 
25) is correct. 

30. Azmat Ullah, Draftsman, will say 
Exhibit P25 is a correct sketch of 7-Up 

® 
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on 13th September and he prepared it. 

Jl. Sergeant White, Calcutta Police, 
will give evidence as to Shuldham’s having 
been brought from Calcutta to Multan under 
arrest. Also as to the search in Multan 
on their arrival at Multan on 25th Septem- 
ber. He will say Exhibit P14 is Shuld- 
ham’s brown leather hand bag, and that Ex- 
hibit P27 is the list of Shuldham’s property 
brought down from Calcutta, and Exhibit P- 
28 is the list given by the Commissioner of 
Police, Calcutta. 

32. Sergeant Henderson, Calcutta Police, 
will corroborate Sergeant White. 

33. Maula Dad, Clerk, District Traffic 
Superintendent’s Office, Multan, will give 
evidence as regards the search of Shuldham 
on 26th September, and asto the coat, 
(Exhibit L). 

34. Wassu Ram, Hospital Assistant, will 
give evidence as regards Shuldham’s white 
trousers, (Exhibit M) having marks on 
them like blood-marks. 


35, Hira Singh, Sub-Platelayer, Changa 
Manga, will give evidence as to the finding 
of the cash-box (Exhibit P2) on 20th 
September between the Stations of Satgharra 
and Wan Radha Ram (these are between 
Changa Manga and Montgomery) at mile 
757 between telegraph posts Nos.4 and 
5. This box was found a little way inside 
the wire fencing. Also as to the finding of 
Exhibit P29 (card-board jewellery box ` 
broken) a little further on, and a little 
futther still was found Exhibit P30 (a 
broach case). Exhibit P30 was found 
between the rails. There wasa slight blood- 
mark on the cash-box. 


36, Nihal Singh, Mistri of the Sub-Plate. 
layer, will say that on 23rd September was 
found the 2nd class ticket (Exhibit P18), 
at mile 755, between telegraph posts Nos. 17 


and 18. 


37. Mr. Williams, Superintendent Police, 
Maltan, will state how be obtained inform- 


ation from Mullins which resulted in 
search being made of the carriage in which 
the two accused travelled on 13th Sep-° 
tom ber. i . 

88. Feroz Chand, Sub-Inspector Railway 
Police, will say dow Exhibits P2, P29, 
Also as to the 
discovery of the jewellery (ExhibitP41, 
the list) on 20th Septem ber ina third clusg 
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compartment of carriage No. 771, with the 
jewellery being the piece of cloth, Exhibit 
P 32. 

39. Mr. Curran, Assistant Carriage Exa- 
miner, will give eviderceasto the finding 
of the jewellery on 30th September in 
carriage No. 771. He made a sketch of 
the carriage (Exhibit P33) and a list 
of the jewellery (Exhibit P34). Exhibit 
P3l is a list of the jewellery made 
by the Police, and this was signed by 
witness. 

40. Feroz Din, carpenter, North-Western 
Railway, will also give evidence as to the 
finding of the jewellery and piece of cloth. 
He removed the boards of the carriage. 

41. Colonel Coleman, Civil Surgeon, 
Multan, gives evidence as to six parcels sent 
him by the Police having been forwarded 
to the Chemical Examiner, Lahore, and the 
return of these with the latter’s reports, No. 
917, dated 18th September 1908, No. 984, 
dated 24th September 1908, No. 1003, dated 
30th September 1908, and No. 1009, dated 


3rd‘ October 1908. He also says he forwarded __ 


to the Police the Chemical Fxaminer’s 
report dated the 19th September 1908. 

42. Narain Das, Head Clerk, Civil Sur 
geon's Office, gives evidence as to the phial 
referred to inthe Chemical BKxyaminer’s re- 
port No, 974. 

43. Ghulam Mohammed, Head Constable, 
gives evidence as to Exhibits P4 and P5 and 
P6 and P24 and P7 and P14, Y, L, T, M, 
and R, having been put up in parcels, sealed 
and sent to the Civil Surgeon. 


44, Mauj Din, Constable, gives evidence 
as to his seat having been used and he took 
certain parcels to the Civil Surgeon. 

45, Shahab-ud-Din, Constable, says he 
took one parcel tô the Civil Surgeon. 


46. Nur Mobammed, Constable, gives 
similar evidence. 
The Chemical Examiner’s reports show 


mammalian blood was detected on certain 
articles, and colouring matier of blood on 
some others, and semen on the piece of cloth 


with which the Assistant Civil Surgeon 


wiped oui the deceased’s vagina, as also on 
the combinations or drawers of the deceased 
wrongly described 7 shinh” in the Chemical 
Examiner’s report. s 
Lastly, there is the confession of Mullins. 
With regard to this I should add that this 
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does not appear to be a full confession ; there 
appears little doubt Mullins took a greater 
share m this matter than he adm'ts.” 

Mr. Turner, Government Advocate, with him 
Mv. Grey, for the Crown. 

Messrs. Ganpat Raiand Tek Chand, 
Shouldham. 

Mr. Lakshmi Narain, for Mullins. 


ORDER OF REFERENCE TO THE 
FULL BENCH. 


Rep, J.—( December 4th, 1908.)-—Reference 
to Full Bench. Questions referred :— 

1. Does the following answer to charge 
4 constitute plea of guilty :— 

“I did not commit rape, I only held the 
lady’s hands?” 

2. Is Exhibit P22 admissible 
either or both prisoners ? 


for 


against 


3. Is Exhibit P27 admissible against 
either or both prisoners ? 
4. Is Exhibit P29 admissible against 


either or both prisoners ? 
Ð. Is Exhibit P30 admissible 
either or both prisoners ? 


JUDGMENT OF THE FULL BENCH. 


Reto, J.—(December 5th, 1908.)—Our 
answer to the first question is that the 
words used constitute a plea of guilty, but, 
in our opinion, having regard to the fact 
that the prisoner was at the time enfeebled 
by illness and undefended, withdrawal of the 
plea should be allowed if the prisoner Mullins 
wishes to withdraw it. The document which 
is subject of the second question was admit- 
tedly written by Shuldham while in the 
custody of the Police ina Police cell, and 
not in presence of a Magistrate. 

We are not satisfied that any part of the 
statement led to the discovery of any faet 
within the terms of section 27 of the Evi- 
dence Act, and we are unable to accept the 
argument of Counsel for the Crown that any 
part of the statement is admissible as an 
admission, though not admissible as a con. 
fession. The whole statement is incriminating. 

Our answer to the second question is that 
no part of the document is admissible against 
either prisoner. 

Our answer to the third question is that 
Exhibit P27, Shuldham’s deposition on 
solemn affirmation recorded by a Magistrate 
on the 10th September 1908, is admissible 
against Shuldham and not adinissible agains} 


against 
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Mullins. When the statement was recorded 
Shuldham was notan accused person and 
the statement is not a confession within 
the terms of section 30 of the Evidence Act. 

The fourth and fifth questions can be 
disposed of together, Exhibits P 29 and 
P 30 being admittedly on the same 
footing, Empress v. Anuntram Singh (1), 
Empress v. Yakub Khan (2), cited by 
Coutisel for Shuldham, do not help him 
These authorities merely lay down the rule 
that astatement madetoa Magistrate who 
subsequently commits to the Court of Session 
must be recorded in the form prescribed by 
section 364 of the Code of Criminal Procedure. 
Exhibit P29 was admittedly recorded 
in the presertbed form and the Magistrate, 
examined as a witness, has supplied all that 
was wanting in the record of Exhibit P30. 

Our answer to the 4th and 5th questions is 
that Exhibits P29 and P30 are admissible 
against Mullins on all the charges framed 
against him, and are admissible against Shal- 
dham on the charges of rape and of abetment 
of rape, unless Mulling’ plea of guilty of abet- 
ment of rape is accepted and acted on. If 
Mullins is convicted of abetment of rape on 
his own plea, Exhibits P29 and P30 are 
not admissible against Shuldham. 


Reference disposed of. 


Coxciusion OF TRIAD, 

Reip, J.—( December 11ih, 1908.)—Counsel 
for Shuldham concluded. Pleader for Mullins, 
allowed with consent of Crown, to reply to 
Government Advocate who will in turn 
reply to him if necessary. 

Government Advocate addressed Court 
and Jury. Pleader for Mullins follows. Court 
summed up. Jury retired for 65 minutes and 
returned unanimous verdict of guilty against 
Shuldham on charges 1, 3, 5, and unanimous 
verdict of guilty against Mullins on third 
charge, verdict of guilty by 7 to 2 on first 
charge and by 6 to 3 on fifth charge. The 
Jury recommended the prisoner to mercy on 
the ground that he acted under the influence 
of Shuldham. Shuldham addressed Court 
in mitigation, sentenced to death on first 
conviction, sentences on other convictions 
deferred, Sentence on Mullins deferred. Court 
rose 6-25 Pr. M, 


C. L. R. 297; 3 Shome L, BR. 29 Cr, 
W. N (1883) 25. 
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Rero, J.— (December 12th, 1908).——Sat at 
l1-a.u.—The foreman of the Jury, in reply 
to the Court, stated the Jury bya majority 
of 7'to 2 found Mullins guilty on the 2nd 
charge. Lam unable to accept the verdict 
of the majority on the first and second 
charges, asthere is, in my opinion, a reason- 
able doubt of Mullins having either conspired 
with Shuldham to commit the murder or 
anticipated that murder would be committed, 
or committed the murder himself, or in any 
way abetted its commission, butin view of 
the recommendation to mercy and of the 
sentences which I felt it to be my duty to 
pass, onthe unanimous conviction under 
séction 876, and onthe conviction by the 
majority under section 394, which I accept, 
retrial on the first and second charges 1s, 
in my opinion, unnecessary, aud the prisoner 
Mullins is, within the terms of section 308 
of the Code of Criminal Procedure, acquitted 
onthe charges of murder and abetment of 
murder. 

On each of the convictions under section 
376 and section 394 of the Penal Code he 
is sentenced to be keptin penal servitude 
forthe term of his natural life. The sen- 
tence will run concurrently. 

The Jurors are exempted from service on 
adury for the period of three years from 
this date. 

Both accused convicted, 


LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 42 or 1915. ` 
February 24, 1915, 
Present: —-Mr. Justice Twomey. 

NGA SAN NYEIN—ACCUSED—ÅPPELLANT 
Versus 
EMPEROR—-PROSECUTOR. 

Penal Code (Act XLV of 1860), s. 235—Possession ofe 
instruments for counterfeiting coin—<dAccused’s know- 
ledge, if material—O?iminal Procedure Code (Ack V of 
1898), s. 103 (2) -- Search— Procedure, 

Fora conviction unger section 235 of the Indian 
Penal Code, it is not only necessary that the accused 
should be in possession of the instruments or materials 
for counterfeiting coin but it should also be 
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proved that’ the possession was within the accused’s 
knowledge. [p. 153, col. }.] 
In conducting searches the provisions of section 
103 (2) of the Criminal Procedure Code should be 
strictly complied with. [p. i154, col. 1.3 


Appeal from an order of the Special 
Power Magistrate of Prome, dated the 28th 
December 1914, passed in Criminal Regular 
Trial No. 186 of 1914. 


JUDGMENT.—tThe appellant San Nyein, 
village headman of Gyogon village, has been 
sentenced to transportation for seven years 
under section 235, Indian Penal Code, the 
charge against him being that 40 conn- 
terfeit coins, 31 of 1913, 5 of 1880 and 4 
of 1890, and a mould for making counterfeit 
rupees of 1918 were found at bis house. 


Police Inspector Maung Myaing stated 
that on receiving information that San 
Nyein was counterfeiting coin and had 
moulds in his possession he went to San 
Nyein’s bouse on the morning of 12th 
November with a erowd of people from 
Letpadaw, a village about a mile from 
Gyogon. Ou searching the house a bundle 
containing a 1913 rupee-mould was found 
in an open yedayauk or water shoot placed 
for the purpose of catching water between 
the eavesof the kitchen annexed and the 
side wall of the main building. Besides 
the mould was found a roll of counterfeit 
rupees and a bamboo opium pipe. Another 
roll of false rupees was found in the 
thatch of the roof above the yedayauk. 
The yedayauk is 13 feet from the ground, 


see plan. The articles, therefore, could 
not have been put there by a man 
standing on the ground. Bunt it is well 


within the reach of a man standing in 
the kitchen, for there isan open space between 
the conduit pipe and the kitchen roof all 
along the pipe. 


There is no doubt that the articles were 
found as described. The only question is 
whetker they were there with the appellant’s 
_knowledge. It is said that just before the 
search San Nyein’s wife went up on to the 
*house although the Inspector forbade her, 
‘and itis suggested that When she went up 
she may have taken the articles froin inside 
the house arde concealed them in the 
yedayauk. 'Lhis, however, is very Impro- 
bable for the Inspector had a crowd of 
people frem Letradaw with him, the house 
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was surrounded and if San Nyein’s wife 
had acted as the prosecution suggested, it 
could hardly have escaped notice. Frem 
the evidence it appears by uo means 
impossible that the articlescould have been 
planted surreptitiously from the kitehen at 
some time when the inmates of the louse 
were inthe main building. 

The accused was one of the prime movers 
in bringing a charge of bribery against the 
Inspector Maung Myaing about two months 
before the search, and it was alleged that 
the Letpadaw headman, Tun Saing, was 
instrumental in getting the douceur for the 
Inspector. A departmental inquiry was 
held andthe petition against the Inspector 
was dismissed. The Special Power Magis- - 
irate touches on this matter in his judgment, 
but he does not appear to have attached 
sufficient importance to it. There can be 
no doubt that it furnishes a motive for 
bringing a false charge against San Nyein. 
See the Prome District Office General Pro- 
ceedings No. 341 of 1914. 

The Special Power Magistrate was 
influenced a good deal by the evidence of 
the prosecution witness Maung Lun that 
the aceused on the oceasion of the search 
had shown him acounterfeit rupee, which 
he got from one Po MHlaing who was 
staying with him. This witness is not 
corroborated and his evidence is not in- 
trinsizally probable. Another witness Nga 
Maung spoke of three counterfeit 4-anna 
pieces ‘given to him by San Nyein to buy 
opium. The Special Power Magistrate 
remarked that Nga Manng is not the sort 
of witness that can be readily believed. 
Nea Maune’s statement is uncorroborated 
and even if it were true, there is nothing to 
show that the 4-anna bits which he says 
he received from Say Nyein were really 
counterfeit. I think that ,the evidence of 
Maung Lun and Maung Maung cannot be 
regarded as effective corroboration of the 
case against San Nyeiu. 


If San Nyein were really a practical coiner, 
one would expect to find not merely a 


-mould and some counterfeit coins but also 


the raw materials, lead, ete., and nothing of 
the kind was found. 

San Nyein’s lodger, Po Hlaing, was 
arresied under the prevention sections of 


the Cede of Criminal Procedure some months 
: 
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before the search of San Nyein’s house. 
It is alleged that Po Hlaing was a coiner. 
It seems very improbable that San Nyein 
would keep a mould and counterfeit coins 
at his house after Po Hlaing’s arrest. 
The attention of the Police having been 
directed to Po Hlaing, San Nyein would 
be more likely to ‘get rid of any articles 
that might serve to connect him with his 
lodger’s evil practices. Having regard to 
these considerations and to the recent 
enmity between the accused on the one hand 
and tke Letpadaw headman and the 


Inspector on the other, I think it is not at - 


all improbable that the mould, etc., were 
planted out of revenge and “that San Nyein 
knew nothing about them. 

The conviction and sentence are set aside 
and the appellant is acquitted. 

The Inspector should be called to account 
for disregarding the provisions of section 103 
(2), Code of Criminal Procedure, in not 
preparing alist of the articles found and 
taking the signatures of the witnesses of the 
search. 


Conviction set aside. 


PUNJAB CHIEF COURT, 
CRIMINAL APPEAL No, 398 or 1914. 
~ June 26, 1914. 

Present:—Mr. Justice Scott-Smith. 
SARDAR AHMAD—Convicr—APpPELLANT 
VEFSUS 

EMPEROR —Prosecotor—-—ResponDENT. | 

Evidence— Unnatural offence —Uncor roborated testi- 
mony of complainant, whether suficient-=Prosecution, 
when not bound to produce all avitnesses-—-Penal Code 
(Act XLV of 1860), s. 377. ; 

In the case of unnatnral offence under section 377, 
Indian Penal Code, conviction can safely be based on 
the uncorroborated testimony of the victim, if it is not 
a A is not bound to produce witnesses 
who ate not expected-to speak the truth. © 

Appeal from an order of the District Magis- 
trate, Gurdaspur, dated the 21st April 1914, 
convicting the appellant under section 377, 
Indian Penal Code, and sentencing him to five 


years’ rigorous imprisonment. 


Mirza Jalal-ud- Din, for the Appellant. 
ii e 
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Lala Madan Gopal, for Mr. Herbert (Assist- 
ant Legal Remembrancer), for the Respond- 
ent. 


JUDGMENT.—The appellant, Sardar 
Ahmad, a school-master in a boys’ school at 
Dinanagar in the Gurdaspur District, has 
been convicted on three charges of attempt- 
ing to commit an unnatural offence with 
Tara Chand, a boy of 13, one of the pupils 
in the school. The District Magistrate who 
tried the case has written a very careful 
and well-considered judgment, in which he 
has fully detailed all the facts of the case 
and the arguments urged by the rlefence, 
and it would be useless: repetition for me 
to go over the same ground again. The 
points raised by Mr. Jalal-ud-Din in arguing 
the appeal have all been discussed by the 
learned District Magistrate. The main point 
urged is that it is very easy to make a 
charge of this kind and that it is unsafe 
to convict on the uncorroborated evidence 
of the boy Tara Chand. From the nature 
of the case there would be no corroboration 
of the actual commission of the offences. 


Diwan Chand and Fazal Ilahi could, no 
doubt, have given very material evidence in 
support of Tara Chand had they chosen to 
do so, but they were not called as wit- 
nesses. According to Tara Chand they were 
abettors of Sardar Ahmad and they have 
been expelled from the school asa result 
of the inquiry consequent upon Tara Chand’s 
complaint. 


They certainly would not have supported 
his statement and the prosecution were not 
bound to produce witnesses who were not 
expected to speak the truth. 

Rupa, P. W. No. 2, bas given evidence 
about one visit of Tara Chand to appellant’s 
house, and the boy Panna Lal, P. W. No. 8, 
supports Tara Chandin his statement that 
appellant beat him for refusing to come 
to his house. It was this beating which 
led to the boy complaining to his father, 
and the latter complained to the head- 
master. 


* 
The defence* of appellant, that the 
accusations are .the outcome oof a plot 


between Panna Iealand the fathers of the 
boys (including Tara Chand) who complained 
of their maltreatment by appellant, has 
been fully dealt with by the learned 
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Magistrate, and I agree with him in rejecting ` 


16 absolutely. 

The boys Abdullah and Ahmad Ali, who 
have gone back upon the original statements 
made by them to the head-master, have 
apparently been won over by appellant on 
account of being his co-religionists. Their 
evidence has been shown to be untrustworthy 
and has been rightly disbelieved. After a 
careful consideration of all the facts, I 
cousider that the District Magistrate was 
justified in relying upon the statement of 
Tara Chand, even though it is practically 
uncorroborated. The sentence is, no doubt, 
heavy, but Lam unable to consider it as in 
any way excessive. 

The appeal is dismissed. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
CRIMINAL APPRAL No. 971 or 1914. 
February 17, 1915. 
Present:—My. Justice Parlett. 

NGA SHWE YI abas NGA PO AND ANOTHER 
—APPELLANTS 
VErsus 


EMPEROR—Responvent. 

Criminal Procedure Code (Act V of 1898), ss. 236, 
237, 403— Penal Code (Act XLV of 1860), s. 457— 
Rangoon Police Act (IV of 1899), s. 31—Second trial 
for a graver offence when conviction on the same facts 
for lesser offence subsisting, whether legal. 

Wheu a man has been convicted of committing an 
act constituting an offence, and further evidence 
subsequently comes to light which shows that his act 
coustituted a graver offence than that of which he 
was convicted, he cannot merely on that ground alone 
be put upon his trial for the graver offence. [p. 156, 
col. 3.] 

Therefore, a person who is convicted under section 
31 of the Rangoon Police Act for being in possession 
of an article supposed to be stolen cannot be again 
tried and convicted later on for the offence under 
section 457, Indian Penal Code, simply on the gronnd 
that the owner of the article is traced and some 
further evidence is available to constitute an offence 
under section 457 of the Indian Penal Code. 
col. 1. ] 

Appeal from an order of the Western Sub- 
Pivisional Magistrate of Rangoon, dated the 
25th November- 1914, passed in Criminal 


Regular Trial No. 408 of 1914. 


JUDGMENT. At 3-80 AM. on Cth 
November 1914 Mr. Yeoman’s house was 
broken into and a sewing machine was 
stolen. He reported the matter to the 
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- stolen property and failing to 


[p. 156, . 
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Myetada Police Station at 9-80 a.m., handing 
over the key of the machine. 

Meanwhile at 5-30 a.m. the appellant had 
been met by two Police Constables carry- 
ing a sewing machine. On being challenged 
he dropped the machine and tried to escape, 
but was arrested and taken with the machine 
to Latter Street Police Station. The officer 
in charge of the Station, without apparently 
any attempt to trace the owner of the 
machine, or even taking the elementary 
step of ascertaining whether the loss of any 
such article has been reported in another 
Police Station, forthwith sent the appellant 
up for trial under section 31 of the Rangoon 
Police Act, for being in possession of a thing 
which might reasonably be suspected to be 
account 
satisfactorily for his possession of the same, 
and he was summarily tried, convicted and 
sentenced under that section on 6th Novem- 
ber, and his appeal was dismissed on 29th 
November. 

The machine having been identified as that 
stolen ‘from Mr.-Yeoman’s house on 6th 
November, the accused was on 16th November 
sent up for trial under section 457, Indian 
Penal Code, in respect of it, and has been 
convicted anc sentenced thereunder. He 
appeals on the ground, among others, that his 
former conyiction under section 31 of the 
Rangoon Police Act operated as a bar to 
the second prosecution under section 457, 
Indian Penal Code. In my opiniou that plea 
is well taken. Section 403, Criminal Procedure 
Code, enacts that a person who has once been 
tried by a Court of eompetent jurisdiction for 
an offence and convicted of such offence 
shall not, while such conviction remains in 
force, be liable to be tried again on the same 
facts Yor any other offence for which a 
different charge might have been made under 
section 236 or for which he might have been 
convicted under section 237. The Magistrate 
considered the point,-but held that the facts 
in the two cases were different. In my 
opinion they were substantially the same, 
namely, accused’s possession of the machine. 
In the first case the Court was only asked to 
draw the inference from his conduct that the 
machine might reasonably be suspected to be 
stolen, in the second case it was asked to draw 
the inference that the accused had broken 
into Mr. Yeoman’s house and stolen it. It jg 
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true that in tbe latter casea little additional 
evidence was tendered—namely, evidence of 
the house-breaking i in the early hours of that 
-morning, and of the identity of the machine, 
but I know of no authority for holding that 
“when a man bas been convicted of committing 
‘an act constituting an offence, and further 
-evidence subsequently comes to light which 
shows that his act constituted a graver 
offence than that of which he was convicted, 
-he may merely on that ground alone be put 
upon his trial for the graver offence. Clauses 
-2, 3, 4 and 5 of section 403 of the Criminal 
Procedure Code lay down under what circum- 
stances alone a previous conviction is not 
a bar to a subsequent trial for the same matter, 
and the present case is, I consider, covered 
by none of those clauses. 1 do not think it 
can be held that clause 3 applied on the 
ground that the consequence of accused’s act, 

namely the causing of wrongful loss to the 
owner of the machine, was unknown to the 
Magistrate at the first trial. The identity 
of the owner was unknown, but the finding of 
the Magistrate implied that wrongful loss had 
‘been caused to him. 


EMPEROR. 


1 consider that appellant was not, under 
the circumstances, liable to be tried again 
under section 457, Indian Penal Cade, 
aud I reverse the conviction and sentence 
and acquit him of the charge under that 
section, 

Accused acquitted. 


MADRAS HIGH COURT. 
- OURIMINANL Revision Cases Nos. 665 AND 673 
or J 914, 

(RUMTNAL Revision Permios No. 563 or 1914 
AND Taken uv No. 36 or 1914, 
February €, 1915. 

Dı esent:—Mr. Justice Spencer and Mr. Justice 
Seshagiri Aiyar. 

- Ix Cr. R. Cass 665 or 1914 
MAHOMED KASIM— Accusrep No. 4 E 
PETITIONER 

i In Or. R. Case No. 673 or 1914 
‘DAVID CHETTY AND OTRERS—ACOUSED 
No. 2 ro 9—PETITIONERS 

VEFSUS . 
HMPEROR—Oppostre PARTY, 
Opium Act (I of 1878), s. 3—Investiture of powers— 
6 
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Criminal Procedure Code (Act V of 1898), s. 39— 
Magistrate—‘Specially empowered’——‘Generally empo- 
wered’—Notification by Gevernment empowering all 
second class Magistrates to try cases under Opeunr 
Act, if amounts to ‘specially empowered’—Jurisdiction. 

Tho word ‘specially’ in ‘specially empowered’ 
occurring in section 3 of the Opium Act, 1878, is 
used in speaking of individuals and in contrast with 
the word ‘generally’. [p. 157, col. 1.] 

When by a notification of the Government a class 
of officials is invested with powers to.try certain 
offences, such officials are only ‘generally empowered’ 
and not ‘specially empowered’. |p. 157, cols 1, 2.} 

The language of section 39 of the Criminal Pro- 
cedure Code explained iP 157, cols.1, 2.) 

Per Seshagiri diyar, J.—A notification empowering 
all second class Magistrates to try such offences 
under the Opium Act is ultra vires of the powers 


given by the Act, as its effect is to cularge the 
definition of Mugistrate as given therein. [p. 157, 


col, 2.) 

Petition, under sections 485 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Sub-Divisional Frst Class Magistrate of 
Negapatam, in Criminal Appeal No. 83 of 
lol4, preferred against that of the 
Stationary Second Class Magistrate of Nega- 
patam, in Calendar Case No. 405 of 1914, 
and ease taken up in revision by the High 
Court as regards the 2nd to 9th accused in 
the said Calendar Case No. 405 of 1914. 


FACTS.—The petitioner (lst accused) and 
others (accused Nos. 2 to 9), were convicted of 
an offence under the Opium Act and sentenced 
to various terms of imprisonment by 
the 2nd Class Magistrate of Negapatam, 
purporting to act under the authority of a 
notification, daied 12th October 1880, issued 
by the Government of Madras empowering 
all Second class Magistrates to take cognisance 
of offences under the Opium Act, 1878. The 
convictions were confirmed by the Sub-Divi- 
sional First Class Magistrate of Negapatam. 
The Ist accused then preferred this criminal 
revision petition to the High Court, which 
took up the case of accused Nos. 2 to 9 
suo motu. 


The How ble Mr. Z. Richmond, for the Ist 
Accused :—-The second Class Magistrate had 
no jurisdiction to try the case. He was not 
specially empowered within the meaning of 
section 3 of the Opium Act. The notification 
in question amounts to a general investiture. 
(cf. also section 399 Criminwl Procedure Code.) 
Special investitnre must be by reference 
to the individual.’ The notification is ultra 
vires inasmuch as the effect of it is to enlarge 
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the term “ Magistrate” as defined in the Act. 
The conviction is, therefore, illegal and 
ought to be set aside. 

The Public Prosecutor, in support of convic- 
tions:—The power to try offences under 
special and local laws is itself a special 
power and-persons invested with such powers 
must be deemed as “specially empowered.” 
The word “specially” in the Opium Act and 
the Code of Criminal Procedure has reference 
only to the extra special powers given by 
the Government. 


ORDER. 


Sprencer,: J.—The question has been raised 
whether the Second Class Magistrate who 
tried this case acted without jurisdiction in 
trying a case under the Opium Act. 

In section 3 of the Act a Magistrate has 
been defined as a Presidency Magistrate, 
a Magistrate of the First Class or (when 
specially empowered by the Local Government 
to try cases under this Act) a Second 
Class Magistrate. Now itis conceded that 
this particular Second Class Magistrate has 
not been empowered by name or by office 
by any notification issued by the Local 
Government under the Opium Act. The 
only notification is that published in the 
Fort St. George Gazette, Part I, dated 
12th October 1880, whereby the Governor- 
in-Council sapowered all Magistrates of the 
Second Class to try cases under the Opium 
Act of 1878. 


The question, therefore, is whether this 
investment of powers was an act of 
“specially empowering” Magistrates of the 
Second Class; for if it was not so, it 
appears that the Local Government were 


not acting within their powers. 


Section 39 of the Criminal Procedure 
Code throws light on what is meant by 
specially empowering persons. 


It declares that the Local Government 
may empower classes of officials generally 
by, their official titles or persons specially 
by name or in virtue of their office. When, 
therefore, a class, of offiqlals is invested 
with powers to try certain offences, it would 
appear that they are “generally” empowered. 
The word “generally” is in contrast to the 
word “specially,” which is used in speaking of 
individuals, e 
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It is urged by the Publie Prosecutor 
that the power to try offences under 
special or local enactments is itself a special 
power and that persons so invested with 
powers may be clescribed as specially 
empowered ; but this is not the sense in 
which I understand the Imperial Government 
to have used the word in framing the 
section. It fellows that the trial was 
without jurisdiction. We set it aside and 
order the lstaccused, to be're-tried by such First 
Class Magistrateas the District Magistrate 
may direct. We see no reason to direct 
a re-trial of the other accused, as they have 
already undergone their sentences and have 
been sufficiently punished,. assuming that. 
they are guilty. ° 


SESHAGTRI Alvar, J.—-I agree. 


I think Mr. Richmond is right in his 
contention that the notification of the 
Government of Madras, dated the 12th 
October 1880, cannot confer upon all Second 
Class Magistrates in ihe Presidency the 
power to try opium cases. The definition 
section in the Opium Act gives a discretion 
to the Local Government to “ specially 
empower Second Class Magistrates” with 
jurisdiction. The general authorisation quoted 
to us is ulira vires of the powers given by 
the Act. Under the notification in question 
the Government have exercised powers by 
which they have enlarged the definition of 
“Magistrate” so far as their Presidency is 
concerned. I do not think this is permissible. 
The analogy of section 39 of the Criminal 
Procedure Code is against the contention 
of the Public Prosecutor, which I shall 
presently notice. ‘That section speaks of a 
“Special authorisation” and of a “general 
authorisation.” IT cannot accept the argument 
of the learned Public Proseeutor that the word 
“specially” in the Opinm Act and in the 
Code of Criminal Procedure has reference 
to the extra or special powers conferred 
by the Government. Whether the authority 
is given by name to an individual or to a 
class, in either case the added power will 
be “special power”, The word “special” in 
section 39 is inserted to contrast it with 
the word “general” following later on. 1 do 
not think the word special is used in the sense 
suggested by Mr. Grant. eMoreover, the 
notification of 1880 cannot baye the effect 
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of enlarging the powers of all Second Class 
Magistrates appointed since the date of its 
publication. 

I agree that the Second Class Magistrate 
had no power to try this case. I also agree 
that there should be a re-trial. It is not 
necessary to order the re-trial of the other 
accused, 


Conviction set aside; 
Re-trial of one accused ordered. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAT, APPEAL No, 565 or 1914, 
February 2, 1915. 
Present:—Mr. Stuart, A, J. C. 
JAGAN NATH—ACCUSED-—ÅPPELLANT 
Uersns 

EMPEROR—Prosecutor——REspox Dent. 

Joint trial—Property stolen at one and same theft 
and separately received by several accused—-Irregularity, 
incurable—Criminal Procedure Code (Act V of 1898), 
r. 587—Conviction, setting aside of. 

A joint trial of persons separately receiving pro- 
perty stolen at one and the same theft, is bad, and 
this defect is not an irregularity which can be cured. 
under section 587, Criminal Procedure Code, and a 
conviction marred by this defect cannot stand. 
[p. 159, col. 1.] 

Emperor v. Jethalal Harlochand, 29 B. 449; 7 Bom. 
L. B. 527; 2 Cr. L, J. 480 and Abdul Majid v. Emperor, 
33 C. 1256; 3 C. L. J. 412; 3 Cr. L. J. 891; 10 C. W. N. 
912, referred to. ; 


Appeal against the order of the Assistant 
Sessions Judge, Lucknow, dated the 19th 
November 1914. 

Mr. R. F. Bahadurji, for the Appellant. 

The Government Pleader, for the Respond- 
ent. 

JUDGMENT.—-In this case four 
persons, Sheo Prasad, Jagan Nath, Chhedi 
Ahir, and Musammat Radha, were tried 
together by the learned Assistant Sessions 


Judge of Lucknow anda Jury on separate ® 


charges under section 411, Indian Penal 
Code. The charges were based on the follow- 
ing allegations. 6 
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On the 16th of August 19l4a burglary 
had been committed on the premises of a 
certain Munshi Parbhu Dayal. Property 
which was alleged to have been stolen dur- 
ing the commission of that’ burglary was 
found in the house of Sheo Prasad. Other 
property alleged to have been stolen during 
tha commission of the burglary was found 
in the house of Jagan Nath. It was further 
asserted that certain property stolen during 
the commission of the burglary had been 
tracted to the possession of Radha and that 
certain other property which was alleged to 
have been stolen during the commission of 


the burglary was found in the possession of 
Chhedi. 


It was not part of the case forthe prosecu- 
tion that any of these four persons had actu- 
ally taken partin the commission of the 
burglary, and the case for the prosecution 
appears to have been compatible with a 
theory that the burglars had disposed 
of one portion of the stolen property 
to Sheo Prasad, another to Chhedi, a third 
to Jagan Nath, and a fourth to Radha, such 
disposals being separate and unconnected 
with each other. The case for the prosecution 
could be accepted in entirety and at the same 
time it could be found that each of these four 
persons were ignorant of the disposal of the 
stolen property made to the others. In these 
circumstances | donoconsider thatthe prosecu - 
tion alleged that these four persons had commit- 
ted different offences in the same transaction. 
The result of the trial was that Jagan Nath 
and Sheo Prasad were convicted, and that 
Chhedi and Radha were acquitted. On behalf 
of Jagan Nath, Counsel has appeared to appeal 
against the conviction onthe ground that 
there had been no legal trial owing to these 
four persons having been tried jointly. Sheo 
Prasad has also appealed through the jail, 
raising no legal points and putting forward 
nothing of weight and since filing his appeal 
(Lam informed by the jail authorities ) he 
has escaped from prison where he was serving 
not only the sentence under this conviction 
but sentences under other convictions. Tlte 
defect in the trial of Jagan Nath is, however, 
also apparent in Whe trialef Sheo Prasad, 
and this defect is not an irregularity which 
can be enred under section 537 of Act V of 
1898. The point raised is not a new one. It 
has already been considered in Emperor v, 

# 
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Jethalal Harlochand (1) and Abdul Majid v. 
Emperor (2) and in other cases and there is 
a consensus of opinion that a conviction 
marred by this defect cannot stand. I have, 
therefore, no option but to set aside the 
convictions and sentences, both in the case 
of Jagan Nath and in the case of Sheo Pra- 
sad. I order accordingly. I should not have 
considered anything raised by Sheo Prasad 
in his petition of ‘appeal had it referred to 
the merits of the case, as his alleged action 
in escaping from jail would deprive him of 
any right to be heard, but this is not a 
case of an appeal against a conviction but 
of an illegal conviction. There is, of course, 
nothing in the proceedings so far which will 
prevent the Crown taking such other action 
against Jagan Nath and Sheo Prasad as 16 
may see fit to take. Jagan Nath will ‘be 
set at liberty, unless he is detained on some 


other charge. 
(1) 29 B. 449; 7 Bom. L. R. 527; 2 Or. L. J. 480. 
(2) 88 C. 1256; 30. L, J. 412; 8 Or. L.J. 391; 10 
CO. W. N. 912. 


Appeal allowed. 
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MADRAS HIGH COURT. 
ORIMINAL Revision Case No. 732 or 1914. 
Criminan Revision Perrrion No. 615 

or 1914. 
February 1, 1915. 
Present: —Myr, Justice Spencer. 
In re APPANDA NATHA NAINAR AND 


OTHERS—.A CCUSED——PSTITIONERS. 

Penal Code (Act XLV of 1860), ss. 341, 447—Con- 
wiction for two charges—dAcquittal on one—Sentence 
unaltered, effect of-—Enhancement of sentence—Criminal 
Mespass, offence of, when convplete—Charge under s. 447, 
essentials for. . 


When a Subordinate Magistrate convicts an accused 
of two charges and thg Magistrage on appeal reverses 
the conviction on one and confirms that on the 
other, without at the same time reducing the sentence, 
it is in effect an enhancement of the sentence and 
the conviction should, on that ground, be set aside, 


Ramzan Kunjrav. Rapkhelawan Chowbe, 24 O. 
16, referred to. j 
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A charge of criminal trespass will not stand unless 
the Court finds that that trespass was committed 
with intent to commit a criminal offence, etc. Mere 
entry upon the land by an accused with a view to 
remove crops planted by him does not amount to 
an offence under section 447, 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional First Class 
Magistrate of Cheyyar Division, in Criminal 
Application No. 37 of 1914, preferred against 
that of the Second Class Magistrate of 
Cheyyar, in Calendar Case No. 152 of 1914. 

Mr. <A. Ramachandra Atyar, for the 
Petitioners. _ : 

The Public Prosecutor, for the Government. 

ORDER.-—The Appellate Court acquitted 
the accused of the offence of wrongful 
restraint and confirmed the conviction for 
Criminal trespass. 

In doing so the Court left the substantive 
sentence of fine unaltered. ‘This amounted to 
an enhancement of the sentence, Vide Ramzan 
Kunira v. Ramkhelawan Chowbe (1). Moreover 
the conviction for wrongful restraint having 
gone it should have been found whether 
the accused entered upon land in the posses- 
sion of another with the intention of com- 
mitting some other offence or with the 
intention of intimidating, insulting or 
annoying any person in possession. 

The facts that the crop which complainant 
attempted to cut had admittedly been grown 
by the 2nd accused and that lst accused, who 
claimed that he held under an independent 
title and that-he had leased the land to 2nd 
accased for cultivation, was not a party to 
the decree obtained by the complainant 
against the 2nd accused, rendered it all the 
more necessary for the prosecution to establish 
that the accused entered on land with a 
criminal intention. 

The Appellate Court’s finding is only 
that the appellants committed criminal 
trespass by going to the land in question 
intending to prevent the respondent from 
harvesting the crops by force. This is not 
enough. Force is not necessarily criminal force 

I must set aside the conviction and direct 
the fines to be refunded. 

e Conviction set aside, 


(1) 24 C. 316. 


~ 
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MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 610 or 1914. 
CriNINAaL Reviston Perrriox No. 516 or 
, 1914, 
- January +, 1915. 
Present:—Mr. Justice Spencer and 
Mr, Justice. Seshagiri Aiyar. - 
SAWMINATHA MUDALTAR—Accustp— 


h 


_ PETITIONER 
versus 
GOPALAKRISHNA NAIDU—Compnainant 
— RESPONDENT. a 


Criminal Procedure Code (Act Vof 1898), s. 144 (9)— 
Time expired order, setting aside af. ees 

An order, which on the date on which it is sought 
to be revised by the High Court ceased to be in force 
by efflux of time under section 144 (5) of the Code 
of Criminal Procedure, should not be interfered 
with in revision under section 435 of the Code of 
Criminal Procedure. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the order of the 
Court of the District Magistrate of Tanjore, 
in Miscellaneous Petition No. 7 of -1914, 
(CivilMiscellaneous Petition No. 616 of 1914, 
on the file of the Court of the Sub- Divisional 


Magistrate of Negapatam. ) 


Mr. T. V. Copalasamy Maurdliar, for the 
Petitioner. 

Mr. T, V, Muthukitshna Atyar, for the Re- 
spondent. 

The Acting Public Prosecutor, for the 
Government. 


ORDER.—The Magistrate’s order, dated 
31st July 1914, which is appealed against 
could not, under the provisions of section 144 
(5), Criminal Procedure Code, remain in force 
more than two months. As there is at this 
date no valid order in existence, we do not 
think it necessary to adjudicate on the ques- 
tions upon which the parties were at issue. 

The petition is dismissed. 


Petition dismissed, 
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In ve CHINNASWAMY. 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 522 or 1914. 
Case Rererren No. 53 or 1914, 
September 24, 1914. ~ 
Present:—My. Justice Hahuay. 


In re CHINNASWAMY—Accusep No. 38. 

Criminal Procedure Code (Act V of 1898}, ss. 118, 
120, 128 ~Security, failure togive—Imprisonment, whe. 
ther can run concurrently with sentence accused already 
undergoing, 

Section 120 (1) read with section 128 (1) of the 
Code of Criminal Procedure, makes it illegal for a 
Magistrate to pass a sentence of imprisonment to run 
concurrently with some other sentence the aceused 
is already undergoing. 


Case referred, for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of Chingleput, in his letter dated the 19th 
June 1914. ee 

The Public Prosecutor, for the Govern- 
ment, 

ORDER.—The order of the Joint Magis- 
trate in Miscellaneous Case No. 8 of 1914, 
that the period of one year’s rigorous 
imprisonment imposed on the accused under 
section 115 of the Criminal Procedure Code 
is to ran concurrently with the sentence 
which the accused was at that time actually 
undergoing in another case, is illegal with: 
reference to the terms of section 120 (1) 
of the Criminal Procedure Code read with 
section 123 (1). Under section 120 (1) the 
period for which security is required can 
only commence on expiry of the sentence 
which the accused is already undergoing, and 
under section 123 (1) the accused may be 
detained in prison after the-expiry of the 
sentence he is now undergoing if he has 
not by that time furnished security as ordered. 
The order of the Joint Magistrate will be 
modified accordingly, so as to make the 
period for which security is required and 
the period of imprisonment awarded in the 
event of security not being furnished to 
commence from the expiration of the previous 
sentence, : 


Order modified, ° 


aw 
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OUDH JUDICIAL COMMISSIONER’S Parbatpur. On 30th August 1878, Baldeo 


COURT. 

First Cryin Apprans Nos. 139 ann 140 or 1912, 
December 7, 1914. 
Present:—-My. Stuart, A. J. C., and 
Mr. Kadhaiya Lal, A. J. O. 
Musammat SUNDAR DEI AND orners— 

_ PLAINTIFFS—APPELLANTS 

” VETSUS 


Thakur BALDEO BAKHSH SINGH 


AND OTHERS-—~ DEFENDANTS—RA&SPONDENTS. 

Mortgage, anomnalous-—-Post diem inferest—Construe- 
tion of document, ~~ 

Wheré a mortgage-deed provided that the mortgage 
was made for three years bearing interest at 2 per 
cent. per mensem payable every six months and in 
default mortgagees were entitled to charge compound 
interest and to make realization by a suit or in any 
other way that they might wish, rhat the mortgagor 
would redeem at the expiration or before the close of 
the fixed period by paving off the total amount duc 
thereon andin the event of the mortgage not being 
redeemed within the fixed period the mortgagor 
undertook to place the mortgagees in possession for a 
period of four years, and during possession the profits 
were to be taken in lieu of interest, the mortgagor 
reserving the right to redeem at any period during 
these four years by paying up the amount due and 
that if the mortgage was not redeemed on or before 
expiration of the said four years, complete proprietary 
title should pass to the mortgagees: 

Held, that the document was an anomalous mort- 
gage, being a combination of a simple mortgage, a 
usufructuary mortgage and a mortgage by conditional 
sale. [p. 166, col, 2.] 

Held, further, that the terms of the deed 
evidenced an intention that interest would not 
run after expiration of the four vears and, therefore, 
interest could not be allowcd after that date. [p. 168, 
col. 2. | 

Mathura Dar v. Raja Navindar Bahadur, 19 A. 39; 
23 T. A. 188; 1 O. W, N. 52: 6 M. L. J. 214: 7 Sar. P.C., 
J. 88 and Bindesri Naik v. Ganga Saran Sahu, 20 
A. 171, 25 T. A.9; 2 C. W. N. 129; 7 Sar. P. C. J. 273, 
distinguished. 


Appeal against the decree of the Subor- 
dinate Judge, Tahsil Biswan, dated the lst 
July 1912. ` 

Mr, A. P. Sen and Babu Tinkauri Mohan 
Ghosh, for the Appellants. 

Mr. J. Jackson, Babu Ran Bahadur, Messrs. 
N. N. Goshal, Sami Ullah Beg and Syed 
Muzoffar Husain, for the Respondents. 

JUDGMENT.—Thakur Baldeo Bakhsh 
Singh, talukdar of Bihar in’ the Sitapur 
District, executed on 2lst August 1876 a 
registered deed of m@rtgage fr a considera- 
tion of Rs. 8,9€1 in favour of Bansidhar, 
Badri Nath and Manohar Lal. The mort- 
gage affected his proprietary rights in the 
three yillages of - Bhitia, Jalipur and 


Bakhsh Singh transferred by a registered 
dead of sale to Sadanand for a consideration 
of Rs. 15,000 the -whole of his proprietary 
rights in Parbatpur with the exception of 
301 bighas 16 biswas. On 26th February 
1879, Baldeo Bakhsh Singh transferred by 
a registered deed of sale the whole of his 
properietary rightsin Bhitia to Abbas Ali 
Khan for Rs. 6,369. On 5th March 1879, 
Baldeo Bakhsh Singh transferred the whole 
of his proprietary rights in Jahpur by a 
registered deed of sale to Abbas Ali Khan 
for a consideration of Rs. 2,150. On 23rd 
September 1884, the sons and one grandson 
_of Sadanand transferred by a registered deed 
of sale all the rights which he had obtained 
under the deed of 30th Angust 1878 to the 
Rani of Katesar for a consideration of 
Rs. 14,000. Thus the Rani of Katesar became 
entitled to the proprietary rights in Parbatpur 
with the exception of 801 bighas 16 bisiwas, 
and Abbas Ali Khan became entitled to the 
proprietary rights in Bhitia and Jalipur. On 
4th August 1910, Manohar Lal and fifteen 
other persons filed a suit in the Court of the 
Subordinate Judge of Biswan on the foot of 
the deed of 21st August 1876, in which it was 
asserted that the amount due on the said 
mortgage was onthe date of the institution 
Rs. 51,03,980-7-3. The plaintiffs withdrew 
their claim with regard to Rs. 20,03,980-7-3 
and claimed Rs. 31,00,000. They asked 
that, if the amount of Rs, 31,00,000 were not 
paid, the three villages affected by the mort- 
gage shonld be foreclosed. The questien 
was raised whether the plaintilfs as originally 
arrayed included all the representatives of the 
original mortgagees. The persons originally 
made defendants were Thakur Baldeo Bakhsh 
Singh, the mortgagor, the Depnty Commis- 
sioner of Sitapur as Manager of the Court 
of Wards for the estate of Rani Pirthipal 
Knar of Katesar (the Court of Wards 
having assumed management of that estate} 
and Abbas Ali Khan. But in an amended 
plaint Ram Chand, Ram Partab, Jagdish, 
Balbhaddar and Satrohan, the sons of Panni 
Lal, the son of Sundar Lal, brother of 
Badrinath, original mortgagee, were joined 
as defendants Nos. 4'to 6, and Manni lal, son 
oP Sundar Lal, brother of Badrinath, was 
joined as defendant No. 9, The plaintiffs 
asserted that defendants Nos. 4 to 9, although 
related to one of the mortgagees, had ceased 
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to have any interest in the mortgagees’ rights, 
but their names were inserted on the allega- 
tion that this course was necessary to prevent 
misunderstanding. Further Sewak Ram, 
Parbhu Dayal and Audesh Nandan were 
joined as defendants Nos. 10 to 12 in the 
amended plaint. Audesh Nandan is said to 
be -the proprietor of a portion cf the 301 
bighas 16 biswas excluded in the snale-deed 
of 30th August 1878, and Sewak Ram and 
Parbhu Dayal are stated to be the proprietors 
of the remainder of that area. Defendants 
Nos. 10 and 11 raised in their written state- 
mentthe point that Bhola, son of Dubar 
Lal, brother of Bansidhar, mortgagee, and 
Thakur Prasad, Kundan lal and Kunj 
Behari, son of Chandi Lal, son of Ram 
Charan, brother of Bansidhar, should also 
have been made parties to the suit. The 
family history of the mortgagees, in so far 
as its description is necessary for the com- 
prehension of this portion of the pleadings, 
may be stated here. 


Of the three original mortgagees Manohar 
Lal was a party to the case. There remain 
Badri Nath and Bansidhar. Badrinath was 
one of five brothers, Raghubar Dayal, 
Sundar Lal, Chhote Lal, Ajudhia Prasad 
.aud himself. Of these brothers Sundar Lal 
is dead. Badri Nath died without issue. 
Ajudhia Prasad is plaintiff No. 8, Chhote 
Lal is plaintiff No. 9 and Raghubar Dayal 
is plaintiff No, 10. Ram Sarup, Mandhata, 
Ram Kishan, Paras Ram and Ramjee, the 
sons of Raghubar Dayal, are plaintiffs 
Nos. 11 to 15. The plaintiffs asserted that 
the Sundar Lal branch had lost all interest 
in the mortgagees’ rights. But nevertheless 
they subsequently joined the surviving mem- 
bers of the Sundar Lal branch as defendants, 
that is to say, Ram Chand, Ram Partab, 
Jagdish, Balbbaddar and Satrohan, the sons 
of Panni Lal and the grandsons of Sundar 
Lal, defendants Nos. 4 to 8, and Manni Lal, 
the son of Sundar Lal, defendant No. 9. 
Bansidhar was one of four brothers, Ram 
Charan, Dubar Lal, Mulchand and himself. 
He died without issue and is represented 
directly by his widow, Musammat Sundar Dei, 
plaintiff No. 2. The Mulchand branch is 
represented by the surviving members, Mata 
Din, the son of Mulchand, and Kalka Prasad? 
Prem Nath, Gajadhar Prasad, Mohan Lal 
and Gobind Prasad, the sons of Jugal 
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Kishore and grandsons of Mulchand, plaint- 
iffs Nos. 3 to 7. The allegation of the 
plaintiffs was that the Ram Charan branch 
and the Dubar Lal branch bad lost all 
share in the mortgagees’ rights. The- de- 
fendants Nos. 10 and 11 raised the point 
tbat the Ram Charan and Dubar Lal 
branches had not lost their interests im the . 
mortgage and should have been joined as 
parties. They were not joined as parties, 
though we find that on 8th May 1912 an 
application was made by the plaintiffs to 
join them as defendants, subject to the 
reservation that they still maintained that _ 
they had no interest in the property in 
dispute. That application was refused. The 
above remarks sufficiently explain the position 
as to successorship to the rights of the 
mortgagees, 

Tt is to be noted that defendants Nos. 10 
to 12 were subsequently struck off the list 
of parties, and that the plaintiffs withdrew 
all claims against such property covered by 
the mortgage as had come into their posses- 
sion. The question of non-joinder was raised 
generally in the pleadings of defendant 
No. 2 ina manner which requires the Court 
to decide the point. The remaining plead- 
ings of the principal defendants are based 
on the following facts — 


Thakur Baldeo Bakhsh Singh, the original 
mortgagor, admitted the deed and asserted 
that everything with regard to it had already 
been paid off. He further asserted that 
the suit was bad as the deed did not give 
the mortgagees a right to foreclose, owing to 
the fact that they had not enforced the 
previous right to obtain possession. He 
asserted that the plaintiffs had- no claim to 
post diem interest. Defendant No. 2 put the 
plaintifis te the proof of mortgage and 
denied their right under the terms of the 
deed to obtain payment or to foreclose in 
view of the fact that they had not obtained 
possession according to the conditions alleged 
to be stated in the deed. It was further 
asserted that if the deed be genuine every-- 
thing due under it had already been paid 
off. Defendant No. 3 mainly asserted that 
he had with the consent of the mortgagees 
paid off all tha? was dhe with respect to 
the villages of Bhitia and Jalipur and that 
the mortgagees had agreed to exempt those 
villages from the operation of the mortgage, 
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The learned Subordinate Judge framed 
the following issues :— 

Preliminary issue.— Whether the suit is 
barred by limitation ? 

1. Whether the mortgage-deed, Exhtbit 1, 
is genuine and for consideration ? 

2. Whether the plaintiff is entitled to 
compound interest ? 


3. (a) Whether the suit is bad for non- 
joinder of the persons named in paragraph 20 
of the written statement of the Court of 
Wards and paragraph 12 of the written state- 
ment of defendants Nos. 10 and 11 as parties 


to the suit within the period of limitation? 


(b) If so, what is the legal effect ? 


4. Is the plaintiff entitled to interest from 
the date from which he was entitled to take 
possession of the mortgaged property under 
the terms of the mortgage-deed, Exhibit 1 ? 

5. Whether the suit is barred by adverse 
possession for more than 12 years of the 
property in suit ? 

6. Whether the mortgage in suit has been 
paid off ? 


7. How does the plaintiff’s not having given 
notice of his claim to the Court of Wards 
at the time the Katesar estate was taken 
under the Court of Wards affect the suit ? 

8. Will the receipt of Rs. 3,243 by the 
mortgagees from Abbas Ali amount to release 
of Mauza Bhitia Jalipur from lability under 
the mortgage in suit ? 


It was found on the preliminary issue 
that the suit was not barred by limitation, 
and on the first issue that the mortgage- 
deed was genuine and for consideration. It 
was found on the second and fourth issues 
that the mortgagees were entitled to com- 
pound interest for the whole period, on the 
third issue that Manni Lal, defendant No. 9, 
‘and Ram Chand, Ram Partab, Jagdish, 
“Balbhaddar and Satrohan, in other: words 
the Sundar Lal branch, had no interest in 
the property in suit, but that the Dubar 
Lal and Ram Charan branches of the 
eBansidhar family had an interest. These 
branches were not parties to the suit. It 
was decided that the suit was not, however, 
bad for non-joinder. On the fifth issue it 
was decided th&t the shit was not barred 
by adverse possession, and on the sixth issue 
that the mortgage in suit had not been paid 
off in so far as the Rani of Katesar was 
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concerned. On the seventh issne it was 
decided that the absence of notice to the 
Court of Wards could not affect the suit. 
On th: eighth issue it was decided that 
the receipt of Rs. 3,243 hy the mortgarees 
from Abbas Ali Khan effected the release of 
Bhitia and Jalipur from liability under the 
provisions of the deed of mortgage. Upon 
these findings it was decided that in default 
of payment of Rs. 31,01,845-10-10 on the 
first January 1918, five-sixths of the village 
of Parbatpur excluding 301 bigkas 16 biswas 
should be decreed to the plaintiffs as ab- 
solutely foreclosed. The learned Subordinate 
Judge arrived at this share on the finding 
that the omission to join the Dubar Lal and 
Ram Charan brauches of Bansidhar’s family 
deprived the plaintiffs of the right to 
foreclose more than five-sixths of the pro- 
perty. 


Two appeals have been filed against this 
decision. Appeal No. 139 has been filed by 
the plaintiffs and Appeal No. 140 has been 
filed by the Deputy Commissioner of Sitapur 
ou behalf of the Katesar estate. These 
appeals have been heard and will be decided 
together. 


The grounds taken on behalf of the Katesar 
estate are that the suit should be dismissed 
for non-joinder, that the evidence on the 
record justifies the conclusion that the whole 
amount due on the deed of mortgage has 
been paid off, that the Katesar estate had 
a good title by adverse possession, that the 
suit was barred by limitation and that in 
no circumstances could post diem interest be 
allowed. 


The grounds of appeal taken by the 
plaintiffs are that the payment of Rs. 3,243 
had not released Bhitia and Jalipur from 
the consequences of the mortgage, and that 
the payment could not in law release a 
portion of the mortgaged property in absence 
of the execution of an effective subsequent 
deed exempting those properties from the 
operation of the original deed of mortgage, 
that the branches of Dubar Lal and Ram 
Charan were proved on the evidence to have 
lost all right and title to benefits under the 
mortgage, and that the whole of the village 
of Parbatpur excluding the area of 301 
bighas 16 biswas should have been declared 


liable to foreclosure, 2 
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We first decide the appeal of the Katesar 
estate. The learned Counsel, who represented 
ihe estate, did not argue at length on the 
second and ninth grounds to the effect that 
the whole of the money due on mortgage 
had been paid off, and it is not necessary 
for us to enlarge on the suggestion that the 
whole of the money has been paid off. 
Tt is sufficient to say that the payment 
of anything, with the exception of 
Rs. 3,243 which were paid on behalf of 
Abbas Ali Khan, is not established upon the 
evidence on the record. The learned Snbor- 
dinate Judge has discussed the evidence as 
to payment in that portion of his judgment 
which commences, “It was only defendant 
No. 3 who raised a specific plea of pay- 
ment,” down to the words, “I entirely dis- 
believe it.” He has advanced cogent reasons 
for disbelieving the evidence produced on this 
point. We agree with his conclusions and 
accept the arguments which he has adduced 
in support of those conclusions as sufficient. 
It is not possible to arrive at a reasonable 
conclusion of payment upon the presumption 
that the money must have been paid because 
the plaintiffs neglected to enforce their 
remedy for 34 years. Itis necessary, in order 
to establish this question of payment, to 
have something more solid than a presump- 
tion and the omission on the part of the 
contesting defendants to adduce anything 
more than the unsatisfactory evidence upon 
the point which is on the record, tells strongly 
against them in this connection. We, there- 
fore, decide this point against the appellant. 

Betore considering the arguments raised 

by the learned Counsel for the Katesar estate 
upon the remaining points, if is necessary 
first to consider carefully the terms and 
nature of the deed of mortgage. It is now 
admitted between the parties that this deed 
of mortgage was executed for good considera- 
tion and duly registered. The following is 
a translation of the deed which is accepted 
as accurate by all Counsel appearing in the 
appeals: 
_ “IT, Thakur Baldeo Bakhsh Singh, son of 
Thakur Umrao Singh, caste Thakur Gaur, am 
resident and talukdar of Rihar, Pargana 
Tambaur, Tahsil Biswan, District Sitapur. 

“Whereas Mauza Bhitia Jalipur, Hadbast 
No. 89, and Mauza Parbatpur, Hadbast No. 
140, in Pargana Tambanr, Tahsil Biswan, 
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are ancestral landed property and 1 have 
been keeping them from before in my pro- 
prietary possession without anybody  else’s 
share therein and without anybody’s obstruc- 
tion; now in perfect health and proper senses - 
without auybody’s undue influence or com- 
pulsion I have mortgaged, for my own 
necessity, all the three entire villages named 
above bounded as follows according to 
Hadbast, ineluding all land under cultivation 
or not or lying fallow, jalkar, bankar, abadi, 
inhabited or otherwise, tanks, groves, deh, 
viver, rivulet, sir, dhara, parjote, dasaundh, 
and hag chaharum, trees bearing frnits or 
not or of spontaneous growth, and all rights 
and interests which have arisen from the 
villages named above or which may accrue in 
future, without the exception of any interest 
or part, to Lala Bansidhar, Badrinath and 
Mahohar Lal, Khatris, money-lenders and resi- 
dents of town Laharpur proper in Tahsil and 
District Sitapur for three years for Rs. 3,981 in 
coin of the present Government, half of which 
amounts to Rs. 1,990-8-0, bearing interest at 
Rs. 2 per cent. per month; and having rearliz- 
ed the mortgage-money in cash in one instal- 
ment from the said mortgagees brought the 
same in my oWn use. The agreement is that 
I will continue to pay up the interest at 
every six months and if the interest or any 
part thereof is uot paid at any sixth month 
or till the end of the year, ther at that 
sixth. month or at the end of the year 
the mortgagees will be entitled to add that 
interest to the principal and to make their 
realizations with interest thereon at the 
above rate by a suit or in any other 
way they like. I will redeem the mort- 
gaged villages at the expiration of the 
fixed period, or within the period mentioned 
in this bond, after paying off the principal 
together with the balance of the interest. | 
In case of the breach of the promise, 2. e., 
if I am notable to redeem the mortgaged 
villages after paying the principal and 
interest at the expiration of the fixed period 
or within it, then after three years I will put 
the mortgagees in possession for four years 
more just like myself, having effected muta.” 
tion in Court in the name of the mortgagees 
instead of mine; andeif I doe not apply for 
mutation, then the mortgagees will have the 
right to apply to Court themselves and to 
effect the mntation and the mortgagor will 
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be lable for the costs of the same. And 
during the time of possession of the mort- 
gagees, I, the mortgagor, will have no right 
. to the profits nor will the mortgagees have 
any right to interest, and from date of posses- 


sion the mortgagees are liable for Govern- 


ment revenue. IfI cannot redeem the pro- 
perty within these four years, z. e., till the 
expiration of seven years from date of 
execution of this mortgage-deed or within 
that pericd, then this mortgage-deed- will be 
considered a perfect sale-deed. I will not be 
competent to transfer the property anywhere 
else by mortgage, sale or gift till redemption, 
and if I do so, it will be considered invalid as 
against this mortgage-deed and the mort- 
gagees will be entitled also to hypothecate, 
sell or make gift of this mortgage-deed 
anywhere within the period according to 
their own necessity, and the mortgagor 
will be bound by the terms of this document, 
considering that mahajan to beinthe place 
of mortgagees, and I will have the right 
to redeem the property from that mahajan 
after paying him the principal and the 
balance of the interest due according to 
the above-montioned terms, ¢. e., within the 
period of seven years, and he will have no 
objection to my redeeming the property; 
aud after the expiration of the said fixed 
period, enforcement will be made according 
to the above-mentioned terms. Therefore, 
this perfect mortgage-deed with promise of 
payment and with the condition that it will 
be a perfect sale-deed after seven years, 15 
executed of my own free will, without any- 
body’s undue influence or compulsion so that 
it may come of use when required. 


N 


Boundaries of morigaged villages. 
(1) Bima, (2) JALIPUR. 
Hast. - Supoli in possession of mortgagor 
and Gudausa, Katesar Estate. 
WFest.—Puranpur, Katesar Estate. 





Souli.-—Gudausa, Katesar Kstate. 


(3) Parsarecr. 

Kasit.—Makhu Bibar, Pihar Estate. 

West.—Ahrauri, Rihar Estate. 

Novth.—Changi, Ribar Estate. 

South.- Bhitia Jalipur. 

Dated the 21st Angust 1876 TEETE 
ing to Bhadon, Kudi, Sambat 1983 and 1284 
Busli, Monday. i 
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Written 
of Laharpur. 


by Raghubar Dayal, resident 


(Sd.) Baldeo Bakhsh Singh. 


\Witnesses:— 
1. Din Dayal. 
su MG WE vac 


Registered on 22nd August 1876 in the 
office of Sub- Registrar, Sitapur.” 


The contents of this deed may be con- 
veniently abstracted as follows:—The mort- 
gagor commences by stating that he has mort- 
gaged the three villages of Bhitia, Jalipur and 


Parbatpur to Bansidhar, Badrinath and 
Manohar Lal, for three years for Rs. 3,951 


bearing interest at Rs. 2 per cent. a mouth, 
and that he agrees to pay the interest at 
every six mouths and if the interest or any part 
thereof is not paid at any sixth month or till 
the end of the year, the mortgagees will then 
be entitled to charge compound interest, and 
to make realizations by a suit or in any other 
way that they may wish. Reading together 
the words thatthe mortgagor has mortgaged 
the villages with the clause that they may 
make their realizations by a suit, we decide 
that this portion of the deed creates in favour 
of the mortgagees a simple mortgage. Our 
interpretation is borne out by the fact that 
in a case which was decided by their Lord- 
ships of the Privy Council it was held that, 
when a deed recited a liability to pay the 
principal and interest by way of simple mort- 
gage, with a subsequent covenant to give 
possession of the mortgaged property in len 
of interest, and coutained 10 covenant allow- 
ing sale, a suit for sulo Jay [ Léngum Krishna 
Bhupati Deva v. Maharaja Manya Sultan 
Bahadur of Viziunagram (1)\. Then fol- 
lows a clause to the effect that the 
mortgagor will redeem the mortgaged 
villages at the expiration of the fixed period 
or before the close of the fixed period by paying 
olf the total amount due thereon. The words 
“fixed period” here clearly mean “within 
three years from the date of the execution.” 
After that, fullows a condition, that m event 
of the mortgage not being redeemed within 
the fixed period (that is tosay, within three 
years from the date of its execution) the 
mortgagee undertakes to place the mortgagees 


in possession of the three villages for a period 

- (1) 10 Ind, Cas. 272; 8 A. L. J. 59415 OC. W.N, 
441; 90M. TN 445; 18 Bom. L. R. 447; 130, L. 
J. 584; (1911) 1 M. W, N. 420; 21 M. L. J. 1147, 
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of four years, and once the mortgagees obtain- 
ed possession of those villages the profits of 
_ the villages in question shall be taken by the 
mortgagees 1n lieu of interest, and that the 
mortgagor shall have no title to claim any 
excess of profits over interest nor shall the 
mortgagees have title to claim the difference 
between-the interest and the profts, if the 
latter sum be less than the former. The 
mortgagor reserves to himself the right to 
redeem the mortgage at any period from the 
22nd August 1879 up to the 21st August 1883 
by paying up the amount due. These latter 
conditions create a usufructuary mortgage, 
the usufructuary mortgage being a mortgage 
which was to take effect upon 22nd August 
1879 in event of the simple mortgage not 
having been redeemed before that date, and 
the amount due being the amount due on 
22nd August 1879. On payment of the 
amount due at any period up to the 21st of 
Angust 1883 the mortgagor has a right to 
redeem the mortgage. Then followsa third 
clause that if the mortgage be not redeemed 
onor before the 22nd August 1883, complete 
proprietary title in the property mortgaged 
shall pass to the mortgagees. This clause 
creates a conditional sale in event of non- 
redemption on or before that date. There is 
nothing stated as to any intention to pay 
interest after the 22nd August 1883 when, 
under the terms of the deed in event of 
non-redemption, the mortgagees were given 
the right to claim proprietary possession by 
virtue of a conditional sale. The present 
Transfer of Property Act was passedin 1:82 
some six years after the execution of this 
deed. At the time that the deed was execut- 
ed, every mortgagor had a right to a period 
of grace in which he could exercise his title to 
redeem even after the expiration of the period 
when such a deed ereated a right of fore- 
closure. Under the existing law at the time of 
its execution it was necessary fora mortgagee 
to obtain possession by foreclosure through 
a Civil Court, and the mortgagor was given a 
period of grace by the Court within which to 
redeem; 1t must be presumed that both parties 
knew the law on the subject, and it is ‘clear 
that they made no ‘provision as to the rate of 
interest to be charged mor had the mortgagor 
covenanted to pay interest from the period 
when the clause as to conditional sale became 
operative up to the period when, the mortga- 
gees actually obtaixed foreclosure. The deed. 


the same document. 
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is not only sileuton this point. Ju a subse" 
quent clause we find that words were used 
indicating a direct intention not to pay 
interest after the 22nd August 1883. The 
mortgagor covenants that the mortgagees 
shall have a right to transfer their rights as 
mortgagees, and stipulates that he will have 
the right to redeem the property from such 
transferee, after paying him the principal and 
the balance of the interest due according to 
the above-mentioned terms, thatis, within the 
period of seven years. The addition of the 
words “ within the period of seven years” 
clearly indicates an intention not to pay in- 
terest after the expiration of such period. Fur- 
ther we find that he stipulates that after the 
expiration of the said fixed period, that is to 
say, after the 22nd August 1883, enforcement 
will be made according to the above-mentioned 
terms. Wecan only understand these words 
to mean that after the 22nd Angust 1883, 
the sole right that shall remain with the 
mortgagees will be to obtain foreclosure by 
executing the clause with regard to condi- 
tional sale. 

We have now to cohsider how the 
terms of this mortgage are to be enforced 
with regard to the provisions of Act IV of 
1882 and the present Code of Civil Procedure. 
It has been argued on behalf of the plaintiffs 
that this mortgage is a combination of a - 
usufructuary mortgage and a mortgage by 
conditional sale and as such is not an 
anomalous mortgage. We cannot accede to 
this contention. As we bave shown, this docu- 
ment, which is of a very peculiar character, 
combines three mortgages. At the beginn- 
ing it wasa simple mortgage and it was open 
to the mortgagees at any period after the 
first six months, in case of default, to sue the 
mortgagor for the amounts then due and to 
have a charge declared on the mortgaged 
property for realization of the amount due to 
them. Thus it was a simple -mortgage. 
Later on, the mortgagees are given 
the right to take possession of the pro- 
perty after the manner of usufructuary 
mortgage, and finally they are given the, 
power in event of certain conditions arising 
to.take the document as one of conditional 
sale and to obtain foreclostfre accordingly. 
Thus the three kinds of mortgages—-simple 
mortage, usufructuary mortgage and mort- 
gage by conditional sale--are all present in 
Therefore, the docy- 


AN 
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ment is an anomalous mortgage, and under 
the provisions of section 98 of Act IV of 1882 
effect must be given to its provisions accord- 
ing to its terms and apart from the especial 
procedure enjoined by Act IV of 1882 in 
other places and by the Code of Civil 
Procedure. 

Pertinent principles with regard to in- 
terpretation have been enunciated by their 
Lordships of the Privy Council in the cases 
of Mathura Das v. Raja Narindar Bahadur 
(2) and Bindesri Naik v. Ganga Saran 
Sahu (3). In both cases their Lord- 
ships explained the necessity of considering 
the terms of a document as a whole, and 
gathering the intentions of the parties from 
the meaning to be applied to the words in 
view of the considerations that would ordinari- 
ly guide reasonable men of their class in 
making a covenant for the re-payment of 
money on the security of landed property, 
At page 49 of the former ruling the words 
occur: “The construction of the High Court 
ascribes to the parties an intention that, 
however payment may be delayed beyond the 
fixed day, the debt shall carry no interest, 
that the creditor shall have uo remedy 
provided by contract, but shall be driven 
to treat the contract as broken, and to 
seek for damages, which lie in the discre- 
tion ofa Jury or a Court, and are sub- 
ject to a different law of praséription: It 
appears to their Lordships that though 
contracts are not unfrequently found to be 
of that imperfect nature, it is more reason- 
able to ascribe to the parties the intention 
of making a perfect contract, especially 
when such a contract is of a very common 
kind, and snitable to the ordinary expecta- 
tions of persons entering into a mortgage 
transaction.” This pronouncement as to 
the principles that should guide a Court 
in considering the terms of such a docu- 
ment is of the very highest authority, 
and it is necessary for us*not to overlook 
the possibility of the deed evidencing the 
intention of the parties to permit the 
enforcement of the vate of interest provided 
not only between the *period of 22nd 
August 1879 and the 21st August 18883, 


but, even beyong that pariod. It is anand 
(2) 19 A. 39; 23 I. A. 138; 10, W. 63 6 M. L.J, 
214; 7 Sar. P, O. J 88. 
(3) 20A. 171; 25 I. A. 9; 2 0. W. N, 129; 7 Sar. P. 
0, J. 278. 
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on behalf of the plaintiffs that the mortga- 
gees should not be considered to deprive 
themselves of the remedy of enforcing the 
payment of interest at the stipulated rate 
after the 21st August 1883, because they 
had reserved to themselves the remedy of 
foreclosure for obtaining satisfaction on 
account of the amount due to them as 
against the mortgagor. The present docu- 
ment is of a nature different to either 
of the documents considered by their 
Lordships of the Privy Council in the case 
above-mentioned. The first of those docu- 
ments was a simple mortgage. The second 
was a mortgage by conditional sale. In 
neither case was the document an anomalous 
mortgage, and in both cases there were indi- 
cations of an intention that the interest was 
to run till the dates of payment. In the 
present case the mortgage is an anomalous 
mortgage, and there are no indications of 
an intention that interest will run after 
2ist August 1883. On the contrary the 
document evidences an intention that interest 
will not run after the 2lst August 18838. 
There are distinct indications that the 
mortgagor with the permission of the 
mortgagees stated if to be his intention 
of paying no interest after the 22nd August 
1883. Post diem interest is not allowed as 
a matter of course. In the case of Gudriz 
Koer v. Bhubaneswari Coomar Singh, (4) a 
claim to post diem interest was refused. 
That case was decided before the decision 
of their Lordships in ‘Mathura Das 
v. Raja Narindar Bahadur (2). But in 
the cases that were decided subsequent 
to that decision, Mott Singh v. Ramoharz 
Singh (5) and Balwant Singh v. Gayan Singh 
(6): claims to post diem interest were also 
refused. In a case decided in this Court, 
Narayan Prasad v. Diwan (7), Mr. Chamier 
lays down a principle which appears to 
us to apply exactly. He says at page 
126: “W here the mortgagor promises tu 
pay a certain sum with interest at a 
certain date, there is room for the con- 
tention that the mortgaor-did vot intend 
to promise to pay interest except fov the 


(4) 19.C. 19.. 

(5) 240, 699; 10, W.N, 497, 

(6) 21 Ind. Cas, 258; 35 A. 34; 11 A, L. J. 829, 
UT) 6 Ind. Cas, 996; 13 O. Ọ. 125, 
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periods fixed,” and we find that there is 
the authority of their Lordships of the 
Privy Council in the case of Chajmal Das 
v. Brij Bhukan Lal (8) for the proposition 
that post diem interest cannot be assumed to 


be payable in each and every case, for 
in that case post diem interest was not 
allowed according to the terms of the 


bond though interest was allowed by way 
of damages. At page 517 of that ruling 
occur the following words: “Their Lord- 
ships are not prepared to dissent from the 
construction placed by the High Court on 
the bond in respect of there being no 
covenant by Banke Lal to pay interest 
after the fixed period of two years from 
the date of the bond, although it is difficult 
to suppose that this was the intention of 
the parties to the bond. But even on 
that construction the plaintiff would be 
entitled, on default being made in the 
payment, to recover interest technically 
as damages, and the rate would prima facie 
be the same as that provided by the 
bond during the two years, although there 
is no rule of law making that rate 
necessarily the measure of the damages.” 

The cases cited in support of the opposite 
conclusion are Phul (Chand v. H. H. 
Sandilands (9), Ram Din v. Ram Prasad 
(10) and Rahas Behari Lal v. Bachchu Singh 


. (11). With regard to the eases of this 
Court it is sufficient to say tbat im the 
case of Phul Chand v. H. H. Sandilands 


(9), the mortgage was made to secure the 
re-payment of a principal sum with Interest 
at a fixed rate. The mortgagee agreed to 
put the plaintiff in possession to secure the 
interest. He did not do so. The deed was a 
deed of simple mortgage with a covenant 
that certain land would be assigned in order 
that the mortgagee might recover his in- 
terest from the profits. In the case of 
Ram Din v, Ram Prasad (10), the rate of 
interest was fixed year after year without 
any final period being fixed. The mortgagee 
agreed to take possession of the property 
in hen of interest. Possession was not 
given and the rate of interest allowed by 
the deed was charged in full. Both these 


(8) 17 A. 511; 22 I. A. 199; 6 Sar. P. C. J, 624, 
(9) 100. 0.29. ° 

(lu) 110. C, 328.. 

(41) %8 Ind, Caz. 671; 1 0. b, BO, 


esion. 
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cases are clearly distinguishable from the 
present, and in the case of Rahas Behari 
Lal v. Bachchu Singh (i1), the suit was on 
a mortgage by conditional sale, the terms 
of which were construed by the Bench - 
which .decided the case to convey the 
meaning that the mortgagor agreed to pay 
interest after the date fixed for redemption. 
It is true that a Bench of the Madras 
High Court in Ghantayya v. Papayya (12) 
dissented from the view taken by the 
majority of the Judges in a Full Bench 
decision in Moti Singh v. Ramohare Singh 
(5). But in that case the words of 
the document did not preclude the inten- 
tion of the mortgagor to pay interest after 
the date fixed, there being a promise to pay 
interest generally. We, therefore, find that 
in no circumstances can interest be allowed 
after the 22nd August 1883, according to the 
terms of the deed. In order to avoid 
foreclosure, it is necessary for the mortgagors 
to pay amounts caleulated at the following 
rates. They must pay the amount of 
principal Rs. 8,981, together with interest 
at 24 per cent. per annum compoundable 
with six-monthly vests from. 22nd August. 
1876 to 2ist August 1879. When the 
sum due on the 2lst August 1879 has 
been calculated after making deductions 
for payments made, interest will be 
calculated on that sum from 22nd August 
1879 to 21st August 1883 at24 per cent. 
per annum compoundable with six-monthly 
rests, and that amount will also be added. 
The reason for charging interest at this 
rate from 22nd August 1879 to-21st August 
1883 to the property is that the mortgagor 
agreed to hand over the profits of the 
property for the four years in question in 
lien of interest, that is to say, in lien of 
interest at the rate agreed for the first three 
years Wedonot know what the profits 
for that period would have amounted to, 
Had they exceeded the amount of interest 
at 24 per cent. per annum on the total 
amount due onthe 22nd August 1879, it, 
might have been tothe advantage of the 
mortgagor (in spite of the existence of the 
clause allowing compound interest to be 
charged) to refraine from @elivering posses- 
Had they been less than that amount 


(12) 20 N. bad, 
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it might have been to the advantage of 
the mortgagees to refrain from demanding 
possession, We are not in a position to 
discover what these profits were. But, 
inasmuch as possession was not delivered, 
the legal position .of the parties is clear. 
The clause allowing profits to be set off in 
lieu of interest became ~inoperative, and they 
reverted to the original contract to pay 
interest at 24 per cent. per annum com- 
poundable with six-mouthly rests. Thus 
interest at 24 rer cent. compoundable with 
six-monthly rests will be chargeable to 21st 
August 1883, but in accordance with our 
previous finding with regard to post diem 
interest we decide that after the date 
when under the terms of the deed the 
mortgagees obtained a right to fore. 
close, that is to say, the 2lst August 
1883, post diem interest cannot be allowed, 
and we further consider that interest by way 
of damages cannot be awarded. In the first 
place no interest is claimed by way of 
damages, and, even if we were ready to 
overlook this point, the action of the mort- 
gagees in delaying their suit for such a 
large number of years precludes them from 
all claim to preferential consideration with 
regard to a remedy that they have not 
explicitly sought. Thus we find that the 
amount due upon the deed is Rs. 11,401-3, 
that is to say, the amount of principal, 
Rs, 8,981 with interest at 24 per cent. 
compoundable with 3ix-monthly rests from 
the 22nd August 1876 to 21st August 1883 
after crediting Rs. 3,243, admittedly paid. 
i b = ix 
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[n the result the appeal ofthe Court of 
the main successful and the 
appeal of the plaintiffs is to some degrees 
successful, Lt will be more convenient to 
stato our decree as a whole. Its effect will 
be that the plaintiffs are entitled to fore- 
closure only over the village of Parbatpur 
excluding 301 biyhas 16 bisiwwus, unless the 
Rani of Katesar whose property is under 
the management of the Court of Wards 
pays Rs. 11,401-3 to them within six months 
from the date of tĦis decree. In event of 
her 
transfer the property to her free from all 
encumbrances created by the plaintiffs or 


_ other perso&s claiming ynder them or those 
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paying the sum the plaintiffs shall ` 
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under whom they claim, and shall put her 
into possession of the property delivering 
up all documents in their possession or 
power relating to the same. No power to 
redeem was given to Abbas Ali Khan by the 
decree of the learned Subordinate Judge, and 
as he has not appealed upon this point, 
no power to receem is declared in his 
favour. 


With regard to the question of costs the 
plaintiffs fixed the amount payable for 
foreclosure at 39 lakhs of rupees. We have 
found that the amount payable to avoid 
foreclosure is Rs. 11,401-8. The stamp paid 
was on the principal sum secured and the 
amount that we have awarded is in excess . 
of the principal sum secured. Tke Rani 
denied the plaintiffs’ claim en toto. We, there- 
fore, decide that the Rani pay to the 
plaintiffs the Court-fees paid by them in 
both Courts, the costs of witnesses, ete., and 
the Pleader’s fee on Rs. 11,401-3, and bear 
her own costs in both Courts. The costs 
of Abbas Ali Khan in appeal will be borne 
by the plaintiffs. Costs except as herein- 
before provided to be borne by the parties. 


Appeals partly allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

ORIGINAL Crvin Surr No. 375 or 1911. 
December 2, 1914. 
Present:—Mr. Fawcett, A J. C. 
AYOOB ISMAIL—Praunre 


versus 
NUR MAHOMED SILEMAN—~ 
DEFENDANT. 

Easements Act (V of 1882), s, 28—-Altering mode 
and place of enjoyment—Right to discharge nain 
water by sloping eaves-—Raising height of caves, wher 
justified—Trespass—Projections over anothers land, 
athen amount to trespass—Remedy in case of tres- 
puiss—Specifie Relief Act (1 of 1877), s. 55—Injunction, 
qarant of. 

Where the sloping eaves of the roof 
dominant tenement projected over a 
tgnement to a certain extent, andthe dominant 
tenement acquired an easement to discharge 
rain water by those caves on tho servient tenc- 
mont, and where the dominant owner in con- 
stracting on upper storey raised” the height of 
the eaves and further projected the flat roof 


ot a 
servienut 


AYOOB ISMAIL v. NUR MAHOMED SILEMAN. 


planks and balcony or verandah roof of the first 
floor beyond the extent of the original projec- 
tion: 

Held, 
to raise the 
did not throw an increased burden 
servient tenement; [p. 170, col. 2.1 

Mulia Bhana v. Sundar Dana, 21 Ind. Cas. 352; 
15 Bom. L. R. 876; 38 B. 1 at pp. 6, 7, followed. 

(2) that the projections beyond their original 
extent amounted to an actual trespass on tho 
principle of the maxim “Cujus esti solum, ejus est 
usque ad celum; [p. 170, col. 2.) 

Rathinavalu v. Kolandavelu, 29 M. 
J. 281, followed. 

Corbett v. Hill, (1870) 9 Eq.. 671; 39 L.J. Ch. 
547; 22 L.T., 263, Ranchod Shamji v, Abdulabhai, 
28 B. 428; 6 Bom. L. R. 856 and Chhotalal Hirachand 
v. Manilal Gagalbhai, 20 Ind. Cas. 246; 153]Bom. L. R. 


551; 37 B. 491, referred to. 
(8) that under the circumstances of the case 
injunction and not damages was the proper remedy. 


fp. 171, col. 2.] 
Messrs. Nadirshah and Kikla, for the 


Plaintiff. 
Mr. Parsram Tolaram, for the Defendant. 


JUDGMENT.—Plaintiff sues for an in- 
junction ordering the defendant to remove 
certain projections which the defendant has 
built over the plaintiff’s land. 

There is no dispute that there are such 
projections. The defence set up by defend- 
ant is that the sloping roof of his old 
building projected over plaintiff's land 
for about 45 years, and that in constructing 
an upper storey he “ has projected the flat 
roof planks and verandah roof of the first 
floor to the same extent as his (former) 
sloping roof.” 

The evidence of Mr. Measham Lea and 
the sketch, Exhibit 5, shows, however, that 
defendant lias done more than this. It is 
not merely that the new roof projects over 
plaintiff’s land, but a whole portion of the 
new building, viz., a balcony or verandah, 
now projects over plaintifi’s land ; and this 
projection is some 3 inches more than the old 
sloping eaves. Moreover the roof to this 


(1) that the dominant owner had a right 
height of the caves so long as he 
upon the 


S11; 16M. L. 


projection itself projects about 9 inches 
further over the land. 
Plaintiff’s Pleader does not dispute that 


easement to discharge 


defendant has an 
the plaintiff’s land 


eaves droppings on 
by means of the old projecting roof ; 


but he contends that deféndant has no 
right.to-.shift the position of.-the original 
projection. This contention is, however; 
clearly wrong. gDefendant has, under section 
, go of the Indian Easements Act, a right to 
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raise the height of the eaves so long as 
he does not throw an increased burden upon 
the servient tenement (cf. Mulia Bhana v. 
Sunday Dana (1). ] 

If the defendant, therefore, bad confined 
himself to merely projecting the new roof 
to the same extent as the old one, although 
at an increased height, the plaintiff would 
have had no cause of action. ‘This would not 
in Buy way impose any additional burden on 


- the servient heritage. 


But what the defendant has done is a 
clear interference with plaintiff’s rights as 
owner of the land over which the projection 
has been built. It, interferes, for instance, 
with plaintiffs right to build up to and 
above the projecting eaves, so long as he 
arranges for the carrying off of the rain- 
water dropping from the eaves Lef. Corbett v. 
Hill (2) and the cases following that deci- 
sion, including those of Ranchod Shamji v. 
Abdulabhat (3), COhhotalal Hirachand v. 
Manilal Gagalbhai (4) |, 

Plantiff cannot, if defendant’s building 
remains, build on the space occupied by the 
projecting balcony up to its roof, as he 
otherwise would have been able to do, The 
building of this projection is not a mere 
alteration of the mode of enjoying defend- 
ant’s easement—which was one merely of 
projecting his roof of eaves, and discharge of 
rain-water therefrom on plaintif’s land—but 
an actual trespass (except in regard to 
the new projecting roof) which infringes 
the principle of ownership, cujus est solum, 
cjus est usque ad calum [cf Rathinavelu v. 
Kolandavelu (5). | 

Plaintiff also contends that, as defendant 
has made his new building so that the 
rain-water of the front half to the west 
now falls on the road instead of on to 
plaintiff’s land, he has abandoned his ease- 
ment, so far as regards the corresponding 
portion of the old roof. This contention is 
directly supported by illustration (e) to 
section 383 of the Indian Easements Act, 
and is, 1 think, correct. No relief hag 
however, beer «asked for in regard to 


, (1) 21 Inā. Cas. 8525 

L. R. 876. 

= a (1870) 9 Eq. sit; 89 L. 5. Ch: 547; 22 L. T, 
263 

(3) 28 B. 428; 6 Bom. L. R. 356. 

(4) 20 Ind, Cas. 246; 15 Bom. L. R. 551; 37 B; 4, 

(5) Z9 M. 611; 16 M. L. J, 281, 

® 


38 B. 1 at pp. 6,7; 15 Bom. 
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the pieces of wood still projecting in this 
part of the old roof, and as they at 
present do no harm, they can remain subject 
to plaintiff's right of removal as declared 
above. 

I accordingly answer these issues as follows: 

l. Defendant has encroached on plaintiff's 
laud by projecting a balcony ov verandah 
over the plaintiff's land. 

2. and 3.- Defendant has no right to any 
projection by twelve years’ adverse posses- 
sion, but has a right to project sloping 
eaves—as an easement acquired by prescrip- 
tion to the extent of 1 foot and 7% inches 
either in their old position orina higher 
one, except in regard to the western portion 
where defendant has impliedly released the 
easement, 


The case of Chhotalal Hirachand v. Manilal 
Gagalbhai (4) shows that the prescriptive ac- 
quisition of the right. in question is governed 
by section 15 of the Indian Easements Act 
and not by section 28 of the Limitation Act. 
As tothe extent of the right of projection, 


] take Mr. Measham Lea’s measurment as 
more rehable than any other evidence in 
the case. - 


The only remaining question is whether 
plaintif should be allowed an injunction 
_ under section 55 of the Specific Relief Act. 
Defendant’s Pleader urges that there have 
been laches disentitlng the plaintiff to an 
injunction, but T do not think this is the 
ease. Plointiff gave a notice to defendant 
on l4th October 1911, while the building 
was under construction, for defendant bim- 
self says that it was not completed till 14 or 
1? months after that. The suit was brought 
on 22nd November 1911, and the affidavit of 
plaintiff dated 20th idem, accompanying the 
application for a temporary injunction, 
asserted (without subsequent contradiction) 
that the defendant was still constructing 
the projection. I do not believe defendant’s 
statement that the building was complete 
before the issue of the injunction, which is 
unsupported by any statement‘to that effect 
during the pendency of the injunction pro- 
ceedings. There hag not, soéar as I can see, 
been any unreasonable delay on the part 
of plaintiff, who would bave to wait for some 
time to see the nature of the projection in 


uestion. 
gees: A 
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16 is true that the utility of the dominant 
tenement is not at present substantially 
diminished, but it interferes with the right 
to build onthe plot and thereby subhstan- 
tially diminishes its value. Also the amount 
laid out by the defendant on this projection 
cannot have been very much, while the 
encroachment was one of rather an impudent 
kind. Following, therefore, the > general 
principles which are summarized at pages 
632 and 633 of Peacock’s Law of Ease- 
ments in British India, I grant plaintiff an 
injunction ordering the defendant tu remove 
the whole of the projection complained 
of (viz. all the portion above the projecting 
line, which I have marked A B in the sec- 
tional sketeh, Exhibit 5,and which is there 
shown as measuring l foot 10% inches), 
except such portion of the tiled roof as projects 
not further than 1 foot and 7+ inches over 
the plaintiff’s land. 

As plaintiff has substantially succeeded, 
the defendant must bear his costs of the 
suit. 

Suit decreed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
FrrsT Civit APPEAL No. 155 or 1912. 
July 28, 1914. 
Present: —My, Kanhaiya Lal, A. J. C., and 
Mr. Kendall, A. J. ©. 
RAJ RAGHUBAR SINGH AND ANOTHER—. 
PLAINTIFES—APPELLANTS 
VETSUS 
BIKRAMAJIT SINGH AND orners— 
DiEFENDANTS—-RESPONDEN'TS. 

Mortgage—-Redemption out of Court ~Accounts, 
adjustment of—Surtt for surplus profits, maintainability 
of. 
Where redemption takes place privately or out of 
Court, it is at the option of the parties to adjust the 
accounts and settle their differences amicably or to 
allow redemption to be effected on payment of the 
principal money secured by the mortzage under 
protest, leaving ‘the other matters in difference 
between them to be adjusted thereafter through 
Court. [p. 172, col. 2.] 

Where. redemption had taken.place out of. Court 
and there.was nothing to indicate. that any. adjust- 
ment of accounts had been mace or that the payment 
had been accepted in full satisfaction of all liabilities 
arising out of the mortgage: 


RAJ RAGHUBAR SINGH V., BIKRAMAJIT SINGH, 


Heid, that a suit for surplus profits was maintain- 
able. [p. 178, col. 1.) 


Appeal against the decree of the Subordi- 
nate Judge, Tahsil Biswan, dated 7th August 
1912, 

Babu Basuder Lal and Babu 
Nath Ghoshal, for the Appellants. 

Babu Mohan Laland Babu Sita Ram, for 
the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit brought by the mortgagors for the 
recovery of surplus profits of the mortgaged 
property. The mortgage was redeemed 
without the intervention of a Court on the 
29th August 1909. The mortgage-deed 
provided for the payment of interest at 


Nagendro 


7 annas per cent. per mensem and directed’ 


that the mortgagee was to realize the rents 
of the mortgaged property, tben estimated 
to amount to Rs. 11,000 per annum, deduct 
the interest due to him annually from the 
same, and pay the balance to the mortgagors 
at the time of the revenue demand year after 
year. The Government revenue was to be 
paid by the mortgagors. The allegation of 
the plaintiffs was that the mortgagee did not 
pay the full amount of the surplus profits 
due to the mortgagors, that in Sawan 1318 
Fasli the plaintiffs, who held the equity of 
redemption, asked the defeudants-respond- 
ents, who were the representatives-in- 
interest of the mortgagee, to adjust the 
accounts and to take the balance of the 
mortgage-money due to them after crediting 
such surplus profits received from the 
mortgaged property as had not been paid 
to them. but that the defendants refused 
to allow redemption, unless the entire sum 
secured by the mortgage was paid to them, 
and that they had consequently to pay the 
sum of Rs. 80,000, being the amount secured 
by the mortgage, to them to obtain redemp- 
tion. The defence was that the defendants 
had paid the surplus profits due to the 
plaintiffs from-time to time, aud that Rs. 
626-10-6 were due to the defendants on 
account of the mortgage. It was further 
pleaded that the plaintiffs were estopped 
from claiming surplus ‘profits by their 
voluntary payment of Rs. $0,000 to the 
defendants in full satisfaction of the amount 
due under the mortgage. 

The plaintifi$ offered to produce evidence 
to prove the circumstances under which the 
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principal money secured by the mortgage 
was tendered to obtain redemption, but the 
Court below refused to take their evidence 
and came to the conclusion that the 
conduct of the plaintiffs in tendering the 
principal money secured by the mortgage, 
without deducting the surplus profits now 
claimed by them, was sufficient to estop 
them from filing a suit for surplus profits 
thereafter. Order XXXIV,rule 7, of the 
Code of Civil Procedure contemplates the 
taking of accounts in a suit filed for 
redemption of a mortgage. But where 
redemption takes place privately or out of 
Court, if is atthe option of the parties to 
adjust the accounts and settle their differ- 
ences amicably or to allow redemption to be 
effected on payment of the principal money 
secured by the mortgage under protest, 
leaving the other matters in difference 
between them to be adjusted thereafter 
through Court. The receipt granted by the 
mortgagee inthiscase merely acknowledged 
the receipt of Rs. 80,000 on account of the 
mortgage effected by Rai Debi Bakhsh Singh 
and Raj Mangal Singh in favour of Mirtanjey 
Bakhsh Singh on the Ist July 1902, and 
recited that the original mortgage-deed was 
returned and the mortgaged property released 
from the mortgage. ‘here is no reference 
in that-receipt to any adjustment of accounts 
or to the payment of the said money in full 
satisfaction of all liabilities arising out of 
the mortgage. Article 105 of the first 
Schedule of the Indian Limitation Act 
provides a limitation of three years for suits 
by a mortgagor, after the mortgage is 
satisfied, to recover surplus collections receiy- 
ed by the mortgagee, from the date when 
the mortgagor re-enters on the mortgaged 
property. That article was explained by 
Aikman, J., in Ram Din v. Bhup Singh (1), 
to apply to cases wherea mortgagor got 
possession over the mortgaged property by 
redemption effected otherwise than by 
means of a suit. In Mohammad Facyaz Ali 
Khan v. Kally Singh (2), Stanley, C. d., 
and Banerji, J., held that a suit for surplus 
mesne profits could follow a suit for redemp- 
tion, if Order II, rule 2, ofthe Code of Civil 
Procedure did not bar the claim. In Salih 


(1) 30 A. 225; 5 A. L. J. 192; A. W, N. (1908) 96. 
(2) 8,Ind. Cas. 659; 7 Ae L. J. 1201; 83 A, 244, 
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Ram v. Ashik Husain (8), dealing with a 
tender of the mortgage-money, accompanied 
by the reservation of a right to sue for the 
items due by the mortgagees to the mortgagors 
under the mortgage, Spankie, A. J. ©. 
observed: “All that the plaintiffs did was 
to reserve their rights to dispute that the 
whole amounts deposited were due to the 
mortgagees. The deposits . were made in 
good faith, with the intention that the mort- 
gagees should, if they were willing to do so, 
take the amount. ‘A man,’ says Bowen, 
L. J., in Greenwood v. Sutcliffe (4), ‘has a 
vight to tender money reserving all his 
rights, and such a tender is good, provided 
he does not seek to impose conditions.’ In the 
same case Lindley, L. J., said: ‘What is the 
object of a tender? It is not necessarily 
to put an end to all controversy. It may 
have that effect, and very often has, but 
its main object is to throw the risk of 
further controversy upon the other party.’ ” 
The mortgage-deed in this case provided 
that the mortgage-money shall be payable 
at the residence of the mortgageé, and 
if the story of the plaintiffs be trne, no 
inference can be drawn that the payment 
was made unreservedly in full discharge 
of all mutual rights and liabilities. 

Section 115 of the Indian Evidence Act 
cannot apply unless there is evidence to 
show that a person has, by his declaration, 
act or omission, intentionally caused or 


permitted another person to believe a 
thing to be true and to act upon such 
belief. The evidence which the plaintiffs 


wanted to adduce in the case ought, there- 
fore, to have been gone into and the 
case decided on the merits. 

We allow the appeal and remand the 
ease to the Court below with a direction 
to reinstate the suit under its 
number and to dispose of it in accordance 
with law. The costs will abide the result. 


Appeal allowed ; Case remanded. 


(® 4 O. 0. 355. 
(4) (1892) 1 Ch. 1; 61 L.J. Ch. 89; 65 L. 1. 797; 


40 W, R. 214. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decrees No. 385 or 
1911. 

February 1, 1915, 
Preseit:——Mr. Justice Sharfuddin and 
Mr. Justice Coxe 
JOY MONGALA DEBI MISRANI~— 
PLAINTIFF—-APPELLANT 
Versus 
A. J, SHILLINGFORD—Derenpaxt— 
RESPONDENT. 

Putni Regulation (VIII of 1819), s 11—Putni tenure, 
sale of-—Purchaser of putni tenure, rights of—Eneum- 
brance, adverse possession when——Avoidance af encum. 
brance—“Defaulting proprietor” in s. 11, meaning of — 
Res judicata—Bengal Tenancy Act (THI of 1885), s. 
10-—Admission, admissibility of 

Where a decree-holder purchaser causes a number 
of plots to be deseribed in the sale proclamation as 
milik of his Judgment-debtor and after the sale they 
aro described as such in the sale-certificate, it is 
in the nature of an admission audas such cannot be 
used as evidence on behalf of the purchaser or his 
successor-in-interest. [p. 177, col. 1.] 

Ramani Pershad- Narain Singh v. Mahanth Adaiya 
Gossain, 31 C. 380, followed. 

A putni can only be sold for rent = mnnder 
Regulation VIII of 1819 and the fact that the sale. 
certificate was given on a printed form for certificare- 
sales will not convert the putni sale into a certificate- 
sale. [p. 178, col. 2.] 

A purchaser of a putni tenure at a sale under . 
Regulation VIII of 1819 is not privy in estate to the 
defaulting proprietor and he does not derive his title 
from him as under section 11 of the Regulation he 
acquires the property free of all incumbrances. 
A claim by such purchaser, therefore, is not barred 
by res judicata by reason of the failure of suit by the 
previous putniday and he is entitled to avoid all 
incumbrances upon the property. [p. 179, col. 2.] 

Satish Chandra Sinha v. Munjanali Debi, 15 Ind. 
Cas, 869; 17 C. W. N. 340, Khantomonee Dasi v. Bejoy 
Chand Mahatab Bahadur, 19 C. 787; Karmi Khan v. 
Brojo Nath Das, 22 C. 244 and Gobinda Nath Shaha 
v. Surja Kanta, Lahiri, 26 ©. 460, referred to, 

An encroachment by a trespasser and adverse 
possession against the defaulting putnidar is an 
incumbrance within the meaning of section 11 of 
Regulation VIII of 1:819. [p. 179, col. 1.] 

Nuffer Chandra Pal Chowdhry v. Rajendra Lat 
Goswami, 25 C. 167, referred to. 

The expression “defaulting proprietor” in section 
11 of Regulation VIII of 1819 means the proprietor 
of the tenure in default, and these words are not 
intended to be restricted to the particular proprietor 
for whose defanlt the putni is brought to sale. (p. 
179, col. 2.) i 

Gopendro Chunder Mitter v. Mokaddam Hossain, 21 
C. 702 at pp. 714, 719, referred to. 

Appeal from a decision of the Subordi-` 
nəte Judge of Purnea, dated the 30th June 


1911. 
Mr. Jacob, Counsel, and Babu Lal Mohan 


Ganguly, fop the Appellant, œ 
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Babus Nagendra Nath Mozumdar and D. N. 
Bagchi, for the Respondent. 


JUDGMENT, 


SHARFUDDIN, J.—This is an appeal against 
the judgment and decree passed by the 
Subordinate Judge of Purnea on the 380th 
June 1911. The appeal is on behalf of the 
plaintiff. The plaintiff claimed the lands in 
suit as her milik lakheraj lands, which have 
been recorded in the Record of Rights as the 
mal lands appertaining to the putni talook of 
Mouza Sowria. The plaintiff is the widow 
of Ghanasyam Misser and claims the lands 
in suit as having been purchased by her 
husband on the 7th June 1904 and 2nd 
July 1907 in execution of his own decree 
passed against Chatrapat Singh. She says 
that her husband was put in possession of 
the lands in suit by Court and that he was 
in peaceful possession of the same till the 
preparation of the Record of Rights, in which 
the lands in suit were entered as belonging 
to the putni tenure of the defendant Ist 
party, whereupon her husband instituted 
two suits for the correction of the entries 
inthe record, which were withdrawn by him 
with liberty to institute a fresh suit. That 
‘he having died, the plaintiff has brought 
the present suit. Her case is that in Mouza 
Sowria Raja Rajendra Narain Roy had 
977 bighas of lakheraj milik lands which 
were sold in execution ofa decree obtained 
by Rai Lachmipat and purchased by him on 
the 6th December 1872. That after the above 
sale Musammat Saraswati Misrani and others, 
widows and heiresses of Sobh Nath Misser 
who was a relative of Raja Rajendra Narain, 
instituted two suits (No. 78 of 1873 and No. 11 
of 1874) against Rai Lachmipat and others for 
setting aside that sale, on the allegation that 
the lands were mal lands of Mouza Sowria, 
but these suits were dismissed and the lands 
were declared to be the milik land of Raja 
Rajendra Narain. This judgment was upheld 
by the High Court on appeal. It is important 
to note here that Mr. Shillingford, defendant 
lst party, was no party to any of 
these suits. The plaintiffs of those suits 
were said to have been the putwidars of the 
mal lands of Mouza Sowria. The defendant 
Ist party was at first a dar-puinidar, bué 
subsequently he became the putnidar by 
purchase at a public auction-sale. That 
(Yhanasyam Misser, late husband of the 
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plaintiff, obtained a decree against Chatrapat 
Singh, son of Lachmipat, and others, heirs 
and representatives of Lachmipat, and put 
np to sale the whole of the said milzks and 
sold and purchased the property in execution 
of his decree on the 7th June 1904 and 
the 2nd July 1906, and after obtaining 
possession through Court remained in posses- 
sion until the preparation of the Record of 
Rights. The Settlement Officer, however, 
under his orders datedthe 4th July 1907 
(Exhibit 4/6) ordered the lands in suit to 
be entered as mal lands appertaining to the 
Sowria putni of the defendant first party. 
The second party defendants are the land- 
lords and the third party defendants are the 
tenants. 


Plaintiff prays that the lands in snit be 
declared to be her milik lakheraj lands and 
that if the Court finds that these lands are 
the mal lands of the putni Sowria, her suit 
should be decreed on the ground of adverse 
possession for more than 12 years before the 
suits. 


The suit is really contested by the defend- 
ant first party and the defendants second 
party support him. His defence is that Raja 
Rajendra Narain was nevera mulikdar, he 
was a tenant of some mal lands in Sowria 
and the lands in suit were never the milik 
lands of the Raja, nor were they purchased 
by Lachmipat. That the heirs of Sobh Nath 
never instituted any. spit with regard to the 
lands in suit, and if so, those suits should be 
held to be collusive and fraudulent. That 
Chatrapat was never in possession of. these 
lands. That adverse possession is an incum- 
brance and Mr. Shillingford, the purchaser of 
the putni talook, under the Putni Regulation 
VIII of 1819, purchased the putni free of 
all incumbrances created by the proprietor 
of the defaulting putni. 


The Subordinate Judge has dismissed the 
suit and hence the present appeal by the 
plaintiff, 


In the present suit three important quas- 
tions are invoked: (1) whether the lands 
In suit claimed as milik were the milik lands - 
of Raja Rajendw ; (2) whether these lands 
were purchased by Uachmipat as the milik 
lands of the Raja and whether after purchase 
Lachmipat and after him his son, Chatrapat, 
were in possession; (3) if these are notthe 
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milik lands, does the adverse possession of 
Lachmipat and Chatrapatand the plaintiff's 
husband’s possession create and establish 
any rigbt and title in favour of the plaintiff ? 


‘Let us now see if the Raja ever had any 
milik land. Exhibit © isthe thak map and 
Exhibit D is the Ahasra of 1846. A transla- 
tion of the khasra is in the printed paper- 
book, The original is in Hindustani. Tn this 
khasra a number of plots are mentioned, 
the holders’ names and areas of each plot 
are also given. ‘The last column gives a 
description of the plots. There are only two 
kinds of lands mentioned in the last column. 
They are either milik or mal lands. There 
are, however, many plots without any descrip- 
tion. The question is whether the plots with 
no description are mal or milik lands. Raja 
Rajendra’s name appears against a number 
of plots without any description. It has been 
contended that these lands are milik lands. 
The method adopted inthe preparation of 
this khasra appears to us to have been this. 
It appears that out of 165 plots only two, 
namely, Nos. 4 and 80 are mentioned as 
milik and the succeeding plots, Nos. 5 and 
81 are, recorded as mal. No. 4is paris land 
and No. 80 is described as the holding of 
one Kabutar. It seems that the writer of 
this khasra at the beginning of each page 
gave the description of the land till he came 
to a plot which was milik. The first item in 
the first page is mal land and the 4th is milik. 
The rest on this page is not deseribed as 
milik or mol, Similar arrangements are 
found on every page. It seems tous that 
all the plots except Nos. 4 and 80 are mal 
lands. The Raja’s name, no doubt, appears 
against various plots, but these have not 
been described either as milik or mal. From 
the method followed in the khasra we are of 
opinion that all the plots mentioned therein 
are mal lands except those that are described 
as milik. It follows, therefore, that when this 
khasra was prepared Raja Rajendra had no 
milik land at all. Whatever he bad was mal 

lands. If he had no melik land, how could 
any milik land be sold in execution of 
Lachmipat’s decree? That Raja Rajendra 
had milik land was set up, it seems, for 
the first time When La&hmipat in execu- 


up some lands for sale as his milik lands 
and purchased them on different 
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under four sale-certificates, zz, Exhibit 
1/3, Exhibit 1/4, Exhibit 1/5 and Exhibit 1/6. 
The present claim is confined to the plot 
of Exhibit 1/3, 1st? plot of Exhibit 1/4, 2nd 
plot of Exhibit 1/5 and four plots in the 
second sale of Exhibit 1/6. Exhibit 1/6 
refers to two sales and the four plots 
claimed are of the second sale. These 
plots comprise an area of 291 bighas. 

After the purchase made by Lachmipat 
on the 6th December 1872, to which 
apparently none of the certificates relate, 
the heirs of Sobh Nath Misser instituted 
two suits, of which one was for possession 
of 805 bighas by reversal of the sale. 

The 2nd suit was trausferred to the 
Subordinate Jndge’s Court and both the 
suits were tried in that Conrt together and 
both were dismissed on the 16th April 
1874, on the ground that the form of the 
suit was defective, with permission to the 
plaintiff to sue afresh by one suit. The 
Suit No. 78 alone survived. Tt related 
to 805 bighas claimed as mal land. This 
suit was heard on the merits and dismissed 
by the Subordinate Judge on the 18th 
January 1875 and his decision was upheld 
by the lower Appellate Court as well as 
by this Court. This suit was dismissed 


„on the ground of limitation, it being held 


that the plaintiffs or their predecessors 
never held possession by receipt of rent 
within twelve years before the suit, 

The plaint of this suit is Exhibit 3 and it 
shows the lands for which this suit was 
brought. The defencant Ist party is Mr. 
Shillingford. He took a dar-putnt of 
Mouza Sowria in 1891. He subsequently 
became a putnidar having purchased the 
puint in a public auction-sale. It appears 
since the time defendant Ist party became a 
dar-putnidar there have been disputes between 
him and Chatrapat with regard to possession 
of the lands which the latter claims as mili} 
lands. On the other hand the defendant 
lst party alleged that these lands were 
mal lands of Sowria. 


Ghanasyam Misser, the hushand of the 
plaintiff, had a money decree against 
Chatrapat and in execution of that decree 


tion of his decree against the Raja put” he prt up to sale all the lands known as 


milik lands of Chatrapat and himself 
purchased in June 1904 and July 1906 under 
sale-certificates Exhibit 1/leand Exhibit 1/2 
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In 1904 Settlement operations commenced 


and in the Settlement proceedings dispute 


between the parties arose. The Settlement 
Officer decided the. dispute in favour of the 
defendant Ist party [eide Exhibit 4 (6)] 
and the Record of Rights was finally published 
in November 1907. 


Two suits were then instituted by Ghansyam 
Misser against defendant Ist party, one 
in 1907 and the other in 1908. In the 
first suit claim was laid for 977 bighas 
without specification of boundaries and khasra 
numbers. This suit was withdrawn. The 
second suit was instituted in 1908 and in 
this boundaries in accordance with the sale- 
certificates and khasra numbers were given. 
In this second suit Sham Behari Tewari, 
Amin (D. W. No. 2), was deputed as a 
Commissioner to compare the disputed lands 
with: the boundaries in the sale-certificates 
and to prepare a map. He has been examined 
in the present suit and his map has been 
exhibited. According to him except plot 
No. 9 of the plaint none of the other 
plots is covered by the sale-certificates. 


After the submission of his report the 
second suit was also withdrawn. 
Iu the present snit 100 more khasra 


numbers have been added and four plots 
claimed in the former suit have been given 
up. 

In the present suit the Civil Court Amin, 
Syed Zamin Ali, was appointed a Commissioner 
to report on the indentity of the plots 
claimed in the suit with the plots mentioned 
in the sale-certificate and also to prepare 
a map. He has done so, but his map 
differs in many respects from the map of 
Shan Behari. The reason of this appears 
from his own, evidence. In order to show 
the worthlessness of his report and map 
it is enough to quote a few passages from 
his deposition in the present suit. He says: 
“Plot Khasra No. 267 has been shown as 
disputed land in plot No.5 of the plaint. 
This has not been shown as disputed land 
in mymap. Kharsa Nos. 62, 66, 58, 2, 3, 4, 
5, 6 and 10 are claimed in the plaint as melik 
lands. These have been excluded from the 
disputed lands because the plaintiff's amlas 
did not point them out to meas disputed 
lands. I ought to have shown these lands 
in my map. Khasra Nos. 606, 607 and 177 
haye not been claimed in the plaint, but I 
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have shown them in my map as disputed 
lands. Khasra Nos. 390-394 have keen 
claimed as parts of plot No. 4 of the 
plaint. All the above plots. excepting No. 391 
have been omitted in the map,” Again he 
said: “No. 391 has also been excluded. | 
have shown kkasra No. 397 as disputed, 
though it is not in the plaint. Khasra No. 
494 has been shown inthe map as disputed, 
though this is not claimed in the plaint. .. . 
Khasra Nos. 546 in part and 549 to 5651 have 
been -claimed in the plaint as disputed in 
plot No. 3 of the plaint, but I have 
excluded them from the map because not 


claimed by the plaintiff's amlas on the 
spot. I have shown Khasra No. 668 
in my map though not claimed in the 


plaint.” From the above extract fram the 
deposition of Amin Zamin Ali it is clear 
that no reliance can be placed on his 
map. 


Ghanasyam’s purchase was within twelve 
years before the present suit: he cannot 
claim more than what may appear 
in the sale-certificate of Lachmipat, the 
father of Chatrapat. The real point 
for our decision, therefore, is whether the 
lands in suit are covered by the sale- 
certificate, namely, Exhibits 1/3, 1/4, 1/5, 1/6 
granted to lachmipat. If they do not, the 
suit has been rightly dismissed and if they 
do, we have to see whether they are really 
milik lands of Raja Rajendra, in which case 
the plaintiff would be entitled to a decree 
and if they are not milik lands and were 
sold as such by Lachmipat, whether he 
and his successors-in-interest have been 
in possession for more than. twelve years 
and whether this adverse possession gives 
them a title which cannot be cancelled by 
reason of the purchase of the putni by 
Mr. Shillingford, which ordinarily would be 
free of all incumbrance under section 1l 
of the Regulation VIII of 1819. 

The above are the facts whith 


give 
the various aspects of the case. 


We have already observed that there i 
no documentary evidence on the record to 
show that Raja Rajendra had any milik 
land in Sowria xcept .tHb sale-certificate , 
“granted to Lachmipat in execution of his decree 
against the Raja and ihe sale-certificates of 
Ghanasyam Misser. For the first {ime the 
Raja was allegcd to have been in possession of 
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milik lands was in the execution proceedings 


taken by Lachmipat. It appears that no 
inquiry was made as to the nature of the 
lands advertised for sale. The sale was 
made and the decree-holder, viz, Lachmipat, 
was given possession over some land, on 
the strength of the sale-certificates. 

If Lachmipat in the sale proclamation 
caused a number of plots to be described 
as milik of his judgment-debtor and after 
the sale in the sale-certificate they were 
described as such, it will be in the nature 
of an admission and as such ¢anncot be 
used as evidence on behalf of Lachmipat 
or his  successor-in-interest. It was so 
held in the case of Ramani Pershad Narain 
Singh v. Mahanth Adaiya Gossain (1). It is 
clear thatthe sale-certificates granted to Lach- 
mipat, Exhibits 1/3, 1/4, 1/5 and 1/6, cannot be 
conclusive in his favour. Exhibits 1/1 and 1/2 
are sale-certificates granted to Ghanasyam 
Misser (husband of the plaintiff) similarly 
cannot be conclusive on’ his behalf. If we 
eliminate these sale-certificates from our 
considerations there remain, nothing on the 
record to show that the lands now in dispute 
are milik lands except the oral evidence of 
witnesses examined by the plaintiff. The 
most important witness for the plaintiff is 
Garibullah (P. W. No.1). He says he was 
the Patwari of the milik lands. He has 
attempted to prove a number of kabuliats 
and wasil bakees, but it appears to us that 
he is a most unreliable witness for various 
reasons. He was examined in-the Munsif’s 
Court at Kathihar with reference to this 
very dispute. He bas throughonat his 
deposition contradicted himself. In his 
examination-in-chief he proves himself to 
be a man of most extraordinary memory. 
He is no doubt a Patwari, as he says, of 
long standing, but itis so improbable that 
a Patwart should remember the details of 
‘boundaries. of a number of plots, but in 
-eross-examination he shows what a faithless 
memory he has. He was asked a number 
@f questions. with regard to other plots. 
He has failed even to ŝay that in his 
‘previous deposition before the Munsif of 
“Kathibar’- he hal giver details of these 
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of dor 3 bighas is not the milik of Ahmad 


Malik.” On being asked if he had made 
such a statement in his previous deposition 
says, ti cannot state if such a statement is 
trne or false.” “Ido not know if any block 
of land of 10 bighas was sold’ by Denai 
Hazam to Delwar Malik.’ His attention 
having been drawn to his previous statement 
at Kathihar says, “I cannot say if I made 
such a statement. I cannot say if Delwar 
Malik has any land in Mouza Sowria.” Ou 
his attention being drawn to his previous 
statement says, “I cannot say if I made 
such a statement.” Certain boundaries of a 
plot were given to the witness and he was 


_asked if the land within those boundaries 


was in possession of Ahmad Malik, he 
said, “I do not know any such land”. On 
his attention being drawn to his previous 
statement he said, “I do not know if [ 
made such a statement”. There are several 
more such statements. 

He has proved a number of kabuldats 
granted to various tenants. But the lands 
mentioned in these fabulzats cannot be 
identified with any ofthe plaint lands and 
in the course of arguments ib was conceded 
by the plaintiff's Coansel that these lands 
cannot be so identified. 


There are certain wasi} bakees on the 
record and this witness (Garibnllah) has 
been examined also to prove these «pasil 
bakezs. But let us see if he proves them. 
Ha says, “In vegarl to all the above 
persons whose handwritings I have attested, 
I cannot identify their handwritings unless 
the signature is shown to me.” On Exhibit 
19 (15) there is the signature of one 
Botal Poddar. He identifed the signatura 
and handwriting as those of Botal, but 
when he was shown only the handwriting 
said, “I cannot say whose handwriting they 
were”, Such a witness we cannot believe. 


. Gunjar Ali (P. W. No. 17) says heisa 
tenant on the milik land. He has also 
proved the handwritings of certaiu indivi- 
duals on wasil bakees, but when put to the 
test he also said that he could not identify 
the hanlwritings without seeing the 


plots. We give here a few of his state- ° signatures. The rest of the witnesses are the 


ments by way of sample:—“The above block 


~ * (1) 31 G. 380, 


~ 
+ 
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tenints of the plaintiff, 
(P. W. No. 19) 


patwart A 


except Shar Ali 
who says he is a naib 
LA 
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It is the plaintiff's case that the defendant 


lst party is trying to take possession of 
the lands in dispute, on the allegation that 
they are mal lands and form part of his 
putni. Itis also admitted that the dispute 
culminated in a proceeding under section 
107, Civil Procedure Code, in which defendant 
Ist party was bound over to keep the 
peace, but on a motion to this Court the 
order was set aside. 


lt is a matter of common knowledge that 
when two zemindars begin to fight with 
regard to possession the tenants reap a rich 
harvest. It is not, therefore, surprising that 
a number of tenants have attorned to one 
or to the other. We are not, therefore, 
prepared to place any reliance on the 
-evidence of the tenant witnesses when there 
is no documentary evidence to prove that 
Raja Rajendra had any milik land which is 
said to have successively come into the 
possession of Lachmipat, Chatrapat and 
Ghnasayam. ‘There is, no doubt, of all the 
plots mentioned in the plaint it is only No. 9, 
which, on the evidence, has been identified 
with the sale-certificate of Lachmipat, but 
still the question remains whether this 
plot is milik land. Sham Behari, Amin, 
(D. W. No. 2) says:—‘I was supplied with 
a thak map from the side of the defendant, 
Mr. Shillmgford. That thak map (Exhibit 
C) and khasra (Exhibit D) were supplied 
to me. By comparison with the thak map 
and the locality I found the disputed 
lands in that suit to be mal lands. I held 
the inquiry in the presence of both parties”. 
Sham Behari’s map and report were 
prepared in the previous suit. We now 
come to the question of possession. If Raja 
Rajendra had no milik lands and if Lachmi- 
pat, on the allegation of the disputed lands 
being the Rajas milik, sold them in exe- 
cution of his decree and purchased: them 
and obtained possession over them through 


Court and after him his son, Chatrapat, 
and after. him Ghanasyam, the 
plaintifs husband, held possession 
thereof, while as a matter of fact 


the question of 
The defendant, 


these were mal lands, 

adverse possession arises, 
Mr. Shillingford’s case is that granting 
that there was adverse possession of 
Lachmipat and others, when he purchased 
the putni undef Regulation VII of 1819, he 
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purchased the putni in question free of 
all incumbrances under section 11 of the 
Regulation and that adverse possession is 
an incumbrance and hence the plaintiff's 
contention that she and before her her 
predecessors-in-interest were in adverse pos- 
sessicn, cannot avail her. 


The plaintiff for the first time in this 
Court contends that the sale to Mr. 
Shillingford was not under the Regulation. 
It was first attempted to show that the 
sale took place in execution of a decree in 
a suit and if was so done because of 
certain 
(Exhibit E) dated llth December 1901. 
We find it stated therein that the sale 
was made “in execution of decree in this 
suit.” From these words it was argued 
that the sale of the putni was in execution 
of a decree in a suit. On the Court 
pointing out that the sale-certificate shows 
that the sale was made by the Collector 
and the Officer granting the certificate 
was a Certificate officer, because under his 
signature we find 0.0. z.e Certificate 
Officer, it was then contended thatatany rate 
it was a sale under the certificate pro- 
cedure and not under the Regulation and 
hence section 11 of that Regulation has 
no application. A puint can only be sold 
for rent under the Regulation. It is no- 
body’s case that the putni was not sold 
for rent. The sale-certificate, it appears, 
was given on a printed form, after filling 
up the gaps, kept in the Certificate 
Office. This, we think, will not convert the 
putni sale into a certificate-sale. We 
understand from the pleadings that in the 
lower Court the plaintiff’s case was not 
that the sale was not effected under the 
Regulation. We find it from the wording 
of issue No. 5, which is: “Are the lands in 
suit milik lakhèraj of the plaintiff and are 
the defendants 3rd party tenants in the 
said lands, and if so, what effect has the 
sale of putni-tenure under Regulation VIII 
of 1819 on it?” This shows clearly that 
the plaintiff had acquiesced in the sale 
having been under the Regulation. The 
only dispute wat as to fs effect. We do 
not find in the plaint any allegation that 
the sale was not under the Regulation, nor 
do we find in the memorandum of appeal 
any, distinct allegation that the sale in 


t 


expressions in the sale-certificate . 


te 
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question was .not. under the Régulation, 
although the ‘Idiver Court distinctly held 
that it was so. Grounds Nos. 14, 15, 16 
rather go to show that it was accepted 
by the plaintiff that Sobh Nath Misser and 
his heirs were the defaulting guéuidars 
when the pulni was sold and purchased 
by defendant Ist party. For the above 
reasons there can be no doubt that the 
sale of the putni took place under the 
Regulation and the purchaser took it free 
of allincumbrances. ‘This also disposes of 
the question of res judicata. Lt was con- 
tended, as observed before, that when in a 
previous suit it was held that the disputed 
lands were milik and the judgment was 
upheld by this Court, the present suit is 
barred by the rules of res judicata. In 
the course of arguments it was conceded 
by the plaintiff's Counsel that if the sale 
to Mr, Shillingford was a sale under the 
Putni Regulation the question of vres 
judicata does not arise. We have already 
held that the sale was underthe Regula- 
tion and hence no question of res judicata 
can arise. We now turn to the question 
whether adverse possession is an incum- 
brance within the meaning of section 11 of 
Regulation VIII of 1819. The authority 
relied upon by the appellantis the case of 
Taraprasad Mittra v. Ram Nursingh Mittra 
(2). In this case it was held that“ the 
purchaser of an under-tenure sold at the 
suit of a landlord acquires rights higher 
than those of an ordinary purchaser by 
private contract, only to the. extent con- 
ferred by express terms of law. The pur- 
chaser of a putni talook is not entitled to set 
at naught all decisions arrived at against the 
defaulting putnidar.” But we have several 
more recent cases that have held otherwise. In 
the case of Nuffer Chandra Pal Chowdhry v. 
Rajendra Lal Goswami (3), ib was held that 
“an encroachment by a trespasser comes with- 
in the meaning of an incumbrance and ad- 
verse possession against the defaulting 
puinidar isan incumbrance. ” 


* In the case of Khantomonee Dasi v. 
Bijoy Chand Mahatab Bahadur(4), it was held 
that a purchaser at n sale under” Regula- 

- 9 e 

(2) 14 W. R. 283; 6 B. L. R. App. 5. 

(3) 25 ©. 167. 

(4) 19 C. 787. 


Munjanald Debi (7), it 
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tion VLI of 1819 was unaffected by any 
adverse possession of land appertaining to 
the pulné talook which had been encroached 
upon. 

The same view was takenin the case of 
Karmi Khan v. Brojo Nath Das (5). 

In the case of Gobinda Natha Shaha v. 
Surja Kanta Lahiri (6), it was beld that 
“ the purchaser ab a sale under Regulation 
VIII of 1819 is entitled to ‘avoid any 
incumbrance created by the defaulting pro- 
prietor and is not bound by any adverse 
possession held against the latter.” 


In the case of Satish Chandra Sinha v. 
was held “that 
although the position of a purchaser ata 
sale under Regulatiun VIII of 1219 may 
not be precisely that of a purchaser ata 
sale for arrears of revenue, yet he is not 
privy in estate to the defaulting proprietor 
and hedoes not derive his title from him, 
as under section 11 of the Regulation he 
has acquired the property free of all incum 
brances that might have been created by 
the act of the defaulter, his representatives 
or assignees and consequently a claim of 
rent by such a purchaser is not barrea 
by res judicata by reason of the failure ol 
a suit for rent by a previous putnidar on 
the ground that the relationship of land- 
lord and tenant between the then plaintiff 
and the defendants was not established. ” 
The above authority establishes, first, that 
the judgment in the suit mentioned above 
instituted by the then plaintiffs against 
Lachmipat for establishing that the lands 
purchased by the latter in execution of his 
decree against Raja Rajendra were mal lands 
and not milik lands of the Raja, does not 
operate as ves judicata and that if the 
possession, of Lachmipat and his successors- 
in-interest was aclverse possession then the 
defendant Ist party as a purchaser of the 
defaulting putni can avoid the incumbrance 
of adverse possession. The words “is sold 
free of all inecumbrances that may have 
accrued upon it by act of the defaulting 
proprietor” in section ll of the Regulation 
require a little explanation. By the 


4 < * . 
words “ defaulting proprietor” is meant 


e (5) 220. 244. 


(6) 26 0. 460. 
(7) 15 Ind. Cas 869,17 C W. N, 340. 
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tenure in default 
and these words are not intended to be 
restricted to the particular proprietor for 
whose default the putni was brought to sale. 
It was so held in the case of Gopendro 
Chunder Mitter v. Mokaddam Hossain (8). 


For the above reasons we are of opinion 
that there is no legal evidence to show that 
the disputed lands had ever been the milik 
lands of Raja Rajendra and that the lands 
in dispute in the present case have not been 
identified with the plots mentioned in the 
sale-certificate of liachmipat, except plot No. 
9 of the plaint and that there having been 
no milik lands of the Raja, such posses- 
sion as Jachmipat and his suecessors-in- 
interest may have had would only be an 
incumbrance within the meaning of section 
11 of Regulation VIII of 1819 and the pur- 
chase of the putni having been under this 
Regulation, the purchaser, Mr, Shillingford, 
purchased it free of all incumbrances. Plot 
No. 9 of the plaint, although identified 
with plots in the sale-certificates of Lachmi- 
pat, it cannot be treated asa milik land. It 
may have beenio possession of Lachmipat 
and after him of his successor in-interest, but 
this possession having been adverse to the 
then puinidar was an incumbrance and hence 
avoidabie. 

The appeal for the above. reasons is dis- 
missed with costs. 


Coxs, J.—I agree that the appeal should 
be dismissed. The fact that the suit was 
twice withdrawn, and the proceedings at 
the time of the Record of Rights and before 
the amins, who have inquired into the 
matter, show conclusively that the plaintiff 
has no real idea what lands were covered 
by Lachmipat’s purchase in the seventies. 
In this Court althongh the appeal has 
been pending for years, and although the 
parties have now known for a considerable 
time that the case was about tobe taken 
up, yet the learned Counsel, who appeared 
for the appellant, made no real attempt to 
identify the land claimed with the lands 
purchased by Lachmipat. So utterly vague 
and indefinite is the claim that, though a 
mass of evidence has been directed to prov- 


ing thatthe land claimed is identical with ¢ 


the land covered by the sale-certificates, yet 


(8) 21.0, 702 at pp. 714, 719, 
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learned Counsel devoted the- greater part of 
his argument to contending that his client 
wasat any. rate entitled to the area of 305 
lighas, covered by the snit No. 78 of 1873, 
which was a suit brought to set aside a sale 
of the 6th December 1872, to which none 
of -the certificates relate. The oral evidence 
is quite worthless. The principal witness is 
one Garibulla, who declines to adhere to any 
previous statements he has made with 
regard to this land, and would doubtless be 
equally willing to repudiate his present 
statements to-morrow if he thought it ad- 
visable. 

Assuming that plot No. 9is identified as 
included in Lachmipat’s purchase, I agree 
that any rights thus acquired were avoided 
by the putni sale. I entirely agree that 
the appellant is not entitled in appeal to 
take for the first: time the plea that the 
sale was not a putnz sale, when that question 
was never putin issnein the lower Court. 

Appeal dismissed. 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Seconp Cryin APPEAL No, 421 or 1912. 
December 15, 1914. 
Present:—Mr. Lindsay, J. ©. 

ALT BAKHSH—PLAINTIPF-—ÀPPELLANT 
VErSUS 
GHURAI— DEFENDANT, AND ANOTHER — 
PLAINTIFF—-RESPONDENTS. 

Grove transaciion, whether transfer of moveable or of 
ammoveable property, question of Jact—-Registration Act 
(XVI of 1908), s. 17 (1) (a)—‘'rees, whether moreable 
or invmoveadle property—-Hevidence Act (I of 1872), s. 91 
—- Legal relationship, existence of, proofas to—Gift 
by a Muhanmadan—Deed of gift, madmissible in eri. 
dence—-Oral evidence, admissibility of. 

The question whether a grove transaction amounts 
to merely a transfer of standing timber or to a larger 
transfer of an interest in immoveable property is one 
to ba determined upon the circumstances of each‘case. 
[p. 181, col. 2.] 

Where a transfer is made of certain plots of land 
containing trees of various kinds and a hous, not 
with the intention that the trees ara to bh s-.vr2red 
and used as timber, but with the intention that the 
plots are to be maintained as grove as they are, the 
transfer is one of immoveable proporty and tho deed 
of transfer requires registration. [p. 181, col. 2.] 

Mangal Sen v. Musammat Naoli, 9 Ind. Cas.:478, 
dissented from. 

Sukry Kurdeppa v. Goondakul, Nagireddi, 6 M. JH. 
C. R. 71 at p. 73, referred to. 

The fact of the existence of a‘ particular legal 
relationship may be established by oral evidence, 
although the terms which govern the relationship 
may be expressed in writing. [p. 182, col. 1.] - 
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Where a Muhammadan esecutes a deed of gift 
which is found to be inadmissible in evidence, oral 
evidence is admissible to prove that the gift has been 
validly made in accordance with the Muhammadan 
Law. [p. 182, col. 1.] 


Appeal from the decree of the District 
Judge, Rae Bareli, dated the 11th July 1912, 
upholding that of the Munsif, Musafirkhana, 
dated the 25th April 1912. 

Mr. Muhammad Wasim, for the Appellant. 

Mr. Ali Muhammad, for the Respondents. 

JOUDGMENT.—The dispute between the 
parties in this case relates to certain trees 
ard a clump of bamboos the case of the 
plaintifis being that they were entitled to 
a share of this property under the Muham- 
madan Law of inheritance. The defendant 
seb upa deed of gift unregistered, which 
the Courts below have accepted in evidence as 
sufficient proof of the defendaxt’s title. The 
lower Appellate Court has also referred to 
oral evidence on the record, which shows that 
a gift was made and possession delivered to 
the defendant, and has held that this evidence 
alone is sufficient to establish tl:e fact that 
a gift was made. The first point argued in 
appeal is that the Courts below were wrong 
in admitting the unregistered deed of gift 
into evidence. The contention is that the 
transfer being one of immoveable property by 
way of gift the deed was compulsorily 
registrable under the provisions of section 17, 
sub-section (1), clause (a’, of the Registra- 
tion Act: and ‘section 49 of that Act is, 
therefore, relied upon to show that the deed 
being unregistered could uot operate to 
transfer any title to the defendant. 


Both the Courts below seem to have 
treated the trees referred to in the document 
as moveable property’ within the definition 
of that expression contained in section 2, 
clause (9), of the Registration Act; that 
is to say, they were of opinion that the 
trees were standing timber which the Act 
regards as “moveable property.” They 
held accordingly that the document was 
not liable to registration and was admissible 
if evidence. They relied upon a ruling of 
the Allahabad High Couft reported as 
Mangal Sen v. Musummat Naoli(1), in which it 
seems to bave been held that a grove 
of mango trees apart from the land on 
which it stands is not immoveable property 


for the purposes of registration. If that 
(1) 9 Ind. Cas. 478, 
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ruling assumes, as it appears to do, that 
“standing trees” and “standing timber” 
are convertible terms I am unable to follow 
it. The question whether a grove transac- 
tion amounts to merely a transfer of 
standing timber or to a larger transfer of 
an interest in immoveable property 
is one to be determined upon the 
circumstances of the case. As was observed 
by the Judges of the Madras High Court 
in the ease reported as Sukry Kurdeppa v. 
Goondakull Nagireddi (2): |“ Certain things, 
such asa piece of land, are in all circum- 
stances immoveable. Others, such as trees 
attached tothe ground, are, so long as 
they are so attached, immoveable: when 
the severance has been effected they 
become moveable. A document, therefore, 
evidencing an interest in land must always 
require registration. One with respect to 
trees may or may not require it, according to 
the character of the transaction. Jf the parties 
contemplate the interest passing after con- 
version of the immoveable to a moveable, 
it will not. If the interest passed con- 
templates the continuance of the quality 
of immovability, it will.” In the case 
before me the deed speaks ofa transfer of 
two plots of land containing trees of various 
kinds and a house and there was obviously 
no intention that the trees should be severed 
and used as timber: on the contrary, it 
‘appears to have been contemplated that 
the plots should be maintained as groves, 
which they were at the time the transfer 
was made. There was clearly a gift of 
immoveable property and the deed required 
registration ; and the finding of the Courts 
below to the contrary is au error of law, 
There remains the question whether the deed 
being inadmissible to prove a transfer by 
reason of want of registration, the defendant 
was entitled. to produce and rely upon 
evidence aliunde to show that a valid gift had 
been made in his favour. 

It is conceded that as the parties are 
Muhammacdans the transaction was not 
governed by the provisions of Chapter VIL 
of the ‘Transfer of Property Act [ef. 
section 129 of that Act] and it is admitted 
gthat under Muhammadan Law a valid 
transfer by gift can be effected by delivery 


(2) 6 M. IL C. R. 71 at p, 73. 
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of possession to tbe donee with the 
intention of passing the property to him. 
The oral evidence adduced in the case 
shows that there was such a delivery in 
this instance, 

But it is argued that the donor having 
elected to have a deed executed as evidence 
of the transfer, no other evidence except 
the document itself: is admissible in proof 
of the transaction and consequently if the 
reception in evidence of the deed is 
impossible for want of registration, the 
transfer cannot be proved at all. 

Section 91 of the Evidence Act is relied 


upon in support of this contention, but 
that section only excludes evidence, other 
than the document itself, to prove the 


terms of a contract, or of a grant or of any 
other disposition of property. But the fact 
of the existence of a particular legal 
relationship may be established by oral 
evidence although the terms which govern 
the relationship may be expressed in 
writing (Phipson, Law of Evidence, 4th 
Edition, p. 528*); and it has been held in 
England that the existence of a partnership 


‘may be shown without producing the deed [see 


Alderson v. Clay (8), alsothe other authori- 
ties referred to in the passage from Phipson 
above mentioned |, 

I hold, therefore, that the oral evidence 
of gift adduced here was admissible and 
as it has been believed it must be taken 
that the defendant is in possession as 
owner by a valid transfer by way of gift. 

The plaintiffs in these circumstances 
had no title and the suit necessarily failed. 

The appeal is dismissed with costs. 


Appeal dismissed. 
(8) 1 Stark, 405; 18 R. R. 788. 
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CALCUTTA HIGH COURT. 
Seconp Civi AppEA No. 580 or 1913, 
with Rove No. 280 or 1914. 

January 5, 1915. 

Pae sent:—Mr. Justice N. Chatterjea and 
Mr. Justice Greaves. 

ABDUL RAHMAN SARKAR— Pratt rr— 
APPELLANT 

as VETSUS : 
PROMODE BEHARY DUTTA AND OTHERS 


7 —_ DBPENDANTS—-RESPONDENTS, 
Civil Procedure *Code (Act V of 1908), O. XXI, 7. 


S9—Occupancy holding not transferable without consent 
of landlord, purchaser of, right of, to apply under Order 
KAT, r, 89-~—Landlord, right of, wher himself purchaser 
at rent-cecree—Eastern Bengal and Assam Tenancy Act 
(T of 1908), s. 170 (4), applicability of. 

A landlord can terminate the interest of a pur- 
chaser at an execution sale of an occupancy holding 
not transferable without the consent of the landlord 
and his right to do sois independent of an execution 
salo. [p. 183, col. 2.] 

Therefore such a purchaser has no locus standi to 
make the application to have the sale for arrears of 
rent set aside under Order XXI, rule 89 of the Civil 
Procedure Code, where the purchaser under the rent 
decree is the landlord himself. [p. 184, col. 1.] 

Tarak Das Pal v, Harish Chandra Banerjee, 16 Iud. 
Cas. 977: 17 ©. W. N. 163; 16 C. L. J. 548; Dayamoyt 
Dasi v. Ananda Mohan Roy Chowdhuri, 27 Ind. Cas. 
61; 20 ©. L. J. 52; 42 O. 172; 18 ©. W. N. 971 (F. B.), 
referred to, 

The Eastern Bengal and Assam. Tenancy Act, section 
170 (4), does not debar the landlord when he hag 
himself purchased the holding at a sale held in 
execution of a decree for arrears of rent due thereon, 
to challenge the right of the purchaser (who has not 
been recognised by him) to make the deposit on 
the ground that as against him such purchaser has 
acquired no title and, therefore, cannot come under 
Order XXI, rule 89. [p. 184, col. 1.] 

Appeal against an order of the District 
Judge, Rangpur, dated the 24th September 
1913, affirming that of the Munsif, second 
Court, Nilphamari, dated the 2nd of August 
1913. 

Babu D. N. Bagchi, for the Appellant. 

Babu Atul Chandra Gupta, for the Respond- 
ents. 

JUDGMENT.—-This appeal and the con- 
nected Rule No. 280 of 1914 (issued upon an 
application under section 115 of the Civil 
Procedure Code) arise out of an application 
under Order XXI, rule 89 of the Civil Pro- 
cedure Code, to set aside the sale of a hold. 
ing in execution of a decree for rent. 

No appeal lies in this case, and we have, 
therefore, to consider the question raised in 
the case in the Rule. 


The question for decision is, whether the 
petitioner had a locus standi to make the 
application under Order KAJI, rule 89 of the 
Civil Procedure Code. ‘The opposite parties 


_ are the landlords of the holding, which was 


sold in execution of adecree for arrears of 
rent due thereon against the tenant and 
purchased by the landlords themselves. The 
petitioner purcheé&sed the tolding at a sale 
held in execution of a wmortgage-decree 
against the tenant, prior to the sale for 
arrears of rent, and was in possession thereof. 
He applied to have the sale for arrears of 
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rent set aside under Order XXI, rule 89 
of the Code. The holdingis an occupancy 
holding and not transferable withont the 
consent of the landlord. The Courts below 
held that the petitioner had no locus standi 
to make the application. 

Now, under Order XXI, rule 89, where 
immoveable property has been sold in execu- 
tion of a decree, any person either owning such 
property or holding an interest therein by 
virtue of a title acquired before such sale may 
apply to have the sale set aside. The pebi- 
tioner having purchased the holding at a sale 
held in execution ofa mortgage-decree acquired 
a title to the property. But he purchased an 
entire holding: the landlord was, therefore, 
entitled to eject him if he chose to doso. As 
against the landlord, he had not acquired any 
title tothe property. ` 


It is contended on behalf of the petitioner 
that he has a title to the property so long as 
the landlords do not choose to enter on the 
holding. But it was the landlords themselves 
who were the purchasers at the sale sought 
to be set aside, and who would in ordinary 
course obtain possession of the holding, 
though as purchasers, and they insist upon 
their right to refuse to recognise the title of 
the petitioner under his purchase, and resist 
the application to have the sale set aside. 
The petitioner is brought face to face with 
the landlords, and wedo not see how under 
these circumstances the petitioner can be 
said to be a person either “ owning” the 
property, or “holding an interest therein by 
virtue of a title acquired” before the rent sale 
as against the landlords. 


It will not be profitable, to discuss the 
cases decided before the Full Bench case of 
Daamoyt v. Ananda Mohan Roy Chow- 
dhuri (1). 

There is one case decided subsequent to 
the Full Bench decision, Rule No. 175 of 1911, 
decided on the 22nd July 1914, Ahmudullah 
Chowdhury v. Harkaru Saha(2), which should 
be noticed. In that case it was held that 
the purchaser of a holding is entitled to 
deposit the decretal amount under section 
170 (8) of the Bengal Tenancy Act. In that 
case the Court in referring to the decision in 


. e 
(1) 27 Ind, Cas. 61; 18 C, W. N. 971; 20 C. L. J. 62; 
42 C. 172. - 
(2) 27 Ind. Cas. 176; 18 O. W, N. COXXXI. 


Tarak Das Pal v. Harish Ohandra Banerjee (3) 
[where it was held that if the purchaser had 
been in possession for more than 12 years to 
the knowledge of the landlord he was held 
entitled to make the deposit under section 
170 (8)] observed that the learned Judges did 
not hold it material to consider whether the 
purchaser had acquired by possession for a 
period longer than 12 years the status of a 
tenant ofa non-transferable holding. It is 
true the learned Judges did not consider it 
material whether the purchaser had by such 
possession for 12 years acquired the status 
of a tenant, but the decision was based on 
the ground that the possession of the purchaser 
claiming to be a tenant for a period longer 
than 12 years to the knowledge of the land- 
lord conferred on him the position of a person 
who had an interest in the holding within 
the meaning of sub-section 3 of section 170. 
In the present case the petitioner’s purchase 
was within 12 years of the suit. Then the 
learned Judges (in Rule No. 175 of 1911 
cited above) referred to the Full Bench 
decision and observed as follows: “One of the 
questions referred was: ‘Whether a right of 
occupancy which is not transferable by 
custom or local usage is a right which can be 
transfered at all P? Aud it was answered 
in the affirmative subject, however, to the 
qualification that “where the transfer is a 
sale of the whole holding, the landlord, 
in the absence of his consent, is ordinarily 


entitled to enter on the holding.’ The 
landlord, therefore, can terminate the 
purchaser’s interest at any time, and his 


right to do so is independent of an execution 
sale. We do not think, however, that on 
that account the interest is...... voidable on 
the sale...... the purchaser has an interest...... 
voidable -on the sale, and the deposit was 
quite competent,” 


The case was one under section 170, 
clause (3), which relates to the deposit - of 
the decretal amount prior to the sale, by a 
person “haviag an interest which is voidable 
on the sale.” Order XXI, rule 87 of the 
Civil Procedure Code, relates to deposit 
after sale, by a person either “owning” 
the property or “having an interest by 
virtue of a title acquired before the sale.” 


(3) 16 Ind. Cas. 977; 16 ©. L.J. 548;17 C, W.N. 
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However that may be, in the present 
case the landlords themselves, as stated 
above, have purchased the holding, and 
would in ordinary course enter into 
possession of it (though as purchasers) 
and they resist the application. 

Under the circumstances of the present 
case, we donot think that the application 
should be allowed, and the landlords 
driven to eject the petitioner as a 
trespasser. 


The case comes from the District of 
Rangpur, and is, therefore, governed by the 
provisions of the Eastern Bengaland Assam 
Tenancy Act. It is pointed out on behalf 
of the petitioner that Order XXI, rule 
89 of the Civil Procedure Code (corresponding 
to section 310A of the old Code), though 
made inapplicable to a holding attached in 
execution of a rent decree under the 
Bengal Tenancy Actis, not somade mapplicble 
under the Eastern Bengal Tenancy Act 
(see section 170), and the fourth sub-sec- 
tion of section 170 of the latter Act lays 
down that the withdrawal of the amount 
deposited under section 310A of the Code 
of Civil Procedure by the decree-holder land- 
lord shall not operate as an admission of the 
transferability of the tenure. or holding 
sold in execution of the decree, and it is 
contended that these provisions show that 
a person in the position of the petitioner 
may apply under Order. XXI, rule 89, of 
the Civil Procedure Code when a 
holding is sold in execution of a decree for 
arrears of rent under the Eastern Bengal 
Tenancy Act. But all that snb-section 4 
says is that the withdrawal of the deposit 
by the landlord would not operate as an 
admission of the transferability of the 
holding. Notwithstanding the withdrawal it 
is open to the landlord to contest the validity 
of the transfer, if he chcoses to do so. ‘he 
said sub-section does not debar the Jandlord, 
when he has himself purchased the holding 
at a sale held in execution of a decree for 
arrears of rent due thereon, to challenge the 
*yight of the purchaser (who has not been 
recoguised by him) to make the deposit, on 
the ground thatas against hiu such purchaser 
has acquired no title and, therefore, cannot 
come under Order X XI, rule 89. 

: Weare accordingly »of opinion that the 
petitioner in the present case has no locus 


A 
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standi to apply under Order XXI, rule 89 of 
the Civil Procedure Code. 

The appeal must be dismissed, and the 
rule also will be discharged with costs, 1 
gold mohur. 

Appeal dismissed ; 
Rule discharged. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Miscettanwous Cryin Arrear No. 24 
or 1914. 

December 2, 1914, 
Present:—Mr.- Lindsay, J. O. 
MAHMUD ALI—AUCTION-PURCHASER—- 
APPELLANT 
TETSUS 
GOBIND PRASAD—Decreu-HOLvER, 
AND ANOTILER——d UDUMENT-DEBTOR 
—~ RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. KAT, rr. 66 
(2), QO—Tinz of sule, omission to specify, whether 
irregularity. š 

An omission to specify the time of sale under 
Order XXI, rule 66 (2), is an irregularity within the 
meaning of Order XXI, rule 90, and, it substantial 
injury has been sustained by reason of it, the sale 
should be set aside. [p. 186, col. 1.] 


Appeal against the order of the Sub- 
ordinate Judge, Lucknow, dated the 18th May 
1914, 

Mr. Zahur Ahmad, for the Appellant. 

Mr. Bisheshwar Nath, for the Respondents. 

JUDGMENT.—This is an appeal against 
the order of the Subordinate Judge of 
Lucknow allowing an application made to 
him under Order XXI, rule 90, for the 
setting aside of a sale beld in execution of 
a decree. The facts of the case may be 
stated briefly as follows. The property put 
up for sale was a grove consisting of two 
plots situated in Sheikhapur Aliganj. The 
estimated value of the property was given 
in the sale proclamation as Rs. 2,000 but 
at the sale which took place on the 20th 
March 191-4, it was knocked down to 
Malmud Ali, the appellant here, for Rs. 700. 
There is on record evidence given by the 
village Patwari whicle goes ®% show that 
the property is worth a good deal more 
than this sum. It is also important to 
notice that on two previous{occasions the 
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Revenue Officer who had charge of the sale 

. postponed it because the bids then received 
were inadequate. On the last occasion when 
the sale was adjourned Mahmud Ali, the 
appellant, was the highest bidder. He 
offered Rs. 1,600 for the property, which 
the sale-officer refused to accept as being 
insuficient,- 

On the 27th March the decree-holder 
objected to the sale on the ground that 
there bad been material irregularity in con: 
ducting it. The specific irregularities alleged 
were: 

(1) that the sale was conducted in a hurry 
before bidders could assemble ; 

(2) that the'sale-officer should have started 
the bidding at Rs. 1,600 the highest bid at 
the previous sale ; 


(3) that the sale-officer had omitted to 
notice that on the two previous occasions 
‘of sale the property had been withdrawn as 
the bids were too low and that he ought, 
therefore, to have refused to accept the 
small sum offered on this third occasion ; 

(4) that the decree-holder, intending to 
bid himself, had sent his son, who arrived 
at 1-30 p.m. after the sale was over. 

In a further petition of objection lodged 
on the 9th April the decree-holder raised 
two other pleas; viz., 


(5) that there had been no regular publica- 
tion of the notice of sale and 

(6) that no time for the holding of the 
sale had been specified in the sale-proclama- 
tion. 


So far as grounds 1 to 3 are concerned it 
cannot, I think, be argued that they disclose 
any irregularity in the publication or conduct 
of the sale. If due notice of the time of 
sale is given, it is the business of intending 
bidders to be present and the sale-officer 
is under no obligation to wait till they 
choose to come. Nor again is the sale-officer 
bound to start the bidding at the figure 
which represenis the highest amount offered 
at g previous attempt to auction the property. 
Further the acceptance of the last bid being 
a matter within the discretion of the sale- 
officer, I am not prepared to hold that a 
Court has power to®interfer@ merely because 
in a case like the present he accepts at a 
new sale a sum. lower than was offered at 
an earlier one. i i 
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As regards ground () referred to above, 
the Subordinate Judge found that there was 
no irregularity established in connection with 
the publication of the sale: that finding is 
in my opinion correct. 

The lower Court took no notice in its 
judgmeut of the plea that no time for sale 
was specified in the proclamation. But it 
set aside the sale on the finding that the 
price obtained was altogether inadequate 
and that the. acceptance of it amounted to 
an injury to the interests of both the decree- 
holder and judgment-debtor. The Sub- 
ordinate Judge relied upon the inherent 
power of the Courts to make such orders 
as may be necessary for the ends of justice, 
which is recognised by section 151 of the 
Code of Civil Procedure. 


It is contended here that no material 
irregularity in-the publication or conduct of 
the sale having been established, the Court 
below was wrong in resorting to the pro- 
visions of section 151. I do not think it is 
necessary for me to discuss this question. 
Lhe respondents’ Counsel has sought to 
support the order of the Court below upon 
the ground that there was an irregularity 
owing to the time cf the sale- not being 
specified in the proclamation. This point 
was not dealt with by the lower Court. 
Had the Subordinate Judge taken the trouble 
to look at the proclamation which he had 
signed himself, he could have seen that no 
hour for the sale is mentioned. And pre- 
sumably he is ‘aware that under Order KAT,. 
rule 66. (2), it is necessary to state the time 
of sale. He ought not to have allowed the 
proclamation to issue under his signature 
until he had satisfied himself that it was 
in order, which it was not. The omission 
to specify the time is on the face of ita 
breach of rule 66 (2) and, therefore, an 
irregularity—and itis no answer to say, as 
was said by the appellant’s learned Counsel, 
that the proclamation was drawn up on the 
prescribed form which contains no special 
space for making an entry to show the time 
of sale. It was the business of the Court 
to Insert the time whether any special space 
for the entry is to be found in the form 
or not. There was plenty of room for writing 
fi the hour of sale. A 

The question then is whether the 
applicant-deèree-holdèer sustained substantial 
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injury by reason of the irregularity he has 
been able to prove. In the circumstances 
set out above it is I think a reasonable 
and proper conclusion that he did. On 
the previous occasion when the property 
was withdrawn there was considerable 
competition for it—so much so that Mahmud 
Ali had to go up to Rs. 1,600. When we 
find that on the 20th March he was able 
to pose as the highest bidder with an offer 
of Rs. 700 for the very same property, it 
can be inferred that the competition was 
dull—a fact which may reasonably be 
attributed to the omission to specify the 
time of sale in the proclamation. 

For these reasons, 1am of opinion, that 
there was good and sufficient ground for 
setting the sale aside and that the appeal 
must fail. I dismiss it with costs accord- 


ingly. 
Appeal dismissed. 


MADRAS HIGH COURT. 

Civi AprgeaL No. 363 or 1913. 
November 13, 1914. 
Present:-——Mr. Justice Sankaran Nair and 
Mr. Justice Spencer. 
ALLAMSETTI APPALA SURYANA- 
RAYANA AND OTHERS—J)&PENDANTS 
Nos 1 ro 6 —APPELLANTS 
versus 


PERLEEKHANA VENKATASIVA 


RAO PANTULU—- PLAINTIFF AND ANOTHER 
DEFENDANT No. T—RESPONDENTS. 
Transfer of Property Act (IV of 1882), ss. 60, 70 
—-Mortgagor and mortgagee-—Usufructuary mortgage 
Consideration, portion of, wnpaid—Unregistered letter 
passed, undertaking to give credit for interest, admis- 
sibility of-——Registration Act (XVI of 1908), s. 
49 --Mortgagee admitting non-payment but contending 
that separate suit ought to be brought—Plea, if valid 
—Decree, if to be given for full amount of mortgage 
Litigation eapenses, liability for—Burden of proof. 
Where a portion of the consideration for a usufruc- 
tuary mortgage-deed for 10 years, executed by the 
plaintiff to defendants Nos. 1 and 2 and their deceased 
undivided elder brother G, remained unpaid and 
where at the time of the registration of the said 
document, G passed an unregistered letter to the 
plaintiff! whereby he undertook to pay the said 
balance in 10 days and in ease of default to pay 
interast on the sama at 1 per cent. per mensem an@ 
give credit to this interest till the mortigage-bond 
remained undischarged; and whero on failure of G 
or defendants Nog. 1 and 2to pay the said sum, the 


Was entitled to 


‘On the day on which 


plaintiff instituted asuit after the expiry of the 10 
years, for redemption of the mortgage and for 
accounts and the defendants contended that they 
were entitled to be paid the full amount of the 
mortgage without deducting the amount mentioned 
as unpaid in the letter, which was inadmissible in 
evidence for want of registration, leaving the plain- 
tiff to bring a separate suit for the amount: 

_ Held, that the letter was not admissible in 
evidence to modify the terms of the mortgage-deed; 
that though the transaction covered by the letter was 
independent of the mortgage and the plaintiff 
institute a separate suit for the 
recovery of any amounts that may be due under 
it yet the defendunts were not entitled on 
that ground to claim that they must be paid 
the full amount of their mortgage without that 
sum being deducted. [p. 188, col. 1.] 

Held, further, that it was the duty of the 
mortgagees to prove the exact amount of expenses 
incurred by them in carrying on litigation connected 
with the property mortgaged if they insisted to 
recover them from the morfgagor and that in the 
absence of any evidence to show what those 
expeuses were they were not entitled to be 
given credit for any amount, even though it 
might appear that they were put to some expeuse. 
[p. 188, col. 2.] 

Appeal against the decree of the 
District Court of Vizagapatam in Original 


Suit No. 6 of 1913. 


FACTS.—The plaintiff executed a usufruc- 
tuary mortgage-deed in favour of the 
defendants Nos. 1 and 2 and one Gavarayya, 
their deceased undivided elder brother, 
for Rs. 17,000 for a period of ten years. 
Defendants Nos. 3 to 6 are the undivided 
sons of Gavarayya and the 7th defendant is 
a sub-mortgagee of defendants Nos. 1 to 6. 
the mortgage-deed 
was registered Gavarayya, as manager of 
the family, wrote a letter to the plaintiffs 
stating that out of the consideration of 
Rs. 17,000 recited in the mortgage-deed 
ouly Rs. 14,000 and odd had been paid and 
undertaking to pay the balance of Rs. 2,000 
and odd within ten days from the date of 
that letter and further agreeing, in the 
event of his not so paying the said balance, 
to pay interest on that amount at one rupee 
per cent. per mensem and to give credit 
to the same at the time of the discharge.of 
the mortgage. The defendants did not pay 
the plaintiff the sum of Rs. 2,000 and odd 
as promised in the letter within ten days 
from its date. The period of ten years 
fixed asthe durftion of the mortgage having 
expired, plaintiff sued to redeem the mort- 
gage and recover possession of the property 
from the defendants and claimed among 
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other things that account should be taken 
on the footing that only Rs. 14,000 and 
odd had actually been advanced to him 
and further that he should be given credit 
for the interest on the unpaid balance at 
the vate of one per cent. per mensem. 
The defendants, while admitting in the 
written statement that only Rs. 14,000 and 
odd had actually been paid, contended that 
they must be taken to have paid the full 
consideration of Rs. 17,000 as recited in the 
mortgage-deed inasmuch as it was open to 
the plamtiff to recoverit on the strength 
of the letter given by them. They also 
claimed deductions for certain repairs and 
litigation expenses. The District Judge 
found on all points in favour of plaintiff 
and gave a ‘decree for possession. The 
defendants appealed. 

The Hon’ble Mr. B. N. Sarma, for the 
Appellants :—The accounts should be taken 
on the footing that the full amount of 
Rs. 17,000 was paid on the mortgage-deed 
the letter (Exhibit B) is a form of payment 
and the plaintiffs could have sued upon it 
and recovered the amount. The rate of 
interest provided in if was penal, and the 
defendants must be allowed some reasonable 
amount for repairs and litigation expenses, 
though they did not strictly prove the 
same. 


Mr. B. Narasimha Rao, for the Respond- 
ents :—The giving of the letter, Exhibit B, 
cannot be treated as equivalent to the 
payment of the balance. It did not furnish 
a cause of action to plaintiff for recovering 
the unpaid balance in the event of its not 
being paid within ten days. The only right 
which the plaintif had under it was to 
claim credit for interest upon that amount 


at Re. 1 per cent. per mensem at the time. 


of discharge. Exhibit B not being registered 
is inadmissible in evidence to affect the 
terms of the mortgage-deed. Lastly, the 
mortgagee In possession, being more or 
less a trustee of the mortgagor, he is bound 
strictly to account for the receipts and 
expenses. In the absence of such accounts 
the defendants are not entitled to ask the 
Court- to give them some reasonable 
amount by way of repail’s, etc. 
JUDGMENT.—This is an appeal by thè 
defendants Nos. 1 to 6 from a decree for 
redemption of a mortgage (lst November 


1900) by the plaintiff in favour of the 
defendants Nos. 1 and 2 and one Gavarayya, 
the deceased father of defendants Nos. 3 to 


6, who admittedly formed an undivided 
Hindu family, of which Gavarayya was 
the manager till his death. The ‘7th 


defendant is a sub-mortgagee of defendants 
Nos. 1 to 6. The decree directed the 
defendants to put the plaintiff in possession 
of the property and also pay him a sum 
of Rs. 1,800-12-6 for the amount that was 
found to be due to the plaintiff at the 
date of the suit, 29th October 1912, with 
future interest. 


The defendants’ main contention in appeal 
is that they were entitled to recover from 
the plaintiff a large sum of money and 
that the Judge is, therefore, wrong in 
directing them to pay the sum awarded. 
The consideration mentioned in the mortgage 
instrament, Exhibit A, was Rs. 17,009. 
But it is admitted that a sum of Rs. 2,454-8-0 
was not paid and on the date of registration 
of Exhibit A (6th November 1900) a 
letter was written by Gavarayya to the 
plaintiff in which it was admitted 
that the sum aforesaid was not paid and 
be undertook to pay the amount in ten 
days from the date of that letter. If the 
money was not paid within that date, 
Gavarayya, said “with interest at one per 
cent. per mensem from this date,’..... I shall 
give credit tointerest onthe sum pertaining 
to this letter till the bond executed by yon 
in our favour is discharged.” The defend- 
ants’ contention is that this Exhibit modifies 
the terms of Exhibit A, and not having 
been registered is inadmissible in evidence 
for that purpose. But they say it is admis- 
sible to show that the plaintiff has gota 
separate cause of action upon it and, there- 
fore, the defendants are entitled to claim the 
full amount of Rs. 17,000 as due under the 
document and an account must be taken 
upon that footing. If the plaintiff is entitled 
to recover the amount of Rs. 2,454-8-0 
under Exhibit B in this suit, then the 
defendants contend that the sums which 
they say they have paid to the plaintiff were 
made in payment of that debt. If the 
defendants are not entitled to claim Rs. 17,000 
under the mortgage, ‘Exhibit A, then it 
is contended that the subsequent payments 
that have been made by them must be added 
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to the amount that was admittedly due at 
the time of the mortgage instrument. We 
are of opinion that Exhibit B is not admis- 
sible in evidence to modify in any respect 
the terms of Exhibit A. It isan indepen- 
dent transaction and if the plaintiff is entitl- 
ed to recover any amount under it, he may 
bring a separate suit, nor are the defendants 
on that ground entitled to contend that they 
can claim the fullamount of Rs 17,000 under 
the document, Exhibit A. Itis proved in 
the case and it is admitted that out of 
Rs. 17,000, Rs. 2,454-5-0 was not paid. Exhi- 
bit B is not a promissory note or any bond 
which formed part of the consideration for 
Exhibit A. It isan undertaking to pay the 
amount payable under Exhibit A, within 10 
days, with a provision for interest in case 
of non-payment;it was nothing more. We 
think, therefore, that when the bond was 
executed the only amount which was payable 
to the plaintiff under it is the sam of 
Rs. 17,000 less Rs. 2,000, and odd which was 
then unpaid. Then the question that we have 
to decide is whether any amount was subse- 
quently paid by the defendants to the plaintiff 
to make up the full sum of Rs. 17,000. 
The first item is Rs. 186, mentioned in 
Exhibit B. Itis said that on the settle. 
ment of an account of money due on a 
bond which is referred to in Exhibit A, 
n sum of Rs. 186 remained due to the defend- 
If the accounts were settled at the 
time of Exhibit A, it is not shown why 
this was not ineluded therein; it is not 
explained how a mistake, if any, was made. 
What is recited in Exhibit B is that accounts 
have to be looked into, and it is not shown 
that accouuts have been looked into. Defence 
witness No. 1 cannot now explain how that 
amount is due; on the same day it is 
repudiated in Exhibit F, which we see no 
reason to disbelieve. We, therefore, disallow 


this item. 


ants. 


The next item of claim is Rs. 471. There 
have been various other transactions between 
the parties extending over a series of years 
and thero is nothing whatever to show that 
this amount was paid towards this claim, 
The next item refers to a claim for Rs. 
100. This claim is open to the same 
objection. It is contended on behalf of 
the appellants that Exhibit I contains a 
reference tothe mortgage amount. It is 


a letter by the plaintiff to the defendants 
in which he states that he had received the 
sum of Rs. 100, but that the amount is 
not sufficient and he says he should be paid 
the whole amount. What it refers to can 
only be ascertained by veference to the 
letter requesting -the defendant to send the 
money. That letter is not produced. Tn 
Exhibit C, the first statement of accounts 
sent by the defendants to the plaintiff, this 
item finds no entry. We must, therefore, 
hold that the defendants have failed 6 
prove that this payment was made to make 
up the balance due under Exhibit A. 


The next contention ou behalf of the 
appellants is that they «re entitled to 
credit for the expenses incurred by them 
in certain criminal proceedings and survey 
disputes. A complaint was filed by one 
Ramudu against Gavarayya, complaining 
that Gavarayya had tampered with a water 
channel and so caused water to flow to their 
own fields instead of to complainant’s lands. 
The plaintif was a witness in that criminal 
proceeding. The judgment in that case has 
not been produced and we are, therefore, 
unable to say whether the proceedings were 
carried on for the protection of the plaintiff's 
title to the land or whether the complaint 
was really due to a wrongful act done by 
the defendants. As to the survey dispute it 
is probable that some expenses were 
incurred by the defendants, but there is no 
evidence to show what expenses were really 
incurred. It is contended that as the defend- 
ants were put to some expenses we ought 
to allow the appellants at least something 
for such expeuses, but it is the defendats’ 
duty, as mortgagees, to show the expenses 
that they were actually put to;and, in default 
of such evidence, the Court will not be 
justified in making any presumption as to 
the expenses that the defendants may have 
incurred. This observation also applies to 
the claim with reference to the criminal] 
proceedings which we have already noticed. 

It is next contended that there was a 
settlement arrived at by which the plaintiff 
agreed to pay Rs. 1,000 for expenses incurred 
by the defendants in, these exyjminal proceed- 
wigs and survey disputes. It appears from 
the evidence of D. W. No. 4, who is stated 
to have been the mediator, that there 
was no settlement, The first defendant 
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himself admits “no writing was made as 
there was no actual settlement.” 

The defendants also claim about Rs. 200 
for repairs and improvements. The mort- 
gage document provides that repairs are to 
be effected after obtaining the plaintiff’s 
sanction. Jor the repairs effected in 1902 
, and 1908 no such sanction was obtained. 
The accounts forall the years, as the Judge 
says, are very shabby ones. There is no 
proof that any repairs were necessary. We, 
therefore, disallow this claim. 4 


We now proceed to deal with the 
memorandum of objections. The lst defend- 
ant swears that the plaintiff's mother 
and her sister had to pay his family a sum of 
Rs. 521, that it was paid by the plaintiff’s 
motherto plaintiff and the plaintiff accordingly 
granted a receipt, Exhibit IV, acknowledg- 
ing the receipt of that amount towards 
the balance of Rs, 2,000 and odd due 
under Exhibit A. The plaintifi’s mother 
denies that any amount was due by her 
to the defendants’ family, but says that 
she had mortgaged her lands to Kuna 
people and had requested the defendants 
by ‘the letter, Exhibit YV, to pay Rs. 821 
to her mortgagees aud they had never 


paid the “same. The plaintif contends 
that it was with reference to that con- 
templated payment that he wrote the 


letter, Exhibit IV; it is admitted by 
defendants that when the plaintiff’s mother 
and her sister took from their family the 
laan of Rs. 821 they executed a document 
in evidence of that loan and placed them 
In possession of certain lands for payment 
of the interest due to them. The lst defend- 
ant now says that that document and 
that cowle were returned by him to the 
plaintiff's mother when he received Exhibits 
TV and V. Apart from the statement in 
Exhibit 1V, there is no reliable evidence 
to prove the loan to Rs. 821. The Ist 
defendant admits that the plaintiff’s mother 
mortgaged the land to the Kuna people 
With possession subsequent to recovering 
the lands from him. No ‘member of the 
Kuna people is examined to show that 
they obtained possession only after Gavarayya 
gave back possession, as is alleged. There 
is little doubt that if the defendantshad 
advanced the sum of Rs. 821 on the 
Rapaka land, as if is stated in Exhibit V, 
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there would have been a registered 
document. In these circumstances we are 


unable to hold that the 
proved that 


defendants have 
any sum of Rs. 821 was 
paid. We accordingly modify the decree 
of the lower Court by substituting the 
sum of Rs. 887-0-8 for Rs. 1,300-12-6 in 
paragraph 2 of the decree and in other respects 
we confirm it, The defendants -Nos. 1 to 6 
will pay the plaintiff’s costs in appealand 
on the memorandum of objections. 

The 7th defendant has filed a memorandum 
of objections claiming that he is entitled 
to his costs. We see no reason to interfere 
with the order of the. lower Court on that 
point. We dismiss the same with costs. 
Decree modified. 


MADRAS HIGH COURT. 
Civin Revision Petition No. 354 op 1914. 
` January 22, 1915. 
Present:—Mr. Justice Seshagiri Aiyar, 
SUBRAMANIA PATTAR-— PLAINTIFR 


— PETITIONER 
VETSUS 
NARAYANA PATTAR—Derenpant— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), » 115, 
scape of—High Court, interference by, extent of— 


‘Acting illegally .or with material irregularity in the 
exercise of gurisdiction’—‘Jurisdiction in clause (3) 
of section 115; meaning of— Perverse view of a point 
arising for decision, and depriving a party oj the 
fruits of prior proceedings, whether grounds for inter- 
ference in revision. 

A High Court will interfere in 
in all cases in which the order of tho 
below is manifestly wrong. [p. 190, col. 2.] 

Taking a perverse view of the point arising 
for decision in a case is a ground for interference 
in revision by the High Court. [p. 190, col. 2.] 


revision 
Court 


Kristamma Naidu v. Chapa Naidu, 17 M. 410 
followed, 
A Judge acts illegally and irregularly in the 
exercise of his jurisdiction, if tho result of his 


decision deprives a party of the fruits of prior 
proceedings. [p. 191, col. 1.1 

The words “acting illegally or with material 
irregularity in the exercise of jurisdiction” cover 
cases in which a Court has falied to” arrive ak 
an obvious conclusion which tho facts . found 
necessitate or has so misapplied the principles of 


191 
col, *.] Li 
A. Court of revision has no power to substitute 


its own finding of fact for that of the lower 
Court. [p. 19], col. 1.] + 
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The power to revise being discretionary, mere 
infringement of the law, even if apparent, is not 
enough to call for interference if there are no 
merits in the case of the party invoking the 
exercise of such power, as such infringement being 
only technical will afford no ground for inter- 


ference. [p. 191, col. 1.] l 
The e "jurisdiction? in clanse (3) of section 


ivil Procedure Code, is used in a much 
eae than is generally attributed to it and 
meaus “the authority or power, which a Court has, to 
do justice in the causes of complaint brought 
before ib.” It must not be restricted to the 
pecuniary, local, or other statutory limits of aforum 
before which proceedings are taken. [p. 191, col, 1.) 

Shew Prosad Bungshidhur v. Ram Chunder Haribuw, 


Ind. Cas. 977; 41 C. 323, followed. | n 
E Hassan Khan v. Sheo Baksh Singh, 11 C. 6; 
11T. A. 237; 4 Sar. P. C. J. 559; Rafique & Jackson's 


P, G. No. 83, considered. 


Petition, under section 115 of Act V of 1908, 
praying the High Court to revise the decree 
of the Court of the Temporary Subordinate 
Judge of Tellicherry, in Appeal Suit No. 70° 
of 1912, preferred against that of the 
Court of the District Munsif of Kuthnparamba 
in Original Suit No. 419 of 1912. ; 

RPACTS.—The suit was upon a promissory 
note. Prior to the institution of the suit, 
there had beena private reference to arbritra- 
tion and as a result thereof the plaint note 
was handed over to the plaintif by the 
arbitrator. In his plaint the plaintiff failed 
to refer to the award. The Subordinate 
Judge held that the existence of the award 
was a bar to the suit and dismissed the same. 
Against the said decree the plaintiff preferred 
this Civil revision petition. 

Mr. P. S. Narayanaswami Iyer, for the 
Petitioner:-——The award only declared the 
rights of the parties, and as the note in 
question was delivered in pursuance of the 
award, the only inference possible 15 that tne 
plaintif could institute a suit upon it. The 
view of the Sub-Judge is perverse. Kristamma 
Naidu v. Chapa Naidu (1). The Court below 
has acted illegally and with material irregu- 
larity in the exercise of its jurisdiction. Vide 
also Shew Prosad Bungshidhur v. Ram 
Ohunder Haribux (2). 

Mr. K. Govinda Iyer, for the Respondent: 
— There is no question of jurisdiction involved. 
The Sub-Judge was entitled to decide rightly 
as well as wrongly, and a wrong desision on 


a, question of law is no ground for interference 6 


1) 17 M. 410. 
ss 23 Ind. Cas. #77; 41 C, 323. 
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in revision. Amir Hassan Khan v. Sheo Baksh 
Singh (3). 

JUDGMENT .—The decision of the Sub- 
ordinate Judge cannot be upheld. The award 
only declared the rights of the plaintiff 
and of the defendant. It stated that the 
plaintiff was entitled to recover the 
amount dne under the promissory note and 
that the defendant was not entitled to 
any damages from the plaintiff. It did not 
purport to give any decree respecting the 
amount due under the promissory note. The 
award has been worked out by the delivery 
of the promissory note to the plaintiff. The 
plaintiff is entitled under the award itself 
to bring a suit upon the promissory note. It 
was not necessary to have referred to the 
award in the plaint. The plaintiff is entitled 
to sue on the note without reference to it. 
The snit may also be regarded as one to 
enforce the obligation created by the award. 
In any view the plaintiff’s claim is well 
founded. The Subordinate Judge is wrong 
in saying that the award is a’ bar to the 
institution of the suit. But I am very much 
impressed by the fact that this is a case 
under section 115 of the Code of Civil Pro- 
cedure. In this Court, individual Judges 
have expressed opinions regarding the scope 
of that section which are not easily reconcil- 
able. Different Benches have taken different 
views. As.a result of the examination 
of the authorities, [ find that the predomi- 
nant viewin Madras is that the High 
Court should interfere in all cases in which 
the petitioner can satisfy the Court that 
the order of the lower Court is manifestly 


wrong. My view of the present case is 
this, The Subordinate Judge, to use the 


language used by some of the Judges in 
Kristamma Naidu v. Chapa Naidu (1), has 
taken a perverse view of the point arising 
for decision. He has misread the terms 
of the award. The award hands over the 
promissory note to the petitioner; the only 
object of doing so is to enable him to 
recover the money due thereunder : and 
yet the Subordinate Judge says that the 
award is a bar to this suit. I am clearly of 
of opinion that the Subordinate Judge 
is wrong. The *result % the petitioner 
is deprived of the very right which 


(3) 11 O. 6; 11 1. A. 237; 4 Sar. P. O, J. 559; Rafique 
& Jackson’s P. O. No, 83, 
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he sought to establish . by arbitration. 
I hold that the Subordinate Judge acted 
illegally ana trregularly in the exercise of 
his jurisdiction by depriving the petitioner 
of the fruits of the award. Section 115 
should in my opinion be construed to advance 
justice; the words “acting illegally or 
with material irregularity in the exercise 
of jurisdiction” should be read as covering 
cases in which the Court below has failed 
to arrive at an obvious conclusion which the 
facts stated by him necessitate, or has so 
misapplied the principles of law as to 
result in the perversion of justice. The 
Court of revision will certainly have no 
power to substitute its own finding of fact 
for that of the lower Court; bat if on 
findings come to by it and on admitted 
facts, the lower Court fails to draw the 
necessary inference, it is acting illegally 
and with material irregularity. <A further 
qualification shonld be made. As it is 
discretionary to call for the records and to 


revise the proceedings of the Courts below, © 


even an apparent infringement of law may 
not suffice, if the party seeking the aid of the 
Court has no merits in hisfavour but is only 
relying on technicalities. The word “jurisdic- 
tion” in clause (3) of section 115 should not be 
understood as merely indicating the pecuniary, 
local, or other statutory limits of aforum before 
which proceedings are taken. The opinion 
of Sir Lawrence Jenkins in Shew Prosad 
Bungshidhur v. Ram Chunder Haribua (2) 
thatif the Court below commits irregularities 
in procedure, the High Court will have 
power to set aside its judgment, assumes 
that the word “jurisdiction” in clause (3) 
is used in a larger sense than is generally 
attributed to it. It means “ the authority 
or power, which 4 (Court) has, to do justice 
in the causes of complaint brought before 
him.” Ido not think there is anything in 
Amir Hassan Khan v, Sheo Baksh Singh (8) 
which muilitates against this view. 

It is with some hesitation that I have 
@me to the conclusion that the judgment 
of the Subordinate Judge sould be reversed 
and that the case should be sent back to 
him for disposalgon the, merits. Costs to 
abide the result. 


Petition allowed; 
Case remanded. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decren No. 272 or 
1910, 

August 19, 1914. 
Present:——Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
Mirza MOHAMMAD SHARAFAT BAHADUR 
AND ANOTHER—-DEFENDANTS —APPELUANTS 
VEPSUS 
Shahzadi WAHIDA SULTAN BEGUM— 


PLAINTIFF—-RESPONDENT 

Muhammadan Iw, Shia School of—Deferred dower, 
widows claim for, as against other heirs of her late hus- 
bani-——Estate, widows possession of —Decree for dower, 
enforcement of-—LEstate, Court's possession of, if necessary 
—Pioper procedure in such cases—-Administration snit, 
nature of —Childlesg widow, right of, to share. 

Where in the face of an agreement for payment of 
the dower ata very large sum at the marriage of 
a Muhammadan lady, it is contended that neither the 
husband intended nor the wife expected that the dower 
should actually be paid at that sum: 

Held, that before the contention could prevail it 
must be established that the sum named was so 
extravagant and beyond the means cf the bride- 
groom to satisfy and the agreement for its pay- 
ment could not have been intended by either party 
thereto to be operative and must be deemed merely 
as security foran adequate provision for the wife. 
[p. 198, col. 1.] 

Mulkah Do Alum v. Mirza Jehan Kudr, 10 M. 1. A. 
252 (P.C.); 2 W. R. (P. ©.) 55; 1 Suth. P. C. J. 554; 
2 Sar. P.C.J. 106; 19 Eng Rep. 967 and Suleman Kadr 
v. Mehdi Begum, 20 I. A. 144, 21 0. 185, referred to, 

Under the Muhammadan Law, when a widow is in 
possession of the undistributed property of her 
deceased husband, and her dower or any part of it 
is due and unpaid, she ‘is entitled, as against the 
other heirs of her husband, to retain such possession 
until her dower-debt is paid, provided that her 
possession was obtained lawfully and without force 
or frand. [p. 198, col. 2.) 

Ramzan Ali v. Asghari Begum, 6 Ind, Cas. 405; 
TA. L. J. 6)4; 82 A. 563; Ali Bakhsh v, Allah Dad 
Khan, 6 Ind. Cas. 876; 7 A. L. J. 567; 32 A. 551 and 
Sabjan Bewa v. Ansaruddin, 9 Ind. Cas. 1031; 13 C. 
L. J. 427; 38 C. 475, followed. 


But in such a case the widow may be required to 
account for the profits received by her; but she 
would be entitled to have set off against the sum 
received by her the income she might have made 
from her dower-money if it had been paid to her im- 
mediately on the death of her husband. [p. 198, col. 2}. 

Ahmed. Hossain v, Khadija, 10 W. R. 368; 3 B. L. R. 
28 note, followed. 

Atahur Ali v. Altaf Fatima, 10 W.R. 870, referred to. 

The claim for dower is a debt due from the entire 
estate of the deceased, and ranks equally and rate- 
ably with the claims of other creditors. [p. 198, col. 2), 


Mix Mahar Ali v. Amani, 11 W. R. 212; 2 B, 
L. R. A. C. J, 306 and Ameer Ammal v. Shankaranara- 
yunan, 25 M. 658, referred to and followed, 

Consequently the share taken by the widow, by 
right of inheritance, is liable Sroportionately for 
the satisfaction of her dower-debt in the same way 
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as the shares taken by the other heirs and the 
liability of each heir is limited to the extent of 
assets in his or her hands. fp. 194, col. 1.] 

Thus where the widow has obtained and retained 
possession of the entire estate, she has no cause of 
action for a money decree against the other heirs, n 
decree made against them being incapable of execu- 
tion as, ex hypothesi, no portion of the estate sought 
to be pursued is in their hands. fp. 194, col. 1.) 

In a case of this description, if the widow desires 
to have the question of her dower settled, the proper 
course for her to follow is to institute an adminis- 
tration suit, in which the property can be placed in 
the hands of the Court, the amount of her claim, 
if disputed, investigated, and appropriate directions 
given for the satisfaction of her claim by sale of 
the assets or otherwise. [p. 194, col. 1.] 

In a case in which the widow is in possession of 
no portion of the estate, she may suc the persons in 
possession to enforce lier claim, obtain a decree for 
the entire amount and realize the sum due out of the 
assets in their hands. [p. 194, col. 1.] 

In the case where the widow is in possession of a 
portion of the estate and the other heirs have 
possession of the remainder, she can seek to recover 
her dower by way of an administration suit or by 
a suit against the other heirs, provided she offers to 
surrender possession of the property in her hands. If 
she adopts the latter alternative, the litigation really 
assumes the character of an administration suit. 
[p. 194, col. 1.) 

Ghulam Ali v. Sagirunnissa Bibi, 23 A. 432; A.W. N. 
(1901) 124, followed. 

A. childless widow, undor the Shia Law, takes no 
share in her husband’s land, but she is entitled to her 
share in the value of the buildings created therein, 
as well as in his moveable property. [p. 194, col. 2.] 


Appeal against the decree of the Officiat- 
-ing Subordinate Judge, first Court, Gaya, 
dated the 31st March 1910. 

Dr. Rash Behuri Ghosh, Dr. Sarut Chanira 
Basak, Moulvi Muhammad Mustafa Khan and 
Moulvi Saogat Ali, for the Appellants. 

Messrs. 8. P. Sinha, Sultan Ahmad and 
Babu Chandra Sekhar Prasad Singh, for the 
Respondent. 

JUDGMENT.—This is an appeal by two 
of the defendants ina suit by a Muhammadan 
lady, for realization of Rs. 1,25,000 as 
deferred dower from the assets left by her 
husband. According to the plaintiff she 
“was married on the 27th February 1592, 
and her dower was atthat time fixed at 
the sumclaimed. Her husband died on the 
Sth February 1909 before any portion of 
the dower had been paid. The defendants 
-are relations.of the deceased husband of the 
plaintiff, his step-brothers and sisters, his 
nephews and nieces, who, it is said, clainf 
a share in the estate by right of inheritance. 
“The defendants pleaded that the dower had 
been fixed at Rs. 25,000 only and had been 


fully paid up. The parties, it may be' stated, 
are governed by the Shia School of Muham- 
madan Law. The Subordinate Judge has found 
that the dower was fixed at Rs. 1,25,000 
and that no portion thereof was paid by 
the husband during his life-time. The 
Subordinate Judge has also held that al- 
though the plaintiff is in possession of the 
assets left by her husband, she is entitled 
to obtain a decree for the dower-debt in 
full. In this view, he has given the plaint- 
iff a decree for Rs. 1,25,000 payable out of 
the properties left by her husband. On the- 
present appeal, this decree has been assailed 
on three grounds, namely, first, that the 
evidence does not establish that the dower 
was fixed at the sum claimed; secondly, 
that if the alleged contract is taken to have 
been proved, there was no real agreement 
for the payment of the sum named; and 
thirdly, that as the plaintiff is in possession 
of the major portion, if not the entirety, of 
the moveables and immoveables left by her 
husband, she is not entitled to an unquali- 
fied decree for the whole sum claimed. 


The first ground raises a question of fact, 
upon which we see no reason to disagree 
with the Subordinate Judge. The plaintiff 
has examined herself, her parents, the 
servants of her husband and one of his 
friends. The plaintiff is descended, on the 
parternal side, from the Imperial House of 
Delhi, and, on the maternal side, from the 
Royal Family of Oudh. Her- husband was 
also similarly connected. It is by no means 
improbable that among the,parties of the social 
position of the plaintiff and her husband, 
the dower would be fixed at a sum which 
might seem extravagant in the case of 
persons in an humbler station of life, There 
is, consequently, no reason to distrust the 
oral evidence that the dower was fixed at the 
sum mentioned. There is also no reliable 
evidence to show that any portion of the 
dower was paid by the husband during 
his hfe. The first ground, therefore, fails. 


The second ground raises the question of 
the reality of the agreement for payment of 
the dower at such a large sum ag 
Rs. 1,25,000. ‘The argurftent in substance is | 
that although this sum might have been 
named as the dower, neither the husband 
intended nor the wife expected that the 
dower should actually be paid at ihat sum, 
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Reference has, in this connection, been made 
to the decisions of the Judicial Committe: 
in Mulkah Do Alum v. Mirza Jehan Kudr 
(1) and Suleman Kadr v. Mehdi Begum (2). 
This contention is of no avatl, because, before 
it could prevail, the appellants must 
establish that the sum named was so 
extravagant and beyoud the means 
of the bridegroom to satisfy that the 
agreement for its payment could not have 
been intended by either party thereto to be 
operative and must be deemed merely as 
security for an adequate provision forthe 
wife. Thisclearly would involve an inquiry 
into facts which have not been investigated, 
because the question now raised was not 
even so much as suggested at any stage of 
the trial. Indeed, it is not even mentioned 
many of the twenty-four grounds in the 
memorandum of appeal presented to this 
Court. We have, on the other hand, 
evidence to show that the husband of the 
plaintiff was in affluent circumstances and 
has left assets which, according to the 
defendants, are worth more than two lacs 
of rupees. The second contention must 
accordingly be overruled. 
The third ground raises the 
the relief to which the plaintiff is entitled. 
The defendants contended in the Court 
below that no relief cotld be awarded to the 
plaintiff as she was in possession of a 
considerable portion, if not the entirety, of 
the estate left by her husband. The plain- 
tiff contended, on the other hand, that she 
was entitled to an unconditional decree 
for the whole dower irrespective of the 
question of her possession. The argument 
for the defendants is based on the theory 
that as the dower is payable out of the 
entire estate inherited by all the heirs (of 
whom the widow is one), she unites in 
herself the character of debtor and creditor, 
‘and so long as she is in possession of any 
‘portion of the estate, she should not be 
allowed to hold the assets in the hands of 
the, other heirs responsible for the satisfac- 
tion of her entire claim. The argument 
for the plaintiff is funuded on the principle 
that the fact of her pussession does not 
‘interfere with her right to Sue for dower, 
for which she has a lien upon” each and 
(1) 10 M. I. A. 252; 


J. 534; 2 Sar. P. C. J. 106; 19 Eng. Rep. 967. 
(2) 20 I. A. 144; 21 C. 135. 


question of 
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every fragment of the estate, and that she 
should ba given liberty to proceed against 
any part thereof, the rights as between 
herself and the other hairs to be left for 
adjustment in a separate suit framed for the 
purposs. In our opinion, the extreme 
contention ou each side is open to just 
criticism. It is perfectly true, as pointed ont 
in the cases of Sabjan Bewa v. Ansaruddin O), 
Ali Bakhsh v. Allah Dad Khan (4) and 
Ramzan Ali v. Asghart Begum (5), where the 
earlier decisions, including those of the 
Judicial Committee in Ameeroonnissa v. Moora- 
doonnissa (6), Bibi Bachun v. Hamid Hossein 
(7) and Bazayet Hossein v. Dooli Chand (8), 
are reviewed and explained, that under 
the Muhammedan Law, whenu a widow is 
in possession of the undistributed 
property of her deceased husband, and 
her dower or any part of it is due and 
unpaid, she is entitled, as against the 
other heirs of her husband, to retain such 
possession until her dower-debt is paid, 
provided that her possession was 
obtained lawfully and without force or 


fraud. It was pointed out, however, by 
Sir Barnes Peacock, C. J., in Ahmed 
Hossian v. Khadija (9), that the widow 


may be required to account for the profits 
received by her: bnt she would be entitled 
to have set off, against the sum received 
by her, the income she might have 
made from her dower-money if ib had 
been paid to her immediately on the 
death of her husband [see also déahur Ali 
y. Altaf Fatima (10), Woomatool Fatima v. 
Meer-un-nissa Khanum (11) and Hamira Bibi 
y. Zubaida Bibi (12)]. It is also clear that,the 
claim for dower is a debt dae from ho 
entire estate of the deceased, and ranks 
equally and rateably with the claims of 
other creditors: Mir Mahar Alli v. 
Amani(13), Imdad Hossein v. Hosseinee Bakhsh 


(3) 9 Ind. Cas. 1081; 35 C. 475; 18 ©. L. dJ. 427. 

(4) 6 Ind. Cas. 876; 32 A. 551; TA. L. J. 567. 

(516 Ind. Cas. 405; 32 A. 563; 7 A. L. J. 6H. 

(6) 6 M. T. A. 211; 19 Eng. Rep. 79; 1 Sar. P. O.J. 533. 

(7) 14 M.I.A. 377; 10 B. TL. R. 45; 17 W. R. (P.O) 
113; 2 Suth. P. C. J. 581; Z0 E. R, 828;3 Sar. P. ce J. 39. 

(8) 5 L A. 211; 4 C. 402; 3 Sar. P. O. J. 553; 3 Ind. 
Jur. 121; 2 Shome L. R 109. 


e9) OW. R. 368; 3 B. L. R. 26 rule, 

(10) 10 W. R. 370. 

(11) 9 W. R. 318. 

(12) 7 Ind, Cas. 497; 33 A. 182; 7 A. L. d. 1025, 
(131 11 W. R. 213 2 B. D. R. A. Caf, 306, 
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(14), Ameer Ammal v. 

(15). Consequently, the 
the widow, by xvight of inheritance, is 
liable proportionately for the satisfaction 
of her dower-debt in the same way as the 
shares taken by the other heirs, and the 
liability of each heir is limited to the 
extent of assets in his or her hands. It is 
consequently plain that where the widow 
has obtained and retained possession of 
the entire estate, she has no cause of 
action for a money decree against the other 
heirs; a decree made against them is 
incapable of execution as, ex hypothesi, no 
portion of the estate sought to be pursued is 
in their hands. In a case of this description, 
if the widow desires to have the question of 
her dower.settled, the proper course for her 
to follow is to institute an administration 
suit, in which the property can be placed in 
the hands of the Court, the amount of her 
claim, if disputed, investigated, and 
appropriate directions given for the satis- 
faction of her claim by sale of the assets or 
otherwise. Ina case in which the widow is 
in possession of no portion of the estate, she 
may sue the persons in possession 
to enforce her claim, obtain a decree 
for the entire amount, and realize the 
sum due out of the assets in their hands. 
In the case, where the widow is in 
possession of a portion of the estate and 
the otber hems have possession of the 
remainder, she can seek to recover her dower 
by way ofan administration suit, or by a 
suit against the other heirs provided she 
offers to surrender possession of the property 
in ber hands. If she adopts the latter 
alternative, the litigation really assumes the 
character of an administration suit. This 
view is supported by the decision in Ghulam 
Ali v. Sagirunnissa Bibi (16). We are unable 
to accept the contention of the plaintiff that 
though she is in possessicn of a considerable 
portion, if uot the whole, of the estate, she 
is not bound to bring into Court the assets 
in her hands and yet is entitled to an uncon- 
ditional decree for the entire dower, to be exe- 
cuted against the portion of . the estate, if any, 
in the hands of the defendants. That this 


Shankaranarayanan 
share taken by 


n 
(14) 2 N. W, P. H. O. R. 327 at p. 332. 
(15) 25 M., 658. 
(16) 23 A "aaa A. W. N. (1901) 124, 
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view, if accepted, might lead to grave. 
injustice and mutiplicity of suits may be 
illustrated by a concrete case. A Mubamma- 
dan leaves property worth Rs. 10,000. The 
widow is entitled to: Rs. 5,000 for dower. 
On the death of her husband, she takes 
possession of moveables worth Rs. 6,000, 
while the other heirs are in possession of 
lands worth Rs. 4,000. If the contention 
of the plaintiff were to prevail, the widow 
would be at liberty to sue the other heirs 
for recovery of Rs. 5,000 on account of dower, 
to obtain a decree and to sell up the lands 
in their possession to satisfy her claim. They 
would, then, be driven to sue her for contribu- 
tion and for the adjustment of their mutual 
rights and obligations. On the other hand, 
if she was compelled to place at the disposal 
of the Court the properties in her hands, the 
Court might give suitable directions fcr the 
sale of such portion of the estate as might be 
deemed necessary; the balance of the estate 

would then be divided amongst all the heirs, 
in proportion to their shares under the 
Muhammadan Law. In the case before us, the 
assets consist in part of valuable jewellery, and 
the parties are at variance upon the question 
not only of the value but also of the extent 
of the assets. Jn these circumstances, it is 
essential that the Court should take an 
account of the properties comprised in the 
estate before the plaintiff realises her dues. 

A further difficulty is created by the cireum- 
stance that the parties are Shias, and the 
plaintiff is not entitled to a share in 
the whole estate. A childless widow, under 
the Shia Law, takes no share in her husband’s 
land, but sheis entitled to her share in the 
value of the buildings erected thereon as 
well as in his moveable property. The value 
of the interest acquired by the plaintiff in 
the estate left by her husband cannot, there- 
fore, be dertermined till an account has been 
taken of the assets, moveable and immoveable. 
iSharaya-Ul-Islam, tr. Querry, Volume 
II, section 242; Baillie, Volume II, page 295; 

Himmut Bahadoor v. Sahebzadd Begum (17); 

Asloo v. Umdutoonnissa (18), Aga Mahomed 
Jaffer v. Koolsom Bibee (19)1. The decree mgde 
by the Subordinate Judge caunot consequently 
be supported. ® s 


(17) 14 W. R. 125, 
(18) 20 W. R. 297. 
(19) 24T, A. 1£6; 25 0. 9; 1, W. N. 449, 


í 
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The result is that this appeal is 
allowed, the decree of the Subordinate Judge 
discharged, and the case remanded to him. 
The decree of this Court will declare that the 
plaintiff is entitled to Rs. 1,25,000 on account 
of her dower payable out of the estate left 
by ber husband. As she has uot claimed 
interest thereon, no decree for interest will 
be made; but if the defendants insist upon an 
account of the profits received by her from 
the estate of her husband in her possession, 
interest will be allowed by way of damages 
on the dower debt at 12 per cent. per annum 
from the Sth February 1909 to the date 
of this suit. Both parties will be required 
by the Court below to place at its disposal 
the entire assets, and such directions will 
be given for the disposal thercof, by sale or 
otherwise, as may be deemed nacessary for 
the realization of the sum decreed in favour 
of the plaintiff. We are informed that 
during the pendency of this appeal the decree 
of the lower Court has been executed by the 
plaintiff, and the properties purchased by 
herself. As the decree of the lower Court is 
discharged, the sale will stand cancelled. 


The case will be remitted to the Subordinate . 


Jndge in order that the final decree may be 
drawn up, and steps taken for its realization as 
directed by this judgment. Ifthe defend- 
ants insist uponan account of the profits 
of the estate in the hands of the plaintiff. 
the decree will be for the principal sum 
of Rs. 1,25,000 with interest thereon at 
Rs. 12 per cent. per annum from the 8th 
February 1909 to the date of snit, reduced by 
the amount of profits received by the plaint- 
iff. If the defendants do not insist upon 
an account, the profits will be set off against 
the interest and the decree will be for 


Rs, 1,25,000 only. Each party will pay his 


own costs in this Court; the costs hitherto 
incurred in the Court below as also the 


_costs incurred after remand will be in the 


discretion of the Subordinate Judge. 
Appeal allowed, 


6 è 
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MADRAS HIGH: COURT. 
Seconp Cryin Appear No. 616 or 1913. 
February 2, 1915. 
Present:—Mr. Justice Ayling and 
Mr. Justice Tyabji. 
MALAYAPPAIYAR AND oturrs— 
De FENDANTS—APPELLANTS 

CESTus E 
PICHAI ASARI AND OTHERS-—PLAINTI VES 
, ——-RESPON DENTS, 

Cicil Procedure Code (Act Y of 1908), O. XXXIV, n. 
2 (a)—Interest after date fixed for redemption, whether 
allowed—~Property, how to be proved self-acquired. 

The fact that a mortgage-deed does not 
expressly refer to the payment of interest after the 
date fixed for redemption, is no reason for refusing 
to allow interest at the contract rate. The document 
should be construed as providing that the parties 
intended to make a complete contract. ip. 196, col. 2. 

A person who claims a particular property to be 
lis self-acquisition must aftirmatively prove that 
the acquisition was made out of the fruits of his own 
exertions unaided by family property. Bat this 


. does not mean that the fact may not be proved hv 


showing that there was no source of income available 
except such unaided exertions. fp. 196, col. 1.) 

Where, therefore, it appeared that the joint family 
property was of very little tithe and there was 
ny surplus incomes left out of which the properties 
in suit could be acqnired: 

Held, that the properties wore shown by a process 
of exclusion to be self-acquired. [p. 196, col. 1.) 

Mathura Das xv. Raja Narindar Bahadur, 23 L À. 
138; 19 A. 39; 1 C. W. N. 52; 6 M. L. J. 214; 7 Sar. P. 
C J. 88, followed. 

Second appeal against the decree of thie 
Court of the Subordinate Judge of Tanjore, in 
Appeal Suit No. 1001 of 1911, preferred 
against that of the Court of the District 
Munsif of Tanjore in Original Suit No, 19 
of 1910. 


FACTS.—tThe suit was for foreclosure of a 
mortgage. The plea of the contesting 
defendants was, iater alia, that the property 
was joint family property and could not be 
foreclosed as against the non-executants 
of the deed,and that plaintiffs were not 
entitled to any post diem interest after Ist 
March 1890, the date fixed for payment in 
the document. Both the lower Courts held 
against the defendants and decreed the plaint- 
iffs’ suit. The defendants thereupon pre- 
ferred this second appeal. 


Mr, G. Krishnaswami Tyer, for the Appel- 
"ants :——The lower Court erred in holding 
that the mortgaged property was self-acquir- 
ed property. There is absolujely no evidence 
to support that finding. The burden of proving 
self-acquistion lay very heavily upon the 


196 


plaintiffs and they have not discharged the 
same. The source of income has not been 
traced, ‘There is no provision for post diem 
interest in the document and the Courts erred 
inawarding the same. The securities must 
also be marshalled. 

Dr, Swaminathan, for the Respondent, was 
not called upon. 


JUDGMENT .—lIt was argued, in the first 
instance, that the concurrent Sudine of the 
lower Courts to the effect that the mor tgaged 
properties wereself-acquired,isunsupported by 
any evidence. The learned Subordinate Judge 
‘holds that the properties were self-acquired, 
because he finds that the joint family 
property was of very little title and there 
would be no surplus income left out of 
which the properties now in question could 
be acquired. He infers, therefore, that the 
properties were not acquired from family 
funds and that consequently they were self- 


acquisitions: Itistrue that the authorities 
cited to us lay down that the person who 
asserts that a particular property is his 


self-acquisition, must affirmatively prove that 
the purchase was made outof the fruits 
of his own exertions, unaided by family 
property, and it must be conceded that it 
is far more satisfactory to trace directly 
the source of income. But this does not 
mean thatthe fact may not be proved by 
showing that there was no source of income 
available except such unaided exertions. 
We think that the Subordinate Judge was 
justified in holding that the properties 
were shown by a process of exclusion to be 
self-acquired. We must, therefore, accept 
his finding. . 

Ib was negt argued that the decree ought 
not to have given post diem interest at the 
mortgage rate. The relevant provision of 
law is contained in Order XXXI1V,rule 2 (a), 
of the Code of Civil Procedure, which 
requires “an account to be taken of what 
will be due to the plaintiff for principal and 
interest on the mortgage, and for his costs 
of the suit Gf any) awarded to him on the 
day” fixed by the Court for payment. The 
question then is, whether, in accordance 
with the terms of the mortgage, any interesé 
was due after the date fixed for redemption. 
Jt is true thatthe mortgage does not express- 
ly refer to payment of interest after the 
lst of March 1890, when it was contemplated 
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that the mortgage would be redeemed. Jn 
Mathura Das v. Raja Narindar Bahadur (1), 
the Privy Council hold that it is not neces- 
sary to provide specifically for the payment 
of interest after the date fixed for redemp- 
tion, for “it is more reasonable to ascribe 
to the parties the, intention of making a 
perfect contract, especially when such 
a contract is of a very common kind and 
suitable to the ordinary expectations of per- 
suns entering into a mortgage transaction.” 
In our opinion the mortgage-deed now 
in question is not materially different. 
The decree of the Subordinate Judge will, 
therefore, stand with reference to the 
interest allowed. 

The learned Pleader for the appellants 


suggested that the securities should be 
marshalled, but was unable to give us 
any particulars of the marshalling he 


proposed and we unable to make 
The appeal will be 
dismissed with costs. The time for payment 
is extended to two months from this date. 
Appeal dismissed, 


(1) 19 A. 39; 23 LA. 138; 10. W. N. 62; 6M. L.J. 
214; 7 Sar. P. C. J. 88. 


are 


SIND JUDICIAL COM eno Bh 3 
COURT. 

Originan Civie Serre No. 78 ov 1914. 
December 14, 1914. 
Present:—Mr. Fawcett, A. J. O. 
Messrs. GIBBON & Co.—Puarnxrirrs 
versus 
Tar FIRM or KUNDANMAL RAMN ATH 


— DEFENDANTS 

Mercantile Law—“Shipment,” meaning 0f—— 
Bill of lading, date on, prima facie evidence of ship- 
ment—Contract Act (IX of 1872), s. '78—~dggrieved 
party, liability of. 

Where a contract provided “shipment” in February 
and the bill of lading was dated the 28th February 
although the ship actually sailed many days later: 

Held, that, as ‘shipment? i is equivalent to “putting 
on board” and as in the ordinary practice a bill®of 
lading is not prepared till after the goods have been 
received on board and bears the same date as that 
of the mate’s receipt, it was snfiiciently proved (by 
production ofthe bill of ladieg) that the goods im 
question were actually shipped in February and 
that there was, therefore, no late or improper ship- 
ment to entitle the defendant to rescind the contract. 
[p. 197, col. 1.] 

A party who has ulready put himself in the wrong 
by breaking his contracé has no right to impose 


Vol. XXVII] 


new and extraordinary duties on the aggrieved party. 
That party can be expected only to use ordinary and 
reasonable diligence. [p. 199, col. 1.] 


Messrs. Nadirshah and Ktkla, 
Plaintiffs. 


Mr. Hiranand Bulchand, for the Defend- 
ants. 


JUDGMENT.—Plaintiffs sue to recover 
damages from defendants for loss on a re-sale 
of goods, for which it is alleged defendants 
had contracted. The contract in regard to 
the 100 tons Basic steel ‘bars is admitted, 


for the 


aud this part of the case can be disposed of, 


very shortly. 


Defendants took delivery of the first 
50 tons, but refused to accept the second 
50 tons, which arrived by another steamer at 
Karachi on the 22nd May 1913. They 
were given a notice on 27th June by plaint- 
iffs’ Pleader, and in their reply of 30th 
June (Exhibit 10) defendants based their 
refusal on three grounds, viz., (1) that under 
the contract the whole consignment of steel 
bars had to be sent in one lot, (2) though 
the bill of lading date was 28th February 
1913 the invoice date was 7th April 1918, 
and (3) the plaintiffs had not supplied the 
goods in accordance with defendants’ specifi- 
cation. The steel bars were resold by plaint- 
iffs on the 3rd July 1918 at a loss of 
Rs. 903-7-9. 


In defendants’ written 
objections are practically repeated. They 
are, however, clearly unsubstantial. The 
contract was for“ shipment of the whole 
lot in February 1918”. This is not the 
same as “shipment of the whole in one 
lot,” ete. To satisfy the contract all that 
was required was that the while of the 
bars should be shipped in February 1913. 
The bill of lading bears date the 28th 
February 1913, and in view of the ordinary 
practice under which a bill of lading is not 
prepared till after the goods have been 
received on board and bears the same date 
as that of the mate’s receipt (see evidence of 
Plaintilfs’ witnesses Nos. 6 to8 and Halsbury’s 
Lawsof England, Volume KAWI, pages 151-3) 
it is sufficiently proved that the goods in 
question were actwally shipped in February. 
“Shipment” of course is equivalent to “put- 
ting on board” (ef. Stroud’s Judicial Dictionary, 
Volume III, pages 1870-1.1 ` 


statement these 
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There was, therefore, no late or improper 
shipment and defendants were not entitled 
to rescind the contract on that ground. 

It is admitted that the 100 tons contracted 
for were according to specification, but 
defendant says thai 6 tons extra, which he 
had asked for, were not sent. ‘his is, 
however, entirely outside the contract in 
suit, and any damage which defendants 
may be entitled to in respect of the extra 
10 tons, the supply of which was accepted 
in Exhibits D and E, could not even be 
claimed as a set-off under Order VIII, rule 6, 
Civil Precedure Code. It has nothing to do 
with which the 100 tons which plaintiffs had 
ecrtiseted to suprly and which alone were 
in issue in tris suit. 

_ I, therefore, hold on issue 3 that defendants 
wera not justified in declining to take delivery 
of the 5G tons Basic steel bars. 

Issues 1 and 2 were not pressed and are 
clearly based on incorrect ideas of the law, 


The main contest in this suit is as regards 
the 50 tons Basic steel plates, which forms 
the subject of the 4th issue. Defendants 
deny that they entered into any contract to 
pirchase these, but this denial is directly 
opposed to Exhibit 3 (admittedly signed by 
them) under which they confirm the pur- 
chase in question. The defence is that this 
was only an: offer to buy, which was not 
accepted, and so never reached the stage of 
a contract. The terms of Exhibit 8 are 
directly against this allegation, and it involves 
a charge against the plaintiffs’ agent, Framroz, 
of fraud both by wording the document so 
as to makeit a confirmation of a contract 
instead of a mere offer for submission to the 
plaintiffs, and by dating the document 
“13th November” instead of 6th November, 
when, according to defendant Motiram, the 
offer was actually made and reduced to 
writing In Exhibit 3. Admittedly the offer 
for the 196 bundles of corrugated iron sheets 
was made on 6th November and Motiram 
says both offers were given together on 
that day, while Framroz says the offer for 
the steel plates was not made till some four 
days later. In this he is corroborated by 
his telegram book, which shows that he did 
not telegraph the offer till the 11th November 


*(Exhibit 13), whereas he had wired about 


the corrugated: sheets and received a reply 
rom Messrs. Gibbon & Co. accepting 
6 
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the defendants’ offer by 8th November (see 
Exhibit O). The telegram book at pages 
108 and 111 also corroborates Framroz’s 
statement that he had wired to Gibbon & 
Co. on the 6th November about it and 
received a reply from them on Sth November, 
but I do not also rely on these entries, as 
they have not been put in evidence. If 
defendants’ offer for the steel plates had 
been made also on the 6th, it is almost 
inconceivable (having regard to ordinary 
mercantile celerity, especially when contracts 
are made by telegram) that Framroz would 
not have wired about it on the 6th, or at 
any rate prior to the llth, when he actually 
sent the telegram. “That he sent it on the 
Lith is also corroborated by Exhibit 11, the 
reply telegram received by him, which is dated 
London, 12th November, and was received here 
on the 13th November. The translation of 
this is given in Exhibit 14 and itis clear 
that the ‘last telegram’ referred to is the 
one sent on the llth November, and not 
the one of 12th November at page 116 of 
the telegram book, which was not sent 
till late on that day and contained only 
one offer. Having received the acceptance 
of defendants’ offer on the 13th November, 
it is natural that Jframroz should have 
taken the confirmatory letter, Exhibit 
3, on that date and included in it the other 
sontract regarding the corrugated sheets, 
which had not yet been confirmed, although 
an acceptance notice had been sent about 
it. This also explains why no acceptance 
notice was sent regarding the steel plates, 
As plaintiffs went at once and got Exhibit 3 
it was clearly unnecessary for him to send 
such a notice. 

Ti is true that in his deposition before 
the Magistrate, Exhibit 8, Framroz is 
recorded as saying that both offers were due to 
faulty memory, just as he failed to remember 
that he had sent an acceptance notice for the 
corrugated sheets. If Framroz was (as alleged 
by the defendants) a forger, who put a false 
date and contents in Exhibit 3 and also pre- 
sumably fabricated evidence in his telegram 
book to support the truth of Exhibit 8, 
it is most unlikely that he would not have 
been prepared with replies which would 
have entirely agreed with his case, instead 
of tending to support defendants. 

The telegram book appears regularly 
kept, and no suspicion eyen had been 


9 6 
e As regards the damages 


thrown on it by defendants’ Pleader. It 
and Exhibit 11 as well as the correspondence 
between the contents of Exhibits 1 and 3 
strongly corroborate I ramrov’s evidence, 
aud I see no ground whatever for doubting 
the genuineness and truth of Exhibit 3. 
Defendants have, I think, taken ‘advantage 
of the fact that it includes ‘the purchase 
of corrugated sheets, and of the absence 


of an acceptance notice for the steel 
plates, toset up the false allegation that 
defendants never made the contract 
evidenced by Exhibit 3. T think it is 


palpably false one and that I need not 
discuss in detail the other indications 
which go the same way. I will only 
mention that I was not favourably impressed 
with the demeanour of defendant Motiram 
in the witness-box; that his brother 
Kundanmal, who is alleged to have been 
present when Exhibit 3 was written and 
signed on 6th November, has not been 
called as a witness; and that [ see no 
reason to disbelieve the evidence of Mr. 
Choksi that defendant Motiram did admit 
in his presence that he had entered into 
the contract in qnestion, which is corro- 
borated by Exhibit 16. I think it is also 
clear from Exhibits 23 and 7 that the 
market was then falling anda loss on the 
contract was anticipated, which world 
give defendants a motive for making this 
false denial of the contract. The fact that 
defendants did not refuse the bills till 
12th March 1913 (Exhibits G and 1), though 
interest on them ran from 4th February 
and 18th February respectively, (see 
documents Nos. 1, 4 and 7 in Exhibit 12) 
is also suspicious. It may be added that 
Exhibits K, L and M = sufficiently explain 
the fact of the draft, Exbibit J, being 
drawn on Framroz, which was relied on 
by defendants as evidence of their allegation 
that Framroz traded on his own account. 


J, therefore, hold on the 4th issz2 {int 
defendants did enter into the contract to 
purchase 50 tons Basic steel plates as per, 
Exhibit 3 and that. they committed breach 
of contract by denying the purchase and 
refusing to take delivery. 


(issue 6), the 
case is covered by section 107 (read with 
section 95) of the Contract Act. In the 
case of the steel bars there is no evidence 


Vol, XXVIII] -> 


INDIAN CASES. 3 


199 


MESSRS. GIBBON & CO. 7, KUNDANMAL RAMNATH. 


that notice of intention to re-sell was given 
to the defendants. The re-sale was, however, 
justified in any case by the explanation 
to section 73 of the Contract Act, and no 
objection has been taken by defendants’ 
Pleader to this course, except that there 
was undue delay in selling. In the ease 
‘ot the steel bars, there was certainly no 
such delay, as defendants finally repudiated 
the contract on 30th June 1913 (Exhibit 
10) and the re-sale was only three days after, 
on grd July. The rate at which they 
were resold was Rs. 4-8-0 per ewt. The 
purchaser, Mohanlal, no doubt says the 
market rate then was Rs. 4-12-0; but this is 
for small quantities, and the defence witness 
Sirumal corroborates his statement that there 
is usually a difference of 1 to 3 or 4 annas 
between the wholesale and retail rates. 
The rate in the retail market on 16th 
and 17th July appears to have been about 
Rs. -4-12-0 or Rs. 4-13-0 (see the two instances 
of those dates given by Mohanlal and 
Sirtmal), and there is nothing to contradict 
Mohanlal’s evidence as to the retail market 
rate on srd July. Rs. 4-8-0 for the 48 tons 
sold seems, therefore, to have been a fair 
price. The charges incurred and entered 
in the memorandum of account have not been 
questioned and have been snfficiently proved. 
1 hold, therefore, that plaintiffs are entitled 
to recover the amount of loss on the re-sale 
viz., Rs. $03-7-9, as damage in respect of 
the steel bars contract. | 

As to the steel plates, the 25 tons lot of 
the National Bank was sold by publie 
auction on the 4th June 1913 at Re. 5-4-6 
per cwt, while the 25 tons of Cox & Co. 
were sold privately on 8rd July 1913 
at Rs. 4-14 per cwb. It is contended that 
the re-sale was unreasonably delayed by 
Framroz and that the loss could have 
been lessened, if there had not been such 
delay. I do not, however, think this is 


established. As is pointed ont in Pollock 
and Mulla’s Indian Contract Act, 3rd 
Edition, at page 325, the rule (in the 


explanation to section 73)must, of course, 
be applied with discretion; a man who 
has already put himself in the wrong by 
breaking his contwact haw» no right to 
Impose new and extraordinary duties on 
the aggrieved party. That party can be 
expecitvd only to use ordinary and reasonable 
diligence, Again though there, was a 


®t scarcely justifies the action 


definite refusal by defendantsto accept in 
March 1913. This does not affect the 
ordinary measure of damages, which is the 
difference between the contract price 
of the goods and the market price on the 
day on which they ought lo have been 
accepted. [ef. Pollock and Mulla’s Indian 
Contract Act, page 44, Addison’s aw of Con- 
tracts, LOth Edition, page 584, and Halsbury’s 
Laws of England, Volume 25, paragraph 4671 
at page 268]. There does not appear to have 
been any unreasonable delay by Framroz 
inthis case. The goods were first advertised 
for sale by public auction on 30th April 
and 2nd May (Exhibit 17), but the auctioneer 
says he had to alter the dates to 4th and 
6th June because on the first proposed 
dates there was no proper attendance. On 
the 4th June the National Bank lot was 
auctioned at Rs. 5-4-6 per ewt. This, if 
anything, would seem to have been above 
the proper market rate, though Mohanlal 
states he sold at Rs. 5-1-9-0n 7th June and 
bought at Rs. 5 on 28rd May from Gibbon 


& Co. At any rate there is nothing 
to show that it was below the market 
rate—25 tons of steel plates is not a 


commodity which is very readily saieable, 
and I think this lot was certainly re-sold 
by Framroz within a reasonable time. 
There is more question about the re-sale of 
the secoud lot, which instead of being sold 
by public auction on the 6th June, was sold 
privately on 3rd July at Rs, 4-14-0 per cwt. 
This was no doubta proper rate at that time, 
as evidenced by the fact that the first lot, 
when again sold on the 21st July by 
public auction, fetched . only Rs. 4-12-0 
perewt. But it may be said that plaintiffs’ 
agent, Framroz, committed an error of 
judgment in not having the second lot 
auctioned on 6th June, as originally intended. 
The auctioneer says Framz‘oz did so because 
he thought he would get a higher price by 
salling privately than if be sold by auction, but 
the result was otherwise. It may have been 
that Vishindas, the purchaser at the frst 
auction, had repudiated his purchase before 
the 6th June, and this put the plaintiffs 
off having another auction; but this is not 
clearly asserted or proved, and in any case 
taken. I 
think, therefore, defendant is entitled to 
claim that the damages should be calculated 
as if the goods had beente-sold on 6th 
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June instead of the 3rd July. But so far 
ns the evidence on the record goes this 
dees not help him. ‘The only evi- 
dence adduced as to the market rate is 
the statement of the witness Mohanlal, 
who sold 40 ewi. on 7th June 
1918—the date is not given exactly in the 
deposition but this is the date corresponding 
to that actually mentioned by the witness—at 
Rs. 5-1-9 per ewt. Having regard to the 
difference between wholesale and retail 
rates, it is certainly not ‘erring in favour of 
plaintiffs to take the highest rate’ which might 
have been got for the goods, if sold by 
auction on 6th June, at Rs. 5 per ewt. The 
Rs. 5-4-6 obtained at the other auction can- 
not be relied on in view of the fact that the 
purchaser, Vishindas, failed to take delivery, 
and the probability that the real purchaser 
was defendant No. 2’s brother, as asserted by 
Vishindas. But even supposing Rs. 35 
per cwt, had been obtained, this would only 
have made a difference of about Rs. 63, 
which would be swallowed up in the 
auctioneer’s commission at 23 per cent. which 
would come to about the same sum, 

In the circumstances I think there is no 
reason to depart from the ordinary rule in 
section 107 of the Contract Act and that 
plaintiffs are entitled to recover the loss 
actually incurred on re-sale of the 50 tons in 
question. This is sufficiently proved to be 
Rs. 1,294-7-0 as claimed in the memorandum 
of account attached to the plaint. 


Interest at 6 per cent. per annum on 
the aggregate loss of Rs. 2,197-15-5 is claimed 
in the plaint, but issue 5 raises the ques- 
tion of plaintiffs’ right to recover this. I 
think the case does not fall under section 1 
of Act XXXII of 1889, but that plaintiffs 
are entitled to recover interest as damages 
for the time that they have been kept ont of 
receipt of the full value of the goods as con- 
tracted for. The rate of Rs. 6-per cent. is 
admittedly payable by defendant for delay in 
payment of bills drawn in respect of the goods, 
and this rate 1s, therefore, the proper one to 
charge. It appears, however, from plaintiffs’ 
memorandum of account that interest has 
already -been charged up to llth August and 
4th August 1913 in respect of the steel 
plates, and 7th August 1913 in respect of the? 
steel bars. Plaintiffs, therefore, are entitled 
to interest only from those dates č. e., 

| 
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from lath Augnst 1913 on Rs. 655-8-11, Sth 
August 1913 on Rs. 628-14-9 and Sth August 
1913 on Rs. 903-7-9 to date of suit viz., 25th 
February 1914. This, however, comes to 
more than Rs. 50, the actual amount claimed 
in the piaint. 

I accordingly pass a decree for the recovery 
from defendants of Rs. 2,24.7-15-5, as claimed, 
with interest thereon at 6 per cent. per annum 
from date of suit till payment and costs of 
the suit, 

Sut decreed. 


MADRAS HIGH COURT. 
Secono Crvin Apparat No, 1845 ov 1911. 
February 11, 19138. 
Present:—Justice Sir Ralph Benson, 
and Mr. Justice Sundara Aiyar. 
DARBHA LINGAYYA—Dnrraexvant— 
APPELLANT 
LETSUS 
DARBHA KANAKAMMA—P tarntrirr— 


RESPONDENT. 

Hindu Law— Widow—Maintenance—Absolute right 
—- Widow having independent means of support, whether 
debarred from claiming maintenance out of her hus- 
band’s estate. ` 

The right of a Hindu widow of a co-parcener to be 
maintained out of the family property is an absolnte ' 
right due to her membership in the family and does 
not depend upon her necessity arising from ‘her want 
of other means to support herself. [p. 201, col. 1.] 

Therefore, a widow who is able to maintain herself 
out of other property is not debarred from claiming 
eo a out of her husband’s estate. [p. 201, 
col, 2. 


Second appeal from the decree of the 
Court of the Temporary Subordinate Judge 
of Masulipatam, in Appeal Suit No. 722 of 
1910, preferred against that of the 
Court of the Additional District Munsif of 
Masulipatam in Original Suit No. 451 
of 1909. 

Mr. V. Ramesam, for the Appellant. 

Mr. P. Nagabhushanam, for the Respond- 
ent. 

JUDGMENT,—The plaintiff, a’ Hindu 
widow, instituted the suit which has given 
rise to this second appeal for maintenance 
against the defendant, her®*husband’s brother. 
Both the lower Courts have found that the 
defendant is in possession of family property 
yielding about Rs. 100 a year. The 
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plaintiff has private property out of which 
she could get Rs. 40 or Rs. 50a year. The 
lower Courts have awarded to the plaintiff 
Rs. 20 a year. Mr. Ramesam for the defend- 
ant contends in second appeal that the income 
of the family property being small, and the 
plaintiff having independent means of main- 
tenance, she is not entitled to get mainten- 
ance out of her deceased husband’s estate. 
His argument is that a widow who is able 
to maintain herself out of other property 
has no right to claim out of her husband’s 
estate anything for that purpose. In our 
opinion this view cannot be supported. It is 
based on an entirely wrong conception of the 
right sought to be enforced. The wives 
of the male co-parceners ina Hindu family 
are not entitled to equal shares with the 
males in the family estate, nor do they take 
their husband’s shares by representation on 
their death, but in place thereof they are 
entitled to a portion of their estate for 
their enjoyment during their life-time, 
sufficient to maintain them in comfort 
_ according to the means of the family. This 
is an absolute right due to their membership 
inthe family and doesnot depend on their 
necessity arising from their want of other 
means to support themselves. Ata partition 
made by the husband during his life-time 
between his sons his wife was, at one time, 
entitled to an equal share with his sons. 
Mitakshara, Chapters 1 and 2, Slokas 8 and 9. 
According to the Dayubhaga the husband’s 
undivided share descends to his -widow in 
its entirety. According to Katyayana, the 
widow may claim either a portion of the 
estate or an allowance for her maintenance. 
The same view is maintained by Vrehaspathd. 
[See G. Sirkar Sastri’s Viramitrodaya, page 
173.| Mr. Ramesam relies on Aamawat?d 
Koer v. Manjhart Koer (1) in support of 
his contention. That case no doubtis in 
his favour. But with all deference, we are 
unable to concur in the view taken there, 
The authorities cited in the jadgment do not 
support the view. ‘The passage cited from 
eMr. Mayne’s work shows only that the 
private ineans of a widow may be taken 
into account in determining the quantum of: 
maintenance to, be decreed to her. The 
decision of the Privy Councilin Narayan Rady 


(1) 40, L. J. FA. 
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Rama Chandra Pant v. Ramabai (2) bas 
really no bearing on the point. Mr. Sirkar 
Sastri’s view in his book on Hindu Law is 
not to the effect that the right to mainten- 
ance can be extinguished by the possession of 
other property by the widow. We mnst 
hold that the plaintiff is entitled to some 
maintenance out of her husband’s estate. 
We cannot say that the amount awarded is 
excessive. ‘ 
We dismiss the second appeal with costs. 


Appeal dismissed. 
(2) OLA. 114 3 B. 415; 6 0. D. R. 162. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. ` 
First Crvin APPRAL No, 80 or 1914. 
December 23, 1914. 
Present:——Mr. Lindsay, J. C. 
-ABDUL KARIM AND OTHERS— PLAINTIFPS 
—~- APPELLANTS 
Versus 
ABDUL RAZZAK AND ANOoTHER— 


DEFENDANTS-—RESPONDENTS. 

Hindu Law—Divorce among Hindus—Change of 
religion, effect of—Legitimacy disputed—Parents, lawful 
union between, shown to be fnpossible— Treatment as 
legitimate son, evidence as to, force of— Presumption. 

The Hindu Law does not recognise divorce, although 
the Courts do recognise divorce amongst Hindus 
upon proof of a custom allowing it. jp. 208, col. 1.) 

Under the Hindu Law a change of religion does not 
dissolve the marriage tie. jp. 208, col. L3 

In eases where legitimacy of a person is disputed 
and it is shown that a lawful union between his 
parents was impossible, but at the saine time there is 
plenty of evidence as to treatment of that person as 
a legitimate son, the presumption arising from the 
course of treatment of this kind is a very weak one 
and must yield to proof of circumstances which, when 
established, preclude all possibility of a lawful union 
between his parents. [p. 203, col. 2.} 


Appeal from the decree of the Subordinate 
Judge, Lucknow, dated the 18th April 1913. 


Syed Zahur Ahmad, for the Appellants. 
Mirza Sami Ullah Beg, for the Respondents. 


JUDGMENT.—This was a suit by the 
plaintiffs for the recovery of a share of 
property alleged to have been left by one 
Abdul Aziz, who is said tohave died in 
or about the year 1894. The principal 
plaintiff in the case was Abdul Karim, 
who described himself in the plaint as 
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being the son of Abdul Aziz. The other 


two plaintiffs are persons to whom this 
plaintiff, Abdul Karim, has, transferred a 
portion of his claim. The defendants to 
the suit were Abdul Razzak, a brother of 
the deceased Abdul Aziz, and Musammat 
Wazir Begam, who was a widow of Abdul 
Aziz and alleged to be the step-mother of 
the plaintiff, Abdul Karim. Both these 
defendants denied the legitimacy of Abdul 
Karim. They asserted that he had got no 
right to succeed to any property left by 
Abdul Aziz. The property to which the 
plaintiffs laid claim was described in five 
lists attached to the plaint, Lists Nos. 1 to 
related to certain items of property, moveable 
and immoveable, which, ib was said, were in 
possession of Abdul Aziz at the time of his 
death. The property in list No. 5 consisted of 
four items, namely, certain plots of immove- 
able property, which it was said had been 
mortgaged under mortgage-deeds executed 
in favour of the first plaintiff, Abdul Karim. 
There were two mortgage-deeds executed 
in respect of item No. 4and one each in 
respect of the remaining three items. With 
regard toitem No. 1, it appears that the 
mortgage of this piece of property was 
executed after the death of Abdul Aziz at 
a time when the first defendant, Abdul 
Razzak, was acting as the legally appointed 
guardian of the person and property of the- 
plaintiff No: 1. With regard to the pro- 
perty specified in the first 4 lists attached 
to the plaint, the case for the defendants 
was that this property was not the sole 
property of Abdul Aziz. In fact iù was 
stated that although certain documents of 
title relating to properties described in these 
lists had been executed in the name of 
Abdul Aziz, the money spent on acquiring 
them belonged to Abdul <Azxiz’s father, one 
Abdul Rahim. As regards the mortgages 
to which list No. 5 related, the case was 
that these mortgages were taken ism farzi in 
the name of Abdul Karim and conveyed 
no title to him. The Court of first instance 
“has dismissed the suit im toto and the 
plaintiffs come here in appeal. The first 
and most important question for determina- 
tinn here is as to the status of the plaintiff, 
Abdul Karim. Is it or is it not proved 
that he is a legitimate son of the deceased 
Abdul Aziz, from whom he claims? A num- 
ber of facts bearsng upon this question of 
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status of Abdul Karim are admitted and 
beyond dispute. Ib is clear that Abdul Aziz 
was married lawfully to the second defendant 
in the case, Musammat Wazir Begam. Some 
time after this marriage, it is admitted that 
Abdul Aziz contracted some sorb of union 
with a sweeper woman, whose name was 
Musammat Radhia. The case forthe plaintiffs 
was that thiswoman had been divorced by 
her husband Jia Lal, a sweeper, that she 
had afterwards been converted to Islam 
and that following on her conversion she 
had coutracted a valid marriage, nikah, with 
Abdul Aziz. There can be no donbt that 
Abdul Aziz for a good many years before his 
death lived constantly with this” woman, 
who is said to have taken the name of 
Alarakhi after her marriage. It is also 
clear that by this woman Abdul Aziz had 
several children and there seems to be no 
doubt that the woman and her children 
and Abdul Aziz all lived together in a 
portion of what had once been the family 
house. After Abdul Aziz’s death the defend- 
ant Abdul Razzak got himself appointed 
guardian of the person and property of the 
children, whom his brother Abdul Aziz had 
left by this woman. This guardianship 
seems to have continued until the first 
plaintiff, Abdul Karim, came of age. The 
suit was, therefore, one really of a two-fold 
nature. It was partly a suit to recover 
property under a title of inheritance, and 
partly a suit as against the guardian, 
Abdul Razzak to compel him to restore 
the property which, if was alleged, was 
the property of the first plaintiff who had 
been his ward. A good deal of evidence 
was produced in the case and it has been 
conceded on behalf of the respondents here 
that there is‘ plenty of material on the 
record to show that Abdul Azizin his life- 
time and after him the defendant, Abdul 
Razzak treated the plaintiff, Abdul Karim, 
as if he were the legitimate son 0f' Abdul 
Aziz. It is argued, however, that in spite 
of this treatment the other facts which 
appear in the case preclude the conclusion 
that the first plaintiff was of legitimate 
descent. The story of Musammat Alarakhi, 
who was called aw a witmess in the case, 
ewas to the effect that she had once been 
married to Jin--Lal, a sweeper, and that 
shortly after her marriage she attracted the 
attention of Abdul Aziz. She stated in her 
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evidence that there never had been any 


guilty intimacy between ber and Abdul Aziz. | 


Nevertheless she had to concede that her 
husband suspected her of misconduct. She 
said that her husband had put her away, 
that after he had put her away she became 
a convert and was married withina few 
days of her conversion to Abdul Aziz. 
The evidence relating to the conversion and 
to the marriage of Musanvmat Alarakht 
with Abdul Aziz is rather scanty, and it 15 
doubtful whether a Court would he justified 
in finding on such evidence that a valid 
union between these two persons had taken 
place. However, it would be needless for 
me to discuss this portion of the case, for, 
as contended on behalf of the respondents, 
the first thing which had to be established 
in order tomake out that there had been a 
. valid marriage between these parties was 
that the woman Alarakhi, formerly Mausam- 
mat Radhia, had been validly divorced by 
her husband. Musammat Radhia and her 
husband were Hindus and the Hindu Law 


does not recognize divorce, although the 
Courts de amongst Hindus recognise 


divorce, upon proof of a custom allowing it. 
Incidentally it may be mentioned that under 
the Hindu Law change of religion would 
not dissolve the marriage tie; and, there- 
fore, even if it could be held that Musam- 
mat Radhia embraced Islam, as she says 
she did, the first marriage still remained 
binding. The question, therefore, is whether 
there is on record any evidence which 
would show that Jia Lal had lawfully put 
away his wife, Musammat Radhia, before 
she contracted an union with the deceased 
Abdul Aziz. As regards this portion of the 
sase we have only the statements of Mu- 
sammat Radhia (now Alarakhi) and her 
husband, Jia Lal. In her evidence Mausam- 
mat Alarakhi spoke of a custom of divorce 
amongst her people by the decision of a 
panchayet, but she admitted in her statement 
that at the time her husband put her away 
no such panchayet had been convened. All 
tRat she says is that her husbaud took 
her before the talugdar of the village and 
announced his intention of -giving her up 
ashis wife. The gccount of the affair given 
by Jia Lal was that having had good reason 
to suspect his wife of infidelity, he determin- 
ed to get rid of her. He took her accordingly 
to the landlord of his village and informed 
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the latter that he ‘intended renouncing 
her. He says further in the course of his 
evidence that twenty-five people of his 
biradré were with him at the time, a state- 
ment which contlicts with the story tald by 
the woman. He further mentions that at 
the time of giving up the woman he crossed 
a lath: seven times and broke a potsherd. 
Jia Lal says after this took place, he left the 
village and went to Hardoi where he remained 
for sixteen or seventeen years. lt can hardly 
be contended that this scanty evidence is 
any proof of a custom among the sweeper 
class allowing divorce. In fact there is no 
evidence of any customat all, It may be 
perhaps that the incidents which Jia Lal 
refers to in his statement, namely, the 
crossing of the lathi and the breaking of the 
potsherd, have some connection with a custom 
of divorce, but the fact remains that there is 
no direct evidence that any such custom 


obtains. It must be held, therefore, 
that so far as the evidence on the 
record goes there is no proof whatever 


that the marriage tie between Jia Lal and 
his wife was ever dissolved in any way 
which the law or the Courts can recognise. 


Probably what tock place was that Jia Lal, 


finding his wife unfaithful to him, gave her 
up and deserted her. Thereupon she came 
under the protection of Abdul Aziz. 14 may 
be, as alleged by the plaintiffs, that Abdul 
Aziz did go through the form of a nikah 
ceremony with this woman after she had 
become a Muhammadan; but even if this be 
assumed, there remains the fact that her 
existing marriage with Jia Lal was an obstacle 
to any lawful union. On this ground, there- 
fore, I must hold that the finding of the 
Court below that Abdul Karim is not the 
legitimate son of Abdul Aziz must be 
maintained. {donot ignore the fact which 
is admitted by the respondents that there is 
a great deal of evidence of treatmentin this 
case, that is to say, evidence which goes 
to show that Abdul Aziz was fond of these 
children, whom this woman had borne to him 
and that he treated them as legitimate 
offspring. At the best, however, the 
presumption which arises froma course of 
iveatment of this kind isa very weak one 


eand must yield to proof of circumstances 


which, when established, preclude all pos- 
sibility of a lawful union between the 
parents, On this part of dhe case, there. 
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fore, my finding is against the appellants. 
The result of this finding is to dispose of a 
large portion of the claim which was-seb up 
by Abdul Karim and the other plaintiffs in 
the Court of first instance. It follows that 
even if, as is alleged, all the property 
described in lists Nos. 1 to 4 attached to 
the plaint did belong to Abdul Aziz at the 
time of his death, the first plaintiff and 
his transferees, plaintiffs Nos. 2 and 5, can 
have no claim against it. 


There remains the case of the property 
specified in list No, ë, that is to say, 
property which was held in mortgage under 
deeds which were executed in the name 
of the plaintiff, Abdul Karim as mortgagee. 
I have already mentioned that there are 
five mortgages covering the four items of 
property set ont in list No.5. Four of these 
were executed at the end of 1893 or the 
beginning of 1894, just before the death of 
Abdul Aziz, and in allof these cases the 


plaintiff, Abdul Karim, is described as the. 


mortgagee and as the son of Abdul Aziz. 
The defence as regards these mortgages 
was that they were ism farza and that the 
money was advanced really by Abdul Rahim, 
who was the father of Abdul Aziz. The 
lower Court in this connection seems to have 
made out a case which was not set up by 
the defence. The Subordinate Judge, acting 
upon some evidence which was produced 
before him,came to the conclusion that Abdul 
Rahim and his two sons, Abdul Aziz and 
Abdul Razzak, lived together as if they 
were members of a joint Hindu family. He 
came to the conclusion that the incomes 
which were earned by the persons were 
thrown in some way or other into a joint 
stock and treated as joint family property 
and he concluded that these sums of money, 
advanced under the mortgages we are now 
considering, must have been money belonging 
to the joint family. It certainly cannot be 
doubted that at the time these particular 
mortgages were executed, Abdul Karim was 
a child of tender years and it is not to be 
believed, therefore, that he had any money 
of his own which he could advance on the 
mortgages. Still we have it proved that at 
the time these mortgages were executed, 
Abdul Aziz was living with Musammat 
Alarakhi and the children she had borne 
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Abdul Aziz was exercising his profes- 
sion as a physician and earning a respectable 
income. Further, thereis plenty of evidence 
coming out of the mouth of the defendants’ 
own witnesses to show that after Abdul Aziz 
took up with the sweeper woman, the rest of 
his family had very little intercourse with 
him. In fact, it may be taken as fairly 
certain thatthe cohabitation of Abdul Aziz 
with the sweeper woman resulted in 
his being ostracized by his family and 
relations, It is not the least likely in 
such circumstances that any money 
which Abdul Aziz was earning was thrown 
by him into any common stock with 
the earnings of his father or his brother. On 
the contrary the reasonable presumption is 
that whatever Abdul Aziz earned he kept for 
himself and for his family. When we find, 
therefore, that these mortgage-deeds were 
executed within a few months of the death 
of Abdul Aziz, that Abdal Aziz was fond of 
this woman, Alarakhi, and her children, that 
he was living more or less apart from the 
rest of his family and that he was earning a 
decent income, the reasonable inference to be 
drawn is that Abdul Aziz advanced money 
on the mortgages intending to make a pro- 
vision for his son, Abdul Karim. ln the 
face of these circumstances the burden of 
proof lay heavily upon the defendants to 
show that the money lent under these mort- 
gages had been advanced by Abdul Aziz’s 
father, Abdul Rahim. The burden was not 
discharged. In fact there is no respectable 
evidence of any kind to establish this defence. 


There is of course the story of Abdul 
Razzak, but I could not possibly accept this 
man’s evidence regarding any matter with- 
out the strongest possible corroboration. It is 
proved to my satisfaction that in the course 


of his evidence before the Court 
below he perjured himself times and 
again. I hold, therefore, that as regards the 


four mortgages which were executed just 
before the death of Abdul Aziz, the, plaintiff 
is entitled to have it decided in his favour 
thatthe mortgagee-interests arising ont of 
those transactiotis belong to him. There 
remains the fifth mortgage, which covers item 
No. 1 described inJist Nowe 5. This was a 
mortgage of a grove, a house and some other 
property executed in the name of Abdul 


to him, and it is also proved that Karim on the 16th of February 1896 to 
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secure a loan of Rs. 700. This mortgage 
was executed after the defendant Abdul 
Razzak had been made a guardian of the 
person and property of the minor Abdul 
Karim. As regards this transaction too 
the defence was that it was benamz. Abdul 
Razzak’s story was thatthe money was his 
own and that he had taken the mortgage 
in the name of Abdul Karim. The only 
explanation which he was able to give of this 
somewhat curious piece of dealing was that 
he had got the deed executed in favour 
of the minor, so that he might himself 
avoid all appearance of transgressing the 


Muhammadan Law against the taking of 
interest. According to Alarakhi’s story 


Abdul Razzak, after the death of Abdul Aziz, 
took this money Rs. 700, from her and 
advanced it on the mortgage in question. 
Musammat Alarakhi is of course an interested 
witness and the story she has told in Court 
is not perhaps to be relied upon inall 
respects, but as regards truthfulness, I think, 
it may well be said. that her statement com- 
mands more respect than the statement 
-of the defendant Abdul Razzak. Ib 
seems to me from all the circumstances 
of the case extremely probable that 
after Abdul Aziz died, the defendant Abdul 
Razzak, “taking advantage of his position, 
proceeded to lay his hands upon all the pro- 
perty which came within his reach and 
although itis in evidence that for a short 
time he made some scanty provision for the 
maintenance of Musammat Alarakhi, it also 
appears that he afterwards turned her out 
of the family house. Ido not for one moment 
believe the version which Abdul Razzak gives 
about the lending of this money on mortgage, 
and I think I may safely accept Alarakhi’s 
“story when she says that she gave up Rs. 700 
to Abdul Razzak in order that a mortgage 
might be taken in favour of her son, Abdul 
Karim, whom she described as being the 
veal owner of the mortgagee-interests. L 
find, therefore, in favour of the appellants 
that Abdul Karim is the owner of the mort- 
gagee-interests referred ta in list No. 3 
attached to the plaint. 


© Appe®, partly allowed. 
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MADRAS HIGH COURT. 

Seconp Crvin Avpean No. 2797 os 1913. 
December 17, 1914. 
Present:—M21. Justice Sadasiva Aiyar and 

. Mr. Justice Tyabji. 

Sowcar KAMURUDEEN SAHIB AND 
OTHERS— PLAINT] #FS—-APPELLANTS 
versus 

NOOR MAHOMED USMAN SAHIB AND 
OTHERS—DEFENDANTS—- RESPONDENTS. 

Civil Procedure Code (dct V of 1908), s. 66-—~duction- 
purchaser, suitagainst, when maintainable—Presumption 
-—Transfer of title by benamidar, how created—Trust, 
cerbal, whether valid. 

A Court auction-purchaser must be treated as the 
real purchaser for all purposes so long as the suit is 
brought agaiust him and not by him except in the 
cases provided for by clause 2 of section 66 of the 
Civil Procedure Code, 1908. [p. 206, col, 1.] 

The mere consent or permission to hold possession 
given after the Transfer of Property Act came into 
force, cannot transfer title from a benamidcr to a real 
owner. [p. 207, col. 1.) 

Where it was alleged that the auction-purchaser 
was put in possession of the properties asa trustec 
for the real purchaser but no valid trust deed was 
produced: 

Held, that the suit was barred by section 66 of the 
Civil Procedure Code, 1908. [p. 208, col, 2.] 

Kandasawmy Pillay v. Rangasawmy Nainar, 16 Ind. 
Cas. 30; 12 M. L. T. 211; (1912) M. W. N. 882; 283 M.L. 
J. 301; 36 M. 564at p. 567, Monappa v. Surappa, 11 M. 
234; Musammat Buhuns Kowuwr v, Lalla Buhooree Lall, 
14 M. I. A. 496; 18 W. R. 157; 10 B. L. R. 159 (P. 0.); 
3 Sar. P. O. J. 69; 20 Eng. Rep. 871, Lokhee Narain 
Ruy Chowdhry v. Kalypuddo Bandopadhya, 2 I. A. 154; 
23 W. R. 358, distinguished, 

Bishan Dial v. Ghazi-ud-din, 23 A. 175; A. W.N. 
(1901)44, Petherperumal Chetty v. Muniandy Servai, 35 
C. 551 at p. 558; 12 C.W.N. 562; 7 C.L.J. 528; 5 A.L.J. 
290; 14 Bur. L. R. 108; 10 Bom, L. R. 590; 18 M. L. J. 
211; 4 M. L. T. 12; 4 L. B. R. 266; 35 I. A. 98 (P, C), 
followed., l 

Sankunnt Naya: v. Narayanan Nambudri, VI M. 282; 
4M. L. J. 65, Natesa Ayyar v. Venkataramayyan, 6 
M. 135; Mimakshi Ammal v. Kalianarama Rayer, 20 M, 
349; 7 M. L. J. 218, distinguished. 


Second appeal .against the decree ofthe 
District Court of North Arcot, in Appeal 
Suit No. 857 of 1913, preferred against 
that of the District Munsif of Vellore, in Ori- 
ginal Suit No. 285 of 1911. 

Mr, T. R. Ramachandra Atyar, for the 
Appellants. 

Mr. C. V. Ananthakrishna Artyar, for the 
Respondents. 

JUDGMENT. 
Sapasiva Aryar, J.—-The plaintiffs are the 


® appellants. They are the heirs of one Abdul 


Gunnay Sahib, deceased. Their case is that 
Abdul Gannay Sahib, in order to defraud 
his creditors, purchased theeplaint properties 
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in the name of Noor Abdul Kadir Sahib 
in a Court auction sale held in execution 
of the ‘decree passed against Abdul Gannay 
Sahib and that in pursuance of the same 
scheme, he (Abul Gannay) put Abdul Kadir 
Sabib in possession of the properties, but 
on tbe understanding that Abdul Kadir 
should be a trustee of the property for 
Abdul Gannay Sahib and make over all 
the profits to Ahdul Gannay till such time 
as Abdul Gannay could safely take back 
actual possession. The Court auction-sale 
took place in November 1898 and it was 
confirmed in January 1899, though the 
sale-certificate seems to have been issued 
only in June 1899. The possession of Abdul 
Kadir Sahib began in the beginning of 
1299, evidently as soon, as the sale was 
confirmed in January 1899. 


The lower Courts dismissed the suit of 
the plaintiffs on the strength of the provi- 
sions of section 66 of the Civil Procedure 
Code. They held that the effect of that 
section was not affected by the allegation 
in the plaint that -till October 1909 the 
‘benamidar (Abdul Kadir | Sahib) and his 
heirs, the defendants, had been regularly 
paying the profits of the properties to 
Abdul Gannay Sabib and bis heirs, the 
plaintiffs, in pursuance of the arrangemeut 
uf January 1899. 


It is argued in second appeal, so far 
as I have followed the arguments of the 


appellants’ learned Vakil, Mr. T. R. 
Ramachandraier, that as Abdul Gannay 
put Abdul Kadir in possession of the 


properties in January 1899 and as Abdul 
Kadir took upon himself the duties ofa 
trustee in respect of these properties for 
Abdul Gannay, Section 66 of the Civil Proce- 
dure Code cannot be an obstruction to the 
snecess of the plaintiffs’ suit which is 
brought by the beneficiaries against the heirs 
of the trustee. 


As regards the provisions of section 66, 
Civil Procedure Code, I see no reason to 


depart from the opinion I gave expression to’ 


in the case Kandasawmy Pillay v. Rangasawny 
Nainar (1). The verbal changes introduced in 


the old section 817 by clause (1) of the : 


(1) 16 Ind. Cas. 30; 36 M. 564: at p. 567; 12 M. L. T. 
211; (2912) M. W. W. 882; 23 M. L. J. 301. 
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present section 66 make it clear, to my mind, 
that when the certified purchaser or any 
other person “claiming title under a purchase 
certified by the Court” is the defendant in 
a suit, he is entitled to plead that his 
purchase cannot be made cut to be benami 
by the plaintiff of that suit owing to the 
interposition of the statutory bar raised 
by the section 65, and that the Court 
auction-purchase should be treated by the 
Court as a fully operative conveyance 
by reason of the purchaser’s occupying the 
advantageous position of the defendant in 
the suit, even though it might have been 
a benamt purchase. It follows that the 
Court auction-purchaser must be treated 
as the real purchaser for all purposes so 
long as the suit is brought against and 
not by him (or those claiming under him), 
excepting in the cases provided for by 
clause (2) of section 66. The present is 
not a case coming within any of the 
exceptions mentioned inthe clause (2) and 
hence, in my opinion, it should be taken 
that the defendants are the persons owning 
the full legal and equitable titles in the plaint 
properties for the purpose of the decision of 
this suit lrought against them. In other 
words, if Abdul Kadir should be treated as a 
real purchaser, then the. title fully vested 
in Abdul Kadir in January 1899. By the 
change introduced in the wording of this 
provision in the new Code, persons claiming 
title under Abdul Kadir became also the 
real owners of the property as tLey claim 
title under that same purchase by Abdul 
Kadir. Their title cannot be lost unless 
Abdul Kadir or themselves have created 
afterwards a valid trustin favour of Abdul 
Gannay or his heirs. Under the Trusts Act, 


~ 


* ís 2 > . 
section 5, No trust in relation to immove- - 


able property is valid unless declared by a 
non-testamentary instrument in writing 
signed by the author of the trust or 
the trustee and registered, or by the Will 
of the author of the trust or of the trustee. 
It is not alleged that Abdul Kadir or the 
defendants have, by a registered non- 
testamentary instrument or by a Will, created 
any such trust. As regards mere possession, 
even taking it that Abdul Gannay and his 
heirs were in possession from January 1899 
till October 1909, by reason of receiving 
the profits as alleged im the plaint, the 
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plaintiffs could not have obtained any title 
hy adverse possession. as they were notin 
possession for the statutory period of twelve 
years before their receipt of profits ceased 
according to the plaintiffs’ own case. 

As for the cases Monappa v. Surappa (2), 
Musammat Buhuns Kowur v. Lalla Buhoovree 
Lall (3) and Lokhee Narain Roy Chowdhry v. 
Kalypuddo Bandopadhya(4), quoted on plaint- 
iffs’ side, these decisions have been considered 
in the caso Bishan Dial v. Ghuzt-ud-din (5), 
and the learned Judges, following the dic- 
tum of their Lordships of the Privy 
Council found in one of these very cases, 
Mussammat Buhuns Kowur v. Lalla Buhooree 
Lall (3), held that “the mere permission 
to hold possession cannot alone give 
or transfer a title from the benamidar to 
the real owner” and they also point out 
that the cases relied on were decided before 
the passing of the Transfer cf Property 
Act of 1882. lt seems to me clear that 
mere conduct or mere permission to hold 
possession given after the Transfer of 
Property Act came into force, cannot 
transfer title from one party to another. 

On these grounds I hold that the lower 
Courts were right in dismissing the plaint- 
iffs’ suit and I would, therefore, dismiss 
the second appeal with costs. 


Tyas, J.—This appeal arises out of a 
suit for establishing the plaintiffs’ vight 
to the properties referred to in the plaint 
and for directing the defendants to deliver 
the properties to the plaintiffs. The defence 
. is that section 66 of the Civil Procedure 
Code isa bar to the suit. 


Pe It is not denied that the defendant is 
a person claiming title under a purchase 
certified by the Oourt” and I, therefore, 
see great difficulty in reading section 66, 
sub-section (1), in such a manner as to 
prevent the bar against the plaintiffs’ suit. 
The appellant relies, however, in the first 
instance, on the arguments based on a 
dictum cited with approval by the Privy 
Council in Petherperumal Chetty v. Muniandy 


(2) 11 M. 234.. èe ` 


(3) 14 MLI. A. 496, 18 W. R157; 10 B.I. R. 159e 


(P.G.); 20 E. R. 871; 3 Sar. P. C. J. 69. 
(4) 21. A. 154; 23 W, R. 358. 
(5) 23 A. 175; A. W. N. (1901) 464 


e 
its 
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Mayne’s Hindu Law, to 
the effect that “ where a transaction is 
once made out to be a mere benami, it is 
evident that the benamidar absolutely dis- 
appears from the title.” The argument 
is that the defendant wasa benamddar and 
that, therefore, he is not a purchaser at all 
and the plaintiff must succeed in the suit. 
But it seems to me that this is exactly the 
course of action against which section 66 
is directed. Section 66 is intended to prevent 
ib being set upin Court that a purchase 
at auction-sale was benami for the plaintiff 
except in the three classes of cases mentioned 
in sub-section (2): Hirst, a suit for a 
declaration that the name in the certi- 
ficate of sale was inserted fraudulently: 
secondly, a suit for a declaration that the 
name was inserted in the certificate without 
the consent of the real purchaser ; thirdly, 
a suit based on the right ofa third person 
who does not himself claim to be the real 
purchaser, but claims te be entitled to proceed 
against the property on the ground thai 
though it is nominally sold to the certified 
purchaser, yet it is Hable to satisfy tho 
claim ofsuch third person against the renl 
owner. Each of the three cases refer ty a 
case where the plaintiff has not been a party 
to any frand, but wishes to get to rid of 
the effect of an attempted fraud against 
himself by the certified purshaser with or 
without the connivance of the real owner 
or real purchaser as the case may be. lt 
cannot be contended that the present suit 
comes under any of the three classes of 
suits, 


Reliance is then placed upon the cases 
Monappa v. Surappa (2), Sankunni Nuyar v, 
Narayanan Nambudri (7), Natesa Alyyar y. 
Venkatramayyan (8) and Minaksht Ammal v. 
Kalianarama Rayer (9). 

Monappa’s case(2) proceeds on a basis which 
it seems to me, is no more xwpplicable iñ 
the case of immoveable property exceeding 
Rs. 100 in value after the Transfer of 
Property Act bas come into operation, For 


(6) 35 ©. 551 at p. 558; 12 0. W. N. 562; 76. L.J 
528; 5 A. D. J, 290; 14 Bur, L, R. 108; 10 Bon LR 
590; 18 M. D. J. 277; 4 AL D. T, 12; 4 L. B. R. 266, 25 
1. A. 98 (P. C). i 

(7) 17 M. 282; 4 AL L. J. 65. 

(8) 6 M. 135. 
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it is held there that, although the purchase 
at the auction-sale passed title Lo the person 
in whose name the certificate was made 
ont, yet subsequently there was some conduct 
on the part of the purchaser which operated 
as a re-transfer to the claimant. The 
Transfer of Property Act now lays down 
in which ways alone a transfer of immove- 
able property of such value can be made 
and it is not alleged that there is anything 
that can satisfy the requirements of the Act. 
The question, therefore, remains whether, at 
the time of the Court auction, any transfer 
was effected to the person who was cer- 
tified as the purchaser and on that question 
section 66, sub-section (1), provides that the 
title of the certified purchaser cannot be 
attacked on the ground that the purchase 
was made on behalf of the plaintiff. 


The other case relied upon by the appel- 
lant, Sankunnt Nayar v. Narayanan Nambudri 
(7), is also distinguishable. There the 
Court held that the transaction was not a 
benami transaction. The facts of that case 
did not fall within section 317 of the old 
Code corresponding to section 66 (1). There 
the property was purchased by one Raman 
Nambyar as manager on behalf of the 
plaintiff, who was a minor; (the learned 
Judges speak of him both as manager and 
as agent). Raman Nambyar acknowledged 
himself as the manager or agent and 
acted as such. The first defendant succeeded 
him as manager or agent and he forthe 
first time set up his own title. The suit 
was brought by the plaintiff on attaining 
majority to have his own title declared. 
The case would now apparently fall under 
the first or second of the three classes of 
suits excepted in section 66 (2). That 
sub-section did not form part of the earlier 


Code. 


I need not refer in detail to the other 
two cases. Finally, it was argued that sec- 
tion 66 itself recognises a distinction be- 
tween the real purchaser and the purchaser 
certified as such in the sale certificate. 
That fact does not favcur the appellants. 
The section recdgnises the distinction and 
also specifies the cases- in 
certified purchaser may be ousted by the 
real owner or the real purchaser. The case 


befure us is not one of those specified. 
| d 


whith the- 


I agree, therefore, that the appeal should 
be dismissed with costs. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Firsr Cryin Apeeau No..149 or 1912. 
February 9, 1915, 
Present:—Mr. Liridsay, J. C., and 
Pandit Kanhaiya Lal, A. J. C. 

Babu NARENDRA BAHADUR SINGH— 
PLAINTIFE——~APPELLANT 
versus 
Sheikh WALI MUHAMMAD AND ornuns— 


DEFENDANTS— RESPONDENTS. 

Pre-emption, suit for-—Sale, subject to mortgage-— 
Possession, physical, property incapable of —Mortgagee 
in possession—Vendee subsequently taking possession 
fron morigagee—Regisirution of sale-deed, date of, 
limitation starting from—Limitation Act (1X of 1908), 
Sch. I, Art. 10. 

Whero a certain zemindari property in possession 
of mortgagees and incapable of physical possession 
atthe time of sale is transferred by a registered 
sale-deed subject to the mortgage, the limitation for 
a pre-emption suit runs from the dato when the 
sale-deed is registered, and not from the date when 
the vendee takes possession of the property from the 
mortgagees, [p. 209, col. 1.] 

Batul Begum v. Mansw Ali Khan, 24 A. 17; 3 
Bom. L. R. 707; 5 ©. W. N. E88 (P.C.); 28 
I, A. 248 and Raghunath Parshad v. Ram Dayal, 10. 
C. 8, referred to. 

Mr. A. P. Sen, for the Appellant. 

Mirza Sami Ullah Beg, for Respondents 


Nos. 2, 3, 4,6, 7, 8, 10, 11 and 12. 


JUDGMENT .—This appeal arises out of 
a suit for pre-emption, brought by the 
plaintiff-appellant in respect of certain 
zemindart property sold by Babu Kalika 
Bakhsh Singh, father of defendant No. 27, 
in favour of defendants Nos. 1 to 26 on the 
6th May 1907. The deed of sale was 
registered on the 7th May 1907. The suit 
was brought on the 17th June 1912, that 
is, more than five years after the date of 
registration. ii 

The Court below dismissed it on the 
ground that the claim was barred by 
limitation. Articlee 10 of the Indian Limita- 
“tion Act provides a period of one year for 
suits to enforce a right of pre-emption from 
the date when the purchaser takes under 


+ 
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the sale sought to be impeached, physical 
possession of the whole of the property 
sold, or where the subject of the sale does 
not admis of physical possession, when the 
instrument of sale is registered. It is 
contended on behalf of the plaintiff-appellant 
that a portion of the property sold was in 
the possession of usufructuary mortgagees, 


for payment to whom Rs. 4,000 were left . 


by the vendor out of the sale consideration 
with the vendees, that the vendees did not 
pay that money and reesver possession of 
that portion of the property till the 18th 
September 1911, and that the claim was 
within time from that date. But when 
property is sold subject to a mortgage, what 
is sold is the equity of redemption, which, 
by its very nature, does not admit of physical 
possession at one time, though it may admit 
of physical possession at another time, but 
the law does 
starting point of the period of limitation 
in such cases is to be postponed till it 
becomes capable of physical possession. A 
house in the occupation of a tenant or 
mortgagee may not admit of physical posses- 
sion till the tenancy or mortgage comes to 
anend, but the law does not permit a 
person Claiming to pre-empt such a house 
to wait till the vendee has chosen to eject 
the tenant or redeem the mortgage. The 
capability of the property for physical 
possession is determined by the date of the 
sale. No vendor can give better possession 
than he himself enjoys, and unless the 
entire land of the village or méhal sold is 
in his actual cultivation, no delivery of 
physical possession at the time of the sale 
is possible. In Batul Begum v. Mansur Ald 
‘Khan (1), their Lordships of the Privy 
Council, in discussing the limitation appli- 
cable to a suit brought to pre-empt certain 
property which had passed to a mortgagee 
by. foreclosure, observed :—“ The ‘ property 
sold,’ “the Subject of the sale, was in this 
case the 5-annas 4-pie share of each of the 
three villages and the S-anna share of the 
fourth. Various questions of more or less 
subtlety suggest themselves as to the relation 
of the holder of such a right to the posses- 
sion of the estate. ¢ All those questions are, 


(1) 24 A. 17 at p. 25; 3 Bom. L, R. 707; 5 C. WN, 


888 (P. C.); 28 I. A. 248. 
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however, superseded by the extreme abso- 
luteness of the language of the tenth 
Article of the Limitation Act. What 


nas ġo be considered is, as the High Court 
accurately formulated, the question, Does 
Lhe property admit of physical possession? 
The word ‘physical is of itself a strong 
word, highly restrictive of the kind of posses- 
sion indicated; and when it isfound, as is 
pointed out by the High Court, that the 
Legislature has in suczessive enactments 
about the limitation of such suits gone on 
strengthening the language nsed, —firsb tn 
1859 prescribing "possession, then in 1871 
requiring actual possession,’ and finally in 
1877 substituting the word ‘physical’ for 
‘actual, ib is seen tut that word has been 
very deliberately chosen and for a restrictive 
purpose. Their Lordships are of opinion 
that the High Court are right in the con- 
clusion they have stated. Their Lordships 
consider that the expression used by Stuart, 
C. J., in regard to the words ‘actual posses- 
sion’ is applicable with still more certainty 
to the words ‘physical possession’ and that 
what is meant is a ‘personal and immediate 
possession.’ ’. That view was adopted by 
this Court in Raghunath Parshad v. Ram 
Dayal (2), and it was held that the words 
“physical possession” in Article 10 excluded 
any notion of constructive possession by a 
landlord through his tenants. The property 
sold in this case is a 10 biswas share of a 
village, which has been formed into a sepa- 
rate mahal by partition. It is not shown that 
the land appertaining thereto is entirely 
in the cultivatory occupation of the vendor. 
The property did not, therefore, admit of 
physical possession on the date of the 
sale, and the present suit is beyond time. 
The heirs of Sheikh Nasib, one of the 
rvaspondents, who was a purchaser of a 6 pies 
share and is proved to have died a year ago, 
have, moreover, not been brought on the 
record. 

The appeal is, therefore, declared to have 
abated as against him, and is dismissed 
with costs as agatnst the other defendants- 
respondents, who will get their costs from 
the plaintiff-appellant. 


* (2) 


Appeal dismissed. 
"QO. 0 8. 
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MADRAS HIGH COURT. 

Civi Revision Petrtron No. 115 or 1914. 
January 22, 1915. 
Present:—Mr. Justice Seshagiri Aiyar. 

M. A. R. axb Co. MARAYYA CHETLY — 
PLAINTIFEe— PETITIONER 
VETSUS 
SAMI CHETTI-~Devennanr—R asronpent. 

Civil Procedure Code (Act V of 1908), O. XXX, rr. 
1, 2—Suit on behalf of firm by one member as agent— 
Other members made plaintiffs, after limitation—~Suit, 
whether barred--Limitation Act (IX of 1908), s. 22, 
applicability of. 

A suit on behalf of a firm by one of its partners as 
agent, once instituted within time, does not become 
time-barred merely because it is barred when the 
other partners are brought on record as co-plaintiffs. 
[p. 210, col. 2. ] 

Kastur Chand Bahiravdas v, Sagarmal Shriram, 17 
B. 418; Vadilal v. Shah Khusal, 27 B. 127; 4 Bom. L. 
B. 968, followed. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the Additional 
District Munsif of Salem, in Small Cause Suit 
No. 355 of 1913, dated the 4th August 1913. 

EFACTS.—The suit was for the recovery 
of money due upon dealings, instituted by 
the plaintiff who has prefixed to his 
name the initials of his firm. The defend- 
ant contested the suit upon the ground, 
inter alra, that the suit was bad for non- 
joinder of the other partners of the firm. 
The District Munsif dismissed the suit, 
holding that if the other partners were 
added the suit would become time-barred. 
Against this dismissal the plaintiff preferred 
this civil revision petition, under section 25 
of Act IX of 1887. 

Mr, K. Jagannatha Iyer, for the Peti. 
tioner:—The District Maunsif’s decree 
dismissing the suit cannot be supported. 
The suit was instituted by the plaintiff as 
one of the partners of the firm and its 
accredited agent. Under Order XXX, 
rules 1 and 2, the defendant was entitled 
to insist on the disclosure of the. names of 
the ‘several partners. Even after thatthe 
suit should proceed as if the several 
partners had been named in the plaint, 
but only in the name of the firm. See also 
Kasturchand Rahiravdas v. Sagarmal 
Shitram (1) and Vadilal v; Shah Khushal (2). 

Mr. V. Paurushettama Iyer, for the Respond- 


D 17 B. 418, 
(2) 27 B. 157; 4 Bom. L. R, 968. 
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ent :—The suit is instituted by the- plaint- 
iff not asa partner, but in his individual 
eapacity. The amount is mentioned as 
having been advanced by him and not by 
the firm. The addition of the initials of 
the firm tothe name of the plaintiff is, 
merely descriptive of the plaintiff and is 
not intended to convey the idea that he 
was a partner of the firm and that it was 
the firm that was suing. The case of 
Kastur Chand Bahiruvdas v. Sagarmal Shriram 
(1) was that of a manager. In Vadilal v. 
Skah Khushal (2) the contention was that 
the plaintiff was solely entitled. Both 
those cases do not apply to the facts of 
this case. 


JUDGMENT.—The decision of the 
District Munsif upon the second point is 
clearly wrong. The suit is brought by 
Marayya Chetti and he prefixes to lis 
name the * initials’ of the Company. Under 
Order XXX, rules land 2, it is open to 
the defendant to ask for particulars regard- 
ing thea members who constitute the firm, 
and, if the particulars are not supplied, to 
insist upon the suit being dismissed. I 
must regard the suit as one brought on behalf 
of the firm by one of its members as its ageut. 
In this view, I cannot agree with the 
District Munsif in the conclusion that if 
other partners are added as co-plaintitfs 
the suit will be barred by limitation. It 
is pointed out in Kasturchand Bahirardas v. 
Sagarmal Shrivam (1) that when the manager 
on behalf of the firm sues to recover money, 
the fact that others are brought inat a sub- 
sequent stage will not enable the defendant to 
plead limitation, and that principle has 
been accepted in Vaddial v. Shah Khushal (2). 
J amot the same opinion. I must hold that 
the view of the District Munsif on the second 
point is wrong. 

Mr. Purushottama Iyer draws my atten- 
tion to the fact that a suit is pending 
by the partnership against his client in the 
Kumbakonam Munsif’s Court, wherein the 
present amount is said to have heen 
given credit hy the plaintiff. Neither the 
plaint nor the written statement in that 
suit is before the Court. In the absence 
of those pleadifigs it is” impossible to say 
whether the contention of Mr. Purnshottama 
Iyer is well founded. I must ask the 
District Munsif to send for those pleadings, 
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to exhibit them and to dispose of the second 
issue in the light of the averments contained ` 
in those documents. ` 
Costs will abide and follow the result. 
Petition allowed. 


COURT OF THE BOARD OF REVENUH, 
UNITED PROVINCKS. 
Revence Permios No. 70 or 1913-14 or Sut- 
TANPUR DISTRICT. 
July 23, 1914. 

Present:——Mr. Holms, J. M. 
SHEORAJ SONAR—Ptaintrree—APPELLANT 
VETSUS 
Raja PRATAB BAHADUR SINGH — 
DerenpANT—RESvONDENT. 

Ejectment, notice of—-Rent, wrony entry of, effect of. 
A mere accidental wrong entry of rent in a notice 


of ejectment does not invalidate it, if the entry docs 
_ not in any way projudice the tenant. 


Appeal from the decree of the Commis- 
sioner, Hyazabad, dated the 23rd May 1918, 
upholding that of the Assistant Collector, 
Sultanpur, dated the 13th February 1913. 

Babu Ganpat Sahaz, for the Respondent. 

JUDGMENT.—The claim to be an ocen- 
pancy tenant, which is now made in the 
ground of appeal, was never made before. 
This is really an appeal on the facts. 
However, as appellant was not represented 
by Counsel I have looked into the matter, 
He does not claim that there has been any 
change in the rent entitling him to a fresh 
statntory period. All that he says is that 
rent was wrongly entered in the notice. 
Respondent says that he has no claim 
against him for arrears of rent, and this being 
so, even if the rent’ were wrongly entered, 
I doubt if it would have invalidated the 
notice, but the findings of the lower Courts 
are against him as to the rent. 

Appeal dismissed with costs. 

Appeal dismissed. | 
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RENI SINGH V, BARHAMDEO SINGH, 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Orver No. 46 4 

or 1912, witu OrDER No. 6774 or 1912, 
January 22, 1915. 

Present:—Mr. Justice Sharf-ud-din and 
Mr. Justice Coxe. 

BENT SINGH—Derenpanr—AepeLiant 

CETSUS 
BARHAMDEO SINGH— PLAnti rr— 
RESPONDENT, . 

Limitation Act (IK of 1908), ss. 5, 14, Seh. f, Art 
181 —Fransfer of Property Act (LV of 882), x. 89--- 
Civil Procedure Code (Act V of 1908), O. XXXIV, r. 5 
(2)--Application to make decree absolute, limitation 
for—Court, duty of, to pronounce judgment—S. 14 of 
Limitation Act, whether applicable to appeals. 

Wherea decree ona mortgage was passed on the 
28th July 1905, fixing [8th January 1906 as the dato 
for payment and no pay.nent having been made 
an application was made on the 3lst May 1909 ta 
make the decree absolute: 

Held, that the application to make the decrea 
absolute was barred by Article 181 of the first 
Schedule to the Limitation Act. [p. 212, col. 2.] 

Article 181 of the first Schedule to the Limitation 
Act applies to an application under section 87 of, 
Act IV of 1882. fp. 212, col. 2.] 

Madhab Moni Dasi v. Pamela Lambert, 6 Ind. Cas, 
537; 12 0. L. J. 328: 37 C. 796; 15 C. W. N. 337, dix- 
tinguished. 

Batuk Nath v. Musammat Munni Dei, 23 Ind. Cas. 
644, 124 A. L.J 596; 19 C. L. J. 574; 16 Bom. L. R. 
360; 27 M. L. J. 1; 16 M. L. T. 1; 36 A. 284; 1 L. W729; 
18 ©. W. N. 740; Abdul Majid v. Jawahir Lal, 28 Ind. 
Cas. 649; (1914) M. W. N. 485; 27 M. L. J. 17; 12 A. 
L. J. 624, 16 Bom. L. R. 395; 18 C. W. N 963: 19 C. 
L. J. 626; 16 M. L. T. 44, 1 L.W. 488; 36 A. 350, 
followed. 

Applicationsunder Order XXXIV, rule 5, clause 2, 
come within the scope of Article 181. [p. 212, col, 2.] 

Madhab Mont Dasi v. Pamela Lambert, 6 Ind, Gas. 
537; 12 C. L J. 328; 15 © W. N. 337; 37 C. 796; 
Amolak Chand Parak v. Sarat Chandra Mukherjee, 
11 Ind. Cas. 948; 16 C. W. N. 49; BRO. 918; Kylasa 
Goundan v. Ramasammi Ayyan, 4 M. 172; Balaji v. 
Kushaba, 30 B. 415; 8 Bom. L. R. 218; Puran 
Chand v. Roy Radha Kishen, 19 G. 132 (F. B.), 
roferred to. 

A Court is bound to dispose ofa pending suit, 
whether any application is made to it or not asking 
it to proceed to judgment. [p. 218, col. 1.] 

Where an appeal was preferred to the High Conrt 
against a lower Appellate Court’s order of remand 
but the proceeding continued in the first 
Court and was disposed of on the 19th Septem- 
ber 1910, and on the 2!st April 1911, the High Court 
dismissed the appeal, and on the J6th May 1911, 
the plaintiff appealed to the lower Appellate Cont, 
against the order of the 19th September 1910: 

Heid, that tho appeal to the lower Appellate Court 
was barred by limitation, as section 14 of the Limi- 
tation Act had no application to appeals and the caso 
did not come undor section 5 of the Act. [p. 212, col. 1.] 


Appeal from an order of the Sub-Judge 
of Muzaffarpur, dated the 4th December 1911, 


‘by section l4of the 


.in 


BENI SINGH g. GARHAMUEO SINGH, 


reversing ilat cf ile Mursif cf NMatolagi. 
dated the 19th September 1910. 

Babus Mohendra Nath Roy and Siva Nandan 
Roy, for the Appellant. 

Dr. D. N, Mitra, for the Respondent. 

JUDGMENT. 

Coxe, J.—The plaintiff-respcndent in this 
appeal obtained a decree on a mortgage on the 
28th July 1905. The date hred for payment 
was the 2Sth January 1906. On the 3lst 
May 1909, he applied, as the Courts below 
diseribe it, to make the decree absolute and 
his application was granted the same day. 
The defendant appealed, and the appeal was 
decreed and the case remanded to the Court 
of first instance on the 7th March 1910. 
An appeal was preferred to this Court against 


‘the order of remand probably about June 


1910. The proceeding, however, continued 
in the first Court aud was disposed of on the 
19th September 1910. The Court of first 
instance held that the application to make 
the decree obsolute was barred by Article 
1961 of the Schedule to the Limitation 
Act. On the 2lst April 1911, this Court 
dismissed the appeal agaist the order of 
the 7th March 1910, and on the 16th May 
1914, the plaintiff appealed to the lower 
Appellate Court against the order of the 
19th September 1910. The appeal was 
decreed and the defendant has appealed to 
this Court. 

It is contended on his behalf, firstly, that 
the appeal to the lower Appellate Court was 
barred by limitation and, secondly, that the 
application of May 1909 was barred by 
Article 181 of the Schedule to the Limitation 
Act. It appears to me that the appeal must 
succeed on both grounds. 

With regard to the first point, the Subordi- 
nate Judge has held that limitation is saved 
Act. That section, 
however, has no application to appeals, nor do 
T think that the case comes within section 
5. We are informed that the plaintiff 
protested against the continuance of the 
proceedings in the Court of first instance 


‘after the presentation of his appeal to this 


Court. But the fact that this protest was 
overruled should have warned him that 
the lower Appellate Court also might take 
a similar view; and he ought, therefore, 
my opinion, to have presented his 
appeal against the order of the 19th Sep- 


‘tember 1910 within the period allowed by law. 
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On the second point, the Judge has held that 
Article 181 does not apply to an application 
under section 89 of Act IV of 1882, and relies 
on the case of Madhab Mond Dasi v. Pamela 
amber, (1) as authority for holding that 
there is no limitation for such an applicaticn. 


This view evidently cannot be sustained. In 
the first place, in May 1909, when this 
application was presented, section 89 of 


the Transfer of Property Act had been 
repealed. In the second place, the decision 
that there is no limitation to such an applica- 
tion can no longer be regarded as good Jaw, 
having regard to the decisions in Batuk 
Nath v. Musammat Munni Det (2) and 
Abdul Magid v. Jawahir Lal (3). 

It remains to decide whether an application 
under Order XXXIV, rule 5, clause 2, comes 
withm the scope of Article 181. On this 
point there appears to be some difference of 
opinion, one Bench of this Court in the ense of 
Madhab Moni Dasi v. Pamela Lambert (1) hav- 
ing thought that it does not so come, while- 
another Bench in the case of Amolak Chand 
Parak v. Barat Chandra Mukherjee (4) 
having thought that it does, thongh neither 
judgment can be regarded as a definite decision 
on the point, 

It appears to me thatthe question turns 
on the point whether the application relates 
to action which the Court onghtto take of 
its own motion, whether the party applies or 
not. Inthe case of Kylasa Goundan v. Rama. 
sammi Ayyar (5), which was a case of the 
delivery ofa certificate of sale to a purchaser, 
the Court observed: “The provisions of the 
Limitation Act relating to applications, 
though in their terms doubtless most exten- 
sive, must be held to apply to applications 
for the exercise, by the authority to which 
the application is addressed, of powers which 
it would not be bound to exercise without 
such application, and not to applications to 
the Court to do what it has no discretion 
to refuse, nor to applications for the exercise 
of functions of a ministerial character,” 


(1) 6 Ind. Cas, 587; 12 C. L. J. 328; 87 ©. 796; f5 
C. W. N. 387. . 

(2) 23 Ind. Cas. 644; 12 A. L. J. 596; 190. L. J. 574; 
16 Bom. L. R. 360; 27 M. L. J. 1; 16M. L. T. 1; 36 A. 
284; 1 L. W. 729; 18 6. W. N. 740. ; 

(3) 23 Ind. Cas. 649; (1914) M. W.N.485; 21 M. L, 
J. 17; 12 A. L. T. 624; 16 Bom. L. R. 895; ‘8 C. W. N. 
963; 19 O.L.J. 626; 16 M.L.T. 44; 1 L.W. 483; 36 A. 350, 

(4) 11 Ind. Cas, 948; 38 C. 913; 16 ©. W. N. 49. 

(5) 4M. 172, 
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and in the case of Balaji v. Kushaba 
(6), it was held that if any act 
imposes on a Court a duty to doan act 
“ which duty is in no sense conditional on an 
application being made for the purpose,” 
the Limitation Act has no application. The 
matter was considered in the Full Bench 
case of Puran Chand v. Roy Radha Kishen (7), 
which was a case of an application to ascertain 
mesne profits, and there it was stated: “The 
same principle was laid down in the case of 
Kylasa Goundan v. Ramasami Ayyan (5) and 
Vithal Janardan v. Vithojirav Putlajirar (8), 
in which it was held that to make the pro- 
visions of Article 178 applicable, the applica- 
tion must be of such a nature that the 
Court would not be bound to exercise the 
powers desired by the applicant without 
such an application being made. There are 


L ’ a . `Y 
numerous sections in the Code which direct 


that for certain relief, an application must. 
be made; but there is nothing in the Code 
compelling a person having the conduct of 
a pending suit to make. formal applications 
from time to time asking the Court to 
proceed to judgment. The form of pro- 
cedure and the manner of dealing with 
suits is amply provided for by the Code. In 
the present case, so far as we can see, the 
Court was bound on the oral application of 
appellant’s Pleader, indeed without any sach 
application at all, to fix a date for the first 
‘hearing of the inquiry, and after hearing 
the parties and fixing such issues as might 
be necessary for thé disposal of the subject- 
matter in dispute, to proceed with it as if it 
were dealing with a case based on a 
plaint.” The principle laid down in this 
case was followed in the case of Dwarka 
Nath Misser v. Barinda Nath Misser (9), 
which related to an application for effecting 
a partition in accordance with a preliminary 
decree. 

JA Court is bound, in my opinion, to dis- 
pose of a pending suit, whether any appli- 
cation is made to it or not. In a case, 
for instance, of the assessment of mesne 
profits or of effecting a partition, the 
Court can, of course, adjourn the case 
under .Order XVII; rule 1, but otherwise 
must proceed wih the anse and dispose of 


. (6) 30 B. 415; 8 Bom. L. R, 218. 
(7) 19 0. 132 (F. B.). 

(8) 6 B. 586. 

(9) 22 C. 425. - 
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it, whether any application is made to it 
or not. This duty seems to have been 
neglected in the case of Dwarka Nath Misser 

v. Barindra Nath Misser (9) above cited; 
but the proceedings in that case seem to 
me to have been wholly irregular, But under 
Order XXXIV, rule‘, the Court, not only 1s 
not bound to proceed with the case, but 
cannot do so unless an application is made 
to it. The parties are at perfect hberty 
to drop the proceedings, and if the plain- 
tiff prefers not to make an application, 
the Court has no jurisdiction to direct a 
sale. This consideration seems to me 
to distinguish a case of this nature from 
the cases I have cited above and I think, 
therefore, that the application mentioned 
in Order XXXIV, rule 5, clause 2, is an 
application which comes within the scope 
of Article 181. 

-l would, therefore, decree the appeal and 
dismiss the application with costs of all 
Courts. 

SHARF-UD-pIN, J.—I agree. 

Appeal decreed, 


PUNJAB CHIEF COURT. 

Saconp Civit Appear No. 2000 or 1912. 

October 23, 1914. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Shadi Lal, 
DULLA—Prainrivrp—APPRLLANT 
versus 
HARI KISHEN DAS AND OMIERS— 
DEFENDANTS--~ RESPONDENTS. 

Punjab Pre-emption Act (II of 1905), s. 11, prouiso— 
“Agrate”, meaning of—Joint sale by two vendors, 
divisibility of -Vendee showing right equal te pre- 
emptor as to portion, right of. 

Where a pre-emption suit is brought in respect of 
a sale by two vendors jointly and where there isyo 
specification of the shares of the price payable to 
each, the vendez is entitled to retain that portion 
of the property in regard to which he can show 
that his rights are equal to those of the pre-emptor. 
(p. 217, col. 1.) 

The word “agnate” in the proviso to section 11 of- 
the Pre-emption Act, 1905, is not limited toa deceased 
agnate to whom the vendee has succeeded by 
inheritance. [p. 214, col. 2.) 

- Second appeal from the decree of the 
Divisional Judge, Jullundur, dated the 31st 


:* October 1912. 


Mr. Umar Bakhsh, for the Appellant. 
` Mr. Tek Chasid, for thé Respondents, 
” hd 
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DULLA ©. HARI KISHEN DAS, 
ORDER OF REFERENCE. 
SHADI Lat, J —(May 25th, 1914.)—This 


wppeal, which arises out of a pre-emption 
suit involves points of law the decision of 
which depends upon the construction to 
be placed upon the proviso to section 11 of 
the Pre-emption Act of 1905. 

The relevant facts are that Ram Lal, a 
Khatri, and Puran Chand, a Sud, together 
sold the land in dispute to Hari Kishen, 
a Khari, who is the brother of Sawan 
Mal. Sawan Mal has been recorded as an 


owner in the estate since 1885 and the 
name of his brother, Hari Kishen, was 
added in 1906 and is still recorded. .The 


suit of the plaintiff, who is a member of 
an agricultural tribe, has been decreed as 
to half the land which belonged to Puran 
Chand and dismissed as to the other half 
which belonged to Ram Lal. The plaintiff 
has preferred this appeal against the finding 
dismissing the suit as to Ram Lal’s half, 

It is quite clear that the vendee as a 
co-sharer has a preferential right under 
section 12; and the sole question is, whether 
he complies with the requirements of the 
proviso to section 11. In the first place, 
ean it be said that the vendee is a member 
of the same tribe as the vendor? If the 
sule. be considered as a divisible transaction, 
then the vendee, who is a Khatri, is a 
member of the same tribe with Ram Lal, 
who is alsoa Khatri, and is entitled to 
pre-empt the latter’s half share. 


The sale-deed states that each of the two 
vendors was equally entitled to the land 
sold, butit does not expressly mention the 
price which was tobe paid to each vendor. 
It may perhaps be urged that there is a 
specification of the shares of land sold by 
each vendor, but it is clear that there is 
no specification of the shares of the price 
paid to each. Now, if the principle of 
the judgments of this Court dealing with 
the converse case of a sale in favour of 
more than one vendee be applied to this 
transaction then it cannot, in my opinion, 
be regarded as a divisible one [edde, inter 
aie, Maghi v. Narain (1)]. And, if the sale 
jis an indivisible transaction, then. . the 
vendee, who is a Khant 


(1) z0 Ind, Cas. 31; 6 P. R 
1913; 165 P. W. R. 1918. 


19:45 266 P. L. R. 
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to be a member of the same tribe as the 
venclors, who are Khatri and Sud. 

The second point which requires deter- 
mination is, whether the vendee can rely 
upon the entry in favour of Sawan Mal 
prior to 1906 for the purpose of satisfying 
the 20 years’ rule laid down by the 
proviso. In other words, can Sawan Mal 
be regarded as “Hari Kishen’s agnate who 
has previously held his agricultural land” ? 

Both these points are not free from difficulty 
and should, in my opinion, be authoritatively 
decided by a Division Bench. I, therefore, 
refer the appeal for decision toa Division 
Bench and direct that an early date be 
fixed for its hearing. 


The case coming on for hearing before Mr. 
Justice Jhonstone and Mr. Justice Shadi Lal, 
the Court delivered the following 


ORDER.—This appeal has been referred 
tu a Division Bench because in it arise 
two questions which are not free from 
difficulty and which, in the opinion of the 
referring Judge, are such as call for an 
authoritative decision: The referring order 
states the two questions, of which it is con- 
venient to take the second first, namely— 
can the vendee, relying for his rights on 
the proviso to section 11, Pre-emption Act, 
1905, invoke the entry in favour of his 
brother Sawan Mal prior to 1906 for the 
purpose of satisfying the 20 years’ rule, z.e., 
can Sawan Mal be vightly regarded as Hari 
Kishen’s “aguate who has previously held 
his agricultural land ? ” 

Wari Kishen was not recorded before 1906 
as holding the land, but Sawan Mal was 
so recorded in 1885 and continued to be so 
recorded until 1906. A brother isan agnate, 
of course, and Sawan Malhad held since 
1885, and had been recorded as holding 
the land, the present holding of which Hari 
Kishen puts forward as the basis of his .pre- 
emptive right. 

On the face of it, therefore, he has proved. 
his point, and the only contention against 
him worth noticing, is that the proviso 
contemplates possession by the alleged pre- 
emptor preceded by possession of a deceased 
agnate to whom he has suc@eeded by inheri-- 
ance. There is no authority, however, for 
introducing this sort of limitation into the 
proviso, which must beinterpreted according tọ 
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ts plain grammatical meaning. Ifthe Legis- 
lature had intended any such limitation, 
nothing would have been easier than for it 
to have manifested that intention by the 
addition of`a few words. We, therefore, 
answer the first question in the affirmative. 


The other question is more difficult. <A 
Khatri and a Sud, joint owners of a piece of 
agricultural Jand apparently in equal shares, 
jointly sell it to a Khatri, Hari Kishen 
aforesaid, for a single sum of money, with 
no specification of how much is te go to 
the Khatri vendor’ and how much to Sud 
vendor. (There was in the first Court a 
question whether the purchase was by Hari 
Kishen alone or by him and Sawan Mal 
together, but in the lower Appellate Court 
the former proposition was admitted as 
respresenting the real fact). Plaintiff, a 
member of an agricultural tribe, comes in 
no higher up in section 12 of the Act than 
“ (e) thirdly.” It is clear, therefore, that 
if the proviso to section 11 is fully satisfied 
by the aforesaid vendee, plaintiff has no case. 
We have seen that the vendee satisfies the 
20 years’ rule, but does he satisfy the words 
“member of the same tribe as the vendor” 
in the proviso, seeing that one vendor is a 
Khatri and the othera Sud, Khatris and 
Suds being wholly distinct tribes ? 


The first Court ruled that Hari Kishen 
did not satisfy the 20 years’ rule and so had 
no pre-emptive rights as against plaintiff. 
As we have shown above, we do not agree 
with this way of looking at the matter. 
That Court then went on to hold that, 
inasmuch as one of the two vendors was not 
of the same tribe as the vendee and the trar- 
saction of sale is an indivisible one, the proviso 
to section 11 could not be availed of by the 
vendee; and on these findings it decreed 
the claim in fnll. The lower Appellate 
Court, on the other hand, holds that the 
20 years’ rule is satisfied in this case, and 
that the vendee is, at all events, entitled’ to 
retain the half sold by his fellow-tribesman, 
thee Khatri vendor. Against “this decision 
plaintiff has appealed, and itis fairly clear 
that the crus of the whole matter is, whether 
the sale is, for the purposes of thes case, divisible 
or not. 3 

I have examined several rulings of this 
Court. As pointed out in Maghi v. Narain 
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(1), the Allahabad ruling—-Ram Nath v. 


“Badri Narain (2)—had been already consider- 


ed by this Court and dissented from, and 
again in that very ruling this Court refused 
to follow it. I, therefore, confine myself to 
the cases decided here. In Maghi v. 
Narain (1), the Judges remarked: 

“The principle hitherto accepted by this 
Court is that a sale transaction is to be 
regarded as indivisible in those cases where 
the purchase-money is paid ina lump sum 
without specification of the amounts paid by 
the various vendees and that the mere fact 
that the shares to be taken by the vendees 
respectively are specified in the sale-deed 
does not alter the nature of the transaction 
and is at mostan arrangement among the 
purchasers inter se which does not affect 
the vendor... .....The case, however, is 
different where there is a specification not 
only of the shares to be taken by the 
vendees, but also of the amounts to be 
respectively paid by the latter.” 

The distinction made is clear and need not 
be stated again. It was based, so far as the 
Punjab Record goes, upon the rulings noted 
(below*) and fairly represents theview there- 
in contained. In Kausar Singh v. Punjab 
Singh (3), the reason why such sales as these 
were held not divisible, is stated to be 
that neither of the vendees could have sued 
to enforce the contract of sale for his share 
alone on payment of a proportionate share of 
the purchase-money, and that the vendor could 
have successfully resisted any such claim on 
the ground that he was not bound to take 
anything less than the whole amount. 


In all these cases the question was whether 
the sale could he divided up into separate 
sales of so much to oue vendee and the rest 
to the other. In none of them did the 
question arise whether the sale by two 
vendors could be treated as a sale of so much 
by one vendor and so much by the other. [ 
accept, for the sake of argument, as settled, 


(2) 19 A. 148; A. W. N, (1897) 20. 
(3) 66 P. R. 1896. 





* Murad v. Mine Khan, 94 P. R. 1895; Kasar Singh 
v. Punjab Singh, 65 P. R. 1898; Achhru v. Laban, 41S 


è P. R. 1907; 81 P. L R.1908; 107 P. W, R. 1907, Brij 


Lal v. Massan, 1 Ind. Cas. 91; 6 P. R. 1909; 7 P. W, 
R. 1909; 23 P. L. R. 1909. 
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in relation to the former question, the views 
stated in Maghi v. Narain (1): the difficulty 
is whether the latter question should be 
answered on the same lines. 


For instance, as a criterion in relation to 
the latter question, is it right to say that 
the answer toit depends on whether the 
vendee, if the vendors had refused to band 
over possession, could have sued one veudor 
separately on his part of the sale? I think 
perhaps he could not;though, if one vendor had 
handed over half and the other had refused 
to hand over the other half [ think the 
vendee could have sued the recusant vendor. 
Ou both these alternatives opinions might 
differ; but whatever the correct views may 
be, it seems to me a little doubtful 
whether the principles laid down in the 
rulings noted above have any bearing on 
the somewhat different facts of the eens 
case. 


The law of pre-emption as now existing 
in the Punjab is a purely artificial law: 


lt draws a sharp distinction between 
this tribe and that; and the absence of 
specific provision for dealing with the 


present difficulty seems to me some reason 
for supposing that the Legislature never 
contemplated the possibility of two persons 
of different tribes making a joint sale. 
The immediate aim of the proviso to section 11 
apparently was to facilitate the acquisi- 
tion by members of a tribe of land coming 
on the market held by other members of 
5 á . 

the same tribe, or in other words, to ensure, 
so far as such an Act could do it, the 
retention by a tribe, as such, of the land 
‘or shares in land it was holding when 
the Act came into force. This aim, at 
all events, would clearly be forwarded by 
letting the vendee keep the half bought 
vou, the Khatri vendor. 


This is, no doubt, no sufficient ground 
in itself for finding in favour of the 
vendee; but where the Act does not help 
at all, and where there is reason to donht 
the applicability of the principles laid 
down in Maghi v. Narain (1), I think 
we should see whether in the rulings of 
this Court- other principles more in point 
cannot be found. 
of cases it has been ruled that a pre- 
‘emptor need not sue for the whole bargain 
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t, g., Sardar Lal Singh v. Dewa Singh (4); 
Ilahi Bakhsh v. Kaki (5); Shahu v. Haku 
(6); Gauhra v, Harbhaj (7); Ram Rakha 
Mal v. Devi Das (8); Uttam Chand v. 
lahori Mal (9); Sanwal Das v. Gur Parshad 
(10), and so forth. The point taken in 
these was that, where a pre-emptor has 
superior rights as to part of the property 
sold, but not as to the rest, he should 
sue only for the former part. Thus, a 
pre-emptor is authorized, in certain circum- ° 
stances, to treat a sale as divisible which 
might well for other purposes be by law 


indivisible, e. g., as between the vendor 
and vendee. But a pre-emptor and a 
contesting vendee have certain mutual 


resemblances—-each has claimed the ‘right 
to buy and the vendee has exercised his 
right, while the pre-emptor is a would-be- 
purchaser who has to invoke the aid - of 
the Court. 


Though a pre-emptor’s claim has been 
pronounced to be one for substitution of 
himself for the vendee and not for re-sale 
to himself, a theory apparently favouring 
the doctrine of indivisibility of such sales 


as the present, we have seen that the 
pre-emptor may nevertheless, under the 
last named rulings of this Court, divide 


up a sale, forall other purposes indivisible, 
in order to take over only those things 
in respect of which he has a superior 
right of pre-emption; and, this being so, 
why should not the analogy hold that a 
vendee, who is a pre-emptor who has 
actually made a purchase, should be allowed 
to say, when attacked by another pre- 
emptor: “Let me keep that which under 
the rules I have as good a right to as 
the plaintiff”? Why shonld he, any more 
than the aforesaid pre-emptor, be defeated 
wholly by the doctrine of  indivisibility? 
No doubt it will be said that in the 
rulings just quoted the dividing up was 
of separate parcels of property and not of 
shares in one property; but if the extent 

6 


(4) OT P. R. 1882 (F. B.). 

(5) 87 P. R. 189 

(6) 44 P. R. 1600 

(7). 16° P. R. 1905; 41 P. L. R. 1905. 

(8) 89 P. R. 1905; 47 P. L. R® 1906. 

(9) 112 P. R. 1907; 75 P W. R. 1907. 

(10) 4 Ind. Cas. 179; 90 P. R. 1909; 159 Pi W. R, 
1909; 147 P. L. R. 1909. | 
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of ‘the shates is clear, I fail to see how 
this affects the argument. 

Lam, therefore, disposed to answer the 
question by saying, without specifically 
endorsing or rejecting the dicta in Maghi 
v. Narain (1), that I am of opinion that 
the principles therein laid down should 
not be extended beyond the facts of that 
case; that rulings of this Court show that 
sale transactions, indivisible from certain 
points of view and at the _ instance of 
certain parties, may (even must) in certain 
circumstances be divided up atthe instance 
of pre-emptors; that a vendee is in a 
position somewhat analogous tothat of a 
pre-emptor and shonld certainly not be 
subject to disabilities to which a pre-emptor 
is not subject; and that, therefore, when 
a vendee buys from two vendors .4 and 
B jointly, each owning 3, he should, when 
attacked by a -pre-emptor, be permitted to 
retain the half sold to bim by A, if he 
can show that, though the plaintiff’s rights 
are superior as to Bs half, his (vendee’s) 
rights are equal to the plaintiff’s in A’s 
half. 

The third ground of appeal not-having 
been argued before us, it is convenient to 
refer the case back to a' Single Bench for 
final adjudication. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconn Civin Apekat No. 482 or 1912. 
December 23, 1914. 
Present:—Mr. Lindsay, J. C. 
AMIR MIRZA AND ayotHer—Pratntires— 
i APPELLANTS 
VEVSUS 
Nawab HAIDAR MIRZA AND OTHERS— 
DEFENDANTS — RESPONDENTS, 

© Construction of document —Will, interpretation of— 
Moveable ‘property only, chargé on—Res judicata. 

* Where a Will provided that a ' certain stipend was 
to be paid to a person out of the testatrix’s allowance 
from wasika and notos, etc, and that the whole of 
her larided property was to be divided ‘ among hor- 
relations according t@their lawl shares: 

Held, that the stipendiaries must look for payment 
only to the fund consisting of the notes and the 
rest of the testatrix’s moveable property, and not to, 
her immoveable property. [p. 218, col. 2] ~*~ 
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Naab Sahib Miza v. 
Case No. 306, followed, 


Suhib Mirza v. Linda Khanam, 19 c. tid, 19 1. A. 83 
explained. 

Where a Court does not itself actually decide a 
point, but simply expresses its concurrence with 
an obiter dictum quoted from a ruling its finding on 
the point is not res judicata, ‘Tp. 220, col, 2.] 


Appeal from the decree of the District 
Judge, Lucknow, dated the 17th June 1912 
modifying that of the Additional 
Munsif, Lucknow, dated the 8th November 
1911. 

Munshi Farzand 

Syed Shahinshah 
ants Nos. l to 5, 

Mr. Ali Uddin, for Respondent No. 7 

Pandit Gokaran Nath Misra, for Ren owa 
ent No. 10. 


JUDGMENT.—The principal 
for consideration in this second appeal is 
the interpretation of the Will of Nawab 
Malika Jahan Begam, widow of Muhammad 
Ali Shah, formerly King of Oudh. 


This lady died in the year 1881 anda 
long time prior to her death, that is to 
say,in the year 1860, she had executed a 
Will by which she made provision for the 
payment of certain annuities or stipends 
to some of her relations, dependants and 
servants. i 


Saiyid anes: Selec 


Al, for the Appellants. 
Husain, for Respond- 


question 


One of the persons in whose favour this 
provision was made was Alusammat Afzal 
Bahu, the mother of the principal plaintiff 
in this case, Amir Mirza, who was 
declared to be entitled to receive an 
allowance of Rs. 50a month. Afzal Bahu 
died long before the present suit was 
brought and Amir Mirza being one of her 
heirs under the Muhammadan Law came 
into Court, alleging that he was entitled 
to. Rs. 772 odd in respect of his inherited 
share of this stipend, this sum being 


arrears for three years euding with the 
month of March 1911. 
The. second plaintiff in the case was 


one Muhammad Ali Khan, whom the first 
plaintiff had transferred a- moiety of his 
interest in the.élaim. The suit was - laid 
against fifteen defendants, most of them 
descendants -of: Malika Jahan, some of them 
transferees from these descendants, and 
it was sought to make them all liable for 
the sum claimed in the plaint, 


AMIR MIRZA V. HAIDAR MIRZA. 


Before proceeding to diseuss the parti- 
cular grounds upon which certain of these 
defendants, with whose cases We are con- 


cerned here, were alleged to be liable to 
contribute to the payment of the sum 
claimed, it will be convenient to refer to 


a decisioun of their Lordships of the Privy 
Council reported in Sahib Mirza v. Umda 
Khanam (1), a case in which the parti- 


eular clause of the Will now in contest 
was construed. It is conceded that the 
decision of their Lordships on the true 


construction of the Will does not operate 
as res judicata in the present case: but it 
is obvious that such an opinion as to the 
meaning of the clause in dispute must 
command the highest respect and I may 
add that the interpretation of the Will 
accepted by their Lordships has been 
followed by a Judge of this Court in 
Nawab Sahib Mirza v. Saiyid Muhammad 
(2), decided on the 8th July 1896. 
According to the statement of facts in their 
Lordships’ judgment Malika Jahan was a 
lady of great wealth. She had landed pro- 
perty, a wastka allowance of Rs. 405 a month, 
a pension of tis. 4,500 a month, which was 
stopped in 1873, and a life interest in the 
income of 12 lakhs of rupees which were settled 
by treaty. At the time of her death she left 
moveable property of the value of over nine 
lakhs of rupees, including Government pro- 
missory notes of the value of close on seven 
lakhs. 


The fifth clause of the Will, which is the 
one upon which the principal plaintiff here 
relies in support of his claim, ran as 
follows —- 


“Rupees YSL of the Queen’s coin, out of 
my allowance from wasika and notes, ef 
cetera, shall be paid monthly from the 
Government treasury’ to my relations, de- 
pendants and servants as detailed below... .. 
obs and the remainder of my allowance 
from wasika and notes, et cetera, and the 
whole of my landed property, ¢. e., houses 
and groves, et celera, and jagir villages, shall 
be divided among my grandsons and grand- 
-daughters according to their lawful shares 
and be paid to the: agent of each of them.” 

As to this theruling of their Lordships 


(1) 19 C. 444; 191. A. 83. 
2) Sclect Case No. 306. 
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was that the annuities or stipends for which 
this clause of the Will mace provision were 
payable out of the testatrix’s moveable pro- 
perty which she had power to dispose of by 
Will, and that the words of the gift were large 
enough to charge the annuities or stipends 
in question upon the Government notes held 
by the testatrix and also upon the rest of 
her moveable property. They added their 
opinion that if the words of the Will were 
to be taken in amore restricted sense, the 
gift of these annuities or stipends must be 
regarded as a demonstrative legacy in which 
view they would be payable out of the tes- 
tatrix’s general estate in the event of the 
failure of the particular fund pointed out 
for payment. 


These latter remarks were obiter dictum 
and I agree with the view taken by Mr. 
Spankie in Nawal Sahib Mirza v. Saryid 
Muhammad (2) that this decision cannot 
be treated as declaring that the annui- 


ties or stipends were a charge on the 
Immoveable property left by Malika 
Jahan. And, as remarked by Mr. Spankie, 


there was no decision that as the particular 
fund out of which these annuities were pay- 
able had failed, they were a charge upon 
the general estate of the testatrix. The 
case with which Mr. Spankie was dealing 
was similar to the one now before me. The 
plaintiffs as representatives of one Bismulah 
Begam were claiming arrears of stipend to 
which this lady had been entitled underthe 


Will. The Subordinate Judge onan errone- 
ous interpretation of the Privy Council 
decision just referred to had declared 


that the stipends were payable ont of the 
general estate of Malika Jahan and Mr. 
Spankie held that this view was wrong. He 
ruled that the plaintiffs were entitled to 
recelve the annuity from the Government 
notes held by Nawab Malika Jahan and the 
rest of her moveable property. 


In this state of things the nature of the 
right created by the Willin favour- of the 
annuitants or stipendiaries is clear. Thef 
must look for payment to the fund con- 
sisting of these notes and the rest of 


, Malika Jahan's meveable property. 


To come now to the facts of the present 
case ib is necessary to state, in the first place, 
that when Malika Jahan died in the year 
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1881 her entire estate- was divided between 
four persons, Nawab Sahib Mirza, Imdad 
Ah Khan, Musammat Amir Jahan Begam 
and Sultan Mariam Begam. 

Of these Musammat Amir Jahan Begam 
is still alive and she was impleaded in this 
sult as defendant No. 1. Sultan Mariam 
Begam is dead and her daughter, Nawab 
Malika Begam, appears in the suit as defend- 
ant No. 2. Imdad Ali Khan is also dead : 
his daughter, Nawab Razia Begam, was im- 
pleaded as defendant No. 3. Nawab Sahib 
Mirza is dead- too, and the defendants Nos. 4 
to 10 are his sons and daughters. 

The Munsif who entertained the suit re- 
peated the error which had been committed 
by the Subordinate Judge whose decision 
was reversed by Mr. Spankie, and held all 
these defendants liable to the plaintiffs’ 
claim on two grounds, (1) that they 
represented the entire estate left by 
Malika Jahan and (2) that decree for 
the arrears of the stipend payable to Afzal 
Bahu had in previous suits been obtained 
against the heirs of Malika Jahan, the defend- 
ants Nos. 1 to 10 or their predecessors.” 

Against this decision two appeals were 
preferred in the Court of the District Judge. 
One of these appeals was made by the defend- 
ants Nos. 5, 6, 7, 8, No. 5 being a son and 
the other three, viz, Nos. 6, 7 and 8, 
daughters of Nawab Sahib Mirza. The 
other appeal was taken by the defend- 
ant No. 10, Abid Mirza, a minor 
son of Nawab Sahib Mirza. Both of these 
appeals were disposed of by one judgment, 
the result of which was to discharge these 
appellants from liability to the plaintiffs’ 
claim. The learned Judge held that as the 
plaintiffs could only resort to the particular 
fund charged with the paymeut of the stipend 
and as they had failed to show that these 
‘appellants were in possession of any of the 
items of property which constituted this fund, 
the claim must fail. He also dismissed the 
contention that as regards these appellants 
the question of their lability was res judicata. 


In appeal here the case is that the lower 
Court’s decision is wrong and that the plaint- 
iffs’ claim should have beengdecreed against 
these defendants as well. In short, the 
appellants desire me to restore the decree of 
the Court of first instance. Having stated in 
an earlier portion of the judgment my opinion 
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as to the nature of the rights of the annuitants 
who are entitled to take the -benefit of clause 
2 of Malika Jahan’s Will, it necessarily 
follows that any plaintiff suing as an 
annuitant must disclose a cause of action 
against all defendants whom he seeks to make 
hiable and he could only do so by establishing 
that the defendants whom he seeks to charge 
are in possession of any of the property 
charged with the payment of the annuity, 
that is to say, the Government notes and 
other moveable property which Malika Jahan 
left at the time of her death. 

Now as regards the five persons whom the 
District Judge has released from liability in 
respect of tlhe plaintiffs’ claim, there is not 
a single allegation in the plaint that they 
were in possession of any of the items of pro- 
perty which go to make up the fund out of 
which the aunuity is payable. All that we 
find is a statement of the fact that Nawab 
Sahib Mirza was one of the persons who took 
a share of Malika Jahan’s estate and that 
these particular defeudants are heirs and 
legal representatives of Sahib Mirza, 

Every one of these five defendants in his 
written statement of defence denied being in 
possession of any of the items of moveable 
property left by Malika Jahan and charged 
with the payment of the stipend, and no 
evidence was adduced by the plaintiffs to 
rebut this statement of defence. 


It was contended here that the burden of 
proof lay upon these defendants to show that 
they were not in possession of any of the 
property chargeable with the payment of 
the annuity and section 106 of the Evidence 
Act was cited in support of this argument. 
l fail to see how the present whereabouts 
of the items constituting the fund out of which 
the annnity is to be paid, can be said to be a 
matter especially within the knowledge of 
these persons. Itis true that their father, 
Nawab Sahib Mirza was one of four 
persons who succeeded to the estate of 
Malika Jahan; it is likewise true that in p 
suit filed in the year 1893 by Musammat Afzal 
Bahu against Sahib Mirza, and other defend- 
ants a decree was passed in the lady’s 
favour. But how is it to be argued from these 
facis that these five defendants, who are only 
some of the heirs of Sahib Mirza, are to be 
fixed with any special knowledge regarding 
any items.of the moveable. property in quege 
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tion which may have been in Sahib Mirza’s 
possession in his lifetime? They say simply 
that after their father’s death they never got 
avy of this particular property, and it was not 
for them to bring forward evidence to show 
what had happened to the property and in 
whose hands it was at the time of the suit. 
he fact is that the plaintiffs in this case 
were assuming thattheir right was to obtain 
relief as against the entire estate of Malika 
Jahan and on that understanding they 
thought it sufficient to implead all Malika 
Jahan’s living descendants as if they in 
some way or other represented her 
estate chargeable asa whole with the payment 
of the stipend. That, however, is not the 
situation, as was clearly explained by Mr. 
Spankie in his judgment in Nawab Sahib Mirza 
v. Satyid Muhammad(2), It was for the plain- 
tiffs to show that these five defendants were 
liable to the claim, and the ouly way in which 
that liability could be established was by prov- 
ing that they were in pbssession of property 
charged with the payment of the stipend, 

1 come now to the other contention, namely, 
that the question of liability of these defendants 
is res judicata. I have already mentioned that 
in the year 1893 a suit was brought by Afzal 
Bahu against Sahib Mirza and other defend- 
ants in which & decree was obtained for 
arrears of the stipend due and in which ap- 
parently it was also decided by way of declara- 
tion that the stipend was payable to her heirs, 
generation after generation. One of the issues 
raised in that suit ( Issue No. 4) was Can 
the plaintiff hold the entire estate left by the 
deceased (7. e., Malika Jahan) liable or only a 
portion of it, and which portion?” 


‘he Subordinate Judge decided this issue 
by quoting 2 exlenso the judgment of their 
Lordships of the Privy Council above referred 
to in so far as it deals with the construction of 
the Will, and, as he expressed it, his finding 
ou the issue was “to the same effect.” He did 
not definitely find that the stipend was & 
charge upon the general estate of Malika 
Jahan: he merely reproduced the judgment of 
the Privy Council, including the obiter. dietum. 
T'he result, therefore, appears to bo that matters 
weve left in the. same situation as they were 
after the. judgment of their Lordships hae? 
been delivered, and that what was in fact 
decided was what their Lordships intended to 
| decide and did Gecide, namely, thatthe stipends 
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were a charge upon the Government notes and 
other moveable property left by Malika Jahan. 

I cannot, therefore, find in favour of the 
appellants that the decision of the Sub- 
ordinate Judge operates as res judicata 
so as to preclude these five defendants 
from maintaining that the general estate 
of Malika Jaban is not charged with tbe pay- 
ment of its stipend. Of course an erroneous 
clecision of law may be ves judicata. But we 
have to see what was actually decided and all I 
can find is that the Subordinate Judge adopted 


. the decision of the Privy Council, the true 


interpretation of which has already been 
arrived at. 

I may add here that in 1896 and 1898 
there were further suits between these 
parties, Sahib Mirza, the father of these 
five defendants, being’ impleaded. Those 
suits were decreed ew parte. I hold, there- 
fore, that it cannot be said that these five 
defendants are bound by previous litigation 
to which their father was a party, so as to 
prevent them from pleading that liability 
to pay the stipends is founded upon the fact 
of possession of the particular property 
upon which the payment of the stipends 
is charged. The result is that I am of 
opinion that the decision of the lower 
Appellate Court is right and that on the correct 
view of the nature of the rights of the 
first plaintif, and on the meterials alleged 
and proved in the course of the suit, the 
five defendants against whom the lower 
Court dismissed the suit were properly 
discharged from liability. 

J may mentionthat a preliminary objection 
to the hearing of the appeal was taken, on the 
ground that it could not proceed as the plain- 
tiffs had accepted satisfaction of the decree 
from one of the.defendants. I was doubtful 
at the time and still am as to whether this 
preliminary objection was well taken, I 
have not decided the point, considering it best 
to give a judgment on the merits of the 
appeal. I dismiss the appeal with costs. 


appeal dismissed? 
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Civic Appeaus Nos. 106 ano 107 or 1911. 
December 7, 1914. 
Present:—Sir John Edward Power Wallis, 
Kr., Offg. Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 

A. ©. CHIDAMBARA MUDALIAR—~ 
PLAINtTIFP—APPELLANT IN BOTH 
versus 
In A. 5. No. 106 or 1911 
N. KRISHNASWAMI PILLAI AND OTHERS 
—-DEFENDANTS—— RESPONDENTS 
Ix A. S. No. 107 or 1911 
DORAISWAMI PILLAI AND OTHERS—— 


PLAINTIFFS AND 2ND DEFENDANT— RESPONDENTS. 

Probate and Administration Act (V of 188), ss. 82, 
92, applicability of, to cases not governed by Hindu 
‘Wills Act (XXI of 1870)—Mofussil Will——Joint executors 
—One executor taking Probate--~Another. executor, if 
disentitled to act without Probate—tivecutor, if can 
renounce for consideration Compromise between co- 
executors, if valid—Retainer, executor’s right of, if 
exists even thouyh claim is barred—Limitation Act (IX 
of 1908), Sch. I, Art. 120, whether governs claims of 
executors for moneys spent on behalf af estute—Limitation 
law, tf applicable to administration actions. 

Anexecutor has only a right of retainer and no 
charge on the properties not in his possession, which 
at one time formed part of the estate. Such a claim 
is governed by Article 120 of the Limitation Act. 
[ p. 225, col. 1.] 

Peary Mohun Mukerjee v. Narendra Nath Mukerjee, 
5 Ind. Cas. 404; 7 M. L. J. 68; 14 C. W. N. 261 (P. C.); 
7 A. L.J. 125; 11 ©. L. J. 220; 12 Bom. L. R. 257; 
20 M. L. J. 171; 37 C. 229 at p. 234; 37 L A. 27, 
followed. 
| In an administration action the law of limitation is 
of no avail. So long as the liability to account sub- 
sists, limitation cannot be pleaded to defeat an adjust- 
ment which the right to account gives, but tho party 
liable to account is entitled to allthe equities flowing 
from the taking of the account, the right and liability 
being inseparable. [p. 224, cols. 1, 2.] 

Where during the pendency of a petition for grant 
of joint Probate in favour of a person who had been 
appointed co-execntor under a Will, in which petition 
allegations of mismanagement had been made against 
the other executor who had taken out Probate of the 
Will, the executors compromised the matter whercby 
it was agreed that in consideration of the former 
executing a mortgage of the trust estate in favour of 
the latter or his nominee the latter should renounce 
his executorship in favour of the former: 

Held, in a suit instituted by the latter against the 

fogner on a mortgage so executed, that the transaction 
was not bona fide and that the mortgage was invalid. 
[p. 224, col. 2, p. 226, col. 2.] 
. Held, further, that in a suit under section 92, Civil 
Precedure Code, the executor, who had thus renounced 
his executorship, was chtitled to 8 decree against the 
estate for the amounts legally spent by him on its 
behalf, even though tho claim thereto might have 
-become barred by limitation, as his liability to account 
did not cease and his right to be reimbursed could 
not, therefore, be lost by lapse of time. [p. 225, col. 1, 
Dp. 228, col. 1.) , 


and Administration Act applies to all Hindus and is 
not confined in its scope to such of them as are 
governed by the Hindu Wills Act (XXI of 1570). 
[p. 224, col. 2.] 

On a petition forthe grant of Probate to an 
additional executor, the Court has no jurisdiction to 
sanction a compromise between the executors, impos- 
ing a heavy burden on the estate. [p. 224, col. 2.) 

Quære.—Wheiher an executor can at all enter into 
a compromise with his co-executor? [p. 224, col. 2.] 

Cook v. Collingridge, 23 R. R. 155; 37 B.R. 979; 
Jacob, 607; 1 L. J. (0. s.) Ch. 74; De Cordova v. De 
Cordova, 4 A, C. 692; £1 L. T. 43; Inre Fish, Bennett 
v. Bennett, (1893) 2 Ch. 418; 62 L. J. Ch. 977: 2 R. 
467; 69 L. T. 233 and In re Houghton, Hawley v. 
Blake, (1904) 1 Ch. 622; 73 L.J. Ch 317; 90 L. T. 
2.2; 52 W. R. 505; 20 T. L. R. 276, referred to. 

Per Seshagiri Aiyar, J.—Under the Probate and 
Administration Act, it is not competent to one excen- 
es to compound the claim of his co-executor. [p. 226, 
col, 2. | 

Inve Houghton, Hawley v. Blake, (1904) 1 Ch. 622; 
78 L. J. Ch. 317; 80 L. T. 252; 52 W. R. 505; 20 T. L. 
R. 276, In re New, In re Leavers; In vre Morley, 
(1901) 2 Ch. 534; 70 L. J. Ch. 710; 50 W. R. 17; 85 L, 
T, 74; De Cordova v. De Cordore, 4 A. C. 692; 41 L. 
T, 43, referred to. 

Lhe language of sections 82 and 92 of the Probate 
and Administration Act, does not render it obligatory 
on one of two co-executors to apply for Probate of 
the Will before exercising his powers as vxecutor, 
even though - his other co-executor has obtained 
Probate of the Wil. Section 92 of the said Act should 
be confined to cases where Probate is compulsory 
before dealing with property. [p. 227, col. 1,] 

Although a trustee can be removed from his office 
for good cause shown, it is not competent to a 
trustee to purchase his co-trustee ont. [p. 227, col, 2.) 

An executor-creditor, in possession of the ostate, 
can claim a right of retainer and a lien upon is, 
[p. 227. col. 2.] 

Trevor v. Hutchins, (1896) 1 Ch. Réd; 65 L. J. Ch. 
738; T4 L. T, 470; 44 W R H7, la re Rhoades, (1899) 
2 Q. B. 847; 68 L. J. Q. B. 804; $0 L. T. 742; 47 W. R. 
561; G Manson 277; 15 T. L. R. 407 and Pulman v. 
Meadows, (1901)1 Ch. 233, 70 L. J. Ch. 97- 84 L. T. 26, 
referred to. 

Appeals against the decrees of the Court 
of the Subordinate Judge of Trichinopoly, in 
Original Suits Nos. £5 of 1908 and 31 of 1909 
respectively. 

FACTS.—tThe facts: of the case appear 


‘sufficiently for the purpose of this report 


from the judgments of their Lordships. 

Mr. O. V. ‘Anantakrishna Aiyar, for the 
Appellant:—The Court below erred in charg- 
ing the appellant as for unlawful default, 


‘The property was in the possession of the 


son-in-law who was cultivating the same. 

e rendered accounts. The Court ought 
not to have held that the appellant ought to 
have got more or at least as much as the 
testator might have realized. He conld be 
charged only with what he actually collected 
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The expenses of prior litigation ouglit to 
have been allowed. He ought not to have 
been made liable for tbe moveables. He 
ought to have been awarded interest on the 
amount due upon the pledge. The word 
‘Tvejw? in the Will means ‘sale proceeds,’ 
the word used to denote income being 
varumbadi. Probate was issued only in 
November 1899. Exhibit ZZ is the Ist 
defendant’s application for appointment as 
co-executor. AAA is the counter-petition. 
Accounts were rendered and perused. An 
administration action can he compromised. 
Sarbesh Chandra Basu v. Hart Dayal Singh 
(1), In re Houghton, Hawley v. Blake -(2). 
An executor can in a proper case compromise 
a suit by a co-executor. [See also Mangka 
Lal Atmaram v. Manchersht Dinsha Coachman 
(3) and In re Haji Ismail Haji Abdula (4), 
cited in Shack Moosa v. Shaik Issa (5), 
Janaki vy. Dhanu Dall (6), Avayambal v. 
Kamalambal (7) and Narasimulu v. Qulam 
Hussain Sait (S).| The appellant was 
justified in not ousting Ramaswami Pillai. 
Exhibit BBB shows the attitude of the 
parties. The appellant cannot be charged 
for the income of 1897. He filed a petition 
for probate which was contested and orders 
were passed only in 1898. If Ramaswami 
misled appellant, the latter cannot be 
charged. The Commissioner says that the 
accounts appear to have been keptin the 
. ordinary course of business. They have not 
been impeached as incorrect. The Ist 
defendant having got possession in 1902, he 
ought to account for that year’s profits. 
‘Account of the proceeds’ implies that the 
proceeds were delivered over to the Ist 
defendant. Litigation expenses ought to 
have been allowed. as the suit was necessary 
for bringing the estate into possession ard 
the amounts spent are reasonable. As 
regards moveables the appellant’s interfer- 
ence would have ended in a serious disturb- 
ance. The mere getting of a lst from the 
ist defendant cannot have the effect of 
making the appellant liable for neglecting 


(1) 5 Ind. Cas, 286; 11 C. L. J. 346; 14 O. W. N. 


451. 
` (2) (1904) 1 Ch. 622; 73 L. J. Ch. 817; 90 L. T. 
252, 52 W. R. 505; 20 T. L. R. 276, 
(3) 1 B. 269. 
(5) 8 B. 241. 
(6) 14 M. 454, 
(7) 4 Ind. Cas. 1097; 5 M. L. T. 86; 19 M. L. J. 65. 
(8) 16 M. Af © 


(4) 6 B. 452. 


to get possession. The pledge of moveables 
being admitted appellant's failure.. to sell 
them is no valid reason for disallowing 
interest. If the suit is upon the mortgage, 
no other question arises. The suit was 
tried on the footing that the plaintiff would 
be entitled to recover whatever sums 
may be found due to him irrespective of the 
mortgage. The appellant will be entitled 
to a first charge on the sum so found due, 
Thesuit will notbe barred as not brought 
within 12 years. Peary Mohun Mukerjee v. 
Narendra Nath Mukerjee (9). The right of 
indemnity is incidental to the position of a 
trustee. 

Messrs. S. Srinivasa Atyangar and V. O. 
Seshachariar, for the Respondents:—The suit 
is upon a mortgage executed to a benamidar: 
The mortgage as such is invalid, as it was 
given by one who had no right to represent 
the estate. Order granting probate was passed 
in duly 1897. In 1901, the Ist defendant 
applied for joint probate urder sections 82 
and 92 of the Probate and Administration 
Act, V of 1881. The -plaintiff alone could 
act as executor until probate was grauted to 
lst defendant also. According to English 
practice liberty is given for executors other 
than those taking out probate to come in. 
[See also Pran Nath Ghosh v. Jado Nath 
Bhattacharji (10) and Satya Prashad Pal v. 
Motilal Pal (11).] 

Though probate is not necessary in the 
case of mofussil Wills, the provisions of the 


Act except those relating to grants are 
applicable. ‘The mortgage is further 
invalid for want of good faith. 
Cook v. . Oollingridge (42). Notice by 


the Ist defendant admitting the correctness 
of accounts was only a step-in-aid of the 
scheme to defraud the estate. Exhibit PP, 
the mortgage document, was the next step. 
Till probate was actually granted, lst defen- 
dant was not an executor. The case 
In ve Houghton, Hawley. v. Blake (2) is 
distinguishable as there, there was a debt 
independent of the executorship, whereas 
in the present case the amount of the bénd 


(9) 5 Ind. Cas. 404; 37 C. 229 at p. 284; F M. L. T. 
63; 14 C. W. N. 261 (P. C.); 7 A. L. J. 125; 11 C. L.J. 
220; 12 Bom. D. R257; 20 MP L. J. 171; 87 I. A. 27. 

10) 20 A. 189; A. W. N. +1898) 14. 

(11) 27 C. 683 at p 688. 

(12) 37 E. R. 979; 23 R. R. 155; Jacob 607; 1 L. J. 
(0. 8.) Ch. 74. 
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represents the accounts of the executor’s 
administration. Further, In re Houghton, 
Hawley v. Blake (2) is not supported by the 
authority relied upon for the decision, as in 
that case the point never arose for decision. 
An executor can never discharge himself by 
accounting to his co-executor. Hasanali 
Mahomedali v. Esmadlji Sulemanji (13) and 
Williams on Executors. De Cordova v. 
De Cordova (14) lays down that one executor 
cannot compromise a co-executor’s claim 
and such a transaction would be declared 
void without any enquiry whatever. The 
appellant has ceased to be executor under 
` Exhibit QQ, and as he has not sued for the 
payment of any sums due to him, heis not 
entitled to anything. In re Fish, Bennett v. 
Bennett (15) holds that an arrangement 
between co-trustees and executors settling 
accounts was not binding on the cestur gue 
trust and may be re-opened. An executor 
will not be allowed to jump outofa scheme. 
See Baroda Prosad v. Gajendra Nath (16), 
where the English cases are noticed. An 
executor cannot compromise proceedings for 
becoming sole executor, as such a compromise 
would amount to the purchase of the right. 
As regards litigation expenses, the moveable 
properties were really in the possession 
of the plaintiff (Bxhibit L). P. W. No. 6, 
Ramaswami, says that plaintiff 


was in 
possession of keys. Even so early as 1900, 
the defendants, in their written statement 


in the suit of 1900, stated that the plaintiff 
and Chidambara were colluding. By divid- 
ing the moveables the parties only created 
evidence of possession. The suit was, 
therefore, unnecessary and plaintiff could not 
recover the expenses thereof. As regards 
barred debts the plaintiffs never made any 
honest attempt to recover them. Bonds 
were not necessary for filing suits. The 
Subordinate Judge does not charge the 
plaintiff with neglecting to get Police 
assistance, but only means that he might 
have adopted the expeditious method of 
applying for such assistance ‘if the charge 
@f breaking open doors is true. The plain- 


(18) 9 Bom. L. R. B06 ab p. 068. 

(14) 4 A. C. 692; 41 L. T. 43. 

(15) (1893) 2 Ch. 4 3; 62 L. J. Ch. 977; 2 R. 467; 
69 L. T. 233. 

(16) 1 Tnd. Cas 289; 13 0. W. N: 587; 9 C. L. Jd. 
383 at p. 394, 


tiff is not entitled to recover the moneys paid 
for the photo and medical attendance.as they 
were paid after the plaintiff ceased to be an 
executor. 


Mr. 0. V. Anantakrishna Lyer, in reply:— 
Section 4 of the Probate and Administra. 
tion Act applies to the case. No probate 
is necessary. The real executor cannot 
be shut out by section 82 of that Act. That 
section does not apply to the present case. 
The Ist defendant stated in Exhibit NN, 
which isone day prior in date to the mortgage 
document. that he had become executor. As 
regards bona fides, accounts had been gone 
into and it is only the result of such 
examination of accounts that is now sought 
to be recovered. The case is analogous to 
that of a widow’ selling property andthe 
mortgage must be upheld to the extent 
to which it is supported by consideration. 
See Laws of England by Halsbury, Vol. 14 
page 326, 


JUDGMENT. 


Warns, C. J.—These are appeals from 
a judgment in two suits which were tried 
together. One was a suit by Chidambara 
Mudaliar, one of the executors of the 
deceased Naga Pillai, on a mortgage for 
Rs. 6,500, executed by the Ist defendant, 
another of the executors, in favonr of 
four persons, who, it is alleged, transferred 
it to the plaintiff. Tie mer! gage, as found 
by the Subordinate Judge, was really 
executed by the Ist defendant as executor 
of the deceased under his Will, Exhibit 
OO, benam: for the plaintiffin the follow- 
ing circumstances. The plaintiff, though 
ite was unnecessary for him to do go, 
thought proper to obtain probate of the 
Will, Exhibit EH, from the District Court 
of Trichinopoly and for some time adminis- 
tered the estate under the grant. In 
January 1901, the Ist defendant, the son 
of the deceased, who had come of age, 
presented a petition, Civil Miscellaneous 
Petition No. 83 of 1901, for the issue 
of probate to him along with the plaintiff 
and alleged therein that the plaintiff had 
failed to file in Court within one year 
the accounts required of him as executor 
under the Probate and Administration Act, 
V of 1881. The plaintiff then filed certain 
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accounts, which were referred to a Com- 
missioner by anorder made on the above 
petition, under what provision of law does 
not appear, as the accounts required by 
the Probate and Administration Act are 
filed merely for the information of 
concerned and to enable them to 
proceedings against the executor if the 
occasion calls for it. On the Sth July 
1901 the Commissioner presented a report, 
Exhibit XI, in which he stated that the 
plaintiff had not kept proper accounts, 
that his management had been fraudulent, 
“and that be was unfit to continue as 
executor. On the llth February 1902, the 
‘lst defendant and the plaintiff, as petitioner 
and counter-petitioner in Civil Miscellaneous 
Petition No. 83 of 1903 already mention- 
ed, presented a petition of compromise, 
Exhibit XIII, stating that it had been 
agreed that the Ist defendant should 
accept the plaintifi’s accounts showing 
Rs. 6,686 as due to him from the estate, 
and should execute a mortgage of the 
estate for that amount in the plaintiff's 
favour, and that the plaintiff should 
renounce the executorship and hand over 
certain articles. The mortgage, Hxhibit 
LL, which is thab now sued on, was 
executed by the Ist defendant on lth 
April 1902, and on 22nd April 1902 the 
parties presented a further petition, Exhibit 
PP, stating that the mortgage had been 
executed and that the plaintiff was willing 
to renounce the executorship and to comply 
with the other terms mentioned in the 
petition and praying the Court to pass 
orders in accordance with the compromise. 
On this the Court passed the following 
order: ‘Accepted and ordered in terms of 
the petition.” ` 
The Subordinate Judge has held, in my 
opinion rightly, that this mortgage is not 
binding on the estate. One objection taken 
is that it was executed after the grant 
of probate to the plaintiff and before the 
grant to the Ist defendant. Now section 
92 of the Act provides that after a 
grant of probate no other than the person 
to whom the same shall have been granted 
shall have power to act as representative 
of the deceased until such probate is 
recalled or revoked; and it is contended 
that though it gvas not obligatory on the 


take 


all - 


executors of the Will to have taken out 
probate, yet one of them having done so 
the terms of the section expressly prohibit 
the other executor, to whom probate had 
not been granted, from acting as the 
representative of the deceased and that the 
fact of probate having been subsequently 
granted to such executor is not sufficient 
by virtue of section 12 to validate acts 


done by him in express disobedience to 
section 82. The Act does not say bhat 
this section is only to apply to cases 
governed by the Hindu Wills Act, XXI 


of 1870, but (section 2) that Chapters II 
to XIIE, which tnclude this section, are to 
apply to every Hindu, and I do not think 
it is open to us to refuse to apply the 
provisions of the section on grounds of 
real or supposed inconvenience. On the 
other, hand it may be said that the 
balance of convenience is in favonr of the 
section being applicable. There is, however, 
a more serious objection to the mortgage. 


In the face of the Commissioner’s report, 
Exhibit XI, which must have been 


known to the lst defendant, as. it was 
obtained at his instance, a compromise by 
which the plaintiff’s claim against the estate 
for Rs. 6,686 was admitted cannot be said to 
have beenentered into bona fide in the interests 
of the estate and would appear to have been 
entered into by the Ist defendant mainly 
with the object of getting the plaintiff to 
withdraw in his favour from the office of 
executor. It appears not to be free from 
doubt whether an executor can enter into 
a compromise with his co-executor at all. 
See Cook v. Collingridge (12) and De Cordova 
v, De Cordova (14) and the strong language 
of the Court of Appeal in In ve Fish, 
Bennet v. Bennet (15), as to such settlements 
between trustees. Assuming, however, that 
a co-executor has such a power, as held 
by Kekewich, J., in In re Houghton, Hawley 
v. Blake (2), it is essential that the 
compromise should be a bona fide one, and 
| do not think that the compromise above 
referred to can be considered to bea bona 
fide one, or in any way binding upon the 
estate. As regards the order made by the 


e District Judge accepting the compromise, 


it does not appear that the trus facts were 
then brought to his notice, or how on a 
petition for the grant of probate to an 
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additional executor, :he had jurisdiction to 
sanction a compromise between two executors 
imposing 4 heavy burden on the estate. It 
was then contended that the plamtilf was 
entitled to a charge on the estate for the 
sums found due to him in the account 
taken im the suit. An-executor, however, 
has only a right of retainer and no charge 
on properties not in his possession, which 
at one time formed part of the estate. Peary 
Mohun Mukherjee v. Narendra Nath Mukerjee 
(9). This case is also authority for the 
position that such a claim by a plaintiff is 
governed by Article 120 and is, therefore, 
barred. I think that the Subordinate Judge 
should have dismissed the plaintiff’s * suit 
on the mortgage and that it must now be 
dismissed and his appeal must be dismissed 
“with costs throughout, The amount allowed 
in that suit will be allowed in the account 
taken in the other suit and included in that 
decree. 

The connected suit was instituted under 
section 92 of the Civil Procedure Code, with 
the requisite permission, for the removal of 
the defendant, the plaintiif in the other suit, 
from the position of tiustee of the charities 
created by the Will, and also prayed for 
an account against him which was ordered. 
The account was taken in the connected 
sult which was tried with this suit, with 
the result that a sum of over.Rs. 300 was 
found due to the defendant, and a decree 
for that amount was given him in the 
connected suit. There is no appeal against 
that decree, but the appellant contends that 
a larger sum ought to have been found due 
to him and it is urged im reply that, as 
his claim against the trust is based! by 
limitation, no decree can be given to him 
in the suit under section 92 of the Code 
of Civil Procedure for the amount found 
due to him on taking the account. We 
are unable to agree with this coutention. 
Though the appellant’s right tu sue is barred, 
his claim is otherwise unaffected, and it 
wguid not be right to remove him from 
the office of trustee without’ providing for 
payment to bim, in the account which has 
been taken as between him and the trust, 
at the instance “of the “plaintiffs, more 
especially as in the connected suit we bave 
held that the mortgage by which he sought 
to secure his claim against the estate is 
not binding on it. There is, moreover, no 


reason why a decree for the amount found 
due should not be given against the estate. 
As regards the particular items I agree with 
the judgment about to be delivered. No 
order as to costs. 

The memorandum of objections is dismissed 
with costs. 


Susuaciet Aryan, J-—One Naga Pillai made 
a Will on the dth January 1897 and died 
two, days after. The plaintiff in this case 
was appointed one of the executors. The 
Will provided tbat the lst defendant, who 
was thew- a minor, should be co- executor, 
after coming of age, with the plaintiff. The 
testator, after providing for certain legacies, 
directed the founding of a feeding house. 
Immediately after his death the genuineness 
of the Will was questioned. The plaintiff 
applied for probate in the District Court of 
Trichinopoly. It was opposed, but he 
succeeded in obtaining an order for its grant 
in July 1897. There was an appeal against 
the order to the High Court. The probate 
was actually granted to him only in Novem- 
ber 1899, 


The first defendant attained majority in 
1897 and-in January 1901, he applied for 
the issue of a joint probate to himself and 
the plaintiff in supersession of the one 
granted to the plaintiff (AZ). One of the 
grounds for recalling the original grant is 
contained in paragraph 8 of the petition, 
which alleged that the plaintiff had not 
rendered any account of his administration. 
This petition was opposed by the plaintiff 
(AAA). The District Judge directed the 
plaintiff to furnish a detailed account of 
the estate. On this being done, the Ist 
defendant was permitted to state his objec- 
tions. A. Commissioner was afterwards ap- 
pointed to examine the accounts. His report 
is Exhibit XI, dated the 8th July 19%). 
This was not favourable to the plaintiff. 
While its cousideration was pending before 
the District Judge, the plaintiff and the 
Ist defendant fled a raztnumah (Exhibit 
PP) in Court. This was accepted by the 
District Judge’ on the 22nd April 1902, 
It was agreed to in this compromise that cer- 
tain articles in the possession of the platutiff 
should be handed over to the 1st defendant; 
that the plaintiff should renounce his 
rights to the joint-executorship with the. 
lst defendant, and that in consideration 
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of these terms and of the allegation that 
the plaintiff had spent monies on behalf 
of the estate, a mortgage on ihe trust 
property should be executed by the Ist 
defendant in favour of certain nominees of 
the plaintiff for the sum of Rs. 6,686. 
The deed of mortgage was actually executed 
on the 14th April 1902, eight days prior 
to the acceptance of the compromise by the 
Court. See Exhibit LL: 

Plaintif now sues on this mortgage to 
recover from the Ist defendant, personally 
aud on the liability of the mortgaged 
trust properties, the amount due to him. 
The other defendants are the widow, the 
daughter’s sons, and the alienees of some 
of the mortgaged properties. The list 
defendant impeaches the mortgage on 
various grounds. The principal question 
for decision in this appeal is whether the 
mortgage is binding on the trust. 

Mr. S. Srinivasa Atyangar argued that 
an executor is not competent to compro- 
mise the claim of his co-executor and that the 
mortgage is invalid upon that ground. Mr. 
Auantakrishna Atyar relied upon the decision 
of Kekewich, J., in Im re Houghton, Hawley v. 
Blake (2), and argued that a bona fide.composi- 
tion of the claim of a co-executor stands on 
the same footing as that ofa stranger. This 
case has neither been followed, nor cited 
with approval in any of the subsequent 
cases. The learned Judge bases his cou- 
clusion upon the decision of the Court of 
Appeal in in re New, lu re Leavers; In re 
Morley (17). J have read that case carefully 
and | do not find any support for the 
proposition laid down by Kekewich, J., in 
that case. There the point argued related 
to the jurisdiction of the Court of Chancery to 
sanction transactions entered into by trustees 
which were beyond the powers conferred by the 
deed of trust, but which were for the 
obvious advantage of the cestuc que trust. 
Lord Justice Romer, says at page 540: 
“Or course, the jurisdiction is one to he 
exercised with great cautiou, and the Court 
will take care not to strain its powers. 
Tt is impossible, and no attempt ought to 
be made, to state or define all the circum- 
stances under which, or the extent to 


which, the Court will exercise the jurisdiction; * 


(17) (1901) 2 Ch. 534 TOL. J. Ch. 710; 50 W. R. 
17; 85 L. T. 174. 6 


but it need scarcely be said that the 
Court will not be justitied in sanctioning 
avery act desired by trustees and beneficiaries 
merely because it may appear ‘beneficial 
to the estate; and certainly the Court will 
not be disposed to sanction transactions of 
a speculative or risky character. But each 
case brought before the Court must be 
considered and dealt with according to its 
special circumstances.’ IL do not think 
this statement of the law supports the 
view of the learned Judge. On the other 
hand, the observations of Sir Barnes 
Peacock in De Cordova v. De Cordova (14) 
are distinctly against his view. Moreover, 
the decision of Kekewich, J., was under 
section 21 of the ‘Trustees Act (56 and 
57 Vict., c. 53) of 1893, and the pro- 
nouucement regarding common law rights 
is only an obiter dictum. There is nothing in 
section 92 of the Probate and Administration 
Act, V of 1981, to enable an executor to 
compromise the claim of the co-executors. 
Chapter VI, dealing with the powers of 
aun executor, is silent on the question. [I 
have, therefore, come to the conclusion 
that it is not competent under the Act to 
one executor to compound the claim of his 
co-executor, Further, in this case, the 
compromise cannot he said to have been 
entered into bona fide. 1 have referred to 


the circumstances which existed at the 
time of the razinamah, and they show 
that the Ist defendant was anxious to 


secure powers to himself, and that the 
plaintiff wanted to get money. Neither of 
thém seems to have had the interests of 
the trust in their minds. Consequently, 
if an application were made to a Court to 
sauction the arrangement, it would have 
been rejected. The acceptance by the 
District Judge of the compromise should 
not be construed as giving: his sanction 
for it. 


Mr. Srinivasa Aliyangar also argued that 
as probate was taken ont by the plaintiff, 
the lst defendant had no status as execut®r 
until he was fecognized as such by the 
order of the Court on the 22nd April 
1902, and that the mortgage of the 14th 
April was «lira vires of his powers. Under 
section 4 of the Probate and Adminis- 
tration Act, the- property of the testator 


vests in the executors. It was pointed 
+ 


- 
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out in Jn ve Pawley and Loudon and 


Provincial Bank (18) that the estate of the 


deceased vests in all the executors and 
not only in those who have proved the 
Will or acted in the administration of the 
estate.. Further it is settled law that it 
is not incumbent on a Hindu executor to 
obtain probate before acting, although 
there is nothing to prevent him from 
taking out probate. Under these circum- 
stances, [ cannot agree that section 82 of 
the Act isa bar to the Ist defendant acting 
as representative of the deceased because 
the plaintiff had alone obtained probate 
of the Will. Section 92, which empowers 
only persons who have proved the Will 
or taken out administration to act 
on behalf of all the executors, should be con- 
fined to cases where probate is compulsory 
before dealing with the property. The 
result of acceding to the contention of Mr. 
Srinivasa Aiyangar will be this—whereas 
if no probate had been taken, every Hindu 
executor can deal with the property of the 
deceased, the fact that one of them obtains 
a probate, will compel the executor that 
has not joined in the original application 
to apply himself to the Court, if he- wants 
to exercise the powers vested in him. Ido 
not think the language of sections 82 and 92 
of the Probate and Administration Act 
compels us to give our sanction to such an 
avamolous position. " 

On the view that I have taken that the 
‘mortgage-deed was not executed bona fide 
and for the benefit ofthe estate and that 
it is not competent to one executor to com- 
promise the claims of his co-executor, this 
appeal fails and the appeal and the suit on 
tbe mortgage should be dismissed with costs 
throughout. 

In Arrear No. 107 or 1911. 

This appeal is connected with Appeal 
No. 106 of 1911. In the present case two 
plaintiffs, representing the public, sued under 
section 92 of the Code of Civil Procedure 
for the removal of the two erecutor trustees 
appointed under the Will of Naga Pillai, for 
uu account of the estate’ and for settling a 
scheme. The Subordinate Judge settled a 
scheme for thg management and directed 
the new trustees to discharge the debts 


(18) (1900) 1 Ch 58; 69 L. J. Ch. 6; 48 W. R. 107; 
811 T, 507. 


'under Article 132 of the 


payable tothe plaintiff (appellant) in the 
counected appeal. There is no contest now 
regarding the scheme. But the lst defend- 
ant (plaintiff in the connected suit) has 
appealed, claiming larger sums of money 
than has’been decreed to him. The plaintiffs 
have preferred no appeal against the 
direction to pay the appellant. Before 
deciding the amount due to the appellant, 
we have to deal with the objection raised 
by Mr. Srinivasa Aiyangar that, as the 
claim of the appellant was barred, he is not 
entitled to any relief in the suit. By 
Exhibit QQ, dated the 22nd of April 1902, 
the lst defendant ceased to be an executor 
to the estate of Naga Pillai. It was com- 
petent to the Court to revoke the probate 
granted to him under section 50 of the 
Probate and Administration Act for failure 
to exhibit an inventory. This was done. 
But the order says nothing about the vight 
of trusteeship. Although for ood cause 
shown a trustee can be removed from his 
office, it does not appear that the mind of 
the District Judge was directed towards 
this question, Certainly, it was not com- 
petent to the co-trustee to purchase the 
appellant out. 


This appellant was a creditor of the 
estate and lie also spent his own monies on 
behalf of the estate. Ib must be taken that 
these claims were barred by limitation at 
the date of the present suit. Mr. Ananta- 
krishna Aryar’s contention is that the appel- 
lant bas a charge upon the property and 
has 12 years to enforce that charge 
Limitation Act. 
This is negatived by the decision cited by 
him, Peary Mohun Mukerjee v. Narendra Nath 
Mukerjee (9). It was pointed out in that 
case that an executor creditor-should bring 
his snit within six years of the accrual of 
the cause of action, under Article 120 of 
the Limitation Act. There are numerous 
Indian and English authorities enunciating 
the same view. No doubt, if he had the 


estate in his possession, he might claim a 
night of retainer and might claim a lien 
upon it This has been laid down in 


Treror y. Hutchins (19), Te re Rhoades (20) and 


(19) (1896) 1 Ch. Sk 65 L. J. Ch. 739; 74 L. P 
470; 44 W. R. 417. 
(20) (1899) 2 Q. B. 847; 68 L. J. Q. B. 804; 80 L, Tr. 
742; 47 W. R. 561; 6 Manson, 277; 15 T. L. R. 407. 
Kal 
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Pulman v. Meadows (21). But the appellant 
had no property of the trust in his posses- 
sion. at tho time of the suit. Consequently 
if he filed a suit for the amounts due to 
him, he would have been barred by limita- 
tion. Does the fact that an account is 
claimed against him enable him to get a 
decree for monies actually due? Mr. 
Srinivasa Alyangar contended that this is in 
the nature of a cross-claim by the appellant 
and that he is not entitled to a decree. 
The question is not covered by any authority. 
It is true that the remedy to recover the 
money is barred by limitation. As was 
pointed hy Mr. Justice Pontifex in Nursing- 
Doyal v. Hurryhur Saha (22): “Ef the creditor 
hada lien on the goods of his debtor on a 
general account, he would be entitled to 
hold the goods for a debt, the recovery of 
which was harred by the Limitation Act.’ 
1 think this principle extends to all cases 
where ther@is lability to account, whether 
there is a subsisting Hen or not. As 1 
said before, the appellant’ has not been 
shown to liave ceased to be a trustee, and 


under section 92 of the Civil Procedure 
Code, he is lable to be called upon to 
render an account. He cannot escape. 


liability on the ground that he was not ad- 
ministering the estate from April 1902. If 
he was under this disability at the time of 
the suit, he is in equity entitled to the 
monies that he may be found to have 
spent on behalf of tbe trust. I have 
been able to find only one case as having 
any hearing on the present discussion and 
that is reported in Mclaren v, Public 
Trustee, dn vre Robinson (23). In that 
vase one of the cestui que trust was wrongly 
overpaid by the executor. Iu dealing with 
the claim made by the other cestui que trust 
for recovering it, Warrington, J., held that 
the suit was barred by limitation, but pointed 
out that in an aduunistration action the bar 
of limitation will be of uo avail. The 
principle of the decision seems to be that 
although the remedy by suit may be barred, 
so long as the right to sacconnt subsists 
between the parties, jJimitation cannot be 
pleaded to defeat the adjustment which the 


(21) ©1906) 1 Ch. 238; 70 L. J. Ch. 97; 84 L. T. 26. 
a 5 C. 897;6 C. L. R. 48; 3 Shome L. R. 154. 

(23 11911) 1 Ch, 502; 80 L, J. Ch, 881; 104 L, T. 
331; 55S. J. 27). 


right to account gives. In analogy of this 
case, I hold that as the appellant was under 
a liability to account to the trust at the date 
of the suit, he was entitled toall the equities 
flowing from the taking of the account. 
The liability should not be separated from 
the right. Moreover, the plaintiffs in this 
case have uot objected to the decree which 
has been given in appellant’s favour fora 
portion of the amount sued for and the 
reasoning of Kandasamy Chetty v. Annamalai 
OQhetty (24), which precludes the agitation of 
a question in partial bar of a claim, applies. 
I would, therefore, disallow the respondents’ 
contention, 


On the merits, | see no reason tu differ 
from the Subordinate Judge regarding the 
claim for the income of the lands. The 
appellant has been shown to have been 
grossly negligent and the lower Court was 
right in fixing the average income as it has 
done; nor is there any reason for differing 
from dits- conclusions regarding the two 
jewels, the liability-to account for barred 
debts, the rate of interest, and the claim for 
the doctor’s bill, discussed iu paragraphs 63, 
66, 64 and 49 respectively. 


As regards the claim for the amount spent 
in attempting to recover certain properties 
for the trust, I must hold that the Subordi- 
nate Judge has taken a very nartow view of 
the position of the .appellant. Jt was neces- 
sary for him to go to Court and the fact that 
in the compromise he came to with his co- 
executor, he asked him to carry on the 
litigation against himself and others, does 


‘not show that in instituting the suit he did 


not act honestly. This claim must be allow- 


ed. 


The second disputed item relates to the 
value of certain moveable properties which 
the Subordinate Judge finds the appellant 
failed to recover for the estate. He did sue 
for it. Thelower Court’s view that if he hac 
taken steps earlier to callin the aid of the 
Police the property would have been secured, 
is not a proper ground for charging a trustee 
with mismanagement. This claim against 
the appellant should be disallowed. 


The appellant is also entithd to the sum 
of Rs. 26 which he advanced for a portrait of 


(24) 28 M. 67; 15 AM. L, J, 402. 
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the testator with a view to putting itup in the 
feeding house. 

These three amounts will count in favour 
of the appellant in the adjustment of the 
accounts. Subject to this modification, the 
appeal must be dismissed. Parties will bear 
their costs throughout. 

The appellant is entitled to the payment 
of the amount decreed from out of the corpus 
of the trust estate. 

Appeal No. 106 dismissed, and decree modified 


in Appeal No. 107. | 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Peritron No. 73 or 1912-13 or 
SULTANPUR DISTRICT. 
August 2, 1914. 
Present: —Mr. Tweedy, S. M. and 

Mr. Holms, J. M. 

RAUSHAN ZAMAN KHAN—PLAINTIP}— 


-—ÅPPELLANT 
VETSUS 
RAMA NAND MISRA—-Derenpant— 
RESPONDENT.. ` 


Wajib-ul-arz, entries in, interpretation of ~Attestation 
of entries by landlord alone, effect of—Muafidar, whether 
bound by entries. 

The entries in a Wajib-ul-arz attested by the land- 
Jord alone and not by the muafidur are not binding 
on the latter. 


` Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 19th May 1913, 
reversing the order of the Deputy Commis- 
sioner, Sultanpur, dated llth December 1912, 
reversing that of the Assistant Collector, 
Sultanpur, dated the 26th September 1912. 
FACTS.—The plaintiff sued the defendant 
for resumption. of muafi land held by the 
latter. The defendant claimed that the land 
was not resumable under the terms of the 
grant and produced in support thereof a 
ita of 145 years back containing the words 
“yeh bigha par nigah na kare.’ The plaint- 
iff claimed that the land was resumable 
and produced in support hereof a copy of 
an extract from the wajzb-ul-arz prepared at 
the time of the First Regular Settlement, 
ia which if was provided tbat the land in 
suit was resumable at the will of the 
landlord, The evidefice produced .in the 


INDIAN OASES, 


case proved it quite satisfactorily that the 
defendant’s possession over the land in suit 
extended for more than 50 years}and by 
more than two successors to the “original 
grantee. ee re 

The Assistant Collector declared the de- 
fendant to be an under-proprietor of the 
land in suit under the provisions of section 
107H of the Oudh Rent Act. The Deputy 
Commissioner finding that although the 
patia could be presumed to be genuine, it 
did not identify the land mentioned theren 
with the land in suit, that the words of the 
patta as quoted above did not mean that the 
land was not to be resumed, that the eutry 
in the wajib-ul-arz showed the condition on 
which the grant was held, that the grant 
was not, except for age, of any special 
nature but was held merely at the favour of 
the landlord, resumed the land under the 
provisions of section 107E (a). The Com- 
missioner held that as the entries in the 
wagib-ul-arz had been attested only by 
landlords and not by muafidars, they were 
to be regarded simply as irrelevant state- 
ments of interested persons and, therefore, 
not binding on the muafidar, and reversing 
the order of the Deputy Commissioner 
restored that of the Assistant Collector. 

The decision of the Commissioner was 
questioned in appeal before the Board of 


Revenue. 


< Mavlvi Wasi, for the Appellant. 

Babu Ishward Dayal, for the Respond- 
ent. 

JUDGMENT. 

Horns, J. M.—Apart from the paita there 
seems sufficient evidence to support the 
lower Court’s finding that the land has 
been held rent-free for fifty years and by 
two suzcessors, and this point is not seri- 
ously contested by the appellant. The view 
which the Commissioner has taken of the 
effect of the wajib-ul-arz is in accordance 
with recent decisions of the Board of 
Revenue on the subject and the fact that 
the Muhammadan appellant has allowed 
the Hindu respondent to remain in posses- 
tion so long is against the theory that the 
“land was held rent-free at the pleasure of 
the grantor. Ground No. 7 must succeed. 
The respondent does not contest this. The 
Commissioner’s order shoul@ be notified to 
this effect that Rs. 10, Pleader’s fee, is given 
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for all the seven casas, and not Rs. 1) for 
each of the seven cases. Otherwise, the 
appeal is dismissed. Parties to pay their 
own costs of appeal as neither is wholly 
successful. f 
Twererpy, S. M.—I concur. 
Appeal partly allowed. 


PUNJAB CHIEF COURT. 
Secono Civit Avpreat No. 142) or 1918. 
November 19, LOLA. 
Preseni:—Mr. Justice Rattigan. 
JOT SINGH AND orHers—PLAINtiers —- 


APPELLANTS 
PEN Sus 
AMIR, CHAND AND orners—Deranpants— 
` RESPONDENTS. 


Transfer of Property Act UT of 1882), s. 72—Hypo- 
theeation of animals-—-Oftapring of animals —Accessians 
— Fructus, 

The rights of a person in whose favour a hypothec 
is made of a chattel are limited strictly to tho actual 
chattel hypothecated and do not extend bevond that. 
ip. 281, col. 1 ] i 

Where, therefore, the plaintiffs purchased a number 
of goats, sheep and camels on behalf of themselves 
and the judgment-debtors and it was agreed that 
the parties were fo be joint owners of the animals 
and their offspring, and the animals belonging to the 
judgment-debtors were to be deemed to be hypo- 
theeated to the plaintiffs as security for the re-pay- 
ment of money advanced by plaintiffs for the pur- 
chase, but no provision was made for the hypotheeca- 
tion of such of the offspring as might fall to the sharo 
of the judgment-debtors: 

Held, that the voung of animals were not mere 
accessions to the latter but were fructus and could 
not, therefore, be mado subject to the hypothecation. 
[p. 281, col. 1.] 


Second appeal from the decree of the 
Divisional Judge, Shahpur, dated the 8th 
April 1917. 

Mr. Bhagat Ram Puri, for the Appellants. 

Mr. Nand Lal, for the Respondents. 


JUDGMENT.—On the 29th July 1898 a 
decree for Rs. 210, with costs, was obtained 
by Chimna Ram against Mian and Muham- 
mad, and on the 16th August 1910 (after 
several previous applications for exeention 
of the said decree, which proved infructnous) 
the sons of Chimna Ram (present defendants 
Nos. 1—3) succeeded in having two camels, 
said to be worth Rs. 200, attached. There- 
npon the pr&ent plaintiffs objected that the 
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camels were the joint property of themselves 
and the judgment-debtors (defendants Nos. 4 
and 5), and had, moreover, been hypothecated 
to the objectors by agreement, dated 6th 
October 1902, and could not, therefore, be 
attached and sold, except subject to their 
rights. These objections having been dis- 
allowed, the objectors brought the present 
suit and claim thereina declaratory decree 
that the animals in qnestion are not hable 
to be attached and sold. 

yom the facts,-as found by the lower 
Courts, it appears that the plaintiffs pur- 
chased a number of goats, sheep and camels 
on behalf of themselves and the judgment- 
debtors ani that it was agreed in October 
1902 that these animals were to be the joint 
property of plaintiffs and judgment-debtors 
in equal shares, and that the animals be- 
longing to the latter were to be deemed 
to be hypothecated to plaintiffs as security 
for the re-payment of the money advanced 
by plaintiffs for their purchase. The agree- 
ment further provided that the parties were 
to be joint owners of the offspring of the 
said animals, but no provision was made for 
the hypothecation of such offspring as might 
fall to the share af the judgment-debtors. 

The two camels that have been attached are 
the offspring. of the camels which were ori- 
ginally purchased and  hypothecated as 
aforesaid. 


The Divisional Judge has held that these 
two camels belong, under the terms of the 
agreement, to the parties jointly in equal 
shares ; that one camel must, therefore, be 
regarded as the property of the plaintiffs 
and as such released from attachment ; but 
that the other camel belongs to the judgment- 
debtors and is liable to be attached, in- 
asmuch as the agreement of October 1902 
made no provision for the hypothecation 


of the judgment-debtors’ share in the 
offspring of the hypothecated animals. He 
has, accordingly, granted plaintiffs the 
decree prayed for as regards the one 


camel, but dimissed it as regards the othe». 

I am now &asked to set aside this order 
on the ground that the Divisional Judge 
erred in law wi holdigg that the camel 
belonging to the judgment-debtors was not 
subject to the hypothecation in favour of 
plaintifis, the agreement being that the 
young of the animals hypothecated must 
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be considered as mere accessions to the 
former and as such subject to the terms of 
the agreement. 

I cannot accept this contention. 


Hypothecation is a mode of creating a 
security whereby not merely the ownership, 
but also the possession of the thing, 
remains with the owner. To that extent 
it has many advantages over a pledge which 
necessarily implies the transfer of possession 
of the thing to the pledgee, or pawnee, but it 
has the very great disadvantge of lending itself 
to frand and of depriving ereditors of their 
just rights, as it may be effected merely by 
agreement of parties withont the knowledge 
of others. The Indian Contract Act makes no 
provision for hypothecs and it may be open 
to “doubt whether they can be said to be 
recognised by the law of this country (see 
as to this Ghose on Mortgages, 3rd edition, 
pages 147-149). 


The law of England recognises the contract 
but only in the form prescribed by the Bulls 
of Sale Act and in the exceptional ease 
of hypothees of ships, by the Merchant 
Shipping Acts. 


Assuming, however, that the contract is 
valid as against a creditor of the owner of 
the chattel, I have no doubt whatever that 
the rights of the person in whose favour the 
hypothec is made are limited strictly to the 
actual chattel hypothecated, and do not 
extend, in acase such as that before me to 
the offspring of the hypothecated animal. 

Mr. Bhagat Ram Puri argues that the 
young of such animals are “accessions” and 
as such subject to the terms of the hypothec. 


But here again I cannot agree with him. 
No doubt, upon the principle recognised in 
section 70 of the Transfer of Property Act, 
` accessions to property mortgaged enure for 
the benefit of the mortgagee, and conse- 
quently (to quote from one of the illustrations 
to that section) if “A mortgages a certain plot 
of building land to B, and afterwards erects 
a house on the plot, for the purposes of his 
security, B is entitled to the honse as wellas the 
` plot.” But the young of animals are not mere 
accessions to the latter, but are fructus, and 
there appears to betho princifle or justifiention 
for holding that the fructus of a thing, which, 
though made security for the payment of a 
debt, still remains im the ownership and 
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possession of the owner, is tobe regarded 
as an inseparable addition to the hypotheeated 
chattel]. 

In so hoiding I am aware that I am 
deciding contrary to the rule recognised by 
the Roman Law whereby whatever acceded to 
anything hypothecated fell under the Aypolhec 
and was added to the security of the creditor 
who had thus, e.g., the same rights over the 
children of a female slave as he had over the 
slave herself” (see Hunter’s Roman Law, page 
445). But the Roman Law recognised the con- 
tract of hypothec to an extent which has not 
beenaccepted byany modern State except Spain 


(see .Holland’s Jurisprudence, 4th edition, 
pages 191-192), avl speaking with the 
ntmost <diffidence, I cannot find = any 


justification for holding that the offspring of 
an animal which has been hypothecated 
should be made subject to the hypothec. At 
its birth it becomes a saparate entity and is 
in no sense a mere accessory to the animal 
which gave it birth. 

I know of no authority, nor was any eited 
before me, for the proposition for which 
Mr. Bhagat Ram Puri contends, while on 
the other hand, lam not without doubt 
whether a contract of hypothecation can be 
recognised nt all under our system of law as 
valid against theclaims of a third party whohas 
no knowledge of that contract or whose claim 
was anterior in point of time to the contract. 
The Contract Act expressly deals with the 
subject of “Pledges”, but is silent as regards 
hypothecs, and their Lordships of the Privy 
Council have expressly stated that the Act, 
so far as 16 goes, is exhaustive and imperative 
[Mohori Bibee v. Dharmodas Ghose (1)]. 

For the reasons given I dismiss this appeal 
with costs. 


Appeal disin7ssed. 


(1) 300. 539 at p. 548 (P. C.); 
T C. W. N. 44l; 80 1, A. 114, 


5 Bom. L. R. 421; 


PENUMETA SUBBARAJU v, VEEGESENA SEETHARABARAIU. 


MADRAS HIGH COURT. 
Seconp Civin Appuat No. 1280 or 1913. 
November 5, 1914, 

Present: Mr. Justice Sadasiva Atyar aud 
Mr. Justice Napier. 
PENUMETA SUBBARAJU—Durix pant— 

APPELLANT ii 
VETSUS 
VEEGESENA SEETHARAMARAJU AND 
ANOTHER— PLAINTIFPS— RESPONDENTS. 


Mortgagor and morigagee—Rights of mortgagor over 


mortgaged property pendiny suit on mortgage—Right 
of lessee under mortgugor—Transfer of Property Act 
(IV of 1882), ss. 8, 36, 44, 52, 73, application of, to execu- 
tion sales—Substitution, doctrine of. 

Where a lease of the mortgaged lands was made by 
the mortgagor for one year from July 1907 to July 
1908 and the plaintiff purchased in Court auction m 
November 1907 in execution of tu mortgage-decree 
not only the lands but also the crops standing thercon 
and the sale was confirmed in December 1907 and 
` the crops harvested in January 1908: 

Held, that a decree for sale, and the Court auction- 
sale held in pursuance thereof, will not affect the 
rights of the defendant lessee to the beneficial en- 
joyment of the crops, and that the purchase of the 
crops by the plaintiff in the Court auction did not 
give the plaintiff a title to the crops but only to what 
took the place of the right to the crops which would 
have vested in the mortgagor judgment-debtor if he 
had not parted with such right. [p. 233, col. 2.] 


Yearly leases and such other acts as are cither 
necessary or tho ordinary reasonable incidents of an 
interim beneficial enjoyment are not affected by 
Court auction-salo thongh they are made pendente 
Lite. 


A purchaser gets title not only to the property 
purchased bnt also to whatever has been lawfully 
substituted for the whole or part of the property sold 
tohim. The larger right of the owner of a land to 
the profits and crops growing on that land includes 
the smaller right to the rent reserved tohim in eon- 
sideration of his having parted with the right to the 
crops themselves in favour of lessees. [p. 288, col. 2. ] 

Neither section 8 nor section 86 of the Transfer of 
Property Act applies to transfer of rights by execcu- 
tion sale. Section 36 of the Act about the daily 
neernal of rent applies only in the absence of a 
contract to the contrary. [p. 284, col, 1.) 


Sections 44 and 73 of Act IV of 1882 lay down the 
principle of the substitution of properties and securi- 
ties in favour of persons who, through no fault of 
their own, are deprived of the original rights and 
securities, [p. 234, col, 1.] 


Second appeal against the ‘decree of the 
‘Court of the Subordinate Judge of Kistna, 
in Appeal Snit No. 225 of 1911, (trans- 
ferred from the file of the Court of the 
Subordinate Judge, Ellore), preferred 
against that of the District Munsif of 
Narasapur, in Original Suit No, 575 cf 1908: 


> INDIAN CASES. 


[1915 
Mr. P. Narayanamurtht, for the Appel- 
lant. s 
Mr. B. N. Sarma, for the Respondents. 


JUDGMENT. 


Sapasiva Alvar, J.—The 
is the appellant before us. He was the 
lessee under the defendants Nos. 7 and 8 
for the year July 14907 to July 1908 of the 
plaint lands. The plaintiff purchased, in 
Court auction in November 1907 in execu- 
tion of a mortgaged-ecree against the 
defendants Nos. 7 and 8 (passed so long ago 
in 1898 or 1899), the plaint lands. The 
plaintiff purchased not only the lands but 


Ist defendant 


also the crops standirg thereon. The sale 
was confirmed in December 1907 umder 
the old Civil Procedure Code. The crops 


were harvested in January 1908 by the Ist 
defendant. The rent reserved by the defen- 
dants Nos. 7 and 8 with the lst defendant 
was 412 bastas of paddy, and its value is 
said in the lease-deed to be Rs. 1,272 at 
Rs. 6 per basta or bag. The lst defendant 
paid Rs. 400 of therentto the defendants . 
No. 7 and § and carried away the crops in 
January 1908. The plaintiffs brought the 
suit for recovery of Rs. 1,272 (the value 
of the grain rent due to the defendants 
Nos. 7 and 8 by the lst defendant), on the 
allegation that by the plaintiffs’ purchase of 
the land and of the standing crops in November 
1907 in Court auction, they (the plaintiffs) 
became entitled to the crops themselves or 
at least, they became entitled to recover 
the rents of Rs. 1,272, plaintiffs alleging 
further that the Ist defendant and the 
defendants Nos. 7 and 8 colluded together 
and cut and carried away the crops in 
January 1908 without paying even the’rent 
of Rs. 1,272 to the plaintiffs. Plaintiffs 
also claim interest at Re. 1 per cent. per ` 
mensem from the 12th January 1908 till the 
date of suit (16th November 1908). 


The lower Appellate Court held that the 
plaintiffs were entitled to at least the 
rent amounting to 212 bags of grain. t 
further held that though the lease-deed 
mentioned Rs. 6 per bag as the price, the 
real price was @nly Rs.e5 per bag and the 
price of the 212 bags was, therefore, Rs. 1,060 
and not Rs. 1,272, as claimedin the plaint. 
It further found that as the defendants 
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Nos. 7 and 8 had paid Rs. 400 to the 1st 
defendant who was notentitled to receive 
it, the Ist defendant must be deemed to 
have had and received it for the plaintiff. 
It, therefore, gave a decree against the 
defendants Nos. 7 and 8 for the Rs. 400 
received by them out of the rent and it 


gave a decrec for the remaining Rs. 660. 


out of the Rs. 1,060 against the defendants 
Nos. 1 to 6. It 
claim for interest, on the ground that the 
plaintiffs’ suit was one for unliquidated 
damages and not for rent or liquidated 
damages. Thecontentions in appeal are: 


(a) That the plaintiffs having purchased 
only the standing crops and the Ist defend. 
ant under his lease-deed having become 
entitled to the crops as lessee, the plaintiffs 
purchdsed nothing. (I should add that this 
contention is not raised in any of the grounds 
of the memorandum of second appeal, 
but asa question of law it was allowed to be 
' argued). 


(b) Thatas the plaintiffs did not purchase 
the rights of the defendants Nos. 7 and 8 
to the rent, they ought not to have been 
given a decree for the rent and their plaint 


ought not to have been allowed to be 
amended into a suit for the amount of 
the rent. 


As regards the first contention, it raises 
the question whether when there has been 
a Court anction-sale in pursuance of a 
mortgage-decree, the mortgagor in posses- 
sion could convey to a lessee the right to 
raise crops on the land and take them away 
so as to prevent the crops. being validly 
sold in execution of the decree for sale 
already passed. In Thakur Prasad y. Gaya 
Sahu (1), it was held that “a lease of 
property made by a judgment-debtor against 
whom 4 mortgage-decree for sale had been 
made came within the purview of section 52 
of the Transfer of Property Act, ” and that 
the lessee cannot set up any rights- under 
jhe lease as against the purchaser in the 
Court auction-sale held in execution of 
the mortgage-decree. I think, however, 
that the proposition is stated too broadly 
in that judgmerft, as it ignores the ordinary 
incident of the beneficial enjoyment which a 


(1) 20 A. 349; A, W, N. (1898) 36, 


© 7 


disallowed the plaintiffs’ 


mortgagor who is allowed to remain in 
possession is entitled to have the benefit of. 
In Gajapati Radhikapatia Mahadevi Garu v. 
Gajapati Radhamanit Mahadevi Garu (2), the 
learned Judges Muthuswami Iyer and Hut- 
chins, JJ., stated that “yearly leases and such 
other acts as are either the necessary or the 
ordinary reasonable incidents of an interim 
beneficial enjoyment will not be affected 
though they were made pendente lite.” In 


“this case, I think that the lease in lst 


defendant’s favour having been only for 
one year, the,decree for sale and the Court 
auction-sale held in pursuance thereof 
will not -affect the rights of the lst defend- 
ant-lessee to the beneficiak enjoyment of 
the crops. The purchase of the crops, there- 


. fore, by the plaintiff in the Court auction 


did not give the plaintiff a title to the 
crops themselves, but only to what took the 
place of the right to the crops which 
would have vested in the mortgagor-judg- 
ment-debtor if he had not parted with 
such right. We are unable to accept the 
contention of Mr. P. Narayanamurthi (Vakil 
for the appellant) that because the plaintiff 
did not purchase the rent which the mort- 
gagor reserved to himself in the place of 
the right to cultivate and harvest the crops, 
which right he parted with to the lessee, 
therefore the plaintiff could not obtain the 
right even to the rent. A purchaser gets 
title not only to the property purchased 
but also to whatever has been lawfully 
substituted for the whole or part of the 
property sold to him. The larger right 
of the owner of a’ land to the profits and 
crops growing on that land includes the 
smaller rightto the rent reserved by him 
in consideration of his having parted with 
the right to the crops themselves in favour 
of lessees. A sale of such larger right 
conveys a titleto the smaller right which 
has taken the place of the larger right. 


The sale in Court auction was made of 
the larger right to the standing crops as 
the Court had no notice that a smaller 
right to rent had been substituted by the 
judgment-debtor. The right to the rent 
was a legal incident attached to the right 
in the property. The entire interests of the 
mortgagor in the land together with al) 


(2) 7 M. 96 at p. 99, 
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the legal incidents were intended to be, and 
werein fact, sold. The contention based on 
section 8 of the Transfer of Property Act, 
namely, thai the plaintiffs, in any case, are 
entitled only to the proportinate rent due 
after the confirmation of the sale (Novem- 
ber 1907) till the end of the tenancy 
(July 1908) might be met by two answers. 
One answer is that neither section 8 nor 
section 36 of the Transfer of Property Act 
(the latter section providing that rent 
accrues from day to day) applies to transfer 
of rights by execution sale [see section 2, 
clause (d), of the Act and ‘Satyendra Nath 
Thakur v. Nilkantha Singha (3)}. The second 
answer is that we have to look to what has been 
substituted for the grain profits purchased by 
the plaintiffs, and not what rent he would have 
been entitled to if the mortgagors had, by 
a private sale, sold the lands alone on date of 
the confirmation of the sale. Further, 
section 86 of Act IV of 1882 about the 
daily accrual of rent applies only “in the 


absence of a contract.,....... to the contrary.” 
Here, Exhibit B. clearly says that the 
whole rent shall be payable ‘on the 


Makarasankaranthi day,” that is, the 1LOth 
January 1908 (and in default with interest 
from that date). When the contract shows 
that the whole rent accrues on that fixed 
date, ib seems to be clearly a contract to 
the contrary of what is enacted in section 
36, and it has been so decided in Satyendra 
Nath Thakur v. Nelkantha Singha (3) by 
Norris and Banerjee, JJ. 


I think, therefore, that though the plaint- 
iffs may not be entitled to get the value 
of the crops themselves harvested and taken 
away by the lessees, owing rather to the 
equities in favour of the lessees than to 
the absence in the plaintiffs of a legal 
title to the crops, the plaintiffs are entitled 
to be substituted for the mortgagors in 
respect of the right to recover the whole 
rent due by the lessees. The substitution 
of properties and securities (in favour of 
a person who, through no fault of his own, 
is deprived of the original properties and 
securities) is well known to the law. This 
principle is embodied in sections 44 and 
73 of Act IV of 1882°> and is referred to 
and illustrated by Mr. Justice Krishnaswami 


(3) 21 C, 383 at p. 386. 
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Iyer in Venkatarama Iyer v. Esumsa Rowthen 
(4). As the lessees had paid only Rs. 400 
of the rent to the mortgagors, the decree 
for the balance of Rs. 660 passed in the 
plaintiffs’ favour against the lessees was 
rightly passed. 1 would, therefore, dismiss 
the appeal of the lessee, (the lst defendant) 
in Second Appeal No. 1280 of 1913 with 
costs, 
Narrer, J.—I entirely agree. 


Appeal dismissed. 


(4) 5 Ind. Cas. 92; 33 M. 429 at pp. 434, 435; 7 M. L. 
T. 143: 20 M. L. J. 330. 


PUNJAB CHIEF COURT. 
SECOND Civin APPBAL No. 1171 or 1912. 
` February 26, 1915. 
Present:— Mr. Justice Shah Din and 
Mr. Justice Rossignol. 
MAYYA AND oTHers—DaArenpants-— 
APPELLANTS 
VEPSUS 
NIHALA AND oTteRs-——PLAINTIFFS AND 
NIKKA SINGH—Derenpanr— RESPONDENTS, 


allienation—Acquiesceuce — Branch acqwiescing be- 
coming ewlinet—Collaterals, right of-—Abandonment— 
Name expunged from mutation register—Adverse posses- 
sion— Suit for possession by collaterals, whether main- 
tainable, f 

Ifa branch which acquiesces in an alienation 
finally disappears in the course of centuries, its 
collateral branches at the time of its disappearance, 
however remotely that contingency may occur, will 
not be barred by time from challenging the 
alienation. [p. 235, col. 2.] 

Sundar v. Sulig Ram, 9 Ind. Cas. 300; 34 P., L. R. 
1911; 88 P. W. R. 19°1; 26 P. R. 1911 (F.B), 
followed. R 

‘In a suit by collaterals for possession of property 
left by an extinct branch of the family it appeared 
that one K, the father of the last male owner, 
unsuccessfully resisted in 1882 an application by the 
predecessor-in-title of the defendants for having his 
name expunged from the mutation register. The 
defendants continued im possession since then: 

Held, that K’s acceptance in 1882 of the adverse 
attitude taken by the defendants amounted to 
abandonment of his right and the defendants having 
been. since then in adverse possession of the property 
as against all the world, the claim set up by the 
collaterals could not be maintained. [p. 233, col 2.) 


Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, 
dated the 15th June 1912, reversing that 
of the District Judge, Hoshiarpur, cated 


the 29th March 1912, dismissing the claim. 
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Mr. Morrison, Pandit Rambhaj Datta and, 
Sheikh Umar Bakhsh, for the Appellants. 

Rai Bahadur Pandit Sheo Narain, for the 
Respondents. 

JUDGMENT.—The facts of this case are 
very easily stated: 


BHURU, 


ee nak mn 





> 
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Raja, whose Bhaga, from Zamindar, Bahadur, 
descendants whom are whose | 
are plaintiffs. descended descendants Kalu, 
defendants. are plaintiffs. | 
Taba, d. s. p. 


Bahadur’s line is extinct owing to the 
death in May 1900 of Taba, without issue. 
His property is in dispute, being in the pos- 
session of defendants. 

In 1882 Kalu stated that Mutsaddi, son 
of Bhaga, had given bim a 1/5th share in 
his holding in 1852, by having had him 
recorded in that measure a co-sharer in the 
holding, but that as a fact Mutsaddi had 
never given him possession and he bad 
subsisted by grazing animals. 

The occasion for this assertion of his right 
by “Kalu was Mutsaddi’s application for the 
removal of Kalu’s name from the record. 
On Kalu’s admission that in fact he had 
never had possession, his name in spite of his 
objection was expunged. 

Plaintiffs, whose holdings are separate 
inter se and also from that of defendants, 
claim their share in the property of Baha- 
durs branch. 

The first Court dismissed the suit, holding 
that defendants had been in adverse posses- 
sion to Kalu and his reversionary heirs since 
1882; the Divisional Judge decreed the suit, 
holding that the principle enunciated in 
Sundar v. Salig Ram (1) and Roda v. 
Harnam (2) governed the case. 


The sole question before usis whether the 
defendants’ possession since 1882 has been 
adverse to the plaintiffs, and whether the 
principles of Reda v. Harnam (2), and Sundar 
+. Salig Ram (1) apply - without modifi- 
cation to this case. ° 


It is not clear how or when the plaintiff 
branches separated fron, the defendant 


(1) 9 Ind. Cas. 800; 26 P, R. 1911; {34 P. L. R: 1911; 
33 P. W. R. 1411. 
(2) 18 P, R. 1895, 
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branch, nor whether they hold equal areas, 
equivalent to one-fourth of the estate of 
Bhuru, the dommon ancestor. The ancestral 
quality of the land was admitted in the 
first Court, but not referred to before the 
Divisional Court and though it is questioned 
in ground 4 of the appeal to this Court, 
the matter has not been mentioned before 
us, 
The main features of distinction between 
this case and Sundar v. Salig Ram (1) are 
(1) that here we have to deal with no 
alienation; (2) the act of abandonment was 
the act not of a widow but of a full owner. 


However much we are impressed by the 
doctrine that custom is a concrete thing and 
nota branch of law to be extended by 
logical process and that a plaintiff must 
show by concrete examples that he is 


_entitled to sue in a given set of cireum- 


stances, we are bound Fy earlier decisions 
of principle and we must accept the view 
enunciated in Sundar v. Salig Ram (1), that 
if a branch which acquicseces in an alienation 
finally disappears in the course of centuries, 
its collateral branches at the time of its 
disappearance, however remotely that 
contingency may occur, will not be barred by 
time from challenging the alienation. 

We concur that this result follows from 
the acceptance of the principles set forth in 
Roda v. Harnam (2). 


In this case, however, we hold that Kalu’s 
acceptance in 1882 of the adverse attitude 
taken up by the defendants amounted to 
abandonment of hisright. At that date, if 
not before, the defendants were holding not 
against Kalu only but against the whole 
world. 


Just as a widow can accelerate the succes- 
sion of reversioners by _ self-effacement, 
similarly in this case Kalu effaced himself 
and threw open the succession. Had the 
defendants been colluding with Kalu the 
plaintiffs could not have made any claim 
in 1882, but holding adversely as the 
defendants were to Kaln, the plaintiffs could 
have contended at that time that the 
succession was open to them by reason of 
Kalu’s abandonment of his rights. 


On the merits we are satished that the 
plaintiffs should not succeed in this suit and 
we hold that owing to Kalws abandonment 

+ n 
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of his rights, the defendants since 1882 have ægot possession -as owner of the entire 16 


been in adverse possession. f 
We accordingly accept the appeal and 
reversing the lower Court's decree, dismiss 
the suit with costs throughout. 
Appeal accepted. 


OUDE JUDICIAL COMMISSIONER'S 
COURT. 

Rent APPRAL No. 78 or 1914. 
December 2, 1914. 
Present:—Mr. Lindsay, J. C. 
BHAN PRATAB SAHI— Praintiry-— 


APPELLANT 
VETSUS 
MANOHAR DLAL-—Dsrenpant— 
RESPONDENT. 


Lambardar, definition of—-Oudh Reitt Act (XXII of 
1886), s. 126 (1)—-Lambardar, duty and liability of. 

Speaking generally, the lambardar is the manager 
of the common lands entitled to collect the rents, 
settle tenants, oject tenants, procure enhancement 
of rents, and do all necessary acts’ relating to the 
management of the estate for the common benefit. 


[p. 287, col. 1.] A 

Gulzari Mal-v. Jai Ram, 24 Ind, Cas, 178; 12 A. L. 
J. 606; 36 A. 441, referred to. 

The manager referred to in section 126 (1) is the 
lambardar. [p. 287, col. 2.] 

Tt is the duty of the lambardar to take all steps 
to collect the rents from all persons who are liable 
to pay rents and, in cases of failure to obtain rents, 
to take steps to have the persons in default ejected, 
[p. 287, col. 2.] WAN 

Appeal from the decree ‘of the District 
Judge, Fyzabad, dated the 2nd March 1914, 
upholding that of the Assistant Collector, 
Fyzabad, dated the 25th September 1913. 

Babu Bisheshwar Nath, for the Appellant. 

Babu Basdeo Lal, for the Respondent. 


JUDGMENT.—The plaintiff-appellant 
sued the defendant-respondent in the Court 
of first instance for recovery of Rs. 805 
odd, being profits for the years 1315-20 
Fasli in‘respect of three. villages situated 
inthe Fyzabad District. The defendant is 
admittedly the Jambardar for the whole 
three villages. In two of them he ownsa 


12 annas share and in the third he owns a — 


12 annas 6 pies share. The plaintiff in the 

case is the owner of the remaining shares 

in these villages. It appears that the 

defendunt, Babu Manohar Lal, obtained a 

foreclosure decree by virtue of which he 
| d 


ples share in 


annas Of all these three villages. <A suit was 
afterwards bronght by one Jadunath Singh, 
with the result that it was held that the 
mortgage upon which the decree of foreclosure 
was obtained was not binding as to his 
share. This deeree was a decree of their 
Lordships of the Privy Council and the 
result was that Manohar Lal was deprived 
of the share in the mortgaged property 
which belonged to Jadunath Singh. In 
the year 1910 Jadunath Singh’s interest 
in these three villages was sold in execution 
of a decree and was purchased by the 
plaintiff. The villages in suit are joint. 
There has been no division of land amongst 
the sharers and the result of the plaint- 
if?s purchase, therefore, was to constitute 
him tenant-in-common with Babu Manohar 
Lal in respect of these joint villages. 


It would appear that after Jadunath’s 
share in these villages was declared to be 
unaffected by the mortgage under which 
Babu Manohar Lal obtained foreclosure, 
Jadunath Singh and some of his relatives 
took possession of a certain area of land 
in the villages and cultivated it. While 
this state of affairs continued, Babu Manohar 
Lal who had been appointed lambardar of - 
the whole of the villages in tbe year 1908 
does not appear to have interfered in any 
way with Jadunath Singh’s possession. He 
simply collected the rents of the remaining 
lands and treated them as representing the 
profits of the share to which he was 
entitled, that is to say, a 12 annas share 
in two of the villages and 212 annas 6 
the third. After Jadunath 
Singh’s interest in the villages was sold 
in execution of a decree, Jadunath Singh 
appears to have remained in possession 
and in spite of the fact that his interest 
had gone, no attempt was made by the 
lambardar to interfere with Jadunath’s 
possession In any way or to collect any 
rents from him. In his written statement 
of defence Babu Manohar Lal in paragragh 
3 stated that she admitted that he was 
the lambardar of the entire villages, but he 
went on to say that he made collections 
only in respect” of his” own shares. In 
paragraphs 4 and 5 after referring to the 
fact that Jadunath Singh had retained 
possession of the land, he suggested that 
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if the plaintiff had any claim for profits 
in the villages, he had his remedy by 
bringing asuit against Jadunath Singh. 


Tho defendant disclaimed all liability, 
because he was not in possession of the 
plaintiffs share and because he made no 
collections of rent of that share. ‘The first 
Court dismissed the suit. The Assistant 
Collector seems to have been of opinion 
that the plaintiff was more to blame than 
the defendant. He held that Babu Manohar 
Lal had not realised any rent in excess 
of his share and that in consequence the 
plaintiff had no right to recoverany profits 
from Manohar Lal. This judgmeut las 
been upheld in appeal by the learned 
District Judge of Fyzabad. The learned 
Judge states in his judgment that he 
entertains some doubts as to the correct- 
ness of the lower Court’s findings, but on 
the whole in the exceptional circumstanres 
of the case, he thought that the Assistaut 
Collector had come to a right conclusion. 
It appears to me that neither of the Courts 
below seems to have realised the nature 
of the duties of lambardar, This point 
has lately been dealt with by the Allahabad 
High Court in a Full Bench ruling, 
which is reported as Gulzart Mal v. Jac Ram 
(1). According to the definition contained 
in the Land Revenue Act, a lambardar is 
defined to be “a co-sharer of a mahal 
appointed under this Act to represent all 
or any of the co-sharers in that mahak” 
Their Lordships of the Allahabad High 
Court referred toa judgment .of the Board 
of Revenue in which a description has been 
given of the position of a Jlambardar in 
the following words :— Speaking generally, 
the lumbardar is the manager of the common 
lands, entitled to collect the rents, settle 
tenants, eject tenants, procure enhancement 
of rents, and do all necessary acts relating 
to tle management of the estate for the 
‘common benefit.” If we turu now to section 
126, sub-section (1), of the Onudh Rent 
Act, we find that a shaver in a joint state 
' or untler-proprietary or other, tenure in 
which a division of land has not been made 
among the sharers, shall not exercise any 
of the powers conferwed by this Act in 
regard tothe recovery of arrears of rent, 


(1) 24 Ind. Cas. 178; 86 A. 441; 12 A. L. J. 606. 
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-enhaucemenf of vent, ejectment of tenants, 


or distress, otherwise than through a manager 
authorised to collect the rents on behalf of 
all the sharers. It seems to me quite clear 
that the manager who is referred to in 
sub-section (1) must be the lambardar, and 
this being the state of the law, it is 
dificult to see what the plaintiff in the 


present case could have done in the 
circumstances. It is admitted that Babu 
Manohar Lal is the lambardar of the 16 


annas of all three villages. The lower 
Courts seem to be under the impression 
that after the plaintiff here had purchased 
the share of Jadunath Singh in execution 
of decree, he was entitled to bring a suit 
to eject Jadunath Singh from the lands 
which he actually held in his posssssion. 
Bat that cannot be so, if it is remembered 
that the village is undivided and that all 
the plaintiff here purchased was a certain 
fractional share of three villages in which 
the lands had not been divided.’ The 
result of the plaintiff’s purchase is to make 
him with Babu Manohar Lal a co-sharer 
in every single plot of land in the villages 
in question. He could not, in these 
circumstances, have brought a suit to eject 
Jadunath Singh on the ground that the 
lands held by Jadunatli Singh represented 
Jadunath Singh’s share in the villages, 
for, as has already been stated, there 
never has been any division of lands. [t 
also follows from what has been said that 
another result of the purchase made by 
the plaintiff is to give him a right to have 
his proportionate share of every rupee of 
profits which is collected by the lambardar 
The lanbardar in a case like this cannot 
be permitted to disclaim his liability. It 
was his duty to take all steps to collect the 
rents from all persons who were Hable to 
pay rents and, in cases of failure to obtain 
rents, it was his duty to take steps to 
have the persous in default ejected. It is 
said here that by reason of the sale iu 
execution, dJadunath Singh has probably 
become an ex-proprietary tenant in respect 
of certain lands and that application ought 
to have been made to the Collector to 
assess rents upon the ex-proprietary tenure. 
That may be, but it appears to me that 
if this duty arose, it lay upon the lambardar 
and not upon the plaintiff in the present 
š © 
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case. It is quite clear to me that the 
decree of the Court below cannot be allowed 
to stand. To leave things as they are, 
would be to deprive the plaintiff of the 
rights to which he has succeeded by the 
purchase of Jadunath Singh’s share. On the 
account, as proved by the evidence of the patware 
in the Court of first instance, the plaintiff is 
clearly entitled to the relief heclaims. I, 
therefore, allow this appeal, set aside the 
decree of the Court below and direct that 
the plaintiff-appellant’s claim be decreed with 
costs in all the three Courts. 
Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp CIVIL APPEAL No. 614 or 1914. 
March 4, 1915. 
Present:_—_My. Justice Shadi Lal. 
MUHAMMAD HUSSAIN AND orasrs— 
DEFENDANTS—APPELLANTS 
VEFSUS 
QAMAR-DL-ZAMAN AND OTHERS— 
PLAINTIPES— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. Li—Res 
judicata as between defendants inter se—Subsequent 


suit by third purty against all defendants, whether 


barred. 

A decision will operate as res judicata between 
defendants inter se only if there was an active 
controversy between them and a judgment was given 
defining their rights and obligations inter se. [p. 289, 
col. 1. 

ae suit for possession by partition of certain 
landed property it appeared that defendant No. 4 
instituted on the l4th December 1909 a suit for 
partition of a house against his uncle the father of 
defendants Nos, 1 to3 and hits cousin, the present plaint- 
iffs. The latter filed a separate written statement 
contending inter alia that his rights in the house 
were equal to those of the other defendant in the 
case. Subsequently he executed a power-of-attorney on 
21st March 1910 in favour of his co-defendant autho- 
rising him to conduct the case on his behalf. 
Ultimately the plaintiff's claim to a share in the 
house was dismissed: 

Held, that the present suil was nob barred by res 
judicuts, [pa 289, col. 1] 


Second appeal from the order of the 
Divisional Judge, Sialkot Division, dated 


the 13th December 1913, reversing that 
of the District Judge, Sialkot, dated the 
8\xt July 1913, and remanding the case 


to his Cours under Order XLI, rule 23. 
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Lala Trath Ram, for the Appellants. 

Messrs. Santanamn and Abdul Rashid, for 
the Respendents. 

JUDGMENT.—The facts of this case are 
set out in the judgment of the learned 
Divisional Judge aud the only question 
of law which requires determination is, 
whether the plaintiff Qamar-ul-Zaman, is pre- 
cluded by the previous decision in 1910 from 
claiming a share in the house called 
Bhaganwala. The learned Judge of the 
lower Appellate Court has arrived at the 
conclusion that that judgment does not 
operate as ves judicata and after hearing 
Counsel on both sides and giving my careful 
consideration to the relevant facts and 
the law bearing on the subject, Iam of 
opinion that the plea of ves judicata has 
not been established. 

It is necessary to state briefly the facts 
of the previous litigation upon which the 
defence of res judicata is based. It appears 
that Ghulam Nabi, altas Niaz Ahmad, 
defendant No. .4 in the present case, 
instituted on the 14th December 1909 a 
suit for partition of the property of Sher 
Muhammad against his uncle, Fateh 
Muhammad (father of defendants Nos. 1 
to 3) and his cousin, Qamar-ul-Zaman, the 
present plaintiff. Fateh Muhammad in his 


, written statement denied the right of the 


then plaintiff to share in the Bhaganwala 
house and claimed it as his exclusive 
property. -Qamar-ul-Zaman filed a separate 
written statement in which he stated, inter 
alia, that his father and Fatteh Muham- 
mad used to live jointly, that he did not 
know what property had been left by Sher 
Muhammad, that his rights were equal 
to those of Fateh Muhammad, and that 
the latter was not the sole owner of the 
above-mentioned house. After filing the 
pleas on the 17th of March 1910, Qamar- 
ul-Zaman, who was then quite a young 
man, did not take any further interest 
in the suit and executed on 21st of March 
1910 a` power of attorney in favour of 
Fateh Muhammad authorizing him to 
conduct the suit ou his behalf. The Court, 
ultimately passed on the 29th of July 
1910 a deerée for p@ssessiou, but not for 
partition, of certain shares in the property, 
and dismissed the plaintiff’s claim to a 
share in the Bhaganwala house. 
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Now it is a well-established = principle 
of law that a decision would operate us 
ves judicata between defendants tter se, if 
tbere was an active controversy between 
them and a judgment was given defining 
their rights and obligations enter se | Vide, 
enter alia, Ramchandra Narayan v. 
Narayan Muhadev (1) and Dhanna Singh v. 
Musumniat Budhi (2)]. In the present case, I 


am unable to hold that there was a 
genuine conflict of interests between 
Qamar-ul-Zaman and Fateh Muhammad. 


In addition to the circumstance that the 
latter acted as the agent of the former 
in the litigation, it has been pointed out 
by the learned Counsel for the respondents 
- that Muhammad Hussain, a son of Fateh 
Muhammad, wrote on the 3lst of January 
1910 a letter to Qamar-ul-Zaman to the 
effect that Fateh Muhammad did not intend 
to deny the right of  Qamar-ul-Zaman 
in the Bhaganwala house, and that both 
of them had equal rights in that 
house. The mere fact that one of the 
paragraphs in the written statement of 
Qamar-ul-Zaman denied the right of Fateh 


Muhammad to that house is, in the circum- 


stances of the case, hardly sufficient to 
prove the existence of an active controversy 
which is a sine quanon for tvoking the 
aid of the rule of res judicata. 


Further it appears that, though the issue’ 


relating to the house was determined in 
favour of Fateh Muhammad, the decree 
passed in the case was not a partition 
decree which was capable of execution not 
only by the plaintiff but also by the 
defendants. I doubt very much whether 
Qamar-ul-Zaman could have preferred an 
appeal from that decree against Fateh 
Muhammad and asked the Appellate Court 
to reverse the finding on that issue: It 
has been laid down that if a judgment 
can operate as ves judicata among defendants, 
then one defendant must have a right of 
appeal against another defendant, otherwise 
he would be without a remedy ų Vide Musammal 
Fakhar-un-Nissa v. Malik Rahim Bakhsh (3), 
Gamun v. Karim Khan (4) ]. 

(1) 11 B. 216. 

(2) 16 Ind. Cas. 80; #03 P. R. 1912; 157 P. 
19:2; 188 P. L. R. 1912. 

(3) 23 P. R. 1897. 


W. R 


(4).38 P. R. 1908; 83 P. W. R 1908. L71 P. L.R. 
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fur the aforesaid reasons I hold that 
the bar of ves judicata Las not been made 
out ond that this appeal must fail, There 
is, however, one mistake in the order of 
the Divisional Judge which should be 
corrected. In the directions given by the 
learned Judge to the Court of first instance 
it is stated “that the plaintiff must be 
compensated out of the other partible pro- 
perty or in cash. Per contra he must pay 
defendants Rs. 138.” It is, however, clear 
that the plaintiff is entitled to rd of 
the house of Bhaganwala as it existed 
before it was re-built by the defendants Nos. 
1 to 3 and it appears that the total value 
of the new house is Rs. 2,214 and that 
the value of the new material is Rs. 1,800. 
It, therefore, follows that the price of the 
old house was Rs. 414 and that the 
plaintiff is entitled to recover trd of that 
amount, namely, Rs. 18: in lien of his 
3rd share in the house. Or he can get 
grd of the house as it exists at pre- 
sent on payment of jrd of Rs. 1,800 
to the defendants. [ presume this is 
what the learned Divisional Judge meant - 
to say, but the order passed by him ig 
clearly wrong. With this modification 
in the directions recorded for the guidance 
of the Court of first instance, I affirm 
the order of the lower Appellate Court 
and dismiss this: appeal with costs. 


Appeal d 'smissed, 


COURT OF THE BOARD OP REVENUE 
UNITED ‘PROVINCES. i 
Revenus Petition No. 39 or 1912-13 op 
Bara Bangi DISTRIGT, 
July 25, 1914, 
Present:—Mv. Holms, J. M. 
PIAREY LAL AND ANOTHER—~PLAINTIFFs— 
APPELLANTS 
versus : 
BABBAN LAL AND ANOTHER— DEFENDANTS 
-—— RESPONDENTS. 


Settlement papers, éntries in, whether 


correg 
Preswmption, Mice 


kad 
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The entries in the present Settlement papers must 
be presumed to be correct until the contrary is 
proved, 


Appeal from the oe of the Commis- 
sioner, Fyzabad, datedthe llth July 1913, up- 
holding that of the Assistant Commissioner, 
Bara Banki, dated the 14th March: 1913. 

FACTS.—The defendants issued a notice 
of ejectment, and the latter contested it on 
the ground that they were not mere tenants 
but holding the landas rent-free grantees. 
The land was no doubt recorded as muaf 
at the time of the First Regular Settlement, 
but asthat of an ordinary tenant at the 
time of tle Second Regular Settlement. The 
statement of the pafwart as taken in the 
case corroborated the correctness of the entry 
as appearing in the later Settlement Records, 
and there was no evidence to the contrary, 
From these circumstances the Assistant 
Commissioner concluded that at some time 
within the period elapsing between the two 
Settlements an arrangement to pay rent 
must have been arrived at between the 
landlord and the muafidar, and dismissed the 
plaintiffs’ suit. The Commissioner held that 


the entries of the subsequent Settlement 
could not be presumed to be wrong 
simply because they were in conflict 
with those of the previous Settlement, 


inasmuch as if such presumption was to be 
made it would show that the attestation 
proceedings .undergone at the time of the 
new Settlement were quite useless, and he, 
therefore, upheld the order of the Assistant 
Commissioner. The matter was, however, 
contested even up to the Board. 

Babu Gokul Prasad, for the Appellants. 

Mr. Har Narain Das, for the Respondents. 

JUDGMENT.—As regards the first ground 
of appeal it has been found as a matter of 
fact that appellant does not now bold 
rent-free. Appellant now’ wishes to urge 
that he holds what was formerly a rent-free 
grant at a favourable rate of rent, and, 
therefore, under Balgovind v. Maju Ranipul 
Singh (1), he is entitled to retain the land 
until the grant is resumed. ‘his contention 
goes beyond his grounds of appeal, and I 
see no sufficient reason to remand the case 
for finding that the reut is favourable. 

As regards the second ground, the docu- 
mentary evidence has been properly interpret- 


(1) 40.6, 264.0 


INDLAN CASES. 


[1915 


ed, and what appellant really means is that 
the lower Court did not give the weight he 
wished to the evidence that was favourable 
to him. 

` Ground No. 3. The entries in the present 
Settlement papers must be presumed to be 
correct until the contrary is proved, which 
has not been done. 

Appeal dismissed with costs. 
Appeal dismissed. 


‘MADRAS HIGH COURT. 
SECOND Civin Appear No. 2045 ov'1912. 
January 22, 1915. 

Pr pent —Sir John Edward Power Wallis, Kx, 
Chief Justice, and Mr. Justice Ayling. 

VENKATARAMAN, MINOR BY GUARDIAN, 
S. V. KRISHNAMURTHI IYER— 
Devunpant No. 1—APPELLANT 
" versus 
S. A. SUBRAMANTA IYER PLAINTIF — 
AND OTHERS — DEFENDANTS Nos. 2 AND 3— 


RESPONDENTS. 

Hindu Law— Adopted son, liability of, to niinkuin 
his adoptive mother — Agreement. 

In the absence of any agreement to the contrary, 
an adopted son is personally bound to maintain his 
adoptive mother from his share of the family proper- 
ties obtained on partition. [p. 241, col. 1.] 


Second appeal against the decree of the 
Court of the Subordiriate Judge of Kumba- 
konam, in Appeal Suit No. 776 of 1911, pre- 
ferred against that of the Court of the District 
Munsif of Kumbakonam, in Original Suit 
No. 250 of 1910, 

Mr. V. Purushothaina Iyer, 
lant. 

Mr. T. R. Venkatarama Sastri, 
Respondents. 


JUDGMENT.—Under Exhibit B, dated 
ldth August 1899,three co-parceners including 
the plaintiff agreed to give the widow of a 
deceased cu-parvener 120 falums of paddy 
for her maintenance. She subsequently 
adopted a son, the present Ist defenda:t, 
and under thé terms of an agreement, 
Exhibit A, between the co-parceners including 
the adopted boy, dated bih, September 1901, it 
was agreed that one of them, Aiyasami, should 
separate himself from the joint family and 
that the remaining co-parceners should con- 


tinne to give the widow the 120 kalams 
+ 


for the Appel-. 


for the 
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which they had been paying her out of the 
joint family property, Lastly these three 
co-parceners effected a partition, apparently 
without any express agreement as to who 


was to be hable for the payments to the.. 
The widow subsequently sued the’ 


widow. 
plaintif under Exhibit B for the amount 
of her maintenance and he was held liable 
under Exhibit B. He then instituted the 
present suit to recover the whole amount 
from the Ist defendant, on the ground that 
he is liable to maintain his mother out of 
the properties which fell to him at partition. 
In the alternative he claimed contribution 
against the Ist defendant and the 2nd de- 
fendant the remaining co-parceners. It is 
not disputed that he was entitled in any 
event to recover the contribution, but it is 
contended that the lower Courts were 
wrong in holding that the Ist defendant 
was liable to the plaintiff for the whole 
amount. The Subordinate Judge found that 
Exhibit B merely fixed the amount payable 
for her maintenance and is binding on the 
lst defendant who was subsequently adopted 
by her, Inthe absence of any agreement 
to the contrary the Ist defendant would 
have béen liable to maintain his adoptive 
mother ‘out of his share, and in the absence 
of any evidence of an agreement to the 
contrary at the time of partition, we think 
the Subordinate Judge was warranted in 
coming to the conclusion that the partition 
took place upon these terms that as between 
the co-parceners effecting the partition the 
lst defendant was to be the person primarily 
liable. In this view we think he was right 
in holding the Ist defendant lable, and dis- 
miss the appeal with costs. 
Appeal dismissed, 


7 CALCUPTA HIGH COURT. 
Frest Civtn Appeat No. 413 or 1912, 
July 20, 1914. 
ePresent:—Mr. Justice D. Chatterjee 
. and Mr. Justice Walmsley. 
SHANKER PROSAD JHA AND OTHERS—— 
PLAINTIFFS — APPELLANTS 


VvETSUB 
BABU LAL JHA AND. OTHERS— DEFENDANTS 
— RESPONDENTS. 


Sonthal Parganas Regulation (IIT of 1872), ss. 14, 


INDIAN CASES, 
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25A—Policy of Regulation—Record of Rights—Conclu- 
sive proof--Civil Court, jurisdiction of, to contest entries 
—Limitation—Linitation Act (IK of 1908), s. 29, scope 
of—-Minor, position of, under the Regulation. 


The policy of Regulation ILI of 1872 is w have a 
complete Record of Rights and interests in land in the 
Sonthal Parganas and to exclude the jurisdiction of 
Civil ‘is except in certain matters. [p. 242, 
col. 2. 


Under section 25A. of the Regulation a suit to 
contest the Record of Rights will lie only if it is 
brought within three years of the date of the 
publication of Record of Rights and if only the rights 
of zemindars and other proprietors as between them- 
selves are concerned. [p. 243, col. 1.] 


Therefore a suit for partition brought three years 
after the date of publication of the Record of Rights 
is barred. [p. 248, col. 1.] 


The Limitation Act (IK of 1908) though applicable 
to the Sonthal Parganas does not affect the three 
years’ rule under section 25A of Regnlation III of 
1872 as section 29 of the Limitation Act suves all 
provisions of local laws as to limitation. [p, 248. 
col. 1.] 


The Regulatlon III of 1872 does not make any 
exception in favour of minors and the minority pro- 
visions of the general Limitation Act have reference 
to the periods of limitation prescribed in that Act. 
[p. 248, col. 1.] 


A notice under section 14 of the Regulation is to 
the people of the village irrespective of age or in- 
telligence and as the Jaw makes the Record of 
Rights conclusive proof of the rights aad interests 
therein recorded, a party whose name is recorded 
therein has no onus to prove the service of the 
required notices. [p, 248, col 2.] 


Appeal against the decree of the Subordi- 
nate Judge, Sonthal Parganas, dated the 


17th of June 1912. 


Babus Umakatt Mukerjee and Mohini Mohan 
Chakraburty, for the Appellants. 


Babus Mohendra Nath Roy, Dhirendra Lal 
Kastagir, Joges Chandra Bose, Surendra Nath 
Ghosal and Probodh Chandra Dutt, for the Re- 
sponcdenis. 


JUDGMENT.—This is a partition suit 
brought by the plaintiffs against their uncles, 
defendants Nos. 1 and 2, and their descendants, 


who are defendants Nus. 8-—10. 


Joyram Dutt, the grandfather, died in 
1295 leaving three sons Babulal, Surji and 
Dinabandhu. These three brothers remained 
joint up to about 1302, when they separated 
in mess, and the income of the family pro- 
perties which remained joint used to be 
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divided in three equal shares. In this state 
of things Surji died about 1305 leaving four 
sons, who are the plaintiffs. Of these, plaint- 
Ws Nos. land 2 have attained majerity and 
the other plaintiffs are minors. So far the 
facts may be taken as established. The 
plaintiffs state that on the death of their 
father the family properties remained in 
charge cf their uncles, defendants Nos. 1 and 
2, who used to pay them small amounts for 
the bare necessities of life and were, therefore, 
liable to veuder accounts for the period 
subsequent to the death of their father. 
Barring the question of accountability which 
he denies, defendant No. 2, more or less 
supports the case of the plaintiffs. Defend- 
ants Nos. 1,3 and 4 really oppose the suit. 
They say that property No. 2 being the 
gzemindar? interest in 5 annas 4 pies thereof, 
was acquired by defendant No. 1 with his own 
money in the name of his father and the 
mokarari of 10 annas 9 pies in his own name: 
that he has been recorded m the Settlement 
Records as the proprietor and mokararidar 
and the suitis barred by limitation under 
Regulation IH of 1872 in respect of this 
property and properties Nos. 5 and 8. They 
say that defendant No. 1 had no objection to 
divide property No. 2 at the timeof the par- 
tition, but the father of the plaintiff and 
defendant No. 2 gave up their shares and took 
the whole of the property No. 7 instead. They 
repudiate their accountability and claim 
contribution to some debts alleged to be due 
from the family. 


The learned Subordinate Judge has held 
that the suit for properties Nos. 2, 5, S is 
barred by the provisions of Regulation LIT of 
1572; he has decreed partition oi the other 
properties and dismissed the claim for 
accounts: he has also made the plaintiffs liable 
to pay grd share in certain debts. It is 
contended in appeal before us— 


(1) That the defendants, who plead the 
Regulation in barof the suit, have not proved 
that the notices required by tne Regulation 
were duly served and cannot, therefore, invoke 
the aid of the Regulation; 

(2) that the notices required by the Regu- 
lation vould not, evenif served, affect the 
minors who vould notin law be considered as 
cognizant of any proceedings taken; 

(3) that the plaintiffs were minors 
‘when the Regord of Rights was made and the 
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defendant No. 1 who was then the karta 
of the family was recorded as such harta, 
and the Regulation does not bar the present 
suit; 

(4) that the orchard in Mouza Rauga 
which was added at the instance „of the 
defendants as joint property should have 
been included in the decree; 

(5) that if the defendants’ case as to the 
properties Nos. 2, 5, 8 was allowed, the share 
of the plaintiffs in property No. 7 should 
have been + instead of #rd; 

(6) that the defendants should have been 
held to be accountable since the death of the 
plaintiffs’ father; 

(7) that the debts incurred after partition 
should not have been thrown upon the 
plaintiffs ; 

(S) that the expenses of the sradh should 
not have been divided equally in the absence 
of a contract to bear the same in equal 
shares. 


The first three questions raised by the 
appellants would have been of great forco if 
it were not for the peculiar provisions of 
Regulation III of 1872. The policy of this 
Regulation was to have a complete Record of 
Rights and interests in land in the Sonthal 
Parganas and to exclude the jurisdiction of 
Civil Courts except in certain matters. 
Section 5 lays down that from the date on 
which the commencement of a Settlement is 
notified to thedate on which the Settlement 
is notified as completed, no suit will lie in 
the Civil Court in regard to any land or any 
interest in or arising ont of lands, ete. 
Section 14 lays down that a general notice 
would be given to the people of the village 
so that all persons interested may bring 
forward their claims and the Settlement 
Officer would inquire into, settle and record 
all rights in or claims to the lands of a village 
even if no one appears to urge his claim. 
Section 11 is that except as provided in 
section 254 no suit shall lie in any Civil 
Court regarding any matter decided by any 
Settlement Court under these rules; bug the 
decisions and? orders of the Settiement Courts 
under these rules regarding the interests and 
rights above mentioned shall have the force 
of a clecroe of Court. Section 25 lays down 
that after the expiry of six months from the 
date of the publication of the Record of Rights 
of any village such record shall be conclusive 


. 
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proof of the rights and customs recorded 
except rights mentioned in section 25A ete., 
and then section 25A says, “where only the 
rights of zemzndars and other proprietors as 
between themselves are concerned, a suit 
may, unless it is barred by section 13 of the 
Civil Procedure Code, be brought in a Court 
established under the Bengal Civil Courts 
Act of 1887 to contest the record within three 
years of the date of the publication of the 
Record of Rights. But ro such suit shall 
be brought in any Court after the expiration 
of three years from thatdate.”’ This being 
the nature of the restrictions on the jurisdic- 
tion of the ordinary Civil Court, this suit so 
far as it is regarding the proprietary rights 
in property No.2 is barred by limitation. 
It is true that the general Limitation Act is 
applicable to the Sonthal Parganas but section 
29, Act IX of 190$ saves all provisions of 
local laws as to limitation and does not, there- 
fore, affect the three years’ rule under section 
25A Regulation III of 1872. This Regulation 
does not make any exception in faʻour of 
minors and the minority provisions of the 
general Limitation Act have reference to 
the periods of limitation prescribed in that 
Act. The Settlement Officer is supposed to 
investigate allsorts of claims whether preferred 
to him or not, although it seems to be against 
all principles of justice and equity that the 
claims of minors and others who are supposed 
not to know their interests should be finally 
settled in their absence and although it is 
impossible for any man, however intelligent 
and efficient he may be, to know of all kinds 
of claims that may be made by all kinds of 
men known or unknown, sane or insane, 
major or minor, the Settlemert Officer is 
required to investiga‘e, decide and record his 
decisions on such claims and the record is 
conclusive evidence. ‘There is the law, how- 
ever, and we have to administer it as we find 
it and leave it to the party aggrieived to bring 
his grievances to the notice of the local 
Government, which is the only authority that 
can mend matters. 

dt has been argued that the record may at 
best operate as a decree of «a Civil Court 
under section 11 ofthe Regulation and, there- 
fore, minors who are not parties cauuot be 
bound. The analogy however must ba sub- 
ject to the restrictions under the Regulation, 
- and we have seen that the Regulation makes 
no exception in favour of minors and the 


"called upon 
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notice is to the people of the village irrespec- 
tive of age or intelligence. As the law 
makes the Record of Rights conclusive proof 
of the rights and interests therein recorded 
and the record is in evidence in favour 
of defendant No. 1, he could hardly be 
to prove the service of the 
required notices. In this view of the case the 
tirst three grounds fail. The claim for pro- 
perties Nos. 5 and ö also fails on the same 
grounds. 

(4) The defendants pleaded that the 
orchard in Mouza Rouga had not been includ- 
ed in the claim and the suit was, therefore, 
defective and liable to dismissal. This pro- 
perty was accordingly added to the jJaint 
and has been left out of the decree by 
mistake. This property will be considered 
as one of the properties to be divided into 
three equal parts, one part to be allotted to 
the plaintiffs. 

(5) As the property No. 7 stands in the 
names of Surji and Dinabandhu and the 
pattah was given to them and as the contend- 
ing defendants admit that they have no share 
in the same, 16 may be allotted half tothe 
plaintiffs and half to Dinabandhu. 

(6) Admittedly the parties had been divid- 
ing the profits of the family properties up to 
1308. We donot think itis made out that 
the defendants did not go on making over 
plaintiffs’ share. The plaintiffs say that they 
did not get the whole of the income in their 
share. We do not think that this is 
established. 

(7) Upon the admitted facts the parties 
are not the members of a joint family and 
the defendants are found not to have been 
managers on behalf of the plaintiffs. [f they 
paid any joint debts they may sue for con- 
tribution. That is a separate cause of action, 
and cannot be decreed as a counter-claim 
in asuit which is one for partition by metes 
and bounds of lands held in common but 
not as jolut family property. 

(8) As regards the expenses of the srudh 
there is no sufficient evidence of a contract 
by the plaintiffs to pay one-third share, 
They paid what they could and in the 
absence of such a contract, the defendants 
cannot force them to pay an equal share 
with themselves. 


Taking into consideration the cireumstances 
of the case and the success and failure of 
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KURADA VENRATACHALAPATHI ROW V. GUDIVADA PEDAVEERASWAMI. 


their respective claims, we think that each 
party should bear his own costs in both 
Courts. 
The decree of the Court below is accord- 
iugly modified. 
Decree modifed. 


MADRAS HIGH COURT. 
Suconp CIVIL Appeats Nos. 653 AND 654 
oF 1913. 

November 23, 1914. 

Present:_~Mr. Justice Sadasiva Aiyar and 

Mr. Justice Hannay. l 

KURADA VENKATACHALAPATHI 

ROW— PLAINTIFF —ÅPPELLANT LN BOTH 
versus 
- In § A. No. 654 or 1913 
GUDIVADA PEDA VEERASWAMI AND 
OTHERS— DerenDdANTs—RESPONDENTS. 

Ix 5. A. No. 653 or 1918. 
GUDIVADA SUBBANNA AND OTHERS 
——DEFENDANTS——- RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 278—0Olaim 
petition Time given to produce evidence-—-No evidence 
produced—Ordei passed, not set aside within one year, 
athether final and conclusive. 

A. dismissal of a claim petition on acvount of 
the petitioner’s failure to produce evidence on the 
date fixed for hearing of the petition is an order 
passed on investigation. Such order is final and 
conclusive, if not set aside within one year. 

Rhim Bux v. Abdul Kader, 32 Ọ. 587; Koyyaaa 
Chittemima v, Doosy Gavaramma, 29 M. 225; 16 M. 
L. J. 186 and Sardhari Lal v. Ambika Pershad, 15 ©. 
521; 15 I. A. 128; 5 Sar. P. C. J. 172; 12 Ind. Jur. 210, 
followed. 

Second appeals against the decrees of 
the Court of the Subordinate Judge of 
Kistna at Masulipatam, in Appeal Suits 
Nos. 107 and 108 of 1912, preferred against 
those of the Court of the Additional District 
Munsif of Masulipatam, in Original Suits 


Nos. 575 and 574 of 1910. 

Mr. V. Ramesam, for the Appellant. 

Mr. P. Nagabhushunam, for the Re- 
sponcents. 


JUDGMENT.—The facts in the case of 
Rahim Bua v. Abdul Kader (1) are very 
similar to the facts of the present case. 

The decisions in Rahim Bax v. Abdul 
Kader (1) and Koyyana Chittemma v. Doosy 
Gavaramma (2) have (Gf we may say so 
with respect) correctly followed the rule 


(1) 82 C. 537. 
(2) 29 M. 225; 1 M. L. J. 186. 


lail down by their Lordships of the Privy 
Council in Sardhari Lal v. Ambika Pershad 
(3) for arriving at a decision on the ques- 
tion whether an order passed on a claim 
petition filed under section 278 of the old 
Code of Civil Procedure (Order XXI, rule 58, 
of the uew Code of Civil Procedure) was 
passed after investigation or not. 

We are clear that the lower Courts have 
misconstrued the order, Exhibit E (1), asan 
order dismissing the 7th defendant’s claim 
petition for default and we hold that a dis- 
missal on account of the petitioner’s failure 
to produce evidence on the date fixed for 
heaving of the petition is an order passed 
ou investigation. 

The 7th defendant having failed to have 
that : order set aside within one year of 
its date, that order has become final against 
the 7th defendant and her sale-deed 
cannot be set upas against the plaintiff’s 
claim. 

The decree of the learned Subordinate 
Judge is set aside and the plaintiff will be 
given a decree for possession of the land 
sued for (marked A and Al in the plaint 
in Original Suit No. 574 of 1910) and for 
mesne profits subsequent, to the date 
of suit till delivery, to be awarded by 
a supplemental decree to be passed by the 
District Munsif. The plaintiff is entitled to 
his costs against the contesting respondents 
in all the Courts in this suit. In the con- 
nected Second Appeal No. 653 of 19153, the 
lower Appellate Court’s decree is set aside 
and the suit is remanded to that Court for 
the disposal of the Appeal No. 107 of 1912 
on the file of that Court on the other 
questions arising in that suit (including the 
question of the share to which the plaintiff 
is entitled). The contesting respondents 
must pay the ptaintif’s costs in this second 
appeal. The costs in the lower Courts 
will abide, 

Decree set aside. 

(3) 15 C.521;15 I. A. 123; 6 Sar. P. C.J. 172; 12 
Ind, Jur, 210, 
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CALCUTTA HIGH COURT. 
Seconp CIVIL APPRAL No. 1120 or 1912. 
January 13, 1915. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Mullick. 

THe HAST INDIAN RAILWAY 
COMPAN Y—Derenpsants—-APPELLANTS 
versus 
CHANGA KHAN AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

Railways Act (IX of 1890), s.75, Sch. I—Parcel con- 
taining silk of more than Rs. 100 not declared or 
insured—Railway Company, liability of, for loss—Sitk, 
meaning of—Finding of fact—Second appeal- —High 
Court, power of, to interfere—Practice. 

After there has been a decision of fact in the 
two Courts of original and first appellate jurisdic- 
tion, the High Court cannot entertain a second 
appeal upon any questionas tothe soundness of 
ore of fact by the lower Appellate Court. [p. 246, 
col, 1 

Ramratan Sukal v. Nandu, 19 ©. 249; 19 I; A. 1, re- 
ferred to and followed. 

Hiatunnissa Bibi v. Kailash Chandra Saha, 17 Ind. 
Cas, 224; 16 0. L. J. 259, followed. 

The question whether silk in manufactured or 
unmanufactured state is to be treated as silk within 
the meaning of Schedule II of the Railways Act is a 
question of fact. [p. 247, col. 1.] 

Where, therefore, a Court has adopted a fair 
test and where upon that test it has found 
that the article is silk within the meaning of section 
75 of the Railways Act that is a clear finding of fact 
and the High Court cannot go behind it in second 
appeal. [p. 247, col. 2.] 

Brunt v, Midland Railway Co., 88 L. J. Ex. 157, 
2H. & O. 889; 10 Jur. (x. s.) 181; 9 L. T. 690; 12 W. R. 
380, followed. 

Where a parcel consigned to a, Railway Company 
contains silk, in a manufactured or nnmanufactured 
state and whether brought wp or not brought up 
with other materials of the valuo of Rs. 100, the 
Railway Company are not responsible for anything 
contained in it on loss of it if the silk were not dec- 
lared or insured under section 76 of the Railways Act. 
[p. 245, col, 2.] 

Pundhlik Udaji Jadav vy. 8. M., Rawan 
Company, 3 Ind. Cas. 964; 11 Bom. L. R. 827; 38 Bom. 
708, followed. 


Appeal from a decision of the Sub-Judge 
of Bankipur, dated the 15th February 1912, 
confirming that of the Munsif of Patna, 
dated the 80th November 1910. 

Mr. 5. R. Dos, Counsel, and Mr. G.B. Macnair 


ami Babu Ambicapada Chowdhury, for the 
Appellants 
Mr. Muhanmat Mustafa Khan, for the 


Respondents. 

JUDGMENT. This second appeal arises 
out of a suit brought by the plaintiffs 
against the Hast Indian Railway Company 
for the loss of a certain parcel consigned 
to the Company from conveyance, from 
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Bombay to Bankipore, the value of which 
is stated to be Rs. 516-5-74 pies. After 


a prolonged correspondence about the claim 
the plaintiffs submitted to the defendants 
a detailed statement of the goods contained 
in the parcels, and it appears from that 
statement that fancy silk handkerchiefs of 
the value of Rs. 138-2 as had been lost 
with the parcels. The defendants thereupon 
denied their liability, relying on section 75 
of the Railways Act, IX of 1590, and 
Schedule II thereto annexed. The Munsif 
and the Subordinate Judge in concurrence 
held that the defendants were not liable 
for the silk, inasmuch it had not been 
declared or insured. But they held that 
the plaintiffs can recover the value of the 
other goods contained in the parcel, which 


did not appear to have come within 
Schedule II of the Act. 

The second appeal came before Mr. 
Justice Tennon sitting alone and he was 
of opinion, and rightly in our view, that 


the whole case of the plaintiffs must fail 
if scheduled goods of the value of over 
Rs. 100 were in the parcel, and for this 
reason, that section 75 of the present Act, 
differing in that respect from the former 
Act, says that the Railway Administration 


shall not be responsible for the loss, 
destruction or deterioration of the parcel, 
and not of the articles mentioned in the 


If Schedule. It is, therefore, clear that ii 
this parcel contained silk in a manufac- 
tured or unmanufactured state and whether 
brought up or not brought up with other 


materials of the value of Rs. 100, the 
Railway Company are pot responsible for 
anything contained in the parcel; and that 


was the sole ground upon which the Railway 
Company came before Mr. Justice Teunon 


in appeal. Mr. Justice Teunon, as we have 
seen, decided that point in favour of the 
Railway Company, and there we should 


have thought would have been an end of 
the matter, inasmuch as the plaintiffs did 
not file, any cross-objection and did not say 
anything about the question of silk. But Mr. 
Justice Teunon appears to have thought that 
the Company could not recover anything 
unless there really was silk to the value of 
over Rs. 100 in the parcel and he, therefore, 
remanded the case to the lower Court 
for a fresh finding as to the particular items 
of silk handkerchiefs and their respective 
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values, directing that the Subordinate Judge 
in the first Court of appeal should come to 
a finding on the following issue, namely, 
what is the aggregate value vi the handker- 
chiefs in which on the evidence adduced it 
may be found that the value of silk exceeds 
the value of the other materials ? 

The learned Subordinate Judge on remand 
expressed himself wholly unable on th 
evidence to decide this issue. But he 
said that he was satisfied with the statement 
in the plaint that the silk handkerchiefs were 
worth Rs. 9land theother handkerchiefs which 
were not silk were worth Rs. 42 and odd, and 
this was a sufficient basis for making a new 
decree. 

It is there that the principal question in this 
appeal arises. It is obvious even if the 
remand which was made was a competent 
remand, with which we shall deal presently, 
“the Subordinate Judge could not makea new 
case for the plaintiffs. The finding of fact of 


‘the first two Courts before remand 
was atany rate conclusive that the 
plaintiffs had admitted to the Railway 


Company that they had consigned Rs. 138 
worth of silk goods for them carry,and the only 
question that was remanded was, what was 
the proportion of silk in each kind of 
handkerchief so as to show whether the 
aggregate amounted to Rs. 100 or not? 
We are of opinion, relying on the decision in 
Hiatunnessa Bibi v. Kailash Chandra Saha 
(1), that the remand itself was incompetent 
and that we dealing with it as a Divisional 
Bench are bound to treat the case as coming 
before us on appeal from the Subordinate 
Judge who heard the first appeal. It is 
unnecessary to go into the considerations 
which induced the late Chief Justice and Mr. 
Justice Mitra to hold in a similar case that 
the remand was incompetent. It is clear 
as a matter of principle that after there has 
been a decision of fact in the two Courts of 


original and first appellate jurisdiction, 
the High Court cannot entertain a 
second appeal upon any question as to 


the soundness of findings of fact by the 
lower Appellate Court. If there is evidence 
to be considered the decision of the second 
Court, however unsatisfactory it might be 
when examined, must stand final. These are 
the words of their Lordships of the 


(1) 17 Ind. Cas, 224; 16 O. L. J. 259 
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Judicial Committee in the well-known case of 
Ramratan Sukal v. Nandu (2). 

It was argued that Mr. Justice Teunon 
remanded the case on finding that the onus 
had been wrongly placed and that that was 
a point of law. But we find that he does - 
not specifically find that there was any mis- 
placing of the onus. He says the Courts 
below while placing upon the plaintiffs the 
whole burden of proof have proceeded, it 
appears solely upon the description ‘fancy 
silk’ containedin the statement of claim, 
and he concludes by saying, even if the 
Courts below were right in throwing the 
whole burden on the plaintiffs in view of 
the expression of opinion to be found in 
the cases which we shall presently deal 
with, the finding at which they had arrived 
is not sufficient; and why is it not sufficient ? 
beeanse the possibility of equality in value 
has been overlooked and also the details of 
the value of each silk handkerchief have 
not been gone into. Now these points 
surely come within the dictum of their 
Lordships of the Judicial Committee as to 
the soundness of the findings of fact rather 
than as to the findings of fact them- 
selves. 

The learned Munsif found as a fact that 
from the list supplied by the plaintiffs to 
the defendants it appears that the lost box 
contained silk handkerchiefs worth more 
than Rs. 100. That prima facie clearly 
relieved the defendants from any burden. 
To avoid their liability to make a decla- 
ration and to Insure the goods the 
plaintiffs stated that the handkerchiefs were 
not real silk but were known as such in 
the market, though they sold forno more 
than 5 or 6 pice each, while real silk handker- 
chiefs soldat Rs. 12 or 18 a dozen. They 
did not ask the Court to go into the 
question of whether there were so many 
at 15 annas and so many at higher price, 
so that the aggregate of the real silk 
would not amount to Rs. 100. They 


took the general statement that fancy 
silk meant sham silk. They then pro- 
duced a witness with samples of hand- 


kerchiefs which they allefed were similar to 
the lost handkerchiefs, and upon this evi- 
dence and relying on the case of Lakhmidas 
Hirachand v. Great Indian Peninsula 


(2) 19 C, 249; 19 I. A. le 
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Railway Co., (3) and on the case of Saminadha 
Mudali v. South Indian Railway Company 
(4), they sought to argue that such handker- 
chiefs could not be considered as silk within 
the meanizg of the Act. The learned Munsif 
then said, in deciding whether a particular 
article when brought up with “other articles 
is to be regarded as silk or not within the 
meaning of the Railways Act, the proper test 
to apply according to these decisions was 
to ascertain whether the value of the silk 
was more than half of the whole article. 
He then gives his finding, “the evi- 
dence placed before me is not sufficient to 
show that the price of the silk contained 
in the handkerchiefs, if any, was less than 
half that of the whole article.” Jt is argued 
that if we deal with this finding on the 
strictest mathematical principles, it is not 
the finding that he set himself to find. 
namely, that there was more than half of 
the value in silk in the handkerchiefs. But 
having regard to what he sets out to be 
the necessary fiuding, itis obvious that he 
intends to find that there is a sufficient 
preponderance of silk in the handkerchiefs 
to bring them within the rulings he cites; 
and he fortifies his finding by saying that 
they go by the name of silk in the market 
and are sold as such; and this brings us 
to the consideration of the English case on 
which both the cases in India relied. It is 
the case of Brunt v. Midland Railway 
Company (5), where Baron Pollock clearly 
says, that the question whether silk in manu- 
factured or nunmanufactured state is to be 
treated as silk within the meaning of the 
English Act, the words in which are pre- 
cisely similar to those in Schedule IL of 
the Indian Act, is a question of fact which 
very properly might be left to a Jury. 
When it is left to a Judge, the Judge 
must decide where the line should be 
drawn, that is to say, some test must 
be taken by the Court as to whether the 
case came within the definition or not. 
The line shifted according to the circum- 
stances; but the question which a Judge of 
fact has to answer is not where to draw 
the line, but whether the particular article 


4) 6 M. 420. 
(5) 33 D.J. Ex. 187; 2 H 40. 889; 10 Jur. (x. s.) 
181; 9 L. T. 690 12 W. R. 350, 


2) 4 B. H. O. R. 129. 


INDIAN CASES. 


247 


before him is within the line; and he found as 
a fact that in this particular case that was 
before him the silk did come within the line. 
In the judgment by another Judge, Baron 
Pigott who also treats it as a simple question 
of fact it is stated that in that case 
the ingredients of silk amonnted to more 
in proportion and value to any other 
article. As a matter of fact it was a 
question of 2 pence in 2 shillings so that it 
was very near the dividing line of half and 
half. 

We do not, and indeed we cannot, bind all 
Courts to follow the exact test which was 
adopted by the Madras Court in one case 
and by the Bombay Courtin another. Each 
case must depend upon its own circumstances. 
Where a Court has adopted a fair test and 
where upon that test it has found that the 
article is silk within the meaning of the 
section, that is in our opinion a clear finding 
of fact and the Court cannot go behind it 
in second appeal. The Subordinate Judge, 
though he has said less, has put the matter 
even more strongly. He says the plaintiffs 
have failed to prove that the handkerchiefs 
were not silk handkerchiefs or rather that 
they contained less silk than cotton. This 
is sufficient to bring the case within the 
schedule, and we are, therefore, of opinion 
that in second appeal we cannot go behind 
that finding. 


Then comes the question whether the 
decree made in favour of the plaintiffs 
with regard to the other articles can 


stand. We have already indicated that we 
agree with the view taken by Mr. Justice 
Tennon that it cannot, and we are fortified 
in that opinion by the clear decision in 
the ease of Pundlik Udage Jadhav vw. 
S. M. Railway Compaay; (6) 


The result is that the appeal is decreed 
and the plaintiffs’ suit is dismissed with 
costs inall Courts. 

Appeal decre.d. 


(6) 8 Ind, Cas, 964; 11 Bom, L. R., 827; 33 B. 703, 
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MADRAS HIGH COURT. 

Seconp Civit APPRAL No. 23 op 1914. 
November 3, 1914. 
Present:_-Mr. Justice Sadasiva Aiyar and 
Myr. Justice Hannay. 

PALOTT CHANDU—Dersenpant No. 1— 
APPELLANT 
VErsus 
KOLATHUM KARAMMAL CHAPPILLA 
AND ANOTHER—PLAINTIPG AND DEFENDANTS 


Nos, 1, 2, 4—Resvonvents. 

Mortgage —Redemption - Mortgage split  wp—Co- 
mortgagor, right of, to redeem his share and to take 
passession——Possension, nature of. 

Where a mortgage has been split up by the acts 
of the mortgagors or mortgagees or both, a co- 
mortgagor is entitled toa decree for redemption of 
his undivided share and to be placed in possession 


of that share as a tenant-in-common with the other- 


sharer or sharers. 

Thillat Chetty v. Ramanatha Ayyan, 20 M. 295, 
Rathna Mudali v, Perumal Reddy, 17 Ind. Cas. 537; 12 
M. L. T. 434; (1912) M. W. N. 1168; 23 M. L. J. 576, 
followed. 


Second appeal against the decree of the 
Court of- the Subordinate Judge of Tel- 
licherry, in Appeal Suit No. 212 of 1912, 
preferred against that of the Court of the 
District | Munsif of Tellicherry, in Original 
Suit No. 431 of 1911. 

Mr. V. Ryru Nambiar, for the Appellant. 


Messrs. M. A. Candeth, K. Govinda Marar 


and A. 
ents. 

JUDGMENT.—Following Marakar Akath 
Konderakaytl Mamu v. Punjapatath Kuttu (1) 
aud Thillat Chetty v. Ramanatha Ayyan (2), 
we must hold that the plaintiff is not 
entitled to a decree for partition of the 
mortgaged property in this snit and for 
recovery of a defined 4rd share to be ascer- 
tained in the partition proceedings sought 
to be initiated in the suit, as the 4th 
defendant (who owns the other 2/3rds share) 
objects to a partition in this suit. Though 
Mr. Justice Sundara Aiyar was inclined in 
Rathna Mudah v. Perumal Reddy (3) to doubt 
the correctness of the rulings in those 
eases, the principle of those rulings seems 
to have been adopted in the recent case in 
sccond Appeal 1172 of 1911, to which one of 
us was a party. 

It has been, however, decided by the 


Division Bench in Ratana Mudalt vy. Perumal 
(1) 6 M. 161. 
(2) 20 M. 295. 
(3) 17 Ind. Cas. 887; 12 M. L. T. 484; (1912) M. 
W. N. 1168; 28 N. D. J. 576. 


Sivarama Menon, for the Respond- 
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Reddy (3) that whether partition may or 
may not be allowed in a redemption suit 
without the consent of all the sharers, there 
was no objection to granting a decree for 
the redemption of the plaintiff’s undivided 
share aud for his being put in possession on 
redemption of thatundivided share as a tenant 
in common with the other sharer or sharers, 
provided the mortgage has been split up by 
the acts of the mortgagors or mortgagees 
or hoth. In this case we are satisfied that 
it has beenso split up by the sale of 2/3rds 
of the equity of redemption to the 4th 
defendant by two of the mortgagors and 
the fresh mortgage of 2/3rd share by them 
to the mortgagee. 

In the result the lower Appellate Court’s 
decree will be modified by omitting the 
words beginning from “the necessary divi- 
sion” in clause (1) of the decrea and 
substituting therefor the words “ by being 
placed in possession of that 4rd share as a 
tenant in common with the person or per- 
sons entitled to possession of the other 2/3rds 
share;” and also by substituting the words 
“3rd defendant” for “4th defendant.” 

The parties will bear their respective 
costs in this second appeal. The time for 
payment to the 3rd defendant for redemp- 
tion is extended till the expiry of two 
months from this day. 


Decree modified. 


PUNJAB CHIEF COURT. 
Civit Revision Peritron No, 241 or 1913. 
May 21, 1914. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Scotéi-Smith. 
MADAN GOPAL AND ANOTHER— 
PETITIONERS 
VETSUS 
Musammat NARBADA-—RESPONDENT. ¢ 
Succession (Property Protection) Act (XIX of 1841), 
ss 3, 4,5 —Appointinent of Curator, necessary conditions 
for—Procedure. 
The necessary conditions subject to which a 
Curator is to be appointed are that: 
(i) there must be an application and an ex- 
amination as directed in section 3; 
(ii) the Judge must be in a position to say 
upon such application and examination that danger 
is to be apprehended eof misappropriation or 


bud 
* 
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wasteof the property before the summary suit cam 
be determined; and 

(ii) the delay in obtaining security from the 
party in possession or jts insufficiency must be 
likely to expose the party ont of possession tu 
considerable risk. ip. 249, col. 2.| 

Papanvma vw. Collector of Godavari, 12 
p. 345, followed. 

Where, therefore, there was no clear finding that 
the danger of misappropriation was really to be 
apprehended and the petitioner was never asked 
to give security: 

Held, that the District Judge had 
material irregularity in passing an order 
the appointment: of a Curator. [p. 250, col. 1.] 


M. 3841 at 


acted with 


Revision from the order of the District 
Judge, Ferozepore, dated the Sth February 
1913. 

Messrs. C. Bevan Petman and Manohar Lal, 
for the Petitioners. 

Bawa Sewa Ram Singh, for the Respondent. 

JUDGMENT .—This is an application for 
revision of an order of the District Judge of 
Ferozepore purporting to be passed under the 
provisions of Act XIX of 1841. The property 
in dispute in the case is that of Ram Narain 
who died on the 2nd of December 1911, and 
there is a dispute as to succession between 
the petitioners Seth Madan Gopal and Seth 
Sheopat Rai, frst cousins of the deceased, on 
the one side, and Musammat Narbada, 
respondent, the posthumous danghter of Seth 
Ram Narain, on the other. After the death 
of Ram Narain the petitioners obtained 
possession of all the property, moveable and 
immoveable, of the deceased. They obtained 
the moveable property in consequence of an 
order of the Deputy Commissioner of the 
12th of June 1912, and after a list thereof 
had been prepared by Rai Bahadur Tilok 
Chand, Sub-Divisional Officer, Fazilka. 

The present application was made on behalf 
of Musanvnat Narbada under section 1 of 
Act XIX of 1541 on the 14th of November 
1912. ~The District Judge after recording 
evidence ex parte issued a citation to peti- 
tioners under section 4 of the Act. They 
attended on the 3rd of February 1913 and 
ppt in written statements on that date and 
again on the 7thof February. On the 8th 
of February the order of which revision is 
sought ‘was passed by the District Judge. 
By this order tlse District Judge directed 
that a Ouritor should be appointed under 
section 5 of the Act, but he deferred making a 
specific appointment until some snbsequent 


date. 
e 
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Mr. Petman on behalf of the petitioners 
referred us to Tarak Chandra Goswami v. 
Satya Charan (1), Gorakh Nath v. Bishember 
Nath (2), Musammat Jagojt v. Manmohan 
Nath (8), and Papamma v. Collector of 
Godavari (4), as authority for the proposi- 
tion that the provisions of section 8 of Act 
XIX of 1841 must be strictly complied with. 

We have carefully exmained the record and 
we find that the District Judge has complied 
with the provisions of section 3. He made 
the inquiry contemplated by that section and 
held in a detailed order that there were strong 
reasons for believing that the party in posses- 
sion, %. c., the petitioners, had no lawful title, 
and that the respondent was really entitled 
and was likely to be prejudiced if left to the 
ordinary remedy of a regular suit. 

We, therefore, hold that there is no ground 
for interference on the ground that the pro- 
visions of section 3 of the Act have not been 
complied with. 

In Papamma v. Collertor of Uodavart (4) 
the conditions subject to which a Curator 
is to be appointed are clearly laid down. 
They are as follows:— 

“(1) There must be an application and an 
examination as directed in section 3; 


“ (2) the Judge must be in a position to 
say upon such -application and examination 
that. danger is to be apprehended of 
misappropriation or waste of the property 
before the summary suit can be determined; 
and 


“ (3) the delay in obtaining security from 
the party in possession or its insufficiency 
must be likely to expose the party out of 
possession to considerable risk.” 


Now as already stated the first condition 
has been complied with. As regards the 
second, the District Judge in his order says:— 


“I find that misappropriation of income and 
other property by the respondents can very 
reasonably be apprehended.” 


This can hardly be said to be a clear find- 
ing that danger of misappropriation is really 
to be apprehended, and a reference to the 
record shows that there is not an iota of 


5 15 Ind. Cas, 504. 
2) 66 P. R. 1882. 

(3) 7 P. R. 1904; 37 P. L. R. 1904. 
(4) 12 M. 841 ab p. 345. | . 
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evidence to the effect that the petitioners are 
likely to misappropriate or waste any proper- 
ty. Itis, therefore, difficult to see how the 
District Judge came to lus conclusion in this 
respect. 

The third condition is altogether absent. 
The question of security has heen absolutely 
ignored by the District Judge. The peti- 
tioners, it appears, were never asked to give 
security. Mr. Petman says that they are 
ready to give security to any amount whenever 
it is demanded from them. The District 
Judge should certainly have asked them to 
give security aud should not have passed an 
order for the appointment of a Curator unless 
they madé a delay in furnishing the security 
or unless it were insufficient. 

We, therefore, hold that the District Judge 
acted with material irregularity in passing 
his order of the Sth of February and we set it 
aside accordingly. The record will be return- 
ed to the lower Court in order that it may 
proceed according to law. There will be no 
order as to costs of this Court. 

Revision allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Sreconp Crvin Arrear No, 212 or 1912. 
July 21, 1913. 
Present:—Myr. Hallifax, A. J. C. 
PAIKU KALAR—Praintirr—APPELLANT 


VErSUS 
JAIRAM GANDLI—Derenpant—~ 
RESPONDENT. 


Central Provinces Tenancy Act (XI of 1898), s. 94 
(1), applicability of—Ejectment by one co-sharer— 
Limitation-—Landlord, meaning of, 

The special period of limitation prescribed by section 
94 (1) of the Central Provinces Tenancy Act applies 
only to cases in which the ejectment is by the 
whole of the proprietary body or the lambardar 
representing it, and not to cases in which it is mado 
by a fractional co-sharer in the village acting on his 
own account. [p. 252, col. 2.] 

The term landlord is to be interpreted as meaning 
the whole body of landlords or some one empowered to 
act on their behalf. [p. 252, col. 2.] 


Appeal from the decree of the District 
Judge, Chanda, dated 19th March 1912, 
confirming that of the Sub-Judge, Chanda, 
dated 30th Junes1911, 


INDIAN CASES, 


C1918, 


< 


Mr. 9. Y. Deshmukh, for the Appellant.- 


ent. 


JUDGMENT.—The only question for 
decision in this appeal is whether the special 
period of limitation prescribed by section 
94 (1) of the Tenancy Act applies only to 
cases in which the ejectment was by the 
whole of the proprictary body (or the 
lambardar representing it), or also to cases 
in which it was made by a fractional co- 
sharer in the village acting on his own 
account. Paiku Kalar, the plaintiff, alleged 
that he was made an occupancy tenant of 
a certain field by Yesu or Yes Patel, the 
lambardar of the village, and was forcibly 
ejected on the 5th of June 1908 by the 
defendant, Jairam Gandli, a co-sharer. It 
appears that Yes Patel, the lambardar, holds 
a four-anna'share, the defendant, Jairam, holds 
two annas, and the remaining ten-anna share 
is divided among three other persons. The 
tevant’s suit to recover possession from 
Jairam Patel was filed on the 22nd of 
December 1910, so that it is barred by 
time unless it can be held that it is not 
governed in respect of limitation by section 
94 of the Tenancy Act. 


The learned Judge of the first Court, 
a Subordinate Judge who is alsoa Revenue 
Officer, dismissed the suit, holding that it 
was barred by time on the anthority of 
Dayaram v. Shaligram (1) and Debddin v. 
Hari (2). In the former case, the learned 
Judge remarks, Dayaram, a co-sharer, has 
been considered as landlord.” What was 
decided in that case was that the land- 
lord’s remedy against a transferee of an 
ordinary tenant was not by civil suit, but 
by applicatian to a Revenue Officer made 
within two yearsunder section 71 of the 
Tenancy Act. Dayaram’s appeal failed 
whether he was the sole landlord or a 
co-sharer, and that question was not examin- 
ed, but the learned Judicial Commissioner 
remarked atthe end of his judgment that 
“if he could retain possession at all, it 
might well be argued that it should only 
be joint possession (to the extent of his 
share in the patti) with the respondent, 
inasmuch as heis not the only landlord,” 


16 ©. P. L. R. 135. 
15 0, P. L. R, 128, 


Mr. Atmaram Bhagwant, for the Respond- 


á 


er 
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_ It is obvious that the learned Judge 
has not seen the judgment tn Debidin v. 
Hari (2), as he quotes the remarks made on 
if in page 466 of Dadabhoy’s Tenancy Act, 
where it is spoken of asan unpublished ruling. 
Ismay, J. C., on a comparision of the 
draft of the Tenancy Act with the Act as 
passed, did say that “the obvious intention of 
the Legislature was that the shortened period 
of limitation should apply to all suits for 
recovery of possession brought by tenants, 
whether against their landlord or against a 
trespasser.” But he expressly refrained 
from deciding whether the Legislature had 
given effect to that intention in the Act or 
not, because that decision was not necessary 
for the purposes of the case then before 
him. All that was laid down in that judg- 
ment is that section 94 (1) is not confined to 
suits by a tenant against the landlord himself, 
but extends to suits against an outsider, who, 
after the ouster, has taken a settlement from 
the landlord. Even that view of the law has 
been disapproved . by this'Court in Sonsa 
Chamar v. Puran Singh (3) and in Dinabhandhu 
y. Dukhu Mirdha (4), where it was held 
that section 94 (1) applied only when the 
tenant’s ouster was effected by the landlord 
or by some one acting in concert with him 
or at his instance. That however, is not 
exactly the pointfor decision here. 


The appeal to the Court of the District 
Judge was dismissed and the reasons are 
thus stated: “It has been held repeatedly 
that even a fractional landlord is a landlord 
for the purpose of ejectment of tenant. It 
has been held in the case of Annada 
Sundari Chandalint v. Kebulram Changa (5) 
that it is immaterial whether the ejectment 
has been caused by some co-sharers or by 
the entire proprietary body. In this case 
the rulings reported in 28 Calcutta page 
127 and repeated in 4 Calcutta Weekly 
Notes page SOl have been followed, vide 
Parameshwar Nomosudra v. Kali Mohun 
Ngmosudra (6), page 127 of the above”, 
Annada Sundari Chandalini, v. Kebulram 
Changa (b) is the only reported case in 
which this view has been definitely held, 
so that the use of the word “repeatedly” 

ti 16 €. P. L. R. 145. 

4) IN. L. R. 73. 

(5) 7 C. W. N. 542. 

(6) 28 0. 127; 4 0. W. N, 801, 


° 
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is scarcely justified. Nor can Prinsep and 
Stephen, JJ, who decided that case, be 
said to have followed the other two rulings 
mentioned. The learned Judges said: “The 
only reported case on this subject is that 
of Parameshwar Nonosudra v. Kali Mohun 
Nomosudra (5). It seems doubtful whether, 
from the nature of the case then before the 
learned Judges, this can be properly regarded 
as an authority on the subject inasmuch 
as it contained only an instruction to the 
lower Court -how the case should be dealt 
with after remand; and the opinion so 
expressed professed to proceed moreover on 
the judgment of a Full Bench of this 
Court in the case of Joolmatity Bewa v., 
Kali Prasanna Roy (7) reported in a note 
inthe same page. But the Judges consti- 
tuting the Full Bench refused to consider 
the point referred to it and, therefore, as 
we understand the case, it cannot be accepted 
as an authority at all.” The learned 
Judges then ccnsidered the matter as reg 
integra and, referring to the provision of 
the Bengal Tenancy Act which corresponds 
exactly to section 94 (1) of the Central 
Provinces Tenancy Act, said: “This special 
limitation is no donbt restricted to suits 
between persons occupying the position of 
landlord and tenant, for if is in regard 
to such relations that the Act has been 
designed. It seems to us, having regard to 
this fact, that if is of no consequence 
whether the ejectment was by some co- 
sharers or by the entire body of landlords. 
In this view we think that the suit is 
barred.” 


In Bhagchaid v. Bijaram (8), Ismay, 
J. C., held that one of two or more 
proprietors in an undivided mahal cannot 
take a valid mortgage of land held by a 
tenant, even to the extent of his own share 
in the mahal, without the consent of the 
co-proprietors. The co-sharer who took the 
mortgage was treated as an outsider who 
could not independently grant the consent 
of “the landlord” to the mortgage. Again 
in Ramdayal v. Gulabia Bai (9), dealing with 
a document purporting to be surrender of a 
tenant’s holding for consideration to one of 


(7) 28 C. 127 note; 4 C. W. N. 808 note. 
(8) 11 C. P. L. R. 144, 
(9) 4 N. L. R. 120. 
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several co-sharers in an undivided village, 
Stanyon, A. J. C., said: The document of 
17th July 1908 has been wrongly regarded 
as evidencing a surrender. In my opinion 
an express surrender by a tenant of his 
tenant right can only be effected by a 
contract between the tenant and his 
landlord. 
constituting the landlord, one may, of 
course, act for all, with express or implied 
authority from the others, in taking a 
surrender from a tenant. But one of several 
co-sharers, dealing with a tenant for his 
own benefit, is neither ‘the landlord’, nor 
an agent of the proprietary body. It is the 
case of both parties that defendant obtained 
the transfer of the tenant right exclusively 
for himself, and in return for his own money; 
and plaintiff’s case is that the transfer was 
withont her consent. Exhibit D-1 is, there- 
fore, a deed of sale.” 


lt is quite clear from these rulings and 
from the definition of “landlord” in section 2 
(6) of the Tenancy Act that one of two or 
more co-sharers in an undivided village acting 
independently cannot be regarded as “the 
landlord” in respect ofa voluntary transfer 
of a tenant right to himself. Still less then 
can he claim to be the landlord when that 
transfer is involuntary on the part of the 
tenant. Finally the rulings in Sonsa Chamar 
y. Puran Singh(8) and Dinabhandhy v. Dukhu 
Mirdha (4) bave, in reference to the point 
now in issue, been thus interpreted by 
Drake-Brockman, J. C., who was responsible 
for them, in the unreported case of Govinda 
vy. Awala (10): “The sale to certain members 
of the proprietary body was embodied ma 
deed (Exhibit D-1) which im no way 
purports to be a surrender, nor would it as a 
surrender be valid, inasmuch as the ostensi- 
ble vendees include neither all the 
‘proprietors nor one empowered to act for 
all” see Sarju Prasad v. Murat Lal (11). For 
a similar reason 1 do not think the plea 
of: limitation now raised for the first time 
should sueceed. In Bengal it has been held 
that the special period within which an 
occupancy raiyat can sue to recover possession 
of land from which he has been dispossessed 
by bis landlord is two years, as laid down 


(10) Second Appeal No. 389 of 1906. 
(11) 14 C. P. L, B 33 at p. deh, 


Where there are several co-owners ' 


in Article 3, Schedule LI, of the Bengal 
Tenancy Act, whether such dispossession 
be bya fractional landlord, the sole landlord 
or by the entire body of landlords. See 
Parmeshwar Nomosudra v. Kale Mohun 
Nomosudra (6), Annada Sundari Chandaliui v. 
Kebulram Changa (5). Butin Brojo Kishore v. 
Saraswati Dassi (12), Maclean, C. J., and 
Banerjee, J.. held that unless the dispossession 
is byone of the landlords as such, the special 
period does not apply. I may add that in 
laying down the rule in Sonsa v. Puran Singh 
(3) and Dinabandhu v. Dukhu Mirdha (4). I 
did not intend the term landlord to be 
interpreted otherwise than as meaning the 
whole body of landlords or some one 
empowered to act on their behalf: see 
Gan v. Bijaram (8); Gopal v. Govind 
13).” 

This suit is, therefore, not barred by time. 
The decree of the lower Appellate Court is 
accordingly set aside and the case is remanded 
to that Court fora fresh decision, A certifi- 
cate for the refund of the amount paid as 
Court-fees in this Court will issue, and all 
other costs heretofore incurred will abide the 
result. The decision that the tenant’s suit 
is not against his landlord as” such but 
against him as a trespasser, appears to bar 
the jurisdiction of the Court in which the 
snit was instituted. 

Appeal allowed. 


a} GC. W. N. 333. 
13) 18 C. P. L, R. 113. 
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MADRAS HIGH COURT. 

Second Civic APPEAL No. 94 or 1914. 
December 21, 1914. 
Present:—Myr. Justice Oldfield and 

Mr. Justice Tyabji. e 
SANKARA VENKATARATNAM AND 
OTHERS—DEFENDANTS—APPELLANTS 
versus 
Sri Rajah VARADARAJA APPA 
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6, 45, 46,153, 154, 163—Lease of “old waste” fur three 
years—Eapiry of lease on date the Wstates Lund Act 
came into force—Lessee, tenancy of, nature of-—Suit ts 
eject such a lessee—Jwrisdiction of Civil or Revenue 
Court—-Transfer of Property Act (IV of 1882), s. 116— 
Lessee holding over—Nature of his right, 


Land once classed as “old waste” does not cease 
to be such on the date of its lust letting, merely 
because it was preceded by another lease when the 
Act requires a tenant to do soniething to convert 
“old waste” into “ryot?” landand which the tenant has 
not done. [p. 253, col. 2; p. 256, col. 1. ] 


Per Oldfield, J.—Suits to eject tenants holding under 
such a Jease-lie in a Revenue Court. [p. 255, col. 2.) 

A tenant holding over under a timo-cxpired lease 
is a non-oceupancy tenant, for he cannot acquire under 
section 6 of the Madras Estates Land Act an occu- 
pancy right in the‘land by being in possession on the 
date the Act came into force; that section being 
applicable only to “ryoti land” and not to “old waste.” 
Nor can payment of reut, after the expiry of the lease, 
inake him a tenant, for such payment cannot be said 
to be under the lease. [p. 258, cols. 1 & 2.] 


Vadapallia Narasimham v. Dronam Raju Setharamea 
Murthy, 18 M. L. J. 26;3 M. L. T. 256; 31 M. 168, 
followed. 

Ponnuswany Padayaachi v. Karupudayan, 24 Ind. 
Cas. 217; 1 L. W. 218; 15 M. L. T. 299; 26 M. L. J. 
285; Chaganti! Atchaparazu v. Kristna Yachandrulava- 
ru, 19 Ind. Cas, 225; (1918) M. W. N. 878; 13 M. L. T, 
329; 24 M. L. J. 402, distinguished. 

Though the provisoto section 158 of the Act (added 
by Act IV of 1909) makes the section inapplicable to 
“old waste”, still the first portion of the section which 
prescribes the Courts in which the suits ought to be 
filed, remains unaffected: the proviso refers rather to 
the various clauses of that section cnumerating the 
reasons for which a tenant may be ejected, and not to 
that portion of the section which points out the 
Courts in which such suits should be instituted. 
Fp. 255, col. 2.] 

A person continuing in possession under a time. 
expired lease is not a person coming into it “otherwise 
than by inheritance or legal transfer’ within the 
meaning of section 168 of the Madras Estates Land 
Act. [p. 255, col. 1.] 

Questions of jurisdiction, even it decided by a 
Subordinate Court, can be resuscitated in second 
appeal. [p. 254, col. 2.] 

Babaji v. Lakshmibai, 9 B. 266, Vydinatba v. Fuba. 
ramanya, 8 M. 235, followed. 

A. tenant of “old waste” continuing in possession 
after the expiry of the lease is not a “non-occupancy 
ryot? within the meaning of section 46 of the Madras 
Hstates Land Act, and he cannot, by payment of 24 
times the rent acquire occupancy right therein, as 
that section applies to laudsother than “old waste.” 
[p. 255, col. 2. | 

eer Tyabji, J., (dissenting)—A suit to eject such a 
tenant will lie only in a Civil Court. [p. 259, col. 2.] 

A lessee who holds over after the oxpiry of his leaso, 


does not belong to any class of tenants dealt with by. 


the Act. The provisions of the Act have reference to 
the relationship of J@ndlord and tenant during tho 
continuance of the tenancy, and not after its closo, 
When once a tenancy is determined neither the person 
holding under the lease is a tenant nor the lessor, a 


landlord, A person cannot be said to be holding 
under a time-expired lease. [p. 256, col. 2.] 

Where a suit has been instituted in n Revenue Court 
it is for the plaintiff to make out that the Civil Court 
has no jurisdiction, [p. 258, col. 1.] 

The proper construction of section 153 is to mako 
clauses (a) to (d) applicable to rights of parties 
during the continuance of the tenancy, and clause (e) 
to their relationship after that date; there is uo 
reason why the addition should not apply to all the 
clauses. [p. 259, cols 1& 2.] 

The words “liability tobe ejected” in the new 
proviso to section 153 of the Act make it clear that 
it applies both to substantive rights and to the 
forum in which the suit ought to be instituted, and 
the effect of the addition is to alter the forum and to 
oS uray the jurisdiction of Revenue Courts. [p. 259, 
col, L 


Second appeal against the decree of the 
District Court of Kristnaat Masulipatam, in 
Appeal Suits Nos. 491 and 516 of 1912, 
preferred against those of the Court of the 
Head Assistant Collector of Bezwada Division, 
in Summary Suit No. 9 of 1910. 

Messrs. F. Ramadoss and N. 
hacharz, for the Appellants. 

My, P. Nagabushanam, for the Respoud- 
ent. 


9. 


Narasim- 


JUDGMENT. 


© OLDFIELD, J.—The suit was brought under 
the Estates Land Act by a landlord to 
eject a tenant, and the first point raised is 
whether the Jand should have been treated 
as old waste” by the lower Courts. Defend- 
ants argue thal it Should not have been, on 
the ground that the period of not less than 
ten years referred to in section 8 (7) 
(1), must immediately precede the letting 
under which the tenant entered, and not 
(as is here the case) some other letting 
within twenty years before the passing of 
the Act. We agree with the learned 
District Judge that this is unsound. Nothing 
in the wording of the provision supports 
such a construction. Its adoption wonld 
entail the substitution for the words “at 
the time of letting” of some such expression 
as ~ immediately before the letting to the 
ryot in possession,” for which there is no 
warrant. We cau see neither reason nor 
convenience ‘in favour of the view that 
the character of “old waste” can be lost 
in consequence of the interposition of 2 
tenancy, during which nothing to impair 
that character is done by the tenant. We, 
therefore, proceed on the basis that the suit 
land is “old waste”. 
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It is then argued first that the plaintiff 
is not entitled to eject in consequence of 
the expiration of defendants’ tenancy by 
-efflux of time with reference to sections 
153 and 157, on the sole ground that the 
facts being admitted, the expiration of a 
tenancy, like this, of less than five years 
duration is not one of the grounds referred 
to in the former and the reservation in 
the latter of “any contract to the contrary” 
debars plaintiff from relying on the refer- 
ence to expiry of termin theaddition to ser- 
tion 153 made by Act IV of 1909; this has 
been supported with reference to Chaganti 
Atchaparazu v. Kristna Yachandrulacarw (1). 
But that decision was doubted by one of 
tbe learned Judges responsible for Ponnu- 
swamy Padayachi v. Karupulayan (2) and 
not relied on by the other. And on the 
merits it is not clear how the existence 
of “any contract to the contrary” can be 
material in this connection, when it is 
the expiration of a contract which is relied 
on, or how section 157 can be given this 
interpretation without depriving the addition 
to section 153 of effect. It is urged 
that it will still have effect with reference 
to section 153 (a). But, if that alone had 
been the intention, it would naturally have 
been carried out by the insertion of words 
extending the operation of the clause to 
leases granted before . the commencement 
of the Act, and the general wording of 
the addition would have been avoided. 

Section 9 is moreover relied on; and no 
doubt it is not qualified expressly by the 
addition to section 153, though the latter 
is of course one of the provisions of the 
Act referred to in it. It is then argued 
that the effect of sections 9, 153 (as amend- 
ed) and 157 is at most to save an existing 
liability to ejectment in the case of lessees 
for less than five years independently of 
the Act, not to create a new one or sanction 
an existing one under it. But the qnes- 
tion is then mainly one of jurisdiction, for 
defendants’ arguments would entail only 
that the suit to enforce such independent 
liability would lie in the Civil, not the 
Revenue Court, not that it should be dismiss- 


(1) 19 Ind. Cas. 225; (1913) M. W. N. 378; 13 M., 
L. T. 320; 24 M. L. J. 402. 

(2) 24 Ind. Cas. 217; 26 M, L. J. 285; 1 L. W. 218 
15 M. L. 'T. 299. 


ed and that the plaint should be returned. 
That was the basis on which a similar con- 
tention was considered in the second case 
above cited, the circumstances being very 
similar to those before us and one learned 
Judge holding that the Civil Court was 
the proper tribunal. Two answers have 
been attempted to the argument. first, 
that the question, regarded as one of 
jurisdiction, is closed, becanse in this case 
the plaint was originally returned by the 
Court of first instance and the lower 
Appellate Court set aside the order of return 
on appeal, ifs decision being final under 
section 105 of the Code of Civil Procedure; 
secondly, thatthe Revenue Court has in fact 
jurisdiction, the decision iu the case relied on 
being erroneous. 


As regards the first of these answers ib is 
sufficient that the question is‘one of juris- 
diction and that the lower Appellate 
Court’s order, not being one of remand 
or appealable and, if the objection on the 
merits is well founded, involving an error 
affecting the decision, can be attacked in 
second appeal. No other view could be 
taken consistently with the authorities, 
such as Babaji v. Lakshmibai (3) and 
Vydinatha v. Subramanya (4) in which. an 
objection was allowed to the jurisdiction 
in second appeal, after it had been taken 
unsuccessfully in the Courts below, for it 
cannot be material that it was once sustain- 
ed and afterwards disallowed. 


Thus on the merits and with reference to 
the decision in Ponnuswamy Padayachi v. 
Karupudayan (2) it is to be observed 
that the question of jurisdiction was dealt 
with on the basis referred to by oue only 
of the learned Judges; and the correctness 
of his decision is, therefore, open to respect- 
ful cousideration. It was that ryots, such 
as defendants, who remain in possession of 
old waste, but have paid no rent after 
the expiration of a lease for less than five 
years, are liable to ejectment by Civil 
Courts’ decree under section 163 as trespassers, 
inasmuch ag they have not been admitted 
as ryots by the’ landholder, or in effect 
that their original admission as lessees is 
immaterial, since there has been a break 


(3) Ð B. 268. 
(4) 8 M. 235. 
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in the continuity of their relation with 
the landholder, and a second admission 
is necessary to revive it and exclude them 
from the operation of the section. With all 
deference this is nctinvolved by the provisions 
and authority referred to. The explanation 
to section 6 of the Act applies only to 
occupation of 1404? land other tban old 
waste and deals only with the result of 
acceptance of payments made under section 
45, and, therefore, does not alter any previous 
tenancy. Section 116 of the Transfer of Pro- 
perty Act merely recognises acceptance of rent 
as effecting a renewal of the previous lease, 


but does not specify that the tenant is 
“admitted” in virtue of it. Vadapallat 
Narasimham v. Dronam Raju Setharama- 


murthy (5) does not deal with the latter 
point. In fact the retention of possession 
after the expiry of any tenancy would 
afford an immediate cause of action for 
such a suit as that before us; and if section 
163 is to be applied, the absence from it 
of any saving of the right of suit under 
section 153 (e) requires explanation. The 
former section occurs under the heading 
“eviction of tenants.” But the only other case 
dealt with thereunder is that of a tenant 


of private land; and tenants of vyof¢land have . 


been dealt with (apparently exhaustively) 
under the heading ‘“ejectment.” The wording 
of section 163 is in itself against the view 
that it is applicable to cases in which 
the trespasser entered under a lease, since 
it applies only to “persons who occupy 
land otherwise tban by inheritance or legal 
transfer’ and the subsequent reference to 
section 45 bears this out. Inthe circumstances 
the conclusion that it deals with persons, 
such as defendants, who have entered “old 
waste’ under a lease and have continued 
in possession cannot be accepted, 


Section 168 failing, the question is whether 
in the absence of provisions in the Act 
for ejectment suits in the case of leases 
for less then five years granted before it, 
guch suits must still be brought in the 
Civil Courts or whether they are covered 
by. the amended section 153. The former 
alternative isinconsistent with the comprehen- 
sive character ofthe Act and its application- 
of the yevenue jurisdiction in other 


(5) 31 M. 163; 18 M. L. J. 26,8 M L. T. 256. 


similar circumstances and is, it will be 
shown, negatived by the wording of section 
153 itself. To the latter, the objection 
already stated that expiry of the lease is 
not specified in the section, except as a 
ground for ejectment unaffected by it, is 
relied on, This difficuty, however, disappears 
on a closer reading. The section deals exhaus- 
tively with ejectment of non-occupancy ryots 
as re. ards two matters. firstly, it prescribes the 
Collector’s Court as the tribunal for all eject- 
ment suits against them, whatever the ground 
of lablity to ejectment and whether the 
grounds to be enumerated correspond with 
those available before the Act or not; secondly 
it enumerates the grounds available and, 
in doing so, by theaddition to it, maintains 
the ground of liability involved in the expiry 
of the term of a lease granted, before the 
Act was passed. The point is 
that the addition deals with liability to 
ejectment, not the tribunal which is to 
enforce it. The preceding provision for 
the Collector’s jurisdiction is, therefore 
unaffected, and the result is, notwithstanding 
the enumeration of grounds of lability, to 
save that which would have arisen but for 
the Act on the expiry of leases granted 
before if and to make suits thereon 
cognizable by the Collector. The conclusion 
must, therefore, be that defendants are 
liable to ejectment and were sued in the 
Revenue Court rightly. 


The remaining question raised by them 
is whether the snit for ejectment should 
have been proceeded with, when during its 
pendency they applied under section 46 for 
purchase of the occupancy-rights. No doubt 
persons entitled to apply under that section 
and persons liable to be sued under section 
153 are described alike as non-occupancy 
gyots, Baut it isnot possible to treat that 
description as covering, for the purpose of 
the former, those, who are covered by the 
latter and who are remaining in possession 
wrongfully after the landholder has iaken 
steps to oust them. The explanation to sub- 
section (1) of section 6, added by Act 
IV cf 1909, has been relied on as recognising 
the rights of the ryots actually in possession. 
But itis statedly restricted to the purpose 
of the sub-section, and the section as a 
whole applies only toland other than “old 
waste”, 
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This argument also, therefore, fails. 

The second +ppeal should, herer ie, be 
dismissed with costs. 

Tyatut, J.—This appeal arises out of a 
suit for ejectment and damages for wrongful 
possession. 

The facts found are that the land in 
question was not cultivated before 1901 
(Fasli 1811.) It was then for the first time 
leased out for cultivation during Faslzs 1311 
to 1315 (1901-1905). Thereafter the defendant 
obtained a lease for the three years ending 
30 June 1909. The plaint was filed on 
3rd Jaunary 1910 for ejecting the defendant 
on the ground that he had refused to give 
possession though the lease had expired. 
The questions that arise in this appeal 
fall under two main heads of substantive 
and adjective law respectively:— 

1. Whether the defendant has any right 
to remain in possession of the land in 
question: or is the plaintiff entitled to have 
him evicted ? and 

2, if the defendant can be evicted at the 
instance of the plaintiff, whether the Court 
that has jurisdiction to give a decree in 
ejectment is the Revenue or the Civil 
Court? 


As tu the substantive rights of the parties 
the defendant contended that the land is 
uot old waste within the Madras Estates Land 
Act, section 3 (7) (1), because though it 
remained uncultivated for such a period 
as is mentioned in the clause,. yet that 
- period did not immediasely precede tbe 
letting to the defendant. The contention 
seems to me to be untenable. The wording 
of clause (2) removes any doubt that might 
have otherwise existed. I agree, therefore, that 
the land falls under the description of old 
waste. Next it is argued asa matter of 
substantive Jaw that, though the land be 
old waste, the defendant is entitled to re- 
: mainin possession, after the expiry of his 
lease, without the landholder’s assent. 
This result, it is contended, is brought 
about by the provisions of the Act, which 
restrict the landholder’s right over the land 
by specifying the grounds on which alone 
he may have a person whois in possession 
eiected; these specified grounds, it 15 said, 
do not include the ex iry of a leaa. 

The sections that are relied on for this 
guntention are sections 9, 46, 153 and 157. 


It seems to me that the argument is un- 
sound for several reasons. 


The sections. in question do not affect the 
landholder’s right to eject generally but 
only his right to eject (1) occupancy ryots 
(2) non-ocenpancy ryofs and (3) tenants of 
old waste. The sections do not affect the 
landholder’s right to evict trespassers. Sub- 
ject to what Iam going to say with refer- 
ence to- the terms of section 153 (e), none 
of the three expressions can, it seems to 
me, include n person who was a tenant at 
sometime prior to the point of time with 
reference to which their rights have to be 
determined. The word ‘ryo? is defined in 
section 3 (15) by reference to there being a 
condition to pay rent. Can there be said to 
be any condition to pay rent between the 
landholder and a person whose lease had 
expired? After the expiration of the period 
during which the condition is agreed to be 
operative, the condition cannot be said to 
exist. The expression ‘tenant’ is well recog- 
nised asatermof law. A person who has 
been a tenant and who holds over is no 
doubt describedin English Law as a tenant 
on sufference; but a tenancy! on sufferance 
is in fact no tenancy at all; Barry v. Geod- 
man (6). Mere holding overdoes not create 


tenancy. in the absence of something to 
show that a new tenancy was implicitly 
created, sume conduct from which it may 


be inferred that the laudholder treated the 
person holding over as his tenant. Very ° 
little may, no doubt, be enough to convert 
a tenancy on sufference into an implied 
tenancy on terms similar to the expired 
lease. But that little is wanting here. 


For the same reasons, it seems to me, 
that the defendant was not entitled to 
claim the benefit of section 46 after 
the expiry of his lease and after he was 
no more a  non-océupency ~ryol, but 
was a person who having held land asa 
non-occupancy ryot, continued in posses- 
sion after the expiration of the term during 
which he was entitled to hold as a none 
occupancy ryot. «The explanation to section 
6 (1) applies to non-occupancy ryots . of 
yyott land other than old waste, and is not 
applicable here. 


(8) (1887) 2 M. & W. 768; M. & H. 108; 6L. J, 
Ex. 188. 
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Tt seems to me, therefore, that the sections 
are prima facie, and subject to what I am 
going to say, intended to govern the rela- 
tions of a landholder and his tenants 
duricrg the continuance of the tenancy 
(whether the land consists of old waste, or 
other ryote land in an estate; and whether 
the tenaney arises under a conrtact or by 
operation of law). They do not seem to me 
primarily to govern the relations of the 
` owner of old waste anda person who holds 
over, ‘and between whom and the land- 
holder there is no express or implied tenancy. 
To assume that sections 9, 46, 158 and 157 
govern the relations between the parties now 
before us seems to me to beg the ques- 
tion. It istoassume that the defendant is 
a tenant when it has to be determined 
whether he can assert the rights of a tenant. 
This assumption seems to me to be connect- 
ed with the suggestion rejected by Miller, J 4 
in Ponnuswamy Padayachi v. Karupudayan (2), 
that though neither the defendant nor any 
third person has the right of occupancy in 
the land, yet the Jand-holder does not have 
that right: that the land-holder can only 
sue for ejectment on the basis that all per- 
sons other than himseif have the right to 
the present possession of old waste on the 
Same terms as aryot has to the possession 
of ryoti land under section 6 (1). If this 
were the correct view, in the first place the 
distinction between old waste and ryoti 
land .in av estate, made in the last sentence 
of section 3 (7) and in section 6 (1), would 
be destroyed: a person who has come in 
aga tenant of waste land would acquire 
rights similar to occupancy rights, merely 
by not giving up possession. In the second 
place, it seems to me that the assumption 
is oppossed to the second portion of section 
116 of the Indian Evidence Act. 

Moreover the land-holder’s right to eject 
on the expiry of a lease a person who has 
not acquired occupancy rights is specifically 
recognised in the last sentence of section 153, 
which bears upon the questions both 
of substantive and adjective law mentioned 
at the commencement of my judgment, 
and J will deal With # in detail. 


Section 153, as I have already said, deals 
with the Jiabilities of a non-oceupancy 
vyot and it can have no relevance if what 
I have said about the meaning of the terms 
65 193 11 
tenant of old waste” and ` non-oceupancy 


ryo? is correct: a tenant of old waste 
being by section 157 placed in the same 
position (with reference to the matter now 
in question) asa non-oceupancy rynt. But a 
certain amount of doubt is cast on the view 
I have expressed by the fact that in clause 
(e) of section 153 a person who has been 
admitted to oceupation under a lease is ap- 
parently referred to as though even after 
the expiry of his lease he could be described 
as a non-oceupancy ryot.” This inaccuracy 
of terms is avoided in the amending Act 
where the position of a ryot during the 
continuance of the tenancy is recognised as 
distinguishable from his possession after its 
expiration. I refer to the explanation to 
section 6 (1) and the addition to section 
153 by the amending Act that a quondum 
occupancy ryot of yati land who holds 
over is, by the former provision, placed in the 
same position as an occupancy ryot during 
the continuance of his tenancy, but the latter 
provision lays down that a quondum non- 
occupancy ryot Cif the lease were granted 
before the commencement of the Act) is not 
in the same position (with reference to sec- 
tion 153) as a non-oceupancy ryot during 
the continuance of the tenancy, except 
where the non-oecupancy ryet was admitted 
to possession under a registered lease of 
more than five years’ duration in which 
ease clause (e) is applicable. Still though 
the amending Act recognises the distinction 
between a tenant and one who holds over 
after having been a tenant, the inaccuracy of 
section 156 (e) with reference to the context 
in which it occurs is allowed to remain 
nnamended, 

Hence it seems to me desirable for the 
purpose of argument to assume that the ex- 
pressions ‘non-ocenpancy yot”? and “tenant of 
old waste” in sections 153 and 157 refer to a 
tenant of old waste who bolds over after the 
expiration of his lease, and to consider the 
effect of section 153 on this assumption. 


Section 153 provides for two things: (1) 
the grounds on which alone a tenant (I 
shalluse that term for shortness) may be 
ejected so that any right of ejectment on 
other grounds that might have existed prior 
to the Act are extinguished; (2) that the 
suit for ejectment can be brought only before 
the Collector. m 

The last sentence of the section lays down 
that nothing in that section (če. that 


258 


INDIAN CASHES. 


[1915 


SANKARA VENKATARATNAM V. VARADARAJA APPA RAO. . 


neither the restriction as to the grounds 
nor as to the Court) shall affect. the liability 
of any person who is a non-occupancy nyol 
(or on the assumption I am making, who 
while he was a tenant was a non-occupancy 
ryot and is holding over) according to the 
provisions of this Act, to be ejected on the 
-ground of expiry of the term of a lease, 
granted before the commencement of this 
Act. It is true that the sentence does not 
lay down that there shall be a liability to be 
ejected on the ground of the expiry of such 
a lease. But it does lay down that in re- 
gard to such circumstance, the law outside 
the section shall prevail. 1t seems to me, 
therefore, that the substantive rights of the 
parties cannot be determined by reference to 
section 153. 

This result is opposed to Chagant: Atcha- 
parazu v. Krisina Yachandrulavaru (1), which 
proceeds on the basis that it is the contract of 
tenancy which gives the land-holder the right 
to eject, and that such contract being con- 
trolled by section 157, a land-holder’s right 
to eject is subject to sections 157 and 163. 
With great deference I cannot agree that 
it is the contract of tenancy which gives 
the land-hollder the right to eject after the 
expiry of the lease. It is rather that the 
right to be in possession having been parted 
with for a definite period—the period men- 
tioned in the lease—~after the expiration of 
the period, there is no right in the tenant 
-to be in possession, and the Jand-holder 
has the same rights in respect of the land 
as he had prior to the lease; those rights 
ee hypothesi include the right to put any 
person the land-holder likes into possession 
and were eahypothest exercised in favour 
of the tenant at the time when his lease 
was given effect to; at any rate, the defend- 
ant who was put into possession by the 
Jancd-holder is estopped from denying the 
land-holder’s right to put him into posses- 
S101}. 

The defendant, therefore, having no sub- 
stantive right to continue in possession, he 
contends that the Civil Court alone has 
jurisdiction to evict him. 

As the suit has been instituted in the 
Revenue Court it is for the plaintiff to make 
nat that the Oivil Court has no jurisdiction. 
He contends that the jurisdiction of the 
Civil Coufts has been taken away by 
gection 163. The last sentence of that 


section provides that the liability to be 
ejected shall not be affected by the section. 
Does it mean, therefore, that the Court in 
which the ejectment is to be brought shall 
be affected by the provision of the section ? 
The contrary was assumed by Miller, d., 
(according to him the point was appar- 
ently conceded in argument) in Ponnuswamy 
Padayachi v. Karwpudayan (2) and Spencer, 
T., expressly decided that the Civil Courts 
had jurisdiction. I agree with Spencer, 
J.’s reasoning to this extent that when a 
person is in the first instance admitted 
as a ryot by the land-holder, it is implied 
that he is then recognised as a tenant that 
where the owner of the land agrees to 
recognise “nother as his tenant only for a 
definite period, the latter’s status changes 
after the expiration of that period, and in 
the absence of some act onthe part of 
the owner of the land showing a fresh re- 
cognition of tenancy, the previous recogni- 
tionis of no avail in order that the holder 
over may be clothed afresh with the status 
of tenant ; something less 18 necessary to be 
done than on the first recognition: what 
that requirement is, is indicated by such 
analogous provisions as the explanation 
to section 6 of the Madras Estates Land 
Act and section 116 of the Transfer of 
Property Act. When, however, section 163 
has to beconstrned I feel difficulty in ap- 
plying this analogy to any useful purpose ; 
it ean be useful only if it is recognised that 
there is a break in the legal personality of 
the tenant on the expiration of the term of 


. the lease, a break in the legal effect of the 


first admission to possession. and that the 
admission of the tenant into possession 
will not avail the holder becausé the latter 
is a new legal person. On this point section 
163 is so worded that:we have no difinite 
clue to the intention of the Legislature. 
Other provisions of the Act make it clear 
that in regard to persons in possession of 
ryott land not being old waste, there 1 is no 
such break.. The fact thata tenant of old 
waste is specifically omitted from those 
provisions may be an indication. But still 
the difficulty remains whether any renewal 
of admission is necessary—whether the 
admission to possession already obtained is 
to be taken to have comes to anend though 
itis not so stated. If, therefore, the juris- 
diction of the Civil Court had to depend 
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upon section 163 I should feel great doubt., 
The question, however, is whether the Act has 
conferred any jurisdiction on the Revenne 
Court. e 

That question resolves itself into whetherthe 
expression that the lability of the defend- 
ant to be ejected shall not be affected by 
section 153” means only that his substantive 
rights shall not be affected by the section, 
or whether it also means that the determina- 
tion of the Court in which a suit for 
ejectment may be instituted shall also not be 
affected. 

It seems tome that the context of the 
last sentence of section 153 implies that 
the expression “liability to be ejected” was 
intended to cover not only substantive rights 
but also the forum in which the rights have 
to be enforced. 


1 see great practical difficulty in reading 
the section either way. If it is read as I 
think it ought to be read, the result is that 
contrary to the general scope of the Act 
suits of such a nature as we are dealing 
with would have to be broughtin a Civil 
Court; and possibly some reliefs arising out 


of the same transaction would have to be 


obtained in the Revenue Court, and others 
in the Civil Court. But if the section is 
read in the way my learned brother is 
inclined to read it, then the anomalies are 
even more serious. For in that case the 
Legislature specifies two cases in which 
alone the land-holder has the right to get 
back possession of land that ea hypothesi 
was in his possession and with the right 
to the possession of which he has agreed to 
part for only; a definite period ; these two 
cases are (1) where there wasa registered 
lease for a term excee ling five years, (2) where 
the lease was gvanted before the commence- 
ment of the Act. 


imagine that. this 
-intention ‘of the legislature; and as I 
have already said, this intention can be 
`atġributed to thé ‘Legislature . only iË “the 
- term “non-occupancy 1yof” is read in section 
"153 in the extended sense similar to 
that referred to in the explanation to section 
6 (1). 

On the whole, Mereora; it seems to me 
that section 153 must be constrned as 
follows :—clauses (a) (b) (c) and (d) refer 
to the rights of parties during the contj- 


1 cannot was the 


nuance of a tenancy (as distinguished from 
mere holding over); (2) clause (e) introduces 
an extension of the section to one specific 
case of holding over; (3) the final 
sentence restricts the operation of clause 
(e) and prevents a person whose lease 
was granted before the commencement of 
the Act from contending that he falls under 
clause (e). 

To two objections to my construction of 
the section, I have already referred: (1) 
the splitting up of the jurisdiction between 
the Civiland Revenue Courts ; (2) the in- 
accuracy in the use of the ex presaion “non- 
occupancy ryo? in reference to clause (e). I 
feel the force of these objections, but I think 
the difficulties in any other construction are 
still greater. 

In the result, in my opinion. the Revenue 
Courts had no jurisdiction to give a decree 
in. ejectment. In the circumstances of this 
case I should have been extremely sorry 
to have come to the conclusion that the 
decree of the District Judge should be set 
aside. “But I find that the decree also 
awards rent by way of damages to the 
plaintiff. That portion of the decree has 
not been attacked in argument before us. 
In my opinion, therefore, the appeal ought 
to be allowed to this extent thatthe order 
for ejectment should -be omitted from the 
decree ; but in other respects the decree 
under appeal should stand and the appel- 
lant should pay the costs of the respondent 
throughout. The proper course (if my opi- 
nion as tothe jurisdiction of the Court is 
correct) would have been to ask the plaint- 
iff to file two plaints, one for a declaration 
and the other for damages, the former 
plaint would then have been returned by 
the Revenue Court for being presented to a 
Civil Court. 

By tHe Coort.—The result is that the 
appeal is dismissed with costs. 
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LOWER BURMA CHIEF COURT. 
First Civit Appear No. 165 or 1914. 
March 4, 1915. 

Present:—-Mr. Justice Hartnoll. 

Tun COLLECTOR OF RANGOON— 
APPELLANT 
vETSUS 
CHANDRAMA-—~ RESPONDENT. 

Land Acquisition dct (I of 1894), s. 54-—Civil 
Procedure Code (Act V of 1908), s 109—Laned, 
acgtisition—Award, appeal from—dArward made by 
Judge an original side of Chief Court, whether 
appeulable, 

' Au award made under Part HI of the Land 
Acquisition Act is neither a decree nor an order and 
section 14 of the Lower Burma Courts Act which 
_ provides for appeals from decrees and orders made 
by a single Judge exercising the origimal civil juris- 
diction of the Chief Court does not apply in such cases. 
Under section 54o0f the Land Acquisition Act 
there is an appeal from an awad made ly a 
District Court, but not from an award made 
by a single Judge on the original side of the Chiet 

Court as he exercises powers of a High Court. 

Rangoon Botatoung Company Ltd, v, Collector of 
Rangoon, 16 Ind. Cas. 188; 39 J. A. 197 (P.C.); 16 C. 
W. N. 961: 12 M. L. T. 195; (1912) M. W. N. 781; 16 
C. L. J. 245; 23 M. L. J. 276: 14 Bom. L. R. 883; 10 A. 
L. J. 271; 5 Bur, L. T. 205; 40 C. 21; 6 L. B. R. 150; 
referred to. 

Mr. McDonnell, for the Appellant. 

Mr. N.C. Sen, forthe Respondent. 


JUDGMENT.—This is an appeal from 

an award made under Part III of the Land 
Acquisition Act, 1894, bya Judge exer- 
cising the original civil jurisdiction of 
this Court. 

Like appeals have hitherto been accepted 
and dealt with in this Court, but the 
decizicu of their Lordships of the Privy 
Council in the Rangoon Botatoung Company 
Lid. v. Collector of Rangoon (1) neces- 
sitates consideration whether any appeal lies 
in such a case. l 

Their Lordships refer toan award made 
under Part III of the Land Acquisition 
Act as “an award made in an arbitration 
asin the valne of land taken for public 
purycses.” and refer to the two Judges 
who dealt with the case in this Court as 
arbitrators. Their .words imply that an 
award under the Act is not a decree. 
Even if an award were anorder, an appeal 
might have lain under section 109 of the 
Code. 


(1) 16 Tnd, Cas. 188; 39 I. A. 197 (P. 0.); 16 C. W. 
N. $61; 12 M. L. T. 195; (1912) M. W. N, 781; 16 C. L, 
J. 245; 23 M. L. $. 276; 14 Bom. L, R. 883, 10 A. L. J. 
27); 5 Bur. L. T. 205; 40 C. 21; 6 L. B. R. 150. 
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The award being neither a decree noran 
order, section 14 of the Lower Burma 
Courts which provides for appeals from 
decrees and orders made by a single Judge 
exercising the original civil jurisdiction of 
the Court does not apply, and an appeal 
by virine of that section is not admissible. 
Section 54 of the Land Acquisition Act 
enacts that subject to the provisions of the 
Code of Civil Procedure applicable to 
appeals from original decrees, an appeal 
shall he to the High Court from the award 
or from any part of the award of the 
Court in any proceedings under this Act. 
This makes it clear that there is an appeal 
from an award made by a District Court, 
but a Judge exercising the original civil 
jurisdiction of this Court exercises powers 
of a High Court. There is no provisions 
giving an appeal in such a case. 

Consequently this appeal must be dis- 
missed. The Collector must pay the respond- 
ent’s costs calculated on the value of the 
appeal. 

Appeal dismissed, 


MADRAS HIGH COURT. 
APPEALS AGAINST OrpERs Nos, 366 to 365 
or 1913 
January 9, 1918. 
Present:—Mr. Justice Spencer and Mr. 
Justice Seshagiri Aiyar. 

Tue BANK OF BENGAL—Covntrer- 

PeririoneR-—A ePELLANT 
VEYSUS 
K. P. RAMANADHAN CHETTY— 
PETITIONER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 50 
(2), applicability of —Nattukottai Chetties—Trade assets 
— Presumplion—Prirate right in property, how claimed, 

A Nattukottai Chetty can claim private rights in 
preperties possessed by him, only by letting proof 
rebutting the ordinary presumption that such ro- 
perty is part of bis tr: de assets. [p. 261, col. 1] 

Chidambaram Cheiti v. Ramaswami Chettiar, 26 Ind. 
Cas. 911; 27 M. L J. 681, followed. 

Oider KAT, rule 50 (2), ofjthe Code of Civil Pro- 
cedure applies only when the decreeis executed 
against parties not impleaded in the suit as defend- 
ants. -[p. 26], col. 1.) 

Appeals against the orders cf the Court of 
the Subordinate Judge of Ramnad at Madura, 


-in Civil. Miscellaneous Petitions Nos. 209 to 


>o 4 
Vol. XXVIIL; 
MATHURA PRASAD T. RAMUHARAN LAL, 


- 211 of 1913 respectively, in Execution 
Petitions Nos. 358, 372 and 857 of 1912 
respectively. 

Mr. D. Chamzer, for the Appellant.. 

Mr. P. S. Narayanaswamy Iyer, for the 
Respondent. 


JUDGMENT.—This Court has held. in 
Chidambaram Chettt v. Ramaswamt Chettiar 
(1) and again in Chartered Bank of India 


Australia nnd Ghina v. Fellaiappa 
Chetiy (2) that Nattukottai Chetties 
usually make no distinction between 


their family properties and trade assets and 
that Courts may, therefore, treat the property 
of members of such families as partnership 
property. It is open, of course, to parties to 
rebut this presumption by showing in parti- 
cular cases that the property rights of in livi- 
dual members have been kept distinct from 
the common trade assets or that certain 
property has been conveyed away in trust for 
the benefit of individual beneficiaries, T'he 
learned Subordinate Jndge has not gone into 
these questions. We must, therefore, reverse 
his order and remand the petitions ty him for 
fresh disposal in the light of these remarks. 

lf the property attached in these cases is 
found to be partnership property it will not 
be necessary for the decree-holder to obtain 
leave before attaching it under Order XXI, 
rule 50 (1), of the Civil Procedure Code. 
We think that rule 59 (2) of this Order 
applies only. to cases in which members of 
partnership who have not been impleaded as 
such are songht to be arrested in execution of 
a decree obtained against the firm. 

A preliminary objection was raised in 
these cases that no appeal would lie, but it 
appears thatthe application, were made to the 
lower Vourt under section 47 of the Code of 
Civil Procedure and as such the orders passed 
on them would be appealable. Costs will 
abide the result, 


Causes remanded. 
(1) 26 Ind. Cas, 911; 27 M. L. J. 681. 
e(2) 27 Ind. Cas. 576; 27 M. L. J. 654. 
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ALLAHABAD HIGH COURT. 

First APPEAL FROM Orver No. 46 or 1914, 

January 12, 1915. 

Present:—Mr. Justice Chamier and 
Mr, Justice Piggott. 
MATHURA PRASAD—-Appricant 
APPELLANT 
Versus 
RAMCHARAN LAL-—Opposrre Party— 

RESPONDENT, 

Civil Procedure Code (Act F of 908), O. IN, x, Bn 
Decree ex parte against some superseded by Appellate 
Court—-Original Court, whether can set aside ex parte 
decree at instance of ex parte defentants—Jurisliction 
— Valuation of appeal. 

Where a decree of th? lower Court is superseded 
by a decree of the superior Court, the former 
cannot alter or amal irs decree at the instance 
of the defendants against whomit had passed an 
ec parte decree [p. 262, col. 1.) 

Where the valuation of the original suit is 
over Rs. 5,090 batthe appellant is interested only 
to the extent of Rs, 200, he can value his appeal at 
Rs. 200. [p. 262, col. 1.] 

First appeal from an order of the Addi- 
tional Sabordinate Judge of Cawnpore. 

Mr. Benode Behari, for the Appellant. 

Mr, Baldev Ram Dave, (for the Hon’ble 
Dr. Sunder Lal), for the Respondent. 

JUDGMENT.—This is an appeal against 
an order of the Additional Subordinate Judge 
of Cawnpore, dismissing an application 
presented by the appellant to have a decree 
passed against him ex parte set aside, on the 
ground that he received no notice of the 
institution ofthe suit. Lt appears that the 
suit was one ona mortgage and that there 
were several defendants, including the present 
appellant. The case was decided by the 
Court of first instance on September 20th 
1911. On November 30th, 1911, the present 
appellant presented his application to have 
the clecree set aside as against him. When 
the application was called on for hearing, it 
was (discovered that the file of the original 
suit had been sent tothis Court in conse- 
quence of anappeal which had been filed by 
other defendants. The hearing of the appli- 
cation was put off from time to time, the 
Court apparently being of opinion that it was 
unnecessary or impossible to take up the 
application until after the appeal bad been 
disposed of by this Court. The appeal was 
disposed of by this Court on February 24th, 
1913, and after the record had been returned 
to the Court below theapplicant’s application 
was. taken up. It was dismissed by the 
Subordinate Judge on the eground that he 
had no jurisdicition to alter or set aside the 
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decree passed by him, inasmuch as it had 
been confirmed by and become, as he says, 
merged in the decree passed by this Court. 
We have been referred to several decisions 
bearing on the question whether a Court of 
first instance has power to alter or set aside 
its decree after an appeal has been filed 
against that decree. There seems to be 
some difference of opinion on the question 
whether a lower Court can entertain an 
application for review or to set aside or 
alter its decree while an appeal against the 
decree is pending in a superior Court, but 
all the authorities seem to be agreed that 
when a decree has been passed by the su- 
perior Court, the lower Court cannot alter or 
amend its decree. In the present case as 
shown above the application of the applicant 
was made before the appeal was filed to this 
Court and it may be that even after the 
appeal was filed, the Subordinate Judge 
might have disposed of the application. 
But now that the decree of the lower 
Court has been superseded by the decree 
of this Court, we feel bound to hold that 
the Subordinate Judge has acted rightly 
in rejecting the application. It seems to us 
ihat the appellant ought to have insisted on 
having his appheation heard, and if the 
Subordinate Judge declined to take up the 
application, he should have applied to this 
Court for an order requiring the Subordinate 
Judge to take up the application, or he 
should have presented an original application 
to this Court to set aside the ev zarte decree. 
As matters now stand nothing can be done; 
the appeal must be dismissed. 

The respondent contends thatthe appeal 
has been undervalued. The valuation of the 
original suit was over Rs. 5,000, and a decree 
was passed in favour of the plaintiff for over 
Rs. 6,000, and it is contended that the proper 
valuation of this appealis the amount of the 
decree passed on the mortgage. We are not 
prepared to accept this contention. The 
appellant is interested only in a small portion 
of the mortgaged property, which he says he 
_ purchased in execution of a decree passed 

before the mortgage in suit. The measure 
of his interest in the suit appears to us to be 
the value of the property which he beld. 
He valued his appeal at Rs. 200, and there 
is nothing to show that this valuation is 
erroneous. The appeal is dismissed with costs, 

4 Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Seconp Oiv Apprat No. 205 or 1914. 
October 27, 1914. 
Present:—M~y. Justice Johnstone and 
Mr. Justice Shadi Lal. 

KANJI MAL—-Derenpaxnt—APpPRLLANT 
VETSIS 
PANNA LAL AND orners— PLAINTIFES— 


RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7 (iv) (2)—Suit fo: 
rendition of accounts and winding-up of partnership— 
Preliminary decree-—Appeal—Court-fees to be ad 
valorem. 

An appeal from a preliminary decree in a suit for 
rendition of accounts and winding-up of a partnership 
must bear an ad valorem Court-fee on the amount 
at which the relief is valued in the plaint. [p. 262, 
col. 2, p. 263, col. 1.) 


Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated the 
Ist December 1913, affirming that of the 
District Judge, Delhi, dated the llth A~gast 
1913, decreeing claim. 

Mr. Santanam, for the Appellant. 

Mr. Suraj Narain and Lala Balwant Rai, 
for the Respondents. 


JUDGMENT.—The question of Court-fee 
in this case was reserved for decision by the 
Bench hearing the case. We have heard it 
argued now and have arrived at the opinion 
that the defendant-appellant must pay an 
ad valorem fee on the ‘sumof Rs. 2,000, 
which wasthe value put by plaintiff on his 
suit in his plaint, and that the stamp of 
Rs. 10,0n which the appeal has been filed, 
is insufficient. Mr. Santanam undertakes to 
pay in the necessary stamps as soon as they 
can be procured, and so we- have heard the 
appeal argued on the merits. It is un- 
necessary to discuss the question of Court- 
fee at length. We need only point to such 
authorities as Bhagat Ram v. Gokal Chand 
(1) (an analogous case, though not entirely 
in point), Balvant Ganesh v. Nana Chintamon 
(2), Faka Rum v. Ram Saran (8) and 
Ladhubhai Premchand v. Revichand Veni- 
chand (4), and to say that we are disposed 
to agree with Mr. Suraj Narain that on 
the plain wording of section 7 (cv) (Ð, 
Court Fees Act, and Article 17 of the 
second -Schedule of the same Act, 
the present case appears ofall under ithe 


150 P, R. 1905. 

18 B. 209. 

13 P. R. 1901; 187 P. R 1901. 
6 B. 148. 
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former law rather than.the latter. It seems by way of proving the factum of writing 


to us that jt can hardly be said that the 
value of such a snit as this cannot be 
estimated” or that it is not covered by 
any other provision of the Act, cf. Banwari 
Lat v. Sheo Sankar Misser (5). 
: Ina case like the present the new law of 
appeal very much cireumscribes the scope 
allowed to a would-be appellant. The. snit 
was for rendition of accounts and winding 
up of an alleged partnership entered into, so 
plaintiffs alleged, at Delhi. Defendants, Kanji 
Mal and his son, denied any partnership at 
Delhi, admitted a partnership entered “into 
at Palwal (Gurgaon) between Umrao Singh, 
"son of Panna Tal, plaintiff, and Kanji Mal, 
defendant, and contended that, therefore, the 
Delhi Court had no jurisdiction, the business 
of the partnership being carried on ab Palwal 
and so forth and so on. The first Court 
ruled that the contract was entered into at 
Delhi, and gave a preliminary decree—pages 
12 and 13, paper-book— which on appeal by 
defendant No. 1 aforesaid was affirmed. 
Costs in the first Court were to be adjusted 
at time of final decree, and the parties were 
to bear their own costs in the lower Appel- 
late Court. 


To ascertain the extension that can be 
accorded to this appeal, we must see what the 
lower Appellate Court’s actual findings were. 
The suit was instituted on 29th March 1912, 
and issues were fixed on 7th June 1912, the 
ease being thereafter adjourned for evidence 
to 10th July 1912. Up tothe latter date 
plaintiff had, according to the record, never 
‘said that the terms of the partnership had 
been reduced to writing over the signature 
of defendant No. 1 and had never produced 
any document of this sort. On lOth July 
he put in Exhibit Pl, a page of his 
bahi, containing a sort of partnership 
deed, dated Jeth Sudi 1, Sambat 1963. If 
defendant No. 1 really did sign that docu- 
ment on that day, it must have been at 
Delhi, for plaintiff’s shop is there and his 
books would naturally be there too. Defend- 


ant No. 1, when shown the document by the, 


first Court, said the signature was his, 
but upon his Pleader interposing some 
remarks, asked to see the paper again and 
then denied te signature. Some oral 
evidence on behalf of plaintiff was given 


(5) 1 Ind. Cas. 670; 18 C. W. N: 815 at p. 819, 


and signing, and on the other hand the 
Government Handwriting Jixpert gave an 
opinion adverse to plaintiff. The learned 
Additional Divisional Judge added to all 
this that it was an “admitted fact” that one 
day before the above writing, defendant No. 1 
at plaintiffs shop at Delhi took Rs. 4,002 
in cash from plaintiff’s shop on behalf 
of the firm “Sagar Mal-Kishori Lal,” to 
which he belonged, that this lent probability 
to the defendant No. I being at Delhi the 
next day, and that the Additional Divisional 
Judge’s own comparison of admitted signa- 
tures of defendant No. 1 with that in dispute 
in Exhibit Pl was favourable to plaintiff. 
Founding upon all this the lower Appel- 
late Court held plainly that defendant No. 1 
did sign Exhibit Pl, one result of which was 
that the Delhi Courts had jurisdiction, 
and another that Exhibit Pl represents 
the terms of the partnership. 

We asked Mr. Santanam to show how 


under the presert law his client could, in 


second appeal, contest this finding of fact, 
and he was able to do little more than 
indicate the matter of the payment of 
Rs. 4,002, denying that his client had ever 
admitted receip& of that sum at Delhi 
and arguing that the lower Appellate 
Court bad thus based its finding on a 
mistake as to what the record contained. 
He also contended that his client objected 
from the first to the admissibility of the 
document in view of Order XIII, rules 1 
and 2, Civil Procedure Code, and we are 
inclined to think that he is right here; 
but this does not help much, for the 
document was, in the exercise of its discre- 
tion, admitted by the first Court, the 
admission was confirmed by the lower 
Appellate Court and it is not for this 
Court in second appeal to re-open 
the matter, especially as the document has 
been finally held to be genuine. It appears 
to us that Mr. Clifford was jnstitied in 
using the phrase “admitted fact.” Plaintiff 
had plainly put forward this alleged 
payment at Delhi as one of his proofs of 
the presence of defendant No. 1 there at that 
time, and the allegation was not specifically 
denied. Even in the grounds of appeal in 
the lower Appellate Court the matter is not 
mentioned, and we may be sure that an 
officer of the experience of Mr. Clifford 


26-4 s INDLAN 
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knew what he was writing abont. On the 


whole, then, we do not think this appeal 
can come in under clause (c) of sub- 
section (1) of section 40 of the Courts 
Act, and this being so, we are constrained 
to hold that the appeal is rot competent as 
it attacks a finding on a pure question of 
fact. 

For these reasons we dismiss the appeal 
with costs. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Civirt, SPECIAL Seconp Appeat No. 145 or 
1913. 

July 3, 1914. 

Present:—Mr. Justice Twomey. 

MA NYEIN-— PLAINTIPE— APPELLANT 
VETSUS 
P.L. A. K. R. KADERSAN CHETTY 
—DEFEADANT ~ RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 54, 60 — 
Registration—Restriction on  vedemoptior 
Surveyor’s register— Custom of reporting mortgages as 
gales. 

Mortgages are frequently reported as sales in 


Reveane Surveyor’s register in Burma. [p. 264, col. 2.] 
Sta Dun v. Le 0, 2 “Ind. Cas. 535;5 L. B. R. 40, 


referred to. 

_ Under section 540f the Transfer of Property Act 
a mortgage or sale of a property of the value of one 
hundred rupees and upwards should be effected by 
registration. A stipulation restricting the period of 
redemption should be treated by the Conrts as 
inoperative, according to the equitable principles 
embodied in section 60 of the Transfer of Property 
Act. [p. 265, col. 1.) 

` Mr. Halkar, for the Appellant. 

Mr. Sivaya, for the Respondent. 


JUDGMENT.—The plaintiff-appellant, Ma 
Nyein, mortgaged her land without possession 
to the defendant-respondent, a Chetty, for 
Rs. 1,000 bearing interest at2 per cent, 
per mensem in 1902. She says that she 
paid only Rs. 80 towards ithe interest. 
In 1906. the balance of principal and in- 
terest amounted to about Rs. 2,000 and 
being unable to pay, 
land to the Chetty. No conveyance was 
-executed. Ma Nyein reported the transaction 
to the Revenue Surveyor as an outright sale 
for Rs. 2,000 and signed the report in Regis- 
ter IX. She says that she told the Revenue 
Surveyor atthe time that she was making 
over the land by way of usufructuary mort 





she made over the. 
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gage for Ks. 1,000. The Revenue Surveyor 
died before the suit. But Ma Nyein’s state- 
inent as tothe real intention of the parties 
is corroborated by two villagers, who say that 
they were present when the report was made 
to the Revenne Surveyor, and also by 
Kundaswamy, who was clerk to the defendant's 
firm at the time. The Divisional Court rightly 
hesitated to believe the evidence of the two 
villagers. Butthere is no reason for doubting 
the evidence of the Chetty’s own clerk that 
the transaction was really intended to be only 
a usufructuary mortgage, though the Chetty 
himself denies that this was so. lt is notorious, 
as remarked in Ma Dun v. Lu O (1), that 
mortgagesare frequently reported as sales. 

There is difference between the evidence 
of the Burmese witnesses and the clerk 
Kundaswamy as tothe terms agreed upon 
for redemption, the latter saying. that Ma 
Nyein was to redeem by payment cf the 
principal Rs. 1,000 within a year, and the 
former that no period was fixed. 

Ma Nyein did not attempt to redeem until 
1912, six years after ihe delivery of the 
land and ten years afterthe original mort- 
gage. 

The Sub-Divisional Court held on the 
evidence that Ma Nyein reserved her right 
to redeem at any time and-granted a decree, 
allowing her to redeem for Rs. 1,000. The 
Divisional Court has reversed that decree. 


“The learned Judge found that Ma Nyein 


made over the land outrightin 1906, but 
subject to an agreement that redemption 
would be allowed within a year. The ence: 
ment then proceeds as follows :— , 
‘They did not redeem within a year or 
even within six years and the property stood 
from 1906 onwards in the Revenue Records 
in the name of the appellant as owner. 
“Technically of course he was not owner, 
since no registered deed was executed when 
the property was made over to him in 1906, 
46 « . * a 
He is, however, in rightful possession and 
since it seems to me clear that the original 
mortgage came`to an end by the mortgagors’ 
own act, when they transferred the land 
to appellant in satisfaction of the mortgage 
debt in 1906 or if not then, at any rate on 
tle expiry ofa year from that date, the 
rexpondents are not now entitled to recover 
possession either under the mortgage or 
otherwise, and the appellant is entitled to 


(1) 2 Ind. Cas. 535; 5 L. B. R. 40, 
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retain possession even though his legal title 
be defective.” 

I think the learned Judge erred in regard- 
ing the Chetty as an owner witha mere 
technical defect in his title. To begin with, 
if may be pointed out that the transaction 
of 1906 could not operate either asa mort- 
gage or asale in the absence of a registered 
documentas required by the Transfer of 
Property Act. lt left the parties as they 
were, except that the mortgagee wenb into 
possession. The right of redemption remained 
unimpaired. The Divisional Judge’s view that 
the original mortgage came to an end by 
the mortgagor’s own act has nothing to 
support it. It did not come to an end when 
the mortgagee was placed in possession in 
1906, firstly, because there was no fresh legal 
transaction at that time and secondly, 
because in any case the right-of redemption 
was expressly retained. Nor did it come to 
an end on the expiry of a year from 1906, 
because even if there had beena fresh legal 
mortgage in 903, the stipulation restrict- 
ing the period of redemption to one year 
would be treated by the Courts as inoperative 
according to the equitable principle embodied 
in section 60 of the Transfer of Property 
Act (though that section has not been ex- 
‘tended to rural areas). It would be hardly 
possible to regard such a stipulation as more 
than a mere threat introduced by way of 
penalty to enforce payment, and the Court 
would grant relief from it asa matter of 
equity. 

For these reasons the decree of the Divi- 
sional Court must be set aside. 

Butthe Sab-ivisional Court, in my opinion, 
should not have allowed redemption on pay- 
meut of the principal and interest in -1906 
when she made over the land. 

‘Tf she had redeemed within a year from 
then, she might have done sofor Rs. 1,000, 
but having failed to do so I think she is 
bound to pay the full amount of the original 
mortgage-debt, as it stood in 1¢06. 

She cannot in equity rely on the arrange- 
nent of 1906 as reducing her debt by one 
half, while she is permittéd to avoid it so 
far as it restricted her right of redemption. 


Treating the Chetty as a mortgagee in 
possession from 1906, the strictly correct 
-ourse would be to call on him for an account 
of the net income year by year from the mort- 
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‘gaged property and to take any excess over 


iis. 240 a year—2 per cent. per meusem 
on Rs. 1,000 in reduction of the sum of 
Rs. 2,000 due in 1906 when be entered into 
possession, Similarly, any deficit would have 
to be added to the mortgage-debt of Rs, 2,000. 
But the Counsel for bcth parties agree 
that this course is unnecessary in the circum- 
stances, and 16 may, therefore, be assumed for 
the purposes of this case that the income of 
the property while in the mortgagee’s posses- 
sion was no more and no Jess than sufficient 
to cover the annual interest of Rs. 240, 

The decrees of the lower Courts are set 
aside. There will be a decree for redemption on 
payment of Rs. 2,000, less the amount of 
the plaintiff-appellant’s costs in all Courts, 
within six months, 

Decree set aside. 
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ALLAHABAD HIGH COURT., 
LETTERS Parent Appeal NO. 72 or 1914, 
February 14, 1915. 
Present:—-Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P, C, 
Banerji, Kr. 

BUDHU AND orHeks—DEFENDANTS—. 


APPELLANTS 
VETOUS 
DEWAN AND OtHELS—PLAINTI FPS- 
RESPONDENTS. 
Limitation dct (IX of 1908), s 5 Appeal filed 
beyond time— Judicial dive.caon js Court-— Negligence 


of Barrister in filing appeal, whether sutheient cause— 
Liability, - 

The neglect of the Legal Practitioner engaged 
isnot tobe deemed a snihcient reason tor admitting an 
appeal or application atter the time prescribed by 
law. [p. 266, cols. 1 & 2.| 
- Where an appeal was filed to the District Judge 
37 days beyond time and {no explanstion was 
given of the delay except that instructions had been 
given in time to a Barrister together with Rs. 40 
for the purposes of filing the appeal, bnt he tailed to 
file, and the District Judge admitted the appeal: 

Held, that the Judge had not exercised a judicial dis. 
cretion in allowing the appeal to be filed utter time, 
[p. 266, col. 1.] 

Per Richards, C. J—Ilf it is shown that an 
Advocate who is a Barrister or other proiessional 
gentleman received and accepted instructions to 
file an appeal or make an supplication aud the 
client lost his right to appeal or make the appli- 
cation as the result ot ihe negngence of ihe 
Barrister or Practitioner to tile the appeal or 
application within time, such Lariister or Vaki 
ig OT to his chentin a Court of Law, [p. 266. 
col, 2. 
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SIVAPURAM VENKATESAM OHETTY V, GONUGUNTLA SURBRIAH. 


Letters Patent Appeal from the decision of 
Mr. Justice Sunder Lal, reported in 25 Ind. 
Cas. 30. 

Mr. R. K. Sorabjz, for the Appellants, 

The Hon’ble Dr. Ve? Bahadur Sapru, for 
the Respondents. 


JUDGMENT. 


Ricuarps, ©. J.—The facts connected with 
this appeal are fully reported [See Dewan 
v. Buddhu (1)). Itappears that a suit was 
brought before the Additional Subordinate 
Judge claiming damages for malicious pro- 
secution. The suit was decreed 11 part on 
the 2nd of December 1912. Copies of the 
decree and judgment were delivered to the 
defendant on the 10th of December. The 
defendant had upto the 2rd of January 
1913 to appeal to the District Judge. No 
appeal was filed until thirty-seven days 
after that date. An application was then 
made to admit the appeal thongh late. The 
appeal was admitted. The only facts that 
the learned District Judge had before him 
when admitting the appeal were set forth 
inan affidavit, in which it was stated that 
instructions had been given to Mr. Weston, 
a Barrister, together with a sum of 
Rs. 40 for the purpose of filing an ap- 


peal. No affidivit of Mr. Weston, was 
filed. No explanation was given why Mr. 
Woston did not file the appeal. Nor 


was ib even alleged that the non-filing of 
the appeal to the District Judge was due to 
My, Weston’s negligence. Under these 
circumstances the learned Judge of this 
Court considered that the District Judge 
had not exercised a judicial discretion when 
allowing the appeal to be filed after time. 
T do not think that we would be justified 
in setting aside the decree of this Court. 
Even if the non-filing of the appeal were 
due to the neglect of Mr. Weston, the 
Court could hardly lay down a general rule 
that the neglect of the legal practitioner 
engaged is always to be deemed a sufficient 
reason for admitting an appeal, or applica- 
tion, after the time prescribed by law. 


Tt is suggested that if that appeal is not 
admitted, the client has no remedy because 
no suit lies against a Barrister for neglect. 
T do not at all agree to this suggestion. 


I do not wish to be taken as expressing 


(1) 25 Ind. Cas, 30; 12 A, L. J. 837. 
a 


any opinion as to whether or not Mr. 
Weston was negligent. It may have been 
that he got some special instructions from his 
client as to the filing of the appeal. But in my 
opinion if it was shown that an Advocate 
who is a Barrister or other professional 
gentleman received and accepted instructions 
to file an appeal or make an application and 
the client lost his right to appeal or make 
the application as the result of the negligence 
of the Barrister or practitioner to file the 
appeal or application within time, such 
Barrister or Vakil would be lableto his 
client ina Court of Law. 

I would dismiss the appeal. 

Banuril, J.--I also am of opinion that the 
appeal should be dismissed. The learned 
Judge in the Court below did not subject 
the reason alleged for the delay of thirty- 
seven days in tle filing of the appeal to 
such serutiny as be was bound to do. He 
must, therefore, be taken not to have exer- 
cised a judicial discretion in admitting the 
appeal beyond time. On this ground alone I 
would hold that the learned Judge of this Court 
was justified in reversing the decision of the 
learned District Judge. Ido not think it 
necessary to express any opinion on the other 
point touched upon by the learned Chief 
Justice in his judgment. 

By tus Coort:—The orderof the Court is 
that the appeal is dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civic APPEAL No. 1266 or 1913. 
November 12, 1914. 
Present:—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Hannay. 
SIVAPURAM VENKATESAM CHETTY 
AND OTHERS——DEFENDANTS— 


APPELLANTS 
VETUS j 
GONUGUNTLA SUBBIAH——PLAINTIFE— 
RESPONDENT. 


Landlord and tenant -Land on which fruit trees 
stand —Evidence of possession---Egjoyment of usufruct 
of trees, if sufficient —E vidence, 

The only way of proving possession and enjoymen 
of the land out of which no profit is derived other 
than the usufruct of the fruit trees which stand 


. 
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thereon, is by proving the enjoyment of the trees, 
as in such cases the enjoyment of the usufruct 
cannot be separated from the enjoyment of the sites 
on which the trees stand. 


Second appeal against the decree of the 
District Court of Kurnool, in Appeal Suit 
No. 157 of 1913, preferred against that of 
the Court ofthe District Munsif of Markapur, 
in Original Suit No. 95 of 1912. 

FACTS.—Plaintiff sued to establish his 
right toand to recover possession of the 
suit site together with the tamarind trees 
thereon. The defendants denied plaintiff's 
title to the site and his enjoyment of the 
same. One of the issues raised in the 
ease was as to the ownership of the site 
with the trees thereon. The District Munsif 
found that the suit site was not fit for 
cultivation, that excepting for the trees 
thereon, it was not useful to either party 
and that plaintiff had no title to the site and 
the trees thereon and did not acqnire any 
by adverse possession, and dismissed the 
plaintiff’s suit Onappeal the District, Judge 
while agreeing with the District Munisf 
that the site was not fit for cultivation and 
was useless except for the trees’ standing 
thereon, remitted for a finding the issue 
“whether plaintiff had been in enjoyment 
of the trees from 1898 when they began 
to yield, and if so, whether he had acquired 
a presumptive title by adverse possession.” 
The Munsif submitted the finding that the 
plaintiff had been in possession and enjoyment 
of the trees from 18985 and that he had 
acquired a prescriptive title to them by 
adverse possession. The District Judge 
accepted that finding and modified the 
decree of the Court below by giving the 
plaintiff a decree for the recovery of the 
tamarind trees and the site. Against this 
decree the defendants preferred the above 
second appeal. i 

Mr. A. S Visvanatha Tyer, for the Appel- 
lants: The finding of the Munsif that the site 
belongéd to the defendants having been 
accepted by the District Jadge, the ownership 
of the trees ought to have been held to 
have passed tothe defendants, notwithstanding 
that they had been planted by thè plaintiff. 
In the absence of a finding that title to 
the site had been acquired by adverse 
possession, the suit in respect thereof 
ought to have been dismissed. 

Mr. T. Prakasam, for the Respondont, 


was not called upon. 
6 
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JUDGMENT.—Possession and enjoyment 
of sites on which fruit trees stand can 
be proved only by the enjoyment of thre 
fruit of the trees if (as is found in this 
case) no other profit can be obtained out 
of the sites on which the trees stand. In 
snch cases, the enjoyment of the produce 
of the trees cannot be separated from the en- 
joyment of the bits of sites covered by the 
trees. In other words, the only way in which 
possession of such sites could be established 
is by proving enjoyment of the trees and 
the proof of such enjoyment of the trees 
is the same thing as proof of enjoyment 
of the sites of the trees. 

We are, therefore, unable to seeanything 
in the contention that the plaintiff has 
not proved title by adverse possession to 


the sites of trees, though he might have 
prove! adverse possession of the trees 
themselves. 

The second appeal in dismissed with 
costs. 


Appeal dismissed., 


CALCUTTA HIGH COURT. 
Second Civin Appeat No. 8898 or 1919. 
February 4, 1915. 
Present:—Myr. Justice D. Chatterjee and 
Mr. Justice Chapman. 
PARUSHULLA SHAIKH—Derenpayr— 
APPELLANT 
CENSUS 
SITAL CHANDRA DAS AND orgrrs— 


Puarmntires— RESPONDENTS. 

Bengal Tenancy Act (FTIT of 1885), ss. 11, 18, 85-— 
Under-vaiyati hi lding— Permanent sub-lease, right to 
grant—Transfer of Property Act (IV of 1882), applica- 
bility of, to tenancy. 

Section 85 of the Bengal Tenancy Act has no 
application to a sub-raiyat granting an under-lease. 
[p. 268, col. 1.] 

Quru Das Das v, Kali Das Changa, 24 Ind. Cas. 
287; 18 C. W. N. 882, referred to. 

The Transfer of Property Act has no appli- 
cation toa tenancy under the Bengal Tenancy Act 
and the transfer contemplated in sections 1J and 
18 of that Act are transfers out and out, and not 
partial transfers by way of sub-lease. [p. £68 
col. 2.) 

The Bengal Tenancy Act does not prohibit the 
grant of sub-leases by an under-raiyat and, therefore 
such sub-leases are valid documents between the 
grantors and the grantees, [p. 268, col. 2.] 
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Appeal against a decree of the Subordinate 
Judge of Khulna, dated 17th September 1912, 
modifying that of the Munsif, Khulna, dated 
29th June 1911. 


Babus Jadu Nath Kanjilal, for the Ap- 
pellants. 


Babu Sarat Chandra Roy Choudhurt and 
Bhudhar Haldar, for the Respondent. 


JUDGMENT.— Defendant No. 1 und the 
predecessor-in-interest of defendants Nos. 
6 and 7 owned an under-razyat? bolding in 
equal shares. Defendant No. l granted a per- 
manent sub-lease to the plaintiffs in respect 
of his half share on the 24th March 1908, and 
defendant No. 6 granted a permanent sub- 
lease of the other half to the same party on 
the 18th of August 1908. The plaintiffs 
had, therefore, a permanent sub-lease of the 
entire under-razyait holding under the said 
lessors. The plaintiffs paid the selamı and 
obtained possession. ‘here was then a 
dispute anda case under section 145 of the 
Criminal Procedure Code was decided in 
favour of defendant No. 1 and defendant 
No. 2, in whose-favour defendant No. 1 sold 
his interest in the under-razyatz holding. The 
plaintiffs, therefore, brought this suit fordecla- 
ration of title and recovery of possession. The 
Court of first instance dismissed the suit 
holding that the permanent sub-leases of the 
plaintiffs were void under section 55 of the 
Bengal Tenancy Act. The lower Appellate 
Court has set aside the decree of the first 
Court and given a decree inrespect of 9 annas 
of the property, holding that althoagh the 
leases were invalid, the plaintiffs could prove 
their tenancy otherwise and had done so 
by proving the payment of selamz and hold- 
ing of possession. 


Defendant No. 1 and his co-sharers were 
dealt with in the Courts below as ocen- 
pancy raiyats and the appeal before us 
was originanlly argued on the same footing. 
On looking into the record, however, we 
found that the interest of defendant No. 1 
and his co-sharers was that of under- 
ratyats and we bave had the case re-argued 
on the basis of the said state of things. 
The argument based on section &5 of the 
Bengal Tenancy Act bas no application to 
a sub-raryat granting an under-lease and 
if authority were nocessary for that pro- 
position, we may refer to the case of Guru Das 

o 
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Das v. KaliDas Changa (1). It is contended, 
however, that there is no provision in the 
Bengal Tenancy Act which authorises an 
under-ravyat to create a further uncler-lease 
and, therefore, the plaintiffs have acquired no 
title. It is argued that section 11 provides 
for: the transfer of permanent tenures and 
section 18 for the transfer of razyait mberesi 
at fixed rent: there is no provision for the 
transfer of under-ratyalz? interests and it 
has been held that they are not transferable. 
See Amirunnissa y. Jinnat Ali (2). A transfer 
according to ihe Transfer of Property Act 
includes a lease and, therefore, the grant of 
a snb-lease by an under-raiyat is void. We 
think that this argument is fallacious; in 
the first place, because the Transfer of 
Property Act has no application and in the 
next place the iransfer contemplated in 
sections 11 and 18 are transfers out and 
out and not partial transfers by way of 
sub-lease. There igs no provision in the 
Bengal Tenancy Act which expressly autho- 
rises the grant of sub-leases. Even section 
5 does uot authorise a sub-lease. it only 
limits the pericd of the grant. There is no 
provision for the grant of leases by tenure- 
holders, but such leases are recognised by 
the Act in the definition of a tenure-holder. 
In the same way the grants of under- leases 
of any degree are recognised by the defini- 
tion of the word “under-ratyat’” as tenants 
holding immediately or mediately under a 
raryat. 


Then it is contended that when section 85 
of ihe Bengal Tenancy Act allows the 
ramal to grant a sub-lease for nine years only, 
the under-razvyat cannot be allowed to grant 
a permanent right. That may be so and 
the permanency granted may be limited to 
the existence of the right of the grantor ; 
but there is no provision in the law which 
prohibits such grants, none that.such grants 
shall not be registered, and the prohibition 
under section ¿5 cannot be expanded by 
analogy, Guru Das Das v. Kali Das Changa: 
(1). The sub-leases granted to the plaintiffs 
are, therefore, valid documents between the 
grantors and the grantees, and the defendant 
No. 1 having granted thé lease cannot be 
allowed to derogate from? the same; nor 


(1) 24 Ind. Cas. 287; 18 C. W. N. 852. 
(2) 27 Ind. Cas. 271; 200. D. J. 548; 190, W.N. 
43, 
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ean defendant No. 2, who derives his title 
from defendant No. 1, do so. 

In this view of the case we think the 
plaintiffs are entitled to a decree and we 
dismiss the appeal and affirm the decree of 
the lower Appellate Court. The plaintiffs 
are entitled to costs against defendants Nos. 1 
and 2. 

Appeal dismissed, 


MADRAS HIGH COURT. 

Seconp Civin Appeat No. 2631 or 1913. 
November 5, 1914. 
Present:—Myr. Justice Sadasiva Aiyar and 
Mr. Justice Hannay. 

KAJANA VENKOBA RAO — PLAINTIHE— 
APPELLANT 
VETSUS 
SASTHA ATYAR AND OTHERS—-DEFENDANTS 
—— RESPONDENTS, 

Madras District Limits Act (E of 1865)—Madras 
Estates Land Act (I of 1908), ss. 192, 209 (1)—Czvil 
Procedure Code (Act V of 1908), ss. 150, 158—General 
Clauses Act (X of 1897), s. 18—Revenue Division— 
Venue, transfer of, from one Revenue Division to 
another——Jurisdiction of new Court over suits pending 
in old division-—Transfer, formal, of swit, if necessary. 

Where, by a notification published by the Govern- 

ment in the Local Official Gazette under and by 
virtue of the powers vested init by the Madras 
District Limits Act, I of 1865, the venue was changed 
by the transfer of the area from one Revenue 


Division to another: 
Held, that on the . publication of the noti. 
fication in the Gazette, the Collector of the 


new Revenue Division acquired jurisdiction over all 
revenue suits then pending in respect of holdings 
situated in or connected with the area so transferred 
and that no formal transfer of the snits from the 
old to the new Court was necessary to give such 
jurisdiction. [p. 270, col. 1.) 

Subbiah Naicker yv. Ramanathan Chettiar, 22 Ind. 
Cas. 899;1 L. W. 251; 26 M. L. J. 189; (1914) M. W. N. 
205; 37 M. 462, followed. 


Second appeal against the decree of the 
District Court of Tinnevelly in Appeal Suit 
No. 429 of 1910, preferred against that of the 


-Court of the Revenue Divisional Officer 


of- Tuticorin in Sommar Suit- No. 22 of 
1910.-- = +. - 

FACTS. -While n suit WAS- anaes in th) 
Division, the suit 
area was transferred from that Revenue 
Division tc Tuticorin Revenue Division by 
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a notification published in the Gazette by 


the Local Government acting under 
powers vested in it by the Madras 
District Limits Act, I of 1868. The 


Revenue Divisional Officer of Tuticorin 
then heard the case and disposed of it. The 
defendants appealed to the District Court 
against the decree and contended thai the 
Tuticorin Court had no jurisdiction as the snit 
was not formally transferred to it. The 
District Judge upheld this contention and 
dismissed the suit. The plaintiff thereupon 
appealed to the High Court. 


Mr. 9. Srinivasa Iyengar, for the the Appel- 
lant:—No formal transfer of suit is necessary 
to give jurisdiction to the Tuticorin Court. The 
notification itself confers jurisdiction. See 
Madras Estates Land Act, sections 209 (1) 
and 192, General Clauses Act, section I> and 
Code of Civil Procedure, sections 150 and 
158. See also Subbiah Naicker v. Ramana- 


_ than Chettiar (1). 


JUDGMENT.—Under Madras Act 1 of 
1865, the MadrasHxecutive Government was 
given power bythe Madras Legislature to alter 
the limits of existing districts, that is, exist- 
ing Revenue Divisions and the Madras Estates 
Land Act, section 209 (1), read with 
other sections of the Act, gives jurisdiction 
in suits and proceedings taken under the 
Act to the Collector of the Revenue Division 
in which the holding or major portion of 
the holding in connection with which 
the suit is brought or the proceedings are 
takeu, is situated. Undersection 192 of the 
Madras Estates Land Act, read with ‘section 
18 of the General Clauses Act and 
section 158 of the Code of Civil Procedure, 
section 150 of the Code of Civil Procedure 
applies to suits and proceedings under 
the Madras Estates Land Act. This Court 
has held in Subbiah Naicker v, Ramanathan 
Chettrar (1) that the business of a Court 
which has ceased to have jurisdiction over 
a certain area is transferred (so far as that 
business relates to suits and proceedings 


‘connected with lands in that area) to the 


new Court to + hose jurisdiction that area 


has been transferred. 


For similar reasons, we hold that the 
Tuticorin Revenue Court acquired jurisdiction 


(1) 22 Ind. Cas, 899; 26 M. L. & 189; i L. W. 
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over the Revenue suit in question on the 
publication in the Gazette of the notification 
transferring the plaint area to it, and that no 
erder of transfer by the High Court was 
necessary for itto acquire such jurisdiction. 
The decision of the learned Vistrict Judge is 
set aside and he is requested to re-admit to 
his file the appeal prese: ted to his Court and 
dispose of it according to law. Costs will 
abide the resuit. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 91 or 1914. 
CONNECTED WiTH Civin Revision No. 140 or 

1914. 
January 26, 1915, 

Present: —Mr. Justice Chamier and 
Mr. Justice Piggott. 
MAHABIR SAHU—Opposire Parry— 
APPELLANT 
versus 
BHIRGU RAI AND oraurs—APPLIcaAnrs— 

RESPONDENTS.  * 

Civil Procedure Code Act F of 1908), O. XXI, 1.13 
(3), O. XLIII, 7.1 (j), s. 104 (2) Order of Appellate 
Court setting aside sale in ewecution—Second appeal, 
whether maintainable —Revision-- High Courts power 
to interfere with a wrong decision on point of law. 

No appeal lies from an order of the Appellate Court 
setting aside a sale in execution, [p. 270, col. 2.] 

Where an appeal is competent to a District Judge 
from an order passed by a Court of first instance, 
the High Court cannot interfere in revision with 
the appellate order of the Judge merely because he 
Se a question of limitation wrongly. [p. 27], 
col. 1. 

First appeal from an order passed by 
the District Judge of Azamgarh, dated the 
7th of March 1914, together with an appli- 
cation in revision against the same order. 

FACTS.—A judgment-debtor whose pro- 
perty had been sold away at auction, applied 
for setting aside the sale more thau 30 days 
after it had taken place. 

The Munsif rejected the application on the 
ground that it had been made more than 30 
days after the sale. On appeal, the District 
Judge set aside the sale on the ground that the 
decree-holder had purchased the property 
in the name of his son without the Court’s 
permission. He further held that as the 
application was under section 47, Civil Pro- 
gedyre Code, 30 days’ limitation did not apply. 
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The auction-purchaser appealed to the High 
Court against this order and also filed a 
revision petition. ; 

Mr. Lakshmi Narayan, for the judgment- 
debtor, raised a preliminary objection that no 
appeal lay to the High Conrt. An appeal 
from an order under Order XXI, rules 72 
or 92, lay to the Court below under 
Order XLIII, rule (j); but no second appeal 
was allowed by the Code against an order 
passed on appeal. He relied on Bhagbut 
Lal v. Narku Roy (1). 

Mr. Haribans Sahat, for the Appellant, 
contended that the District Judge having 
wrongly assumed jurisdiction under section 
47, Civil Procedure Code, a second appeal 
lay to the High (ourt. The sale having 
been confirmed, the Court below had no 
jurisdiction to entertain the application of 
the judgment-debtor. Moreover, under the 
present law 30 days’ limitation is applicable 
and the application is clearly barred. If there 
is no appeal, the High Court may interfere 
in revision, 


JUDGMENT. 


APPEAL FROM ORDER No. 91 or 1914. 

This is an appeal by a purchaser 
of property at an execution sale. Accard- 
ing to the finding of the lower Appellate 
Court the decree-holder, Ram Jas Shan, 
purchased the propertyin the name of his 
son, the present appellant. The judgment- 
debtors applied to have the sale set aside 
on various grounds, amongst others on the 
ground that the decree-holder had purchased 
the property in the name of his son without 
obtaining the permission of the Court. The ' 
Munsif rejected the application. On appeal 
the District Judge held that the purchase 
was really made by the decree holder himself 
and finding that the property fetched a 
very low price, he set aside the sale. As 
the order was clearly one passe under 
Order XXI, rule 72, clause (3), an appeal 
lay to the District Judge under. Order 
XLII, rule 1 (j), but a further -apptal 
to this Court is ‘clearly barred ‘by section 104, 
sub-section 2, of the Code. This appeal, 
therefore, fails and is digmissed with costs. 

Crvis Revistoy No. 140 or 1914. 

This application for revision was 
presented along with first appeal from 
Order No. 91 of 1914, which we have 


(1) 21 0. 789. ii 
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disposed of to-day. We have held that the 
present applicant had no right of appeal 
to this Court against the order of the Dis- 
trict Judge. The applicant anticipating this 
decision filed this application for revision of 
the same order. In support of this applica- 
tion it is contended that the District Judge 
had no jurisdiction to set aside the sale 
because before the application of the judg- 
ment-aebtors to have the sale set aside was 
made the sale had been confirmed and because 
the application having been made more 
than thirty days after the date of the sale, 
was barred by limitation under Article 166 
of the first Schedule to the Limitation Act. 
The learned District Judge does not in 
so many words say so, but it seems to us 
probable that he treated the case as being 
covered by section 18 of the Limitatiou 
Act, as the judgment-debtors in this applica- 
tion to have the sale set aside said that the 
decree-holder had purchased the property 
without the knowledge of the judgment- 
debtors. Whether this was the view of the 
learned Judge or not matters little. He 
may have been wrong im holding that the 
judgment-debtors application was within 
time ; but we cannot interfere in revision 
with bis order merely because he decided 
the question of limitation wrongly. It is 
quite clear that he had jurisdiction to 
entertain the appeal and dispose of the matter 
before ‘him. This application fails and is 
dismissed with costs. 
Appeal and application both dismissed. 


MADRAS HIGH COURT. 
Seconp Civit Appeat No. 1154 or 1913. 
December 16, 1914. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 
è DASI SWARNAM-—DEFENDANT 
—~APPELLANT 
Versus 
DEIVANAYAGAM PILLAI AND OTHERS—- 


PLaintiFrs—-RESPONDENTS. 

Gift, deed of-—-Compulsory registration—Subsequent 
deed executed and registered by donoi—Prior gift 
revoked, 

A registration against the wishes of the donor will 
not da an instrument of gift effective. [p. 272, 
col. 1. 
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Where, therefore, the deceased executed a deed of 
gift in favour of the defendant who got it registered 
after the donor’s death, and subsequently executod 
and registered another deed of gift in favour of the 
plaintiffs’ predecessor-in-title: 

Held, that the gift in favour of the defendant wag 
rovoked by the donor and the prior deed, having 
been registered agaiust her wishes, did not carry any 
title to the defendant. [p, 272, col, 1.1 

Ramamirtha Ayyan v. Gopala Ayyan, 19 M. 433: 
6N.L J. 207, followed. j i 

Meiyyalu Nadan v. Anjalay, 25 M. 672; 12 M. L. J. 
409, distinguished. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Tinnevel- 
ly, in Appeal Suit No. 385 of 1912, preferred 
against that of the Additional District 
Munsif of Tinnevelly, in Original Suit No. 
275 of 1910. 


FACUS.—A lady executed a deed of gift 
of certain immoveable properties belonging 
to her in favour of the appellant (defendant) 
but did not register it. She then executed 
another deed of gift of the same properties 
in favour of the respondents (plaintiffs) and 
got it registered. The appellant then 
presented her deed for compulsory registra- 
tion and it was actually registered after the 
donor’s death. The Courts below held that 
the gift in favour of the defendant had been 
revoked. She, therefore, preferred this second 
appeal, 


Dr, S. Swantinadhan, for the Appellant:— 
As the gift in favour of the appellant Wag 
prior in date and as registration related back 
to the date of execution, it had priority over 
the one in favour of the respondents, The 
decision in Ramamirtha Ayyan v., Gopala 
Ayyan (1) is not good law. lt has not een 
followed in Metyyalu Nadan vy., cAnjalay (2) 
See also Musammat Parbat¢y. Baijnath, Pathak 
(3) and Khushaba v. Chandra Bhagabat (4) ; 

Mr. S. E. Sankara Iyer, for the Respond: 
ents, was not called upon. 


JUDGMENT. —The appellant claims the 
property under a deed of gift in her favour 
executed on the 7th December. lt was i Í 
registered during the life-time of the ee 
who executed and registered another de d 
of gift of tbe same property in favour of th 
respondents’ predecessor-in-title on the 15th 
December. The appellant presented her 


(1) 19 M. 438; 6 M. L. J. 207. 
(2) 25 M. 672; 12 M, L. J, 409. 

16 Ind. Cas. 406: 35 A. 3910 A. 
(4) 32 B. 441; 11 Bom. L. R. 536, wak, 
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deed for registration three days before the 
donor’s death and she stated in her petition 
that the donor was unwilling to register it. 
It was registered after the donor’s death. 
The gift in favour of the appellant was 
undoubtedly revoked by the donor and the 
registration was against her wishes. ‘There 
is, therefore, no valid gift if the decision in 
Ramamirtha Ayyan v. Gopala Ayyan (1) is 
right. The appellant's Counsel contends on the 
authority of Metyyalu Nadan v. Anjalay (2), 
Musammat Parbati v. Bar Nath Pathak (8), 
Khushaba v. Chandra Bhagabai (4), that that 
dezision should not be followed. The later 
Madras decision only holds that if the docu- 
ment is registered after the donor’s death by 
the legal representative or with his consent, 
it is not invalid by reascn of the registration 
having taken place after the donor’s death. 
There is no inconsistency between this and 
the case in 19 Madras, which holds that 
registration against the wishes of the donor 
will not render an instrument of gift effective. 
The decision in 19 Madras does not, in our 
opinion, apply to a casein which the regis- 
tration was not against the wishes of the 
donor. We are not prepared to differ from 
this decision. 

It was also argued thatthe gift in favour 
of the respondents’ predecessor-in-title is 
void, as it was executed by the donor under 
undue Influence. Itis found as a fact that 
this was not so. 

The second appeal is dismissed with costs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Seconp Civi, APPEAL No. 53 or 1915. 
February 9, 1915. 

Present:— Sir Henry Richards, KT., 
Chief Justice, and Mr. Justice Tndball. ~ 
Saith INDRAJ—PLAINTIFE— APPELLANT 

versus 
BROTHER CLEMENT, MISSIONARY IN- 

CHARGE, R. C., AGRA— DEFENDANT— 

A _  RESsPONDENT.- z - 
Pre-emption— Custom-—Co-sharer, prior right of, t 
| purrhaxe— Offer of sale—Co-sharer refusing. to give more 
then a specified sum—-Conduct- Vendor, right of, to 
sell lo strangers—Fatr opportunity of ‘purchase 
pona fides of vendor, | 


ed , 


kad . 
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Where in pursnance of the custom of pre-emption 
providing that n co-sharer wishing to sell must first 
offer the property to his co-sharers, the vendor offered 
the property to the plaintiff his co-sharer, who 
offered only Rs, 160 and refused to give more, and 
then sold the property tothe vendee for Rs. 235: 


Held, that under the circumstances the conduct of 
the plaintiff amounted to a refusal to purchase the 
property when it was offered to him, [p. 272, col. 2.] 


Semble—Tu a case where the custom of pre-emption 
exists the vendor must act bona fide, and the pre. 
emptor must have a fair opportunity of purchasing 
the property. [p. 273, col. 1.] 

Second appeal from the decision of the 
District Judge of Meerut, dated the 22nd 
September 1914. 

Dr. 5. N Sen, for the Appellant. 


JUDGMENT .— This appeal arises out of a 
suit for pre-emption, The alleged custom is 
that the co-sharer wishing to sell must first 
offer the property to his co-sharers, In the. 
present case the Court below has found that 
the vendor, wishing to sell, first offered 
the property to the plaintiff and thas 
the plaintiff offered ony Rs. 160 and “refused 
ta give more.” The vendor then went to 
the vendee and sold the property for 
Rs. 285. The Court below has found under 
these circumstances that the plaintiff refused 
to purchase the property and on that 
ground dismissed the suit. If this finding 
is justified it concludes the appeal. It seems 
to usthat the Court below was not only 
justified but was perfectly right in holding 
that the conduct of the plaintiff amounted 
to a refusal to purchase the property when 
it was offered to him. 


The vendor was entitled to, assume that 
the plaintiff would not give Rs. 235 when he 
had refused to give more than Rs. 160. 

Reliance is placed upon the case of Kanhai 
Lal v. Kalka Prasad (1).’ In that case no 
doubt the Court held that the vendor was 
bound when he had concluded a definite 
arrangemeut with a stranger to offer the 
property to the person entitled to pre-empt, 
althongh he had previously refused to, 
purchase. It does not appear very 
clearly from the report what was the 
custom found to exist. We think it 
ean hardly be contended that where the 
custom is that the first offer must be made to 
the co-shdrers the vendor must, after offering 
the property to the co-sharers, find a stranger 


(1) 37 A. 670; A. W. N. 11905) 149; 2 A. L. J, 890., 
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willing to buy, conclude a bargain with him, 
and then return to his co-sharers and offer the 
property to them. Surely. ina case like the 
present the vendor has complied with the 
custom, if he has’ informed the pre-emptor of 
his desire to sell. and ascertained from him 
elther that he does not wish to buy or the 
price beyond which he is not willing to go. 
It would almost seem that a custom which 
required the vendor to do more than this 
would'be an unreasonable custom. Of course 
the vendor must give clear information of 
- his intention to sell and we are very far from 
saying that if the pre-emptor expressed his 
willmgness to purchase at a specific price the 
vendor would he justified in selling the pro- 
perty for practically the same price to a 
stranger without first informing the pre- 
emptor. Jn other words, the vendor must act 


bonafide and the pre-emptor must have a fair . 


opportunity of purchasing the property. 
Under the circumstances of the present case 
we think the view taken by the Court below 
was correct, and dismiss the appeal. 

Appeal dismissed. 





PUNJAB CHIEF COURT. 
Seconp Civit Arrear No. 2265 or 1913. 7 
April 14, 1914. 

Present:—Mr. Justice. Johnstone. 
GODHA RAM AND ANOTRER—DEFENDANTS— 
APPELLANTS 
VETSUS 
DEVI DAS—Pratntiyy—Rvysponvent. 

Malicious prosecution—False information to Police, 
whether commencement of prosecution—Suit for 
damages, whether maintainuble—Quantum of damages 
-—Second appeal. 

A. prosecution cannot be said to commence on 
presentation ofa complaint nor upon the giving of a 
piece of information to the Police. But the mere fact 
that a prosecution may not have commenced does 
uot conclude tho matter against the plaintiff ina suit 
for damages for malicious prosecution, [p. 276,col. 1.] 

In a suit for damages for malicious prosecution 
the plaintiff’s allegations were that by a trick 
of the part _of the defendants he took over a 
parcels, in which, among other thihgs there was some 
opium the existence of which was not known to 
him, that the defendants informed a Police constable 
that plaintiff Was insunlawful possession of opitun 
and, BO pot hin arrested and that for three days the 
Police kept plaintiff with them and madeinvestigations 
and then found he was innocent. Jt appeared that 
no process was issued by a Magistrate in the case and 


the plaintiff was not formally put under arrest or 


detained in the lock-up: 6 
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Held, (1) that the plaintif had suffered definite 
and tangible injury in consequence of the defendants’ 
wrongful and wilful act and was, therefore, entitled 
to damages; [p. 276, col. 1.] 

(2) that the Court may on second appeal go into 
the matter of the quantum of damages.  [p. 276, 
col. 1 & 2.] 

Ahmed bhai v. Framji Edulji, 28 B. 226; 5 Bom. 
L. R. 940, dissented from. 

Golap Jan v. Bhola Nath Khetru, 11 Ind, Cas, 
31}; 15 C. W. N. 917;38 CO. 880; Gaye Prasad v. Bhagat 
Singh, 30 A. 525 (P. C.); 12 C. W. N. 1017; 35 L A 
169. followed. 

De Rozario v. Gulab Chand Anundjee, 6 Ind. Cas, 
$77; 37 C. 458, distinguished. 

Sheikh Meeran Sahib v. Ratnacelu Mudaly, 21 Ind, 


` Cas. 708; 25 M. L. J. 1; 87 M. 181, Yates v. The Queen, 


14 Q.B.D. 648 at p. 661; 54 L.J.Q.B. 258; 52 L. T. 205; 
33 W. R. 482; 49 J, P. 486, Clarke v. Postan, (1884) 6 
Car. & P. 428; 40 R. R. 811, Narasinga Row v. Muthaya 
Fillai, 26 M. 362; 12 M. L. J. 889, referred to, 


Second appeal from the decree of the 
Divisional Judge, Shahpur Division, at 
Sargodha, dated the 12th August 1913, 
varying that of the Subordinate Judge, 
Sargodha, dated the 20th Mareh 1912, 
decreeing plaintiff’s claim in part. 

Rai Bahadur Pandit Sheo Narain 
Mr. Miran Bakhsh, for the Appellants. 

Messrs. Pestonjge Dadabhai and Bhagal Ram 
Puri, for the Respondent. 

JUDGMENT.—In this case plaintiff 
Devi Das sued Godha Ram and his two 
sons, Ram Lal (major) and Ishar Das 
(minor), for Rs. 1,500 damages, plaintiff’s 
allegations in brief being that by a trick 
on the part of defendants plaintiff took 
over a parcel mm which, among other 
things, was some opium; that plaintiff was 
not aware of the presence of the opium 
in the parcel; that at Miani Railway 
Station Godha Ram informed the Police 
constable Mauj Ali that plaintiff was in 
unlawful possession of opium and so got 
him arrested; and that for three days the 
Police kept plaintiff with them and made 
investigations and then found he was 
innocent. No process was issued by a 
Magistrate in the case and plaintiff does 
not appear ever to have been formally in 
arrest or detained in the lock-up. 

The first Court passed a decree for 
Rs. 500 with full costs against Godha Ram 
alone, absolving both sons as being mere 
tools in his hands. Plaintiff and Godha 
Ram both appealed, the appeal of the 
latter being dismissed with costs while 
plaintif?’'s appeal was allowed to this 
extent that the major son, Ram Lal, was 


¥ 


and 
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held hable along with his father, 
appeal defendants had to 
costs. 

Plaintiff bas appealed here (No. 2266 of 
1913) for his full claim (Rs. 1,500), while 
Godha Ram (with whom Ram lal was 
joined Jater,. Mr. Pestonji before me 
intimativg he had no objection) in his 
appeal—No. 2265 of 1913-——asks for com- 
plete absolution. The latter appeal is 
most conveniently taken up first. 


In it Mr. . Sheo Narain’s point is that, 
accepting the findings of fact, as he is 
compelled to do, no case for damages has 
been made out because no process or 
warrant was issued by any Magistrate 
against plaintiff, nor was plaintiff ever 
arrested. Mr. Sheo Narain would have it 
that nothing more happened than that 
his client Godha Ram gave certain inform- 
ation to the constable leaving him to 
take such aectionas he might think right, 
‘that the constable intimated to plaintiff 
that he had been told he wasin possession 
of opium and took over the parcel and 
told plaiutiff the matter must be investi- 
gated, iuviting plaintiff to go with 
him and remain present; and that plaintiff 
ian his own interests remained with the 
Police and cleared himself of the suspicion 
attaching to him. And in support of the 
view given, Mr. Sheo Narain quoted De 
Rozario v. Gulab Chand Anundjee (1) (and 
the Bombay ruling cited therein), Golup 
Jan v. Bhola Nath Khetry (2) and Sheikh 
Meeran Sahib v. Ruinavelu Mudaly (8). 


The case in De Rozario v. Gulab Chand 
Anundjee (1) was tried by a single Judge (Mr. 
Justice Pletcher) on the original side of the 
Court. A complaint had been made toa Magis- 
trate and a search warrant asked, for but the 
Magistrate deferred issue of process and 
sent the case to the Police under section 
202, Criminal Procedure Code, for inquiry 
and report; and before anything further 
-was done, the complainant wrote to 
the Police Inspector saying he did not 
want to proceed and did not want search 
made. The proceedings, therefore, stopped 
and the complaint was dismissed. The 


In that 
pay plaintiff’s 


a (1) 6 Ind. Cas. 877; 37 C. 338. 
(2) 11 Ind. Oas. 311; 88 C. 880; 15 C. W. N. 917, 
(8) 21 Ind. Cas. 708; 25 M. L. J. 3; 37 M. 181. 


> 
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held that 
accused’s plaint asking for damages from 
the complainant on the score of alleged 
false and malicious complaint disclosed 
no cause of action. The ruling Yates v. 
The Queen (4) was followed, and not Ahmed 
Bhai v. Fraingi Edulji (5) and Clarke v. 
Postan (6), which were in conflict with it. 

The ruling in 38 Caleutta (2) was on an 
appeal. lt was held that, where a complaint 
had been laid before a Magistrate by the 
defendant against the plaintiff for criminal 
breach of trust, and the Magistrate had refer- 
red the matter to the Police under section 202, 
Criminal Procedure Code, for “*inguiry and 
report and finally dismissed the complaint 
under section 203 withont issuing process, 
the prosecution had not commented and no 
suit for “malicious prosecution” was main- 
tainable. Therefore the judgment proceeds 
thus: 

“But if the conditions requisite to a suit 
for malicious prosecution bave not been estab- 
lished, does the plaint disclose- facts other- 
wise entitling him (plaintiff) to relief? 
Jt has been suggested before us that the facts 
are such as disclose injury and loss and, there- 
fore, relief should be awarded. 

“There are, itis true, certain wrongs akin 
to malicious prosecution which entitle the 
person aggrieved to sue*, as for instance, 
walicious abuse of the process of the Court, 
malicious arrest, malicious search, and mali- 
cious execution. But none of them are 
applicable to the facts of this case. 

What then is the plaintiffs grievance? 
There was no interference with his property, 
he did not become an arcused; and his freedom 
was not directly in jeopardy. The utmost 
that he can aver is that he was defamed. 

“Now apart from certain qualifying con- 
ditions defamation is a good cause of action; 
but even if the complaint to the Magistrate 
was defamatory still the complainant was 
entitled to -protection from suit, and this 
protection was the absolute privilege accorded 
in the public interests to those who make 
statements to tle Courts in the course of, 


and in relation to, judicial proceedings. 
(4) 14 Q. B. D. 648 at p. 661; 54 L. J. Q. B. 258; 52 
Ju. T. 305; 33 W. R. 482; 49 J. P3436. 
(5) 28 B. 226; 5 Bom. L. R. 940. 
(G) (1884) 6 Car. & P. 423 ; 40 R. R. 811. 


# My italics. 
(Sa) D. C. Johnstone, Judge, 
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1 therefore, hold that the plaint does not 
disclose facts entitling the plaintiff to relief.” 
“In the Madras Law Journal case (3) a 
similar result was arrived at, the facts bheing 
that defendant lodged a complaint accusing 
plaintift of defamation, that the Magistrate 
issued a notice te plaintiff informing him that 
preliminary inquiry under section 202, 
Criminal Precedure Code, was to be had, that 
Inquiry was made ana both parties were 
heard, and that the complaint was then 
dismissed. The vratio decidendi was that, 
notwithstanding issue of aforesaid notice, 
prosecution had not begun, and that the 
proceedings that did take place could not be 
attributed to the defendant so as to render 
him responsible for any damage caused 
thereby to the plaintiff. 

Mr. Pestonji, for plaintiff, relies upon 
Ahmedbhat v. Framji Edulji (5), already 
mentioned, certain remarks in Golap Jan 
v. Bhola Nath Khetry (2) and Gaya 
Prasud v. Bhagat Singh (7). In the Bombay 
case it was laid down simply that a prosecu- 
tion “commences when a complaint is made, 
and that it is not necessary, in orderto maintain 
an action for malicious prosecution, that the 
charge was acted upon by-.the Magistrate.” 


The Privy Council case in 30 Allahabad 
(7) seems to me a useful guide in such cases 
as the present, if it be carefully analysed and 
understood. The ruling in Narasinga Row v 
Muthaya Pillai (&) having been cited on 
behalf of the defendant ina case of damages 
for malicious prosecution, their Lordships 
first addre ssed themselves to the question, 
who is the “prosecutor” in ciminal trials in 
Tudia, The Madras High Court had laid 
it down that the only person who cau be 
sued in an action for malicious prosecution is 
the person who prosecutes and went on 
to say:— 


“In this case, though the first defendant 
may have instituted criminal proceedings 
before the Police, .he certainly did not 
pwosecute the plaintiff. He merely gave 
information to the Police, and the Police, after 
investigation, appear to have thought fit to 
prosecute the plaintiff. The first defendant is 
not responsible for their act and no action lies 


+ 


EL 30 A. 525 (P. C.); 12 0. W. N. 
Eo 26 M. 362; 12 ML. LJ. 339, 
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against him for malicious prosecution.” 

Commenting on this dictum their Lordships 
of the Privy Council remark that the prin- 
ciple laid down was sound enough if properly 
understood, but was not of universal appli- 
cation. The Police in India, they say, have 
special powers of investigation and the judg- 
meut* proceeds thus :— 

“Tf, therefore, a complainant does not go beyond 
giving what he believes to be correct information 
to the Police, and the Police without further 
interference on his part (except giving such 
honest assistance as they may require), think 
fit to prosecute, if would be improper to make 
him responsible in damages for the failure of 
the prosecution. But if the charge is fulse to 
the knowledge of the complainant, if he misleads 
the Police by bringing suborned witnesses to 
support it, if he influences the Police to 
assist him in sending an innocent man for 
trial before the Magistrate, it would be 
to allow him to escape 


equally improper 
liability because the prosecution has not, 
technically, been conducted by him.” 

In the Privy Council case plaintiff was 


actually tried for rioting and acquitted on the 
ground that the charge was false, 

No Punjab case has been cited and none 
is known to me. Consideration of the 
authorities mentioned above leads me to the 
following reflections. Dicta of Knglish Judges 
iu cases under the Criminal Law of England 
are no guide for us in India, where the Police 
have peculiar and well-defined powers under 
the Criminal Procedure Code; cf. remarks 
of Sir Lawrence Jenkins, C. J., in 38 Caleutta 
SSO at page $87, last paragraph. The case 
decided by Mr. Justice Fletcher [De Rozario 
v. Gulab Chand Anundjee (1)] has little or 
no application here: before any steps had been 
taken except an order of the Magistrate for 
preliminary inquiry by the Police, defeudant 
himself stopped the proceedings, and, there- 
fore, clearly no injury of any kind had been 
done to the plaintiff. In Golap Jan v. Bholu 
Nath Khetry (2) the principles laid down are— 

(a) Until summons or warrantis issued on 
a complaint, directing the accused to appear 
and stand his trial, there is no ‘ prosecution.” 

(b) Whereno `‘ ak a hascommenced, 
no suit for damages for malicious prosecution 
will lie. 


+The ilatics are mine. 
(Sd) D. O. Johnstone, Judge, 
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(c) Even if no suit on account of malicions 
prosecution lies, an aggrieved persou may sue 
for damages for certain wrongs, such as 
malicious arrest and so forth. 

(d) Such a person has an action at law if 
there has been interference with his property, 
if he became “an accused” or if his freedom 
was directly in jeopardy. 

(e) A defendant, in such circumstances as 
those disclosed in the case, is “privileged” 


in regard to a suit for damages for defama- | 


tion. 

in deference to the weight of authority 
on the opposite side I am constrained to 
dissent from the Bombay dictum that “pro- 
secution”’ begins upon presentation of a 
complaint; and I certainly cannot agree that 
“prosecution” begins npon the giving .of a 
piece f information to the Police. But on 
the strength of the principles (e) and (d) 
stated above and of the Privy Council ruling, 
and espesially the dicta in italics quoted from 
it, Lam inclined to hold that‘the mere fact 
that a “prosecution” may not have com- 
menced, does not conclude the matter against 
plaintiff. There may be ‘privilege’ in 
connection with defamation, as the Calcutta 
Court holds; but there is no such thing 
in connection with injury done to the 
plaintiff by a person, wilfully making to 
the Police what he knows to be a false 
statement with the obvious intention of 
causing the Police to take action against 
the plaintiff. No doubt in the Privy Council 
case the defendant had done a good deal 
more than make a wilful false statement; 
but in my opinion the principle indicated 
still stands. Here, in consequence of 
defendants’ wrongful and wilful act plaintiff 
suffered annoyance and perturbation of 
mind in a public place, was virtually 
obliged to accompany the Police to the thana, 
and to remain at their service for some days, 
away from his home and from his own 
business and private affairs, and so suffered 
definite and tangible injury; and ! can see 
no good reason for holding that the law 
cannot compensate him for all this at the 
expense of the wrong-doer. I, therefore, 
dismiss Godha Ram and Ram Lals appeal 
No. 2265 of 1913 with costs. 

As to plaintiff’s appeal I overrule Mr. 
Sheo Narain’s objections that the quantum 
cf damages is not a matter for second 
appeal. On the merits T am of opinion 
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that Rs. 500 is not sufficient compensation 
in the cireumstances'and I raise the amount 
to Rs, 1,000.. Iaccept plaintiffs appeal with 
costs in full. 
Appeal No. 2265 disirissed; 
Appeal No. 2266 accepted. 


ALLAHABAD HIGH COURT. 
First Civin Appear FROM Orper No. 117 or 
1914. 

February 10, 1915. 
Presesnt:—My. Justice Chamier and 

Mr. Justice Piggott. 
MALDLAH—Deresvant——aA PPELLANT 
versus 
BEHARI AND ANOTHER—-PLAINTIWHS—- 
RESPONDENTS. 

wldverse possession~ Joint tenancy —Co-shurer, adverse 
possession of— Possession of one co-sharer —Presumption 
~-Ouster— Burden of proof. 

In a suit for possession by one co-shar2r against 
another the plaintiff is entitled in the first instance 
tu rely on the presumption that the posse sion of the 
defendant was on behalf of the plaintiff. It les upon 
the defendant to prove that he set up an adverse 
title to the plaintiff’s shareto the knowledge of the 
plaintiff for moro than 12 years before tho “guit, [p. 
277, col. 1.) - 

The fact that the plaintiff did not receive profits 
for many years alone does not raise a presumption of 
his ouster. [p. 277. col. 1.] 

Gangadhar v. Parash Ram, 29 B. 300; 7 Bom, L. R, 
252, distinguished. 

First appeal from an order of the First 
Additional District Judge of Aligarh, dated 
the 29th April 1914. 

Mr. Mohan Lal Sandal, for the Appellant. 

The Howble Dr. Tej Bahadur oa for 


the Respondents. 


JUDGMENT.—This is an appeal against 
an order of the First Additional Judge of 
Aligarh remanding for trial on the merits 
a suit which had ‘been dismissed as barred 
by limitation by the Munsif of Bulandshahr, 
The plaintiffs and the defendant were co- 
sharers in anoceupancy holding. The plaint 
iffs brought -this suit for recovery of 
Rs. 189-6-U on account of profits of their share 
for the years 1318 to 1321 Fasli, on the 
allegation that the defendant had wrongfully 
taken possession of the ehtire holding and 
refused to give the plaintiffs any portion 
of the profits. The Munsif found that the 
plaintiffs had failed tọ prove possession or 
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enjoyment of profits within 12 years of 
the suit. On appeal the Additional Judga 
held that as the plaintiffs and the defendant 
had been admittedly joint occupancy tenants 
of the land, it was for the defendant to 
prove that he had ousted the plaintiffs from 
their share. In appeal it is contended that 
this view of the law is erroneous. In Ahmad 
Raza Khan v. Ram Lal (1), decided on the 
16th of December 1914, we held that in a case 
of this kind the plaintiffs are entitled in the 
first instance to rely on the presumption 
that possession was held by the defendant on 
behalf of the plaintiffs, and that it lay upon 
the defendant to prove that he had set up 
an adverse title to the plaintiffs’ share to 
the krowledge of the plaintiffs for more 
than 12 years before suit. In the present 
case the defendant failed to prove this. It 
is urged that our decision in the case 
cited recognises that there may ke cases cf 
exceptional nature in which ouster may 
be presumed, and we are referred to the 
ease of Gangadhar w. Parash Ram (2) on 
this point. Weare asked to presume that 
the defendant. ousted the plaintiffs from 
their share more than 12 years before 
this suit. In the Bombay case the lower 
Appellate Court had held in effect on the 
facts that there had been an ouster, and the 


High Court said that it was impossible for- 


them to hold that there .was no evidence of 
such ouster. They, therefore, dismissed the 
appeal. But in the present case the Addi- 
tional Judge has declined to presume that 
there was an ouster of the plaintiffs, and we 
are not prepared to hold as a matter of law 
that ouster should be presumed in the pre- 
sent case. All that is known is that for 
many years the plaintiffs did not receive the 
profits of their share. In our opinion the 
view taken by the Additional Judge was 
correct. We dismiss this appeal with costs. 


Appeal dismissed. 
(1) 26 Ind. Cas. 922; 13 A. L. J. 204. 
(2) 29 B. 300; 7 Bom. L. R, 252. 
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MADRAS HIGH COURT. 
Seconp Crvi, APPBAL No. 208 or 1914. 
November 18, 1414. 

Present: -Mr. Justice Sadasiva Aiyar. 
Inve KAKARAPALL{ POTHURAJU— 


APPELLANT— DEFENDANT. 

Madras Estates Land Act (I of 1908), s. 6—Subd- 
lessee of a kudivaram tenant, if aequires occupancy 
rights by virtue of statutory provision. 

Under section 6 of the Madras Estates Land 
Act Iof 1908, the sub-lessee of a kudivaram tenant 
does not acquire occupancy right in tho holding, 
even though ho was granted a palta direct by the 
zemindar. 


Secondappeal against the decree of the Court 
of the Temporary Subordinate Judge of Rajah- 
mundry in Appeal Suit No. 64 of 1913, pre- 
ferred against that of the Court of the 
District Munsif of Cocanada, in Original Suit 
No. 493 of 1910. 

FACTS.—The suit was for the recovery of 
possession of certain lands on the strength of a 
gale-deed. The 2nd defendant, who was in 
possession as the sub-lessee of the vendor 
(the Ist defendant), contended that he had 
acquired occupancy right in the land by 
virtue of section 6 of the Madras Estates 
Land Act (I of 1908) and was, therefore, 
not liable to be ejected. The lower Courts 
decreed the suit. The 2nd defendant 
thereupon preferred this second appeal. 

Mr. T, Prakasam, for the Appellant :— 
The 2nd defendant having been in possession 
on the date the Madras Estates Land Act 
came into force, he acquired occupancy 
rights in his holding by virtue of section 6 
of the said Act. He is, therefore, not 
liable to be evicted. 

JUDGMENT.—On the finding that the 2nd 
defendant held possession of the plaint half 
share as sub-lessee under the kudivaram tenant 
(the Ist defendant, who is the plaintiffs 
vendor), 2nd defendant’s possessionat the time 
of the passing of the Estates Land Act must 
be treated as the possession of the Ist 
defendant himself. Such possession in 2nd 
defendant cannot give the 2nd defendant 
independent kudivaram right in the land 
even ifthe zamindar gave patta direct to 
the 2nd defendant. 

The provisions of section 6 will act in 
favour of the Ist defendant if the Ist 
defendant is at all under the necessity to 
invoke its provisions in support of his title. 

The second appeal is dismissed. 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Execution Seconp APPEAH No. 1002 oF 
1914. 

February 17, 1915. 
Present:—My. Justice Tndball and 
Mr. Justice Rafique. 

RANG LAL KUAR AND OTHERS-—JUDOMENTA 
DEBTORS-—~APPELLANTS 

VETSUS E 
KISHORI LAL AND oraers—Decres- 


HOLDERS — RESPONDENTS. 

Agra Tenancy ‘Act (IE of 1901), s. 21 (2)—Mortgage 
of occupancy holding before passing of -lct—Decree for 
possession—Haxecution, 

Where a decree for possession of an occupancy 
holding was passed in 1912 in favour of the mort- 

gec on foot of a usufructuary mortgage cxecutec 
prior to the passing of the Agra Tenancy Act, 1901, 
the Court was bound to execute the deeree and the 
mortgagee decrec-holder was entitled to possession 
under it. 

Babu Lal v. Ram Kali, 3 A. L. J. 40; A. W. N. (1906) 
28; Harbans Rai v, Srintwas Rao Kalin, 12 Ind. Cas. 
- 681; 8 A. L. J. 1801, referred to. 

Second appeal from the decision 
District Judge of Ghazipur. 

Mr. M. L. Agarwala, for the Appellant. 

Mr. Damodar Das, for the Respondents. 


JUDGMENT.—This is ^a second appeal 
by the judgment-debtors. An occupancy 
holding was usufructuarily mortgaged on 
January 25th, 1900, to one Dwarka Prasad 
whose interest has now devolved upon the 
present decree-holders, Kishori Jal, etz. 
Possession was not given to the mortgagee, 
who brought a suit in which he sought in 
the alternative either to recover his money 
or get possession of the property. On June 
6th, 1912, a decree for possession was 
awarded to the mortgagee as such. An 
abjection was taken in the course of the 
sult by the defendants that the transfer was 
illegal and that the plaintiffs were not 
entitled to possession. The Court decided in 
favoar of the mortgagee, holding that mort- 
gage was valid and that the plaintiffs as such 
were entitled to possession and accordingly it 
gave a decree for possession. Having obtained 
the detree execution was sought and again 
the judgment-debtors came forward and 
pleaded that possession could not be given to 
the decree-holders in execution of te 
decree by reason of section 20 of 
the Tenancy Act. The Subordinate Judge 
allowed this plea and dismissed the 
application. The lower Appellate Court has 
set aside the decision of the first Court and 


of the 
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has ordered possession to be delivered to the 
decree-holders in execution of the decree. 
The judgment-debtors come here in second 
appeal and it is urged that whatever may 
have been decreed, still clause 2 of section 21 
says clearly that the interest of an occupancy 
tenant is not transferable in execution of a 
decree of the Civil Court and, therefore, the 
Civil Court’s decree cannot be executed. In 
view of the decision of this Court in the case 
of Babu Lal v. Ram Kali (1) and in Harbans 
Rai v. Sriniwas Rao Kalin(2), the plea has ab- 
solutely no force at all, It has been decided as 
between the parties finally in the course of 
this suit that the plaintiffsare entitled to 
possession. The decree has been obtained. 
Under the rulings of this Court the mortgage, 
which was made before the present Tenancy 
Act came into force, was a good one and the 
mortgagee was, therefore, entitled to enforce 
his decree. Over and above this the 
executing Court cannot go behind the decree. 
That decree states that the plaintiff shall be 
‘put into possession and the Court is bound to 
execute ib. There is no force in the appeal. 
We dismiss it with costs. 


Appeal dismissed. 


3 A. L. T. 40; A. W, N. (1906) 28. 
Ind. Cas. 631; 8 A. L. J. 1801. 


MADRAS HIGH COURT. 

First ivir ArpeaL No. 179 or 1912. 
January 12, 1915. 
Present:—My. Justice Sankaran Nair and 
Mr. Justice Spencer. 

ALAGU CHETTY AND OTHERS —DRHRENDANTS 

A — APPRULANTS 
versus 
PALANIAPPA CHHTTIAR AND OTHERS — 
ReSPONDENTS—— PLAINTIFFS. 

Hindu Dw —Custom—Athangudi Chetties or 
Yezhoor Nagarathars of Madura District-—Patni- 
bhaga—M ooppu—Mooppn Muri, j 

One of the tests to bo applied for ascertaining 


the existence of a valid custom is to see whether 
the right claimed was ever contested and whether 


“the persons who, but for sach custom, would, 
under the general law, be entitled to certain 
property, abandoned the contest and suffered 


themselves to be excluded, thus accepting it con- 
sciously as having the force of law. [p. 279, 
col. 1.1 
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Rama Nand v, Surgiani, 16 A. 221; A. W. N. (1894) 
47 and Mirubivi v.Vellayanna, B M. 464, followed. 

; Lemmakal v. Subbammal, 2 M. H. O. R. 47, referred 
0. 

Where there is no proof that people living in 
a particular area voluntarily adopted a method 
of division of property which is contrary to Hindu 
Law applicable to their caste, if is unreasonable 
to recognise the existence of such a custom and 
impose if npon all the persons of the caste 
resident in the area, whether or not they have 
entered into special agreements, [p. 280, col. 2.] 

In a suit to obtain a partition of family properties, 
the plaintiffs set up the existence of n custom 
among the Atnangudi Chetties or Yezhoor Nagara- 
thars of the Madura District, to which community 
the parties belonged, by which the division was 
effected per stirpes according to the number of wives 
having sons (or according to patnibhaga) and not 
per capita among all the sons (or according to 
putrabhaga). They also set up another custom 
according to which a member of the community who 
wished to marry a second wife during the life-time 
of the first, could only do so after reporting tho 
matter to the nagarathars or headmen of the village 
and executing an agreement, styled mooppu muri, 
binding himself to set apart a certain sum of 
money or extent of immoveable property or both 
(which provision was known as mooppw) as and 
for the maintenance of his discarded wife, which 
mooppu became her separate and absolute property, 
cescendible to her own sons: 

Held, that the custom as regards patmbhaga was 
not proved but as regards the provision for mooppu 
was made out. [p. 281, cols. 1 &2.] 


Appeal against the decree of the Court 
of the Subordinate Judge of Madura, in 
Original Suit No. 44 of 1910. 


FACTS.—The suit was for partition of 
family properties. The plaintiffs set up 
the custom of dividing property by patni- 
bhaga and of providing mooppu for a discarded 
wife, which descended to her heirs. The 
Subordinate Judge held the custom proved 
and decreed the plaintiffs’ claim. The 
defendants appealed to the High Court. 


Messrs. T. Rangachariar and K. V, Krishna- 
swami Iyer, for the Appellants :—The 
custom of patnibkaga set up by the plaintiffs 
has not been proved. Such a custom does 
not exist in Southern India. The only 
instance of its existence is found in Temmakal 
vy Subbammal (1). In the Sadar Decisions 
of 1849, p. 27, it is declared as opposed to 
law. Further, the evidence Jet in does not 
show that the custom alleged was ever 
contested and, finally accepted. See Tama 
Nund v. Surgtand (2) -and Mirabiet y. 


(1) 2 M. H. CO. R. 47. 
(2) 16 A. 221; A. W. N. (1894) 47, 


+ 
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Vellayanna (3). Itis conspicuously absent 
in Exhibit I, which is a very important 
document. 

_ Messrs. K. Srinwasa Iyengar, K. N. Aiya, 
T. M. Krishlmaswami Iyer and O. Krishnama 
Chariar, for the Respondents :—There is 
nothing unreasonable or illegal in the 
custom, which is amply proved by the 
evidence in the case. Exhibit C wonld be 
binding upon the parties. 


3 JUDGMENT. 
SPENCER, J.—The 
the plaintiffs have 
to exist among the 


first question 1s whether 
proved a custom claimed 
community of certain 
Chetties known as Athangud: Chetties or 
Ezhoor Nagarathars. living in seven villages 
of the Madura District, of dividing family 
property among sons according to their 
mothers instead of dividing among all the 
sons of one father equally. This kind 
of division is called painibhaga, as distinct 
from the general rule in Hindu Law of 
putrabhaga and is stated by Mr. Mayne 
to be prevalent in certain localities in 
O udh. 

In this Presidency there is no anthority 
for its existence, save in an exceptional 
instance among Sudras in Temmakuh v. 
Subbammal (1), where there was a reference 
on the subject to arbitration. In the Sadar 
Decisions of 1549, page 27, ib was declared 
to be opposed to law and not deserving 
to be recognised in this part of India. 
Being a departure from the ordinary rulcs 
of Hindu Law and being disputed by the 
defendants the alleged custom requires 
strict proof before the Courts will accept 
it. 

To apply the test applied in Rama 
Nand v. Surgiant (2), there is no evidence 
in this case that the right claimed was 
ever contested aud that persons, who, but 
for such custom, would have been entitled 
under the general law to certain property, 
abandoned the contest and suffered them- 
selves to be excluded. The plaintiffs have 
let in a certain amount of oral and 
documentary evidence which shows that if 
a man of this community, who has a wife 
alive, wishes to marry again, itis usual 
for him to report the matter to the 
nagarathars or headmen of his village and 


(3) R M, 464, 
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n their presence to bind himself by a 
written agreement, called mooppu muri, to 
set apart a certain extent of immoveable 
property, called mooppu, for the maintenance 
of the senior wife and to covenant that if 
there are sons born by both wives the 
remainder of the property is to be divided 
equally in two shares, one share to go to 
the sons by the first wife and one share 
to the sons by the second wife. When 
partition takes place afterwards, this 
mooppu is appropriated by the senior wife’s 
sons as jeshtabhagam or elder family’s share 
in addition to the share that they get by 
division. It is clear from the evidence of 
P. W. No. 2 and D. W. No. 3 that the 
object of this practice is to pacify the first 
wife and her relations, who would not 
otherwise give their consent to the second 
marriage. There is no evidence that in 
Chetty families who do not ` enter into 
any such arrangements, division of property 
among male children wer stirpes is observed 
rather than division per capita. This being 
so, the alleged custom is wanting in what 
was declared in Mdrabivi v. Vellayanna (8) 
to be the characteristic of a genuine 
custom, tzz., that it is consciously accepted 
as having the force of law. In fact, in 
two documents produced on the defend- 
ants’ side, Exhibits IL and II, the ordinary 
rule of putrabhaga is mentioned as being 
followed among the Chetties of one of 
these seven villages. The learned Sub- 
ordinate Judge has noticed that these two 
documents contain features inconsistent with 
the ordinary Hindu Law in the shape of 
adoptions to females, but it is noticeable 
that they also provide that the adopted 
son, while succeeding to. his adoptive 
mother’s simdhanam, shall not Jose his 
right to an equal 
ancestral and self-acquired properties. 
Exhibit Iis an important document, as 
it lays down rules of conduct in considerable 
detail for all the Chetty castemen in ihe 
seven villages and is signed by represen- 
tatives of each village. Among so many 
detailed regulations for the guidance of the 
people in matters relating to the social life of 
the community, such as adoption, marriage 
and death of members, the document is 
significantly silent as to this alleged custom 
of dividing property among sons according 
to their mothers. But it provides for the 
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settlement of casts disputes by the assembled 
nagarathars without having recourse to the 
Courts of Law. Then these words occur: 
“Should any one wish to take a second 
wife during the life-time of his first 
wife, he shall do so after informing the 
nagarathars of his village and after making 
sufficient provision for maintenance of his first 
wife. Any violation of this rule shall be 
communicated by. the nagarathars of this 
particular village to the nagarathars of all the 
seven villages who shall all assemble at 
Navianipatti, and the party shall abide by 
their decision.” 


This is an indication that all the agree- 
ments, which have been filed as Exhibits A 
to M in this case, are probably the outcome 
of decisions of the headmen upon cases 
referred to them by husbands desirous of 
taking second or third wives during the 
life-time of their first wife and are not 
spontaneous expressions of a general usage 
having the force of law. This view recieves 
confirmation from the evidence of P. W. No. 
3 and D. W. No. 3 who speak of the nagara- 
thars arbitrating. 


Proof is forthcoming only in two instances 
where documents have been produced, viz., 
Exhibits G and L, that such agreements 
have been acted upon by partitition among 
an unequal number of sons of different 
mothers, and these two documents contain no 
allusion to caste usage as being the origin 
of the agreement, but both refer distinctly 
to the presence of the wagarathars as a 
determining factor. There is oral evidence 
of two other similar partitions in the 
statements of plaintiffs’ witnesses Nos, 4and 9, 
While P. W. No. 14 and D. W. No. 3 have 
stated that they are unaware of any instances 
of clivision according to the number of sons 
in a family, P. W. No. 13 has confessed 
that he is unaware of any instance of 
division according to the number of wives. 

When there isno proof that people in 
the said villages voluntarily adopt a method 
of division of property which is contrary toe 
the Hindu Law applicable to their caste, it 
would be unreasonable to recognise the 
existence of such an exceptional custom and 
to impose it upon all persorfs of the Vaisya 
ĉaste dwelling within that area, whether 
they have or have not entered into special 


agreements. Moreoyer, the custom, which 
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the plaintiffs have attempted to prove in 
this case, is something different from the 
custom said to be prevalent in isolated 
parts of Northern India, of divisiou accord- 
ing to mothers or paintbhaga. That would 
embrace the children of different mothers 
when the father takes a second wife after 
the death of his first wife. Here there is 
no evidence -that im such a case the sons 
take unequal shares. 


As regards the particular agreement, 
Exhibit ©, with which this suit is concerned 
as a disposition of property during the 
father’s life-time, it would bind the persons 
who were parties to it. If there had been 
any sons alive at the date of its execution, 
their father’s power to deal with the 
property in which they had interest would 
' ba subject to the usual restrictions. The 
plaintiff, however, and the other sons, who 
are defendants Nos. 2 to 4 and No. 24, had 
not been born at the time, and the plaintiff's 
mother, the 2nd plaintiff, in whose favour it 
was executed hassince died. The present 
suit was brought to obtain a partition of 
family property, not for specific performance 
of the terms of this agreement, and as” an 
agreement relating to immoveable property 
which is unregistered, Exhibit C has no legal 
efficacy. 


I consider for the above reasons that 
division according to the number of wives 
having sons has not been established as a 
custom and cannot be enforced in this case. - 

The next question 18 whether the plaintiffs 
have established by evidence the existence 
of a custom in their caste of providing 
mooppu for a wife when her husband 
marries again during her life-time, mooppu 
being a definite sum of money or a definite 
extent of land or both allotted to her out 
of the share that the husband would be 
entitled .to get ata partition of the family 
property. 

There is a large body of evidence both 
oral and documentary in support of this 
eustom. The documents produced both by 
plaintiffs and defendants, with the exception 
of Exhibits IV and VI, refer to the existence 
of mooppu while all*the plaintiffs’ witnesses 
speak of the practice and some of those 
examined for the defendants allude to it, 
although the defence witnesses Nos.1, 3 and 5 
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prefer to speak of the agreements to give 
mooppu as maintenance agreements,” 

Unlike the alleged custom of division 
according to mothers, which I have already 
discussed, there is nothing contrary to 
Hindu Law in an arrangement whereby the 
head of a family sets apart a piece of land 
or asum of money for the maintenance 
of his discarded wife, or in the rule that 
the land or money so gifted to the wife 
devolves upon her heirs as st:tdhanam 
rather than upon his heirs. . 

I think, therefore, that the Sub-Judge’s 
finding on this point should be upheld and 
the declaration that plaintiff is entitled to 
recover Rs. 600 from the Ist defendant as 
mooppu, Rs. 500 being cash and Rs. 100 
the value of lands appropriated by the 18th 
defendant at division, should be confirmed. 

I would, therefore, modify the Sub-Judge’s 
decision on issues Nos. 1, 3 and 10 by altering 
the declaration that Ist plaintiff.is entitled 
to a one-third share of the family properties 
belonging to the lst defendant into a declara- 
tion that he is entitled to a one-sixth 
share, and I would let the declaration as to 


plaintiffs’ right to recovor Rs. 609 for 
mooppn stand. 7 
In passing a final decree, the lower 


Court will allot the Ist plaintiff a one-sixth 
share of the joint family properties and 
will make him liable for one sixth of the 
family debts, if any. Costs will be provided 
in the final decree. Parties are entitled to 
give and receive proportionate costs. so far 
as each side has succeeded in this Court. 

The objection memorandum is dismissed 
with costs. 

Sankaran Nain, J.—I agree, 


Decree modified. 


PUNJAB CHIEF COURT. 
Second Crim APPRAL No, 1218 og 1919. 
December 12, 1913. 
Present:—-Mr,. Justice Johnstone. 

NANAK SINGH— APPELLANT 


VEYSus 


WMPEROR-— RESPONDENT, . 
Compan ies Act (VI of 1882), sg. 151, 173, 177 (b) G) 
—Jurisdiction of Court to revise order auo motu, 
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MOH}FOZ ALI V. BIRJI NAND KARAT. 


The application against a contributory for payment 
of call money filed by a Liqnidator of a Company, 
which was being voluntarily wound up, was dismissed 
by the Distriot Judge, who, however, subsequently 
suo molu revised his order and undor section 61 of the 
Companies Act directed the contributory to pay up 
the sum due by him. Tho appeal against the ordor 
was dismissed nnd the contention-of the appellant 
that the District Judge had no powor sua motu to 
revise his order was disallowed: 

Held, on second appeal, that the contention was 
valid, for section 151 of the Companies Act did not 
apply to the case of a Company which was being 
voluntarily wound up. 


Second appeal from the order of the Divi- 
sional Judge, Rawalpindi, dated the 14th July 
1912, confirming that of the District Judge, 
Rawalpindi, dated 29th May 1912. 

Mr, Sewa Rain Singh, for the Appellant. 


JOUDGMENT.—On 13th March 1912, the 
District Judge of Rawalpindi had before him 
a petition by B. Rachpal Singh, the Liquidator 
of the Punjab Rehef Fund, Limited, against 
Munshi Nanak Singh, a contributory, under 
sections 147, 151 and 182 of the Indian 
Companies Act, 1852, the prayer being that 
Nanak Singh should be compelled to pay up 
the unpaid portion of his shares. The petition 
was rejected on that day, on the ground that 
there was a sum of Rs. 2,000 at credit of 
the Company in the Bank and only liability 
of Rs. 1,000 and, therefore, with advertence 
to section 61 of the Act, there was no occasion 
for the call on Nanak Singh; the liquidation, 
it should be noted, was voluntary and not 
compulsory—see application of 9th March 
1912, which was based on resolutions of 
the Company dated 12th and 28th January 
1912, respectively. . 


On 13th May 1912, B. Rachpal Singh was 
removecl from liquidatorship and then on 24th 
May, before another Liquidator had been ap- 
pointed, the District Judge, moved apparently 
by no responsible persons, had Rachpal Singh 
and Nanak Singh before him and reversed 
his order of 13th March aforesaid and under 
section 61 of the Act directed the latter to 
pay up the sum of Rs. 450—the ground taken 
being that it was admitted by Nanak Singh that 
the Company had many more liabilities than 
the Rs. 1,000 aforesaid and that the Directors 
had already paid in a considerable amount 
of money representing the ultimate unpaid 
price of their shares. 


On appeal by Nanak Singh the learned 
Divisional Judge held that the District Judge 
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had power to alter his previous order suo 
motu, quoting section 151 of the Act as 
authority. He also overruled another conten- 
tion put forward by Nanak Singh, to the 
effect that necessity for the call had nct 
arisen. The grounds for this contention and 
the reasons for overruling it need not be 
stated as Iam against the lower Appellate 
Court on the matter of District Judge's 
powers. 


Section 61 of the Act merely lays it down 
that members of the Company are liable to 
pay up the amount of their shares, and has 
nothing to do with procedure powers to make 
calls. Section 151 on which the Divisional 
Judge relies, occurs in the part of the Act 
relating to compulsory liquidation through 
the Court and, in my opinion, it does not 
apply to voluntary liquidations, the provisions 
of law relating to which are to be found in 
sections 173 et seq of the Act. The proper 
procedure appears at once on perusal of 
section 177 (b) and (14) and section 182, and 
it seems clear to me that the District Judge, 
in the absence of application ad hoc by a 
Liquidator had no power to review his 
former order, the original application had 
been disposed of and the District Judge 
conld order a call only on being moved by a 
Liquidator. Now he was not so moved on 
24th May 1912, on which date there was 
no Liquidator in existence. I, therefore, allow 
this appeal and set aside the order of the 
lower Appellate Court and the review order 
of the District Judge and restore the District 
Judge’s order of 18th March 1912. 

No costs. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Civin Revision Perros No. 101 or 1915. 

l January 28, 1915. i 
Present:_-Mr. Justice Rossignol. 
MOHFUZ ALI—Jopauunt-pestor— 

e PETITIONER 
VETSUS 
BIRJI NAND KERAT, REPRESENTATIVE OF 
DIGAMBRA CHARJ, DECRASED— 
- DecrEE-HOLDER— RESPONDENT. 

Specific Retief Act (T of 1877), s. A—Appeal agatrst 
order passed in execution not competent —hwecution of 
decree—Limitation—Time spent in revision a ppl ed for 
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by judgment-debtor, whether to be allowed in extending 
period of Limitation Jor execution—Revision—Cirvil eases 
—Second appeal treated as revision, f 

The plaintif obtained n decree under section 9 of 
the Specific Relief Act. He applied for execution of 
the deerce but allowed his application to be consigned 
to the Record Room probably influenced by tho pen- 
dency in tho Chiet Court of a petition for revision 
filed by the defendant against the decree. After the 
application was rejected, the plaintiff applied again 
for execution of the decree. The period of limitation 
for execution had expired bnt the application was 
granted allowing the period during which application 
for revision against the decree was pending in tho 
Chief Court. The defendant’s appeal against the 
order allowing execution was dismissed: 

Held, (1) that having regard to provisions of section 
9 of the Specific Relief Act the order passed in execn- 
tion was-not appealable; [p. 284, col. 1.] 

(2) that the period spent in revision proceedings in 
the Chief Court could not bo allowed in extending 
the period of limitation for execution. [p. 283, col. 2.] 


Revision is competent whena ruling has been 
misapplied owing to imporfect understanding of its 
circumstances. [p. 283, col. 2. ] 

Petition for revision ofan order of the 
Additional Divisional Judge, Delhi, dated 
the 22nd December 1913, affirming that 
of the District Judge, Delhi, dated the 
25th November 1913, holding the application 
for execution of decree within time and 
ordering issue of warrant for possession. 


The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Petitioner. ` 

Rai Bahadur Pandit Shen Narain and Mr, 
D. C. Ralli, for the Respondent. 

JUDGMENT.—Theappellant inthis appeal 
prays this Court to hold (1) that an appeal 
lay from the order of the District Judge 
to the Divisional Judge, (2) that if no 
such appeal lay, this Court can and should 
revise the order of the first Court. 


The facts are that on 30th Angust 1909, 
the respondent obtained a decree under 
section 9 of the Specifie Relief Act against 
the appellant. 


On lst October 1909, the plaintiff applied 
for execution, but instead of pressing for 
his relief he allowed it to be consigned to 
the Record Room. He was probably inflnenced 
by the pendency in this Ceurt.of a petition 
in revision filed by the defendant on 30th 
August 1909, which was dismissed in July 
1913. : 

Thereupon, plaintiff-respondent presented a 
fresh petition and the first Court held it 
to be within time by reckoning ont the 
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period spent in the revision to this Court. 

On the merits, I have no diffculty in 
holding that this period cannot be counted 
out, for the proceedings in this Court were 
in the nature of a revision and not of an 
appeal. 

“Only petitions under section 70(1) (b) 


when admitied rank as an appeal; those 
under section 70 (1) (a). as was the 
petition in the case in question, do not. 


Respondent’s Counsel feels this difticulty; but 
contends that the second petition for execution 
was not a fresh petition, but a petition for 
revival of the proceedings suspended in 1909. 

I do not think he is entitled to advance 
this plea for the first time in this Count, 
for it was not a pointdecided against him 
in the lower Courts. Moreover it is 
incorrect in fact for the petition of 1909 
was not ordered to remain in suspense. 
There was no prayer that is should remain in 
suspense. On the contrary it was stated 
that execution would be sued out later. 

Farther, the second petition did not purport 
to be anything but a fresh application, and 
not an application to revive a suspended 
proceeding. 

Mul Chand v. Muhammad (1) is authority 
for holding that revision is open when a ruling 
has been misapplied owing to imperfect 
understanding of its circumstances. The 
lower ‘Court in applying Ver Bhan v. 
Ramji Das (2) has not appreciated the fact 
that it was a further appeal. 

The question whether an appeal lay to 
the Divisional Judge has been the subject 
of much argument, appellant contending 
that the general presumption is in favour 
of an appeal, that execution is not the 
suit and that all provisions in restriction 
of appeal must be strictly construed in favonr 
of the appeal. 

Section 9 of the 
puns amama 

No appeal shall lie from any order or 
decree passed in any suit instituted under 
this section, nor shall any review of any 
such order or decree be allowed.” 

There is a Madras ruling, Thomas Souza 
v. Gulam Motdin Beart (3) that no 


(1) 2 Ind. Cas. 76; 45 P. R. 1909; 66 P., L. R. 1909. 
68 P. W. R. 1909. E 
(2) 1 Ind. Cas. 44l; 8 P..R. 1909; 33 P. L.R ; 
20 P. W. R. 1909. pene 
(3) 26 M. 488; 13 M, L, J. 214, 
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appeal lies from an order in execution of a 
decree issued under this “section, but 
appellant contends that since the date of 
that decision section 647 of the old Code has 
been amended. 

{ do not think that the amendment has 
effected any. alteration in the law. Pro- 
ceedings in execution are still proceedings 
“in the suit, but it is argued that though 
they are proceedings in the suit they are not 
the suit, and Counsel’s contention is that the 
suit proper commences with the plaint and 
terminates with the decree. 

But, although the word ‘suit? has in 
same decisions been employed antithetically 
to proceedings in execution, 1 have no 
conviction that this is not a mere looseness 
of expression. There is no definition of 
‘suit’? in the Code, and the expression to sue 
ont execution’ is quite a consecrated phrase, 
whilst in general parlance the execution 
stage would be included in the term law 
sit. 

Neither in authority nor in etymology 


can 1 find any sanction for this limited. 


meaning of ‘suit’, but in any case if execu- 
tion proceedings are proceedings in the suit, 
they must be part of the suit and, there- 
fore, the orders passed in them are orders 
passed inthe suit. 

In the result, T see no good reason for 
differing from the learned Divisional J udge’s 
conclusion that no appeal lay, but treating 
this as a petition in revision from the 
order of the District Judge, I hold that 
the application for execution was not within 
time and reversing the order for the 
carrying out of the execution, 1 dismiss 
the application as time-barred. ; 

As petitioner has succeeded on one point 
and failed on the other, I leave parties to bear 
their own costs throughout. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
Seconp Civiu Appeat No, 1691 or 1913. 
February 2, 1915. 
Present:—Mr, Justice Ayling and 
Mr. Justice Tyabji. 
RAMASAMI MOOPAN—PLaAtxtier—- 


APPELLAM! 
Versus 
SRINIVASA TYENGAR—Derenpbayt No, 2 
— RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. XXT, rr. 46, 
54—Attachmené of  mortgagee’s interesl—Proper 
proceditre, 

In a suit for declaration that plaintiff was the full 
owner of certain properties, it appeared that plain- 
tiff was the transferee-in-interest of the original 
owner who had mortgaged them to one- 9, The 
mortgagee’s interest passed to his son C and the 
defondant got it attached before judgment on 14th 
August 1904, Cin September 1910 sub-mortgaged it to 
K whom the plaintiff redeemed in September 1911. 
The attachment was effected under section 274 of the 
old Code correspending to Order KAT, rule 54, of the 
new Code and was duly confirmed and the property 
brought tosale. It was contended that the payment 
having been made after the attachment was void: 

Held, that the attachment ought to have boen 
made under section 268 of the old Code (Order XXI, 
rule 46 of the new Code) and not having been so 
made, it did not affect the plaintiff's right as no 
notice of the attachment was served upon him. 
[p. 286, col. 2. ] 

Difference between the two modes of attachment 
under sections 268 and 274 explained. [p. 285, col. 1.] 


Second appeal from the decree of the 
Court of the Temporary Subordinate , Judge 
of Tanjore, in Appeal Suit No. 474 of 1912, 
preferred against that of the Court of the 
District Munsif of Trivadi, in Original Suit 
No. 6 of 1912. 


Mr. 8S. Muthiah Mudaliar, for the Appellant. 
Mr. O. V. Ananthakrishna Atyar, for the 
Respondent. i 


JUDGMENT—The question involyed in 
this appeal is whether the plaintiff is 
entitled to claim that he hasa subsisting 
usufructuary mortgage on, the properties 
referred to in the plaint, or whether the 
2nd defendant can claim that he has 
acquired not only the equity of redemption, 


but also the mortgagee’s interest, The 
decision of this question depends upon 
whether the mortgagee’s interest in the 


property was validly attached and sold in 
execution or whether the attachment was 
invalid. After the alleged attachment of the 
mortgagee’s interest upon which the defendant 
relies, the plaintiff paid off the mortgage amonnt 
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and purported ‘to redeem the property. The 
plaintiff claims that the redemption was 
valid -as the attachment was invalid; ‘and 
the defendant claims that the alleged 
‘yedemption was void under section 64 of 


the new Code of Civil Procedure, as the 
property had been attached prior’ to the 
alleged redemption. 

The learned Pleader for the defendant 


relied upon the terms of section 64 of the 
new Code of Civil Procedure and. invited 
us to hold that inasmuch as the section 
does not state thatthe attachment referred 
to therein must be a valid attachment, it is 
immaterial whether or not itis valid; that 
the payments therein referred to must be 
held to be void as soon as an attachment 
is purported to be made, irrespective of the 
validity of the attachment. We are unable 
to accede to this argument as stated. Itis 
unnecessary in the present case tu consider 
whether the section cannot operate if 
there is any irregularity whatsoever in 
the attachment. It may be that some 
irregularities may not vitiate the attachment 
for .the puposes of section 64 of the new 
Code of Civil Procedure. Butin the present 
case the alleged cause of invalidity cannot 
be described as a mere irregularity as 
between the parties now before us. The 
attachment must be held to be either entirely 
void or entirely valid. 


The contention of the plaintiff is that 
the interest of the usufructuary mortgagee 
was attached as though it was immoveable 
property under section 274 of the old Code 
of Civil Procedure, 1882, (Order XXI, rule 
54, of the present Code) ; and that it ought 
really to have been attached as a debt 
under section 268 of the ‘old Code of 
Civil Procedure (Order XXI, rule 46, of 
the present Code). The substantial difference 
between the two modes of attachment (so 
far asat present material) is that under 
section 268 the mortgagor would have 
refeived a written order of the Court 
prohibiting him from making the payment 
to the mortgagee ; and under section 274 
he received no -qnch order, nor any notice 
of the attachment. The mortgagor, therefore, 
can reasonably claim that the payment 
which he has made in ignorance of the 
attachment carnot be held to be void, if 

ke was entitled to proceed on the basis that 
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there was noattachment of the mortgagee’s 
interest, because if there had been an 
attachmeut in the form in which the law 
entitled him to expect it to be made, he 
would have been prohibited from making 
the payment, and he was not so prohibited. 

The question may, therefore, be considered 
in the following form: Is the mortgagor 
entitled to receive notice of any attachment 
of his usufructuary mortgagee’s interest ? 
And in the absence of such notice, is he 
entitled to redeem the mortgage by paying 
off the amount due or will any payments 
he makes be invalid as againstan attaching 
creditor of the mortgagee? 

It is admitted that in the case of a 
simple mortgagee (as distinguished from a 
usufructnary mortgagee) the proper mode 
of attachment is that applicable to a debt 
(section 268 of the old Code of Civil 
Procedure, now Order XXI, rule 46, of 
the new Code of Civil Procedure), but it is 
urged that the case is different when the 
mortgage is usufruectuary. Some support is 
given to this argument by the decision in 
Manilal Ranchhod-y. Motibhai Hemubha!(1); on 
the other hand Chullile Peelikayil Nammad 
v. Othenan Nambiar (2) (to which 
one of us was a party) is relied upon by 
the plaintiff. Jn our opinion there is no 
conflict in the ratio decidendi of each of 
these cases: Manilal Ranchhod v. Motibhai 
Hemabhai (1) proceeded on the assumption 
that on the true coustruction of the deed 
then before the Court there was no debt 
which the mortgagee was entitled to 
recover atthe time of the attachment; and 
consequently a person who claimed to have 
acquired from the mortgagee a right which 
the mortgagee himself did not possess, 
could not claim to be put in possession of 
property as collateral security for a debt 
which did not exist. When in accordance with 
the document the mortgagee cannot claim tu 
recover any debt from the mortgagor nor the 
mortgagor, claim to make any payment to the 
mortgagee it would seem that the attachment 
of the rights arising under such a document 
cannot take the form contained in Order 
KAT, rule 46, of the Code of Civil Procedure, 
(section 268 of the old Code of Civil 
Procedure); for that form consists of 


2) 26 Ind, Cas. 508; 27 M. L. J. 239, 
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prohibitions from making and receiving 
payments; it would be meaningless to 
prohibit persons from making and receiving 
payments when their relationship is such 
that no payments are contemplated. On 
the other hand the decision in Challile 
Peetikayil Nammad v. Othenam Nambiar (2) 
proceeds ou the basis that when there is a 
debt payable by the mortgagor, the fact 
that the mortgagee 1s in possession of the 
laud does not the less make it a debt, 
nor is the mode of attachment of such 
debt affected by the collateral security for 
such debt, even though that security may 
take the form of possession of the property. 

We have, therefore, to determine in this 
case, first, whether there was any debt 


which ought to have been attached as 
such; and secondly, whether on. failure of 
any such attachment, the payment on 


which the plaintiff relies can be considered 
to have transferred the mortgagee’s rjghts 
to him. . 


The mortgage in question was no doubt 
usufructuary. It, however, provided for 
redemption on 12th April 1898: and the 
mortgagor promised to the mortgagee: “we 
shall pay to you the principal of ithe 
mortgage amount and we sball redeem the 
said lands clear of Sirkar teerwai. Wurther 
after discharging (the loan) as above, we 
shall - get back the mortgage-deeds and 
other doeduménts 8, in number, which we 
have obtained and given to you. Should 
we fail to pay you the principal of the 
usufructuary mortgage amount on the said 
due date, we shall, on your demanding it 
of us within the Ist of the month of 
Chittrat In any year, pay you the said 
amount and redeem the mortgage.” At 
the time of the attachment, therefore, vtz., 
on 4th August 1904, the mortgagor had 
already- become bound to re-pay the mortgage- 
debt, aud had in any case a right to pay it 
and to demand possession of the mortgaged 
property. Hence itis clear that there was 
such aright to receive payment if it was 
offered as could have been attached and if 
the attached creditor desired that the 
payment should be made to him, he should 
have obtained an order of the Court 
prohibiting the mortgagor from making the 
payment tothe mortgagee: section 268 of 
the old Code of Civil Procedure. 
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Secondly, the learned Pleader for the 
appellant forcibly pointed out in argument 
if the attachment be taken to be that of 
the mortgagee’s collateral security by way 
of being in possession of immoveable 
property till his debt is paid, then assuming 
that the attachment was valid the attaching 
creditor acquired merely tbat precarious 
interest in immoveable property by attaching 
under section 274 of the old Code of Civil 
Procedure; and the defendant cannot 
claim to have any right to be in possession 
of the property (for that is all the right 
that he can claim) as security fora debt 
which has now been paid off, 

lt was contended for the defendant that 
there could not be said to be a debt 
capable of being attached, as the mortgagee’s 
personal rights had become barred at the 
date of the attachment. But assuming that 
at the date of the attachment the mortgagee 
could not have obtained any relief on his 
mortgage-deed except possession of the 
property, it does not affect the mortgagor’s’ 
right to pay off the mortgagee and to 
obtain possession of the property, nor the 
corresponding right of the mortgagee to 
receive payment prior to giving up possession. 
These reciprocal rights were not barred by 
hmitation and the attachment could not 
affect them. The appeal will, therefore, be 
allowed. The suit will be remanded to the 
Court of first instance for disposal.on the 
the other issues. Costs will abide the 
result. 

Appeal accepted, 


PUNJAB CHIEF COURT. 
Kirst Cryin Miscerpangous APPRAL No. 245 
or 1918. 

February 22, 1915. 
Present:—-Sir Alfred Kensington, Kr., 
Chief Judge, and Mr. Justice Rattigan® 

HARKISHEN LAL— Derrenpanr— 
APPELLANT 
VEVSUg ` 
SARASWATI RAM AND OTHERS——P LAINTIFFS 


—-RESPONDENTS. 
Companies Act (VI of 1882), ss. 162, 168, 169— Order 
for examination, when to be made—Discretion of 


Court—Appeal. , 
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Before granting un application under sections 162 
and 163 of the Companies Act, 1882, for the discovery 
and inspection of the books and papers of a Company 
and for the examluation of certain of its Directors, the 
Court ought to be satisfied that the inquiry is just 
and beneficial for the parposes of the winding-up, and 
not merely intended to harass and annoy the 
Directors and Manager. [p. 287, col. 2.] 

An appeal lies against an order made for the 
examination of Directors, where the order impugned 
ix vexatious or oppressive so far as the appellant is 
concerned and when it is not necessary or beneficial 
for the purposes of the winding-up. [p. 289, col. 2.] 

It is in the discretion of the Court conducting the 
winding-up to determine whether it will exercise 
the powers vested in it by sections 162 and 168 of the 


Act, but the discretion must be exercised judicially 


and not without consideration. fp. 290, col. 1.] 


Miscellaneous first appeal from an order 
of the Additional Judge, Lahore, dated the 
Sth January 1915, directing that the Directors 
and the Manager of the People’s Bank be 
examined under sections 162 and 163 of the 
Companies Act VI, of 1882. 


Messrs. E. W. Parker and C. H. Qerlel, for 
the Appellant. 


Mr, Herberi, for the Official Liquidators of 
the People’s Bank, for the Respondents. . 


JUDGMENT.—The Peoples Bank of 
India, Limited, an extensive financial under- 
taking with ' branches in various parts of 
India, is being wound-upunder the orders of 
the District Judge, Lahore, and Mr. G. E. 
Meugens and Mr. E. D. Dignasse, well- 
known Chartered Accountants of high reputa- 
tion, have been appointed Official Liquidators 
and for some time past have been engaged 
in the difficult task of winding-up the Com- 
pany’s affairs. 


On the 27th April 1914, one Kishen 
Chand, a Sub-Iuspector of Police, presented 
a petition to the District Judge, stating that 
he had deposited the sum of Rs. 2,650 in 
the late Bank and praying that action might 
be taken against the Directors and Manager 
under section 2l4of the Indian Companies 
Act, VI of 1882. On the 2nd June 1914 
the, said petitioner applied to the Court for 
discovery and inspection of «certain books 
and documents and for the examination of 
Mr, Harkishen Lal, late. Director, Pandit 
Rup Narain, late Manger, and one of the two 
Official Liquidators. There is nothing on the 
record to indicate what hashappened to these 
two petitions, but we are led to understand 
that they were withdrawn. 


“Tt 
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On the 25th April 1914 Mr. Saraswati 
Ram, Pleader of Jullundur, presented an 
application to the Distric Judge, stating 
that he had deposited the sum of Rs. 3,500 
in the Jullundur branch of the late Bank 
and praying that action under section 214 
of the Act might be taken against the 
Directors and Manager. On the 22nd May 
1914 objection on various grounds was taken 
by Myr. Harkishen Lal and Bhai Gurdit 
Singh, late Directors, to the petition and the 
District Judge by order, dated the 22nd May, 
directed the petitioner to file an affidavit in 
support of his application. Inthe course 
of this order the Jearned Judge remarked: 
is clear that the petitioners desire ù 
roving commission to examine the Directors 
on iheir management of the Bank. This may 
make it easier for them to discover any mis- 
management which has taken place, but 
at the same time it appears to me to be 
radically unjust to the Directors. They 
come into Court without any distinct 
charge being framed against them and are 
totally unprepared to meet the allegations 
there made.” . 


“On the 26th May Mr. Petman on behalf 
of Mr. Saraswati Ram stated that he did 
not intend to press the petition under section 
214 and elected to proceed with the petition, 
dated the 24th of May, in which his client 
prayed the Court to take action: under 
sections 162 and 163 of the Act with a view 
to cliscovery and inspection of the books and 
papersot the Bank, and the examination of 
Mr. Harkishen Lal, Pandit Rup Narain 
and one of the Official Liquidators. This 
petition is supported by a lengthy affidavit 
which will be found at pages 47 to 55 of 
the record. An amended copy of this appli- 
cation was filed on the 18th June 1914, and 
on the 16th of July the District Judge, Mr. 
Amir Ali, passed an order which commends 
itself to us as eminently proper in the 
circumstances. He points out in the course 
of this order that the examimation of a 
person under sections 162 and 163 of the 
Act is as a general rule entrusted to the 
Official Liquidator and that before calling 
upon either the petitioners or the Directors 
to attend for the purposes of the examination 
prayed for, and in order to discover whether 
the inqtiry was likely to lead to some benefit 
to the creclitors and was not merely intended 
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to harass and annoy the Directors and 
Manager, -he considered it necessary to call 
for a detailed report from the Official 
Liquidators concerning the allegations made 
in the petitioner’s affidavits and counter- 
affidavits. 

This order would have been proper under 
any circumstances, but in the present case 
was further justified by the letter, dated the 
llth July 1914, which Mr. Meugens, one of 
the Official Liquidators, had addressed to the 
District Judge. 


On the Lith November 1914 the Official 
Juiquidators, in compliance with the District 
Judge’s order of the 16th July, filed a very 


comprehensive report (see pages 133-160 of. 


the record) in which they discussed in detail 
the various allegations made by Mr. Saras- 
wati Ram and Lala Kishen Chand against 
the Directors and Manager of the late Bank 
and the counter-afiidavits of Mr. Harkishen 
Lal, and while expressing their readiness to 
assist in any way in their power in a straight- 
forward Inquiry, strongly protested against 
the manner in which their time, which was 
of value to depositors and share-holders, was 
being wasted by reason of the unsatisfactory 
manner in which proceedings were being 
condueted . They also suggested that persons 
who had no real interest in the beneficial 
winding. up of the Bank were behind these 
proceedings. On the 2nd January 1915 the 
various -parties and their Counsel appeared 
before the District Judge and according to Mr. 
Forbe’s order of that date, Mr. Petman ap- 
peared in support of the application under 
sections 162 and 163 only, while Mr. Jai Gopal 
appeared on behalf of Mr’ Saraswati Ram to 
-support his application under section 214. 
On the Sth January the District Judge 
passed the order now under appeal and 
held that this was a fit and proper case 
in which all the Directors should be 
examined and the conduct of the exa- 
mination made over to, petitioner’s Counsel 
inasmuch as the Official Liquidators did 
not wish toconduct it. The learned Judge 
thereafter fixed the Sth of February and 
the following days .for the examination 
and directed Counsel to file a list of 
documents with the Liquidators which they 
wished to produce. 

From the last-mentioned order of the 
District Judge Mr. Harkishen Lal and Mr. 
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Umar Bakhsh, two of the Directors, have, 
under section 169 of the Act, filed separate 
appeals in this Court, Mr. ..Oertel appearing 
on behalf of Mr. Harkishen Lal and 
Mr. Parker on behalf of Mr. Umar 
Bakhsh! Mr. Herbert appears for the respond- 
ent Official Liquidators and the réspondent 
Mr. Saraswati Ram was not present though 


duly served with notice of the hearing. 
At the commencement of the proceedings ” 
Mr. Petman informed us that he and 


Mr. Jai Gopal, who appeared for Mr. Saraswati 
Ram in the District Judge’s Court, had 
received instructions from their client only 
a few: minutes before the hearing of the 
case and that they were not in a position 
to accept a brief tendered so late. Mr. 
Petman admitted that his client had had 
ample notice of the ‘hearing and that 
apparentiy he alone was to blame for not 
having placed his Counsel in a position to 
appear for him at the hearing. 

The first point which we have to decide 
is whether the appellants (who are two 
of the persons whom “ib is proposed to 
examine) have any locus standi to prefer 
the appeals, which purport to be made under 
section 169 of the Indian Companies Act,1882. 
“This section is in terms similar to the 
first part of section 124 of the English Com- 


panies Act (25 and 235, Vict. ©. 29), 
and ih the well known Silkstone and 
Dodsworth Coal and Iron Co., In ve; Whit- 


worth’s case (1) the Court of Appeal in 
England held that it was not competent 
to a person whose examination had been 
ordered by the Court conducting the wind- 
ing-up proceedings to appeal from the order 
(ef. also In re Gold Company (%)]. On 
the other hand, in Metropolitan Bank, In re, 
Heirons case (3) such a person was allowed 
to appeal and his appeal was accepted, on the 
ground that the powers conferred by sec- 
tions 115 and 188 of the English Act of 1862 
(corresponding to sections 162 and 182 of 
the Indian Act of 1882) are “very inquisi- 
torial and the more inquisitorial they ®are, 
the more the Court is bound to take care that 
they are not used for the purpose cf vexation 
and oppression,” and to,see that the proposed 


= D IG, 118; 61 L. J. Ch. 71; 45 L. T. 449; 30 
3 
DH D. 77; 48 L. J. Ch. 650; 40 L. T. 865; 27 
(3) 15 Ch. D. 189; 49.1. J. Ch. 663; 48 L. T. 299, 
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‘examination of the appellant will be “just 


4. 


and beneficial for the purposes of the winding- 
up.” Ina still later case | Inre North Australian 
Territory Company (4)] the Court of Appeal 
(Cotton, Bowen and Fry,. L. JJ.) threw 
doubts upon the correctness of the absolute 
rule laid down in Silkstone and Dodsworth 
Coal $ Iron Uo., Inve; Whitworth’s case (1) and 
the Gold Company’s case (2). In this case 
Bowen, L. J., remarked, with reference to 
section 115 of the English Act: “In the first 
place, it must be observed that this ig an 
extraordinary section. It isan extraordinary 
power, ib is a power of an inquisitorial kind 
Which enables the Court to direct to be 


_- examined not merely before itself, but before 


the examiner to be appointed by the Court, 
some third person who is no party to a liti- 
gation. That is an inquisitorial power, which 
may work with great severity against third 
persons, and it seems to me obvious that such 
a section ought to be used with the greatest 
care, So as not unnecessarily to put in motion 
the machinery of justice when it is not 
wanted, or to put itin motion at a stage 
when 16 is not clear that itis wanted, and 
certainly not to put it in motion if unneces- 
sary mischief is going to be done or hardship 
inflicted upon the third person who is called 
upon to appear and give information. Having 
regard to those characteristics of this section 
which I have touched upon, I certainly should 
be loth to conclude that the witness—if I may 
call him a witness—the examinee, the person 
who ts to be examined and against whom or 
upon whom the order has been served —has 
not a locus stand: to complain that that order 
1s oppressive or hard upon him.” 

If, then, even in England where the Court 
which conducts winding-up proceedings is 
presided over by a Judge who has an intimate 
knowledge of the intricacies of Company Law, 
the “examinee” is competent to appeal from 
an order passed under section 115 of the 
English Act, a fortiori should such an appeal 
be allowed in this country from orders passed 
under section 162 or section 163 of Act VI 
of 1882, as it is no disparagement to District 
and Additional Judges to assert that they 
cannot as yet justlye claim a very profound 
or extensive acquaintance with the principles 
of that difficult branch of law which relates 


to the windirg-up of the Companies. 
(4), (1890) 45 Ch. D. 87;. 
77; BSW. R. 56); 2 Meg. 236. 


59 L, J; Oh. 664; 63 D. T, 
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We hold, accordingly, that the examinee 
(to use the convenient expression of Lord 
Justice Bowen) has a locus standi to appeal 
under section 169 of the Act. 

The next question relates to the grounds 
upon which such an appeal can be preferred. 
The cases cited above are authorities for 
holding that an appeal lies if the appellant 
can show that the order impugued is vexatious 
or oppressive so far as he is concerned and 
that it is not “just or beneficial for the 
purposes of the winding-up.” In the case 
before us, the two appellants urge that 
action has been taken against them merely 
in order to harass and oppress them, and 
that the petitioner upon whose application 
the order was passed, is the puppet of 
influential persons who have no interest in 
the winding-up and are actuated by feelings 
of animosity against the Directors. The 
Official Liquidators in their report of the 
llth November 1914 make the same sugges- 
tion, 


These allegations may or may not be well- 
founded, but we are not prepared to hold 
that action under sections 162 and 163 of 
the Act should not be taken merely because 
the result would be to cause annoyance or 
harassment to the examinee. That is not 
the test for deciding whether such an order 
should be passed. The question and the 
(sole question) for the Court is whether the 
order is called for in the interests of the 
Company’s contributories and creditors, or 
either of them; or, in other words, whether 
it will prove “just or beneficial” for the 
purposes of the winding-up. If in 
the opinion of the Court, formed upon 
reasonable grounds, it will prove just or 
beneficial for those purposes, the order should 
be made irrespective of the annoyance or 
inconvenience to the examinee which may 
be caused thereby; if, on the other hand, 
the Court is satisfied, upon reasonable 
grounds, that such an order is not (at 
all events at that stage) likely to prove 
“beneficial” for the purposes of the winding- 
up, it should refuse “to put in motion the 
mechinery ` of justice.” In In re Imperial 
Continental Water — Corporation (5) 
Cotton, L. J., observed, with -reference - to 
the provisions of section 113 of the 


- (5) 33 0b, D 815,56 D.J, Ch. 189; 55 Le 47, 
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English Act of 1862: “Prima fuct- the 
powers of this section are to be exercised 
for the purposes of the winding-up and 
for the benefit of those who are interested in 
the Wwinding-up.”” Lindley, L. J., was of the 
same opinion. “This section,” ie says, is 
one of a group with which we are all familiar, 
sections 100, 115, 165 and 168, which 
authorise proceedings against Directors. The 
object of them all is to enable the Company, 
through its Liquidator, with a view to the 
benefitof thecreditors or contributories, or both 
of them, to ascertain what has been going 
on, and what has been done with the assets 
of the Company.” To a similar purport are 
the remarks of Lopes, L. J.: “The 115th 
section of the Companies Act, 1862, gives 
large and extensive powers to the Court 
in respect of certain matters, but these 
powers, as I understand it, are given with 
a view to the more beneficial winding-up of 
the Company;” lef. also the ruling of the 
Bombay High Court upon the analogous 
section of the Indian Insolvency Act 
(11 & 12 Vict. C. 21, section &6) re- 
ported as In ve Alladindhoy Hubribhoy 
(6)]. Ib is, no doubt, for the Court 
which is conducting the winding-up to 
decide whether or not i will exercise 
those powers, and with the exercise of 
its discretionary power, a Court of 
Appeal will obviously be reluctant to 
interfere. But this discretionary power 
must be exercised judiciously and not 
without due consideration. In the case 
before us we feel compelled to interfere, 
not in the interests of the appellants, but 
because we are satisfied that the Additional 
Judge did not pay sufficient regard to 
matters which should have been primarily 
considered by him and that his order, if 
carried out, will delay and impede the 
winding-up and prove detrimental to 
the interests ofthe general body of the 
Company’s creditors and  contributories. 
This is the opinion deliberately expressed 
by the Official . Liquidators, of whom one 
(Mx. Dignasse) appeared before us at the 
hearing of the appeals and in answer to 
questions put to him by us, stated that 
he and his colleague were entirely Opposed 
tox the- action which the Additional Judge 
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proposed to take as, in their opinion, it 
would result in no good, would seriously 


hinder them in their work of liquidation, 
and in all probability would prove injurious 
to the persons interested in the winding- 
up. The Offcial Liquidators are expert 
accountants of standing andso faras the 
record discloses, no sort of imputation has 
been made against either their bona fides 
or their competency,- nor is there any 
suggestion that they are not working whole- 
heartedly for the benefit of the vast 
number of creditors of the Company whose 
interests are pvactically in their hands. 

lu these circumstances it is impossible 
for us to allow one or two creditors, for 
reasous peculiar to themselves, to jeopardize 
the successful issue of the liquidation 
proceedings, and it is upon this ground, 
and upon this ground alone, that we 
accept these appeals and set aside the 
order passed by the Additional Judge on 
the 5th January last. The learned Judge 
has not, we think, paid + that vegard to 
the objections of the Official Liquidators 
which was their due, as coming from 
experts who apparently are acting im- 
partially, honestly and competently in the 
discharge of their very arduous duties. 


As respondent is responsible for these 
proceedings, we direct that he pay the 
costs of each appellant, and we fix 


Pleader’s fee in each appeal at Rs. 100, 
Appeal accepted. 


MADRAS HIGH COURT. 
AppraL Sarr No. 148 or 1910. 
April 2, 1918. 
Present:—Mzr. Justice Miller and Mr. Justice 
Sadasiva Aiyar. 
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SARAN BIVL SAILA AMMAL AND OTHERS 
-— DEFENDANTS SPONDENTS, 


Limitation Act (IX of 190878 14,Sch. I, Art. 120— 
Religious endowment—Advanc rade by liustec—Suit 
for recovery—Charge im favowbf trustee of charitable 
trust. 

The plaintiff was appointed by the District 
Judge as trustec Of a mosque during the minority of 
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the defendants. Tho first defendant on attaining 
majority on 27th February 1900 sued to recover 
possession and obtained a decree on 26th April 1902, 
but the plaintiff did not surrender possession till 
February 1905. The plaintiff sued for recovery 
of the sums advanced by him to the trust and not 
recovered before he gave up possession: 

Held, (1) that the suit was governed by Article 120 
and not by Article 182 of the Limitation Act; [p. 292, 
col. 1, p. 295, col. 2.) 

(2) that limitation began to run from the date of 
the dispossession, as till then no right accrued to the 
trustec to bring a suit to enforce his claim against 
the trust properties; [p. 293, col. 1.) 

(3) that the plaintiff was entitled to his out of 
pocket expenses for the purposes of the trust till 
20th April 1902 when his right to continue in 
ee Gis was negatived by a Court of law; [p. 297, 
col. 1. 

(4) that the time spent by the plaintiff in defend- 
ing the previous suit could not be deducted under 
section 14 of the Limitation Act as his claim was 
not founded upon the same cause of action. [p. 292, 
col, 2, p. 295, col. 2.] 

Per Sadasiva diyan, J.—The charge created in 
favour of a trustee of a religious or charitable trust 
enables him to take the sums he has expended on 
behalf of the trust oftly from the rents and profits 
of the trust estate (except in very exceptional cases) 
and cannot entitle him to put an end tothe trust 
itself by bringing the corpus of the religious or 
charitable trust properties to sale. [p. 295, col. 1.] 

Appeal from the decree of the Subordi- 


nate Judge, Tinnevelly, in Original Suit 
No. 8 of 1908. 


Mr. K. Srinivasa Aiyangar, for Mr. L. A 


athe 


Govindaraghava Atyar, for the Appellants. 


Mr. T. V.  Seshagizt Adyar, for the 
Respondents. 
JUDGMENT. 
Mitter, J.—The question we have to 
decide is one of limitation and it is not 


quite simple. The Ist appellant was in 1893 
appointed by the District Judge as trustee 
or manager of an endowed mosque during 
the minority of the defendants, an expression 
which has been in a former suit held to 
imply the termination of his trusteeship on 
the date on which the eldest of the 
defendants attained the age of majority. 
That date was the 27th February 1900. 
The lst defendant thereafter sued to 
recover possession from the appellant and 
obtained a decree on :the 26th of April 1902, 
and itis conceded ft, though the appel- 
lant did not actually surrender possession 
before 1905, we may take the date of the 
decree as the latest date on whieh he can 
be held to have had a right to retain 
possession. ° 
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The appellants contention is that he has 
a period of limitation of 12 years uiuder 
Article 132, or at the least a period of six 
years under Article 120 of the first Schedule 
of the Limitation Act, within which to bring his 
suit for the recovery of sums advanced by him 
to the trust of which he was trustee and not 
recovered by him before he lost possession. 
The merits of his claim have not so far 
been investigated and we may assume, 
without deciding, that some of the advauces 
were made before February 1900, and 
that among those advances were some 
which the trustee might properly recover 
from the trust property. Advances made 
after February 1900 may possibly also be 
recoverable, if made for proper purposes, 
and I do not wish to decide more than 
that the expenses of the suit of 1901, 
in which the plaintif unsuccessfully 
resisted the Ist defendant's claim to be 
trustee, cannot be allowed as a proper charge 
on the trust property. 

For the respondents the contention before 
us is that Article 120 is the appropriate 
Article as held by the Privy Council in Peary 
Mohan Mukerji v. Narendra Nath Mukerji 
(1), asimilar case, and the starting point 
is the 27th February 1900, the date on which 
the minority of the Ist defendant terminated 
and with it the trusteeship of the lst appel- 
lant. ‘The Subordinate.Judge has suggested 
the appheation of other articles not now 
relied on by either side and has held that, 
if Article 120 be applicable, the coutention 
now advauced on behalf of the respondents 
must prevail. 

1 may here observe that the appellants 
do not now rely on the acknowledgment, 
Exhibit F, nor on the agreement, Exhibit G. 
Exhibit F, it is conceded, did not bind all 
the defendants, and, as the. 4th defendant 
was a minor at the date of the trial and 
the agreement, Exhibit G, was not sanctioned 
by the Court, it was open to the parties 
to vesile from it. . 

The only question, therefore, is the question 
of limitation.‘ The Trusts Act does. not 
apply to the case, but the Privy Council 
have held in the case of a public trust that 


+ 


= 


(1) 5 Ind. Cas. 404; 87 C. 229; 37 1. A. 2% 2051 
L. J. 171; 7 M. L.T. 63; 14 C W. N. 261 (B G97 A, 
L. J. 125; 11 ©. L. J. 220; 12 Bom. LR 26. 


t 7 NG 
a #5 ur 


KALIBA MANULVIJA Èe SARAN BIVL SMEA, 


the trustee has a first charge on the 
property for the purpose of reimbursing 


himself for advances properly made. It 1s 
argued, therefore, that a suit to enforce 
charged would 


payment of the money 
be governed by Article 132, and taking the 
date of the advance asthe date on which 
the money is due, the charge could be en- 
forced in the present case in respect of all 
proper advances made within 12 years of the 
vith January 1905. 

But the difficulty in applying Article 132 in 
this way is that there would beno ane to be 
sued when the money became due. There 
is po beneficiary who could be sued by the 
irustee in possession, and the trustee could 
not sue himself. “Due”? must, therefore, 
mean payable by some one else to the 
trustee, if Article 132 15 to be applied, and 
limitation would start from the time when 
the trustee ceased to be able to pay himself, 
But this iuterpretation of “due” is open to the 
objection that the money advanced is 
recoverable by the trustee as soon as he can 
getit, and he cannot, properly speaking, recover 
it before it is due.” 

I doubt, therefore, whether Article 132 
can properly be applied toʻa case where a 
man lends money out of his own pocket to 
himself as trustee of a religious institution 
on the security of the trust property, and 
I think it safer to follow their Lordships 
of the Privy Council in Peary Mohan Mukerje 
v. Narendra Nath Mukerji (1) and to hold 
that the appropriate article is Article 120. 

' Applying that article we have to determine 
the date on which the right to sue accrued. 
Was itthe 27th February 1900 when the 
lst defendant attained majority, or was it 
at the earliest the 26th April 1902 when 
the Court, refusing to accede to the lst 
plaintiff’s contentions fas defendant in that 
suit) that he was entitled to be trustee until 
the youngest child of the founder ceased 
to be a minor and thatin any eyent hbe 
was enlitled to remain in, possession till he 
was paid, décreed the Ist ‘defendant's claim 
(as plaintiff in that suit) to eject him at 
once. 
' Before discussing this question, | may 
deal with a contention that in any event 
the time occupied by the Ist plaintiff im 
defending his suit of 1901 must be excluded 
under section 14 of the Limitation Act. I 


~ 
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do not think that section is applicable here. 
The lst plaintiff as defendant in that sult 
claimed a right to remain in possession till 
he was reimbursed; he did not ask for a 
decree against the then plaintiffs for the 
money alleged to be due to him. That 
seems clear from the abstract of the defence 


‘set outin Exhibit I (the judgment). That 


being so, his present claim is not founded 
upon the same cause of-action; had he then 
claimed a decree against the plaintiffs for 
the money by way of connter-claim, there 
might be something in the contention, as he 
might, it is possible, have been held to be 
prosecuting the claim which he is now 
prosecuting {vide Maharajah Jugutendur 
Bunwaree v. Din Dyal Chatterjee (2)], but 
his defence in the suit of 1901 cannot be 
treated as neounter-suit when all he wanted 
was the dismissal of the plaintiff's suit 
in ejection as premature. 

Moreover the Conrt dit not dismiss his 
claim for want of jurisdiction to enterfam 
ite it decided that it was unfounded, 
holding that he had no right to remain in 
possession till paid; and it told him that 
a snit for the money might be successful 
as a suit for a general account of mauage- 
ment. The claim made was a claim to 
remain in possession and that rightly ov 
wrongly was disallowed as a matter of Jaw, 
and not for want of jurisdiction to entertain 
it or other like cause. 

The answer to the question raised on 
Article 120 is made to depend, as the case 
was argued, on the further question whether 
an ex-trustee remaining in possession can sue 
his successor in respect of advances made to 
thetrust. There is no beneficiary whom he 
could sue in the case, and unless he can sue 
his suecessor, there can be no right of sult, 
and, | therefore, limitation cannot start 
running. 

The only suit which appears possible is 
a suit for a declaration that the property 1s 
charged withthe . amount of the expewises, 
and the cause of action for such a suit might 
arise, it is suggested, on the date when the 
trustee’s possession is tlereatened, in this case, 
not later than some date in 1901, when the 
Suit No. 22 of 1901 was instituted by the 
lst defendant. 


` (2) 1 W. R. 816, . 
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But such a suit would appear to be in- 
competent so long as the trustee was ina 
position to collect the rents and pay bim- 
self without a suit and without obstraction 
or threatened obstruction. His possession 
was in jeopardy in the suit, but his right to 
a charge on the property for expenses pro- 
perly incurred was not denied and there was 
no threat to prevent him from collecting the 
rents and appropriating them so long as he 
remained in possession. When turned out he 
would have a cause of action for expenses 
then unpaid, but not so far as I can see, before 
that. 

The mere fact that there was in existence 
a person interested to deny his title to remain 
trustee would not give him a right to sue 
for a declaration: that’ person was not 
interested to deny his right to re-pay himself 


his proper expenses out of the property so- 


long as he was in possession of it, and 
` apparently did not deny that right but 
claimed that some unauthorised collection 
had been made and, I suppose, appropriated 
by the trustee, though that does not appear 
in the abstract of ibe plaint given in 
Exhibit 1. 


Consequently, I think, though not without 
_ hesitation, that right to sue did not acerue to 
the plaintiff before the 26th of April 1902, 
Gt may well be that it did not accrue till 
1905), and the suit is not barred and must 
be remanded for disposal. Costs will abide 
the event. 


Sapasiva Aiyar, J.—The plaintiffs are the 
appellants. The Ist, plaintiff was the de jure 
and de facto trustee of the plaint mosque from 
April 1893 to the end of February 1900, a 
period of six years and ten months. The 
2nd plaintif is the Ist plaintiff’s agent. 
Then the Ist defendant attained 
majority and became de jure trustee, but 
the Ist plaintiff continued to be de facto 
trustee, refusing to give up possession of the 
trust properties to the Ist defendant under 
a claim that, till the lst defendant’s two 
sisters and one brother also attained majority, 
the lst plaintiff was entitled to continue as 
trustee. The defendants had to bring 
Original Suit No. 22 of 1901 to eject the Ist 
plaintiff. That snit was decreed in the 
original Court in the end of April 1902. The 
Ist plaintiff still refused to deliver up posses- 
sion to the defendants, bué in execution of 
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the final decree on appeal in that suit, the 
defendants got possession in February 1905. 
The plaintiffs have. brought this suit for 
recovery of Rs. 8,000 ont of the Rs. 10,000 
and odd alleged to have been spent by them 
till February 1905 for the benefit of the trust. 
The period covered may be divided thus:— 


(a) Between April 1893 and February 
1900, when the Ist plaintiff ceased to be 
lawful trustee, (b) between February 1901 
and April 1902 when the Ist plaintiff was 
declared by a Court of Justice not to be 
entitled to remain as trustee any longer and 
(c) between April 1902 and February 1905, 
when the Ist plaintiff was ejected from 
possession of the trust properties. The 
plaintiffs claim recovery of the amount of 
Rs. 8,000, costs and interest, “out of the 
income of the said -mosque on the liability 
of the property of the said mosque and out 
of the income of the said property.” The 
suit was brought in January 1908, more than 
l4 years after the Ist plaintiff became 
trustee, and more than seven years after the 
lst plaintiff ceased to be lawful trustee, 
but within six years of the ist- plaintiff 
having been declared by a Court of Law to 
have ceased to be trustee (April 1902) and 
within three years of his dispossession by the 
defendants of the trust properties (February 


1905). 


The learned Subordinate Judge who tried 
this suit in the original Court dismissect 
ib as barred by limitation. He considered 
that Article 61, Article 85 or Article 120 of 
the Limitation Act would apply and that 
applying any of these articles, the 
suit was barred. J might state at once that 
Article 83 has no application. as there have 
been “no mutual, open and current accounts” 
and “no reciprocal demands” between the 
plaintiffs and the trust. If Article 61 
applies, the period of limitation is only three 
years from the time when the Ist plaintiff 
spent moneys on behalf of the trust. If so, 
the plaintiffs’ claim is barred except in 
respect of moneys within three years before 
suit, that is, between the 24th January 1905 
and 9th Febrnary 1905, and we might take 
it that this is a negligible sum, even if it is 
not zero. On this question of the applicabili. 
ty of Article 61 also, I might at once state that 
if this suit was an ordinary suit to obtain a 
gingle decree for money, it would be no doubt 
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barred by Article 61, but the prayer of the 
plaint is for the recovery of the plaint amonnt 
“out of the income of the (plaint) mosque on 
the liability of the property of the said 
mosque and out of the income of the said 
property.” To such a suit, Article 61 cannot 
apply. If Article 120 had to be applied, the 
lower Court thought that the starting point 
for computing the period of limitation could 
not be later than February 1900 when the 
Ist plaintiff’s right as trustee came to an end, 
and, as the suit was brought in 1908, the 
suit was, on that view also, barred. 

The pindatite’ contenions are: — 

(a) That Article 132 of the Limitation Act 
providing for a period of 12 years applies to 
this case, as the plaintiffs claim a charge on 
the trust properties; 

(b) that the lst plaintiff is entitled to such 
a charge, because he spent moneys as a trustee 
who, according to law, can claim such a 
charge; 

(c) that even if he was 
de jure for a-portion of the 
which he spent the moneys, 
trustee he was entitled to a 
trust properties just as if he 
trustee; 

(d) that the lst plaintiff did not know 
that he was not entitled to be trustee till the 
2lst November 1904, when the High Court 
finally decided against him, and hence he 
was entitled to a charge for what he spent 
till that date; 

(e) that he was at least - entitled is 
charge for what he spent till the 26th 
April 1902, when the original Court which 
decided Orignal Suit No. 22 of 1901 pro- 
nounced its decision, because, till that date 
at least, he bona fide believed that he was 
trustee; 

(f) that at the lowest, he was entitled to 
a charge for what he spent before the 27th 
February 1900, when the first defendant at- 
tained majority; 


(g) that even if Article 120 of the Limita- 
tion Act applied, limitation should be calculat- 
ed from February 1905, when the 1st plaintiff 
lost possession, as the lst plaintiff could not 

be expected to sue himself while he was in 
possession of the trust properties; j 


not a trustee 
period during 
as a de facto 
charge on the 
was a de jure 


(h) that limitation could not, in any event, 
be calculated from before 26th April 1902, 
when Orignal Suit No, 22 of 1901 was decided; 
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(7) that the acknowledgment (ixhjbit F) 
by the 2nd defendant in 1907 of the plaint- 
iffs’ right to reimbursement saves limita- 
tion; 

G that the razinameh entered into by the 
defendants during the course of the litigation 
entitled the plaintiffs to a decree for Rs. 8,000 
and the lower Court should not have gone 
into the question of limitation at all; 


(k) that the time spent in defending the 
Suit No. 22 of 1901 and in the ‘conduct of the 
appeal in that case, should be deducted in 
plaintiffs’ favour under section 14 of the 
Limitation Act. 


The answers of the respondents to these 
contentions are:—(a-1) Articte 132 does not 
apply to a trustee-~claiming a charge on 


properties belonging to a charitable or 
religious trust. The charge of a trustee 
is not like an ordinary charge 


which entitled a man to bring the charged > 
property unconditionally to sale. It is a 
charge which enables him to take the amount 
he hasspent for the trust out of the rents 
and profits of the trust property or through 
raising moneys by the creation of a similar 
charge to his own. 

Article 120 alone applies to a trustee’s suit 
against the cestuz que trust to enforce such 
charge [see Peary Mohan Mukerji v. Narendra 
Nath Mukerji (1) ]. 

The lst plaintiffs claim for what he spent 
for the trust before the 24th January 1902 
is barred. 

(b-1) Lhe lst plaintiff could not be held 
to have spent moneys as trustee, except before 
the 27th February 1900, and could not 
claim even this limited charge as trustee for 
what he spent afterwards. 

(b-2) He did notspend for the trust the 
amounts he alleges to have spent before 
that date. 

(c-1) Ade facto trustee is not entitled to 
claim acharge like a de jure trustee and 
hence Article 61 alone applied. 

(d-1) and,(e-1) The Ist plaintiff knêw on 
the 27th February 1908 that he was not 
entitled to be trustee any longer and had 
no bona fides thereafter. 

(g-1) The possession of the lst plaintiff 
had nothing to do with the starting point of 
limitation. 

(g-2) Wrongful possession by the lst 
plaintiff after the’27th February 1900 could 


Vol. XXVI] INDIAN 
KALIBA MAVOLVIJA ©. SARAN BIYI sAILA, 


not postpone the starting point of limitation 
for the Ist plamtiff’s suit against the trust 
.to enforce his charge, as plaintiff could have 
sued the trust represented by its de jure 
trustees to enforce the charge, 

(h) Even if the aist plaintiff bona fide 
believed till April 1902 that he could not 
sue the trust as he himself was the de jure 
trustee and could not, therefore, sue the 
trust so represented by himself, his said 
belief ‘could not prevent limitation from 
commencing to act, no provision being 
made in the Limitation Act for postponing 
the commencement of a limitation period, 
because the Ist plaintiff was labouring under a 
bona fide mistake and believed that he had 
no right to bring a suit till he lost pos- 
session or till a Court of Justice declared that 
he had no legal status as trustee. 

(i) The acknowledgment by the 2nd 
defendant in 1907 could not bind the other 
defendants or the trust. 

(j) The razinamah (Exhibit G) was not 
sanctioned by- the Court and is useless, as 
one of the.defendants is still a minor. 

(k) That the time spent in the lst plain- 
tiff’s conduct of the defence in Original Suit’ 
No. 22 of 1901 cannot be deducted in the 
plaintiffs’ favour. 


That the charge created in favour of a 
trustee of a religious or charitable trust enables 
himto take thesums he hasexpended on behalf 
of the trust only from the rents and profits 
of the trust estate (except in very exceptional 
cases) and cannot entitle him to put an end 
to the trust itself by bringing the corpus 
of the religious or charitable trust properties 
to sale has been decided both in England 
and India. In Prosunno Kumar Debya v. 
Golab Chand Baboo (3), their Lordships of 
the Privy Council say “it is to be observed 
that execution of the judgments sought to 
be set aside ” (passed in favour ofa creditor 
who had lent moneys to a temple trustee 
for carrying on the pooja, etc., in a temple) 
“is decreed, and in their Lordships’ view 
rightly, only against the rents and profits of the 
debuttur lands.” That a trustee has a lien 
and a charge upon not only the rents and 
profits of the trusé property, but also upon 
the corpus is clear law (see Lewin on Trusts, 
Chapter 25, section 2, paragraph 12). Sec- 
tion XXV of the Trusts Act (which Act, 


(3) 21, A. 145 at p. 153; 14 B. L, R. 480; 23 W. R. 
253; 3 Sar. P, O, J. 449, E 
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though it does not relate to religious or 
charitable trusts according to section 1, 
contains several provisions which lay down 
principles applicable'to all trusts) says that be- 
sides the right of reimbursement out of trust 
property, the charge which a trustee has upou 
the trust property for out of. pocket expenses 
“shall be enforced oniy by prohibiting any 
disposition of the trust property without 
previous payment of such expenses and 
interest,” This indicates that sucha trustee 
has got only two rights :- - 

(a) to reimburse, to pay or dicharge 
himself in respect of such ont cf pocket 
expenses out of the income and profits of 
the trust property (such right being an un- 
conditional paramount right) and 

(b) to a charge on the trust property 
including its corpus, a charge which can be 
enforced only by prohibiting any disposition 
of the trust property without previous pay- 
ment of such expenses. 

Article 132 of the Limitation Act was 
evidently not intended to cover such a 
qualified charge and, in any case, I think 
we are bound by the decision of the Privy 
Council in Peary Mohan Mukerji v. Narendra 
Nath Mukerji (1) and to hold that Article 
120 alone applies to the enforcement of such 
a charge—I have nothing to add to the 
reasons given by my learned brother for 
holding that Exhibits F and G cannot avail 
the plaintiffs and that the sums spent in 
defending Suit No. 22 of 1901 and in con- 
ducting the appeals from the decision in 
that suit could not be decreed in plaintiffs’ 
favour. ‘This disposes of the appellants’ con- 
tentions (a), (4), (7) and (k) above. 

7. That the lst appellant as trustee had 
a charge for what he spent before the 27th 
Febrnary 1900 and could have recovered 
that money was not denied (1 am just now 
leaving the question of limitation on one 
side). Whether he could recover what he 
spent out of his pocket between the 27th 
February 1900 and April 1902 (when the 
plaintiff’s right to trusteeship was negatived 
by the decision of the Court of Law) and 
whether he could recover what he similarly 
spent, between April 1902 and February 
1905 when he was dispossessed, are questions 
on which, I must confess, I have felt grave 
doubts. Was he (the lst plaintiff) merely and 
purely trustee de son tort during those periods? 
Even if he was so, is he still entitled to claim 
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out of pocket expenses during the period 
when he was such trustee? I find that the 
expression express trustees?” is held to 
inelude even trustees de son tort who profess 
(without title) to hold certain properties as 
trustees, that trustees de son tort might even 
- become constructive trustees ifthey renew 
leases in theix own names (see Lewin on 
Trusts, Chapter X) and that a trustee de son 
.toré cannot plead limitation against the cestui 
que trust as section 10 of the Limitation Act, 
providing that “a person in whom property 
has become vested in trust for a specifie pur- 
pose’ cannot plead limitation in a suit by the 
cestur que trust, is applicable to trustees de 
son tort also (see Mitra on Limitation, page 
771). I think that if a trustee de son tort is 
subject to all the liabilities of an express 
tustee, he should also be given, in some 
cases and subject to certain conditions, some 
of the rights of a lawful trustee to reimburse 
himself orto recover properly incurred out 
of pocket expenses. Of course, the accounts 
of such a trustee de son tort may be liable to 
be subjected toa more severe scrutiny than 
those of a lawful trustee, but, on principle, 
I think that what a trustee, of whatever kind, 
has really spent for the necessities of the 
trust should bereimbursed to him, if his 
claim to the office of the trustee was not 
dishonestly made or if he did not wrongfully 
continue in possession. Ido not say thatall 
trustees de son tort are entitled to reimburse- 
ment of out of pocket expenses incurred on 
behalf of the trust. Ifa man violently and 
dishonestly takes possession of trust proper- 
ties undera false claim to be trustee, he 
cannot be allowed to claim out of pocket 
expenses. If a man, after being told by a Court 
of Law that he ought to give up possession to 
the legal trustee, would not give possession, 
and then chooses to spend further moneys out 
ofhis own pocket taking the chances of obtain- 
ing a decision in appealin his favour, he 
must also be held to take the risk of losing 
the subsequent outof pocket expeuses. As 
my learned brother has remarked in his 
judgment, what the Ist plaintiff spent in 
Original Suit No. 22 of 1901 and the appeals 
therefrom to establish his own alleged title 
(found to be non-existent by the Coarts) 
cannot be treated as moneys spent for the 
trust and could not be recovered, unless the 
Court had allowed his costs also to come ont 
of tke trust estate, A person who acts 
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bona fide as trustee or remains in possession 

after he had ceased to be trustee by ‘virtue 

of his hen on the trust properties to recover 

out of pocket expenses incurred while he 

was trustee, must however, (it seems to me), 

be allowed to claim retovery of such expenses 

incurred during the period when he was 

legal trustee, and also when he bonu fide 

believed himself tobe trustee, or when he 

bona fide believed that he had a right to 

remain in possession of the office till he 

was so reimbursed. -The questions (a) 

whether the Ist plaintiff bona fide believed 

himself to be trustee between February 1900 

and April 1902, (b) whether moneys were 

due to him from the trustin February 1900 

and the Ist plaintiff believed that he was 

entitled to continue to bold the office till the 

amount was reimbursed to him, either or 
both of these questions might have to be 

decided by the lower Court for coming to 

a conclusion on the point whether the Ist 

plaintiff is entitled to out of pocket expenses 

Gif any) between these dates. After 1902, 

the lst plaintiff cannot claim ont of pocket 
expenses, as he must be held to have taken 

the risk himself and as such expenses were 
incurred in assertion of his own false title, 

which he could not have bona fide believed 

in after that date, as his claim to remain in 

possession after that date was disallowed 

by the Coart. If he afterwards spent money 
for necessary purposes less than the income 
got, he must, of course, account for the 
surplus, but if he spent more, it was at’ 
his own risk. He should, however, (I think) 

be given credit for necessary expenses incnur- 
red by him as de facto trustee upto the 
limit of the income derived and should not 
be debited with the whole income received 
without being given any credit at all for even 
necessary expenses incurred. 

In the ? present case, the Ist plaintiffs 
right to reimbursement of out of pocket ex- 
penses before February 1900 is unqrestion- 
able (subject, of course. to the question of 
limitation). The question of the 1st plafnt- 
Ps bona fide belief as to his legal ` position 
after February 1900 till April 1902, when 
the Court decided againsé his right, may be 
relevant in deciding whether the plaintiffs 
are entitled to claim out of pocket expenses 
incurred between those dates. That ques- 
tion will, however, not arise if the trust 
was indebted to the" plaintiffs in February 
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1900, when the Ist plaintiffs title as 
trustee ceased and if that debt had not 
been discharged out of the rents and profits 
hefore February 1905. The plaintiffs would 
have (or at least, could bona fide claim) a 
right to remain in possession till the money 
was paid up and so long as they remained in 
possession, they should maintain the trust 
as de facto trustees lawfully in possession 
of the trust properties. As however, in 
April 1902 a Court of Law decided against 
the Ist plaintiffs right to remain In posses- 
sion, the plaintiffs could not Git seems to 
me) claim out of pocket expenses incurred 
after April 1902. 


The last question remaining for dis- 
posal, the question involved in contentions 
(g) and (h) of the appellants, is also one 
of great difficulty. I was, at first, inclined 
to hold that the right to sue for the relief 
of declaring and enforcing a trustee’s charge 
accrued at once on each occasion when .he 
spent moneys out of his own pocket and 
that after six years from the date of 
each such accrual, the right to sue for 
such money became barred. In Kandasamz 
Pilla v. Avayumbal (4), it was held by 
Benson and Krishnaswami Iyer, JJ., that 
an agent who had gota right of retainer 
and aright of lien (sections 217 and 222 
of Contract Act) has only three years from 
each of the dates of his spending moneys for 
his principal for recovery of that money 
and that the commencement of the running 
of limitation is not postponed to the termina- 
tion of the agency It might fairly be 
argued, by analogy of reasoning, that the 
trustee’s right also to recover from the trust 
accrued at once on his incurring each out 
of pocket expense. But I find in Peary 
Mohan Mukerji v. Narendra Nath Mukerji (1) 
that their Lordships of ihe Privy Council 
held that the executors of the deceased 
trustee, Bijoy, were entitled to a period 
of six years from the date of his death, when 
he, of course, ceased to be a trustee, (aud not 
from the respective dates of his incurring 
expenses on behalf of the trust) within which 
to bring their- suit for reimbursement out 
of the trust p®operty. And the reasons 
given by my learned brother in the judg- 


(4) 7 Ind. Cas. 399; 34M. 167; 20 M. I. J. 989; 8 
M. L. T. 194; (1910) M. W. N, 316. 
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ment just now pronounced by him (and 
which I had the advantage of perusing 
before writing this judgment) have led me 
to the same conclusion as is expressed in his 
judgment, namely, that till the trustee lost 
possession of the trust properties, no right 
to bring a suit to enforce his claim against 
the trust properties acerued to the trustee. 
As I said above, this also seems to have 
been the view of their Lordships of the 
Privy Council in Peary Mohan Mukerji v. 
Narendra Nath Mukerji (1), though their 
Lordships do not set out the reasons which 
led them to the conclusion thatthe date of 
the death of the former trustee, Bijoy, was 
the date of the commencement of the cause 
of action in that case. There is no doubt 
this difference between the facts of this case 
and those in Peary Mohan Mukerji v. Naren- 
dra Nath Mukerji (1), namely, that the 
trustee whose representatives were the 
plaintiffs in that ease was a lawfnl trustee 
till his death, whereas the trustee suing in 
this ease ceased to bea lawful trustee in 
1950 and was directed in 1902 by a Court of 
Justice to give up possession of the trust 
property. But I think that this difference 
could not affect the principle that, till 
possession of the trust property out of which 
the plaintiff could reimburse himself is lost, 
the peculiar suit tn enforce a trustee’s pecu- 
liar charge could not be brought against 
the trust. An agent has only the rights of 
retainer and hen, whereas a trustee has also 
a distinct charge even after he loses posses- 
sion of the trust properties; an agent has only 
three years to sue, whereas a trustee has 
six years to enforee his charge; an agent 
canatany time sue his principal, whereas 
a religious or charitable trustee or one who 
claims to be such trustee cannot as plaintiff 
sue the trust as defendant, himself represent- 
ing the defendant trust, and these distinctions 
probably prevent the analogy Of the case 
of Kandasami Pillai v. Acayambal (4) being 
applied as regards the commencement of the 
period of the limitation. I would, therefore, 


-hold that the plaintiffs’, cause of action arose 


only in February 1905. 


-In the result, I concur in the order 
of reversal and remand made by my learned 
brother. 


Appeal accepted; Oase remanded, 
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PUNJAB CHIEF COURT. 
First Ciym Miscennangous Appear No. 751 
or 1913. 
February 14, 1915. 

Present: —Mr. Justice Scott-Smith. 
KISHEN NARAIN AND OTHERS—- 

” DEFENDANTS-—ÅPPELLANTS 

VET'SUS 
PURAN CHAND AND OTHERS — PLAINTIFTS— 
RESPONDENTS. 

Award, application to file—Suwit referred to arbitra- 
tors—Swit compromised independently of arbitrators--— 
Compromise signed by parties and arbitrators—No in- 
quiry by arbitrators-—-Civil Procedure Code (Act V oj 
1908), Sch. II, para. 20. 

The parties after appointing arbitrators settled 
their differences independently of the arbitrators 
and drow up a deed in the form of a compromise, It 
was signed by the parties and the arbitrators: 

Held, that the deed could not be treated as an 
award and an application to file it in Conrt as an 
award could not be granted. 

Miscellaneous first appeal from an order 
of the Divisional Judge, Delhi Province, dated 
the 14th February 1913, ordering that the 
award marked as Exhibit PWII be filed 
in Court. 

Lala Balwant Raz, for the Appellants. 

Mr. Roshan Lal and Lala Bhagwan Das, 
for the Kespondents. 

JUDGMENT.—This isan appeal from an 
order of the Divisional Judge of Delhi 
directing the filing of an award in Court. 
The facts are given in the judgment of the 
lower Court and need not be repeated. The 
main point upon which Counsel contests the 
correctness of the order of the learned 
Divisional Judge isthat the so-called award 
is not any award at all. It appears that 
after the arbitrators had been appointed, 
the parties themselves on the 14th July 
1912 came to an agreement and settled 
their dispute. The settlement was drawn 
up in the form of a compromise and was 
signed by the parties and by the arbitrators. 
The arbitrators did not themselves make any 
inquiry into the merits of the dispute, and 
there was no necessity for them to do so as 
the parties had settled it themselves. 

The first question is whether the document 
of the 14th July 1912 is-an award or not. 
In coming to the decision that it is an 
award, the learned Divisional Judge has 
relied ‘chiefly on Gobardhan Das v. Jat 
Kishen Das (1). In that case an award, which 
purported to be a considered award of the 


(2) 22 A, 224; A. W. N. (1900) 52. 
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arbitrators framed after consideration of the 
statements of the parties and the eyidence 
of witnesses, was found in reality to be 
merely .an adoption by the arbitrators of 
an agreement arrived ab and signed by the 
parties to the reference. It was held that 
this did not prevent the award being a 
valid and binding award between the parties. 
That easeis, in my opinion, distinguishable 
from the present one, for there the arbitra- 
tors adopted the agreement of the parties 
as their own award and delivered it as 
such. In the present case the agreement 
between the parties, though signed by 
the arbitrators, has not been adopted by 
them as their own award at all, and it 
does not purport to be their award. 
Whether the agreement is or is not bind- 
ing upon the parties, I am clear that it 
is not an award to which the provisions 
of rule 20 of the second Schedule of the 
Civil Procedure Code apply. I, therefore, 
hold that the Court could not order it to be 
filed and could not pass a decree upon it. 
I accept the appeal, set aside the order of 
the Divisional Judge and dismiss the plaint- 
iffs’ suit. I direct that parties shall bear 
their own costs in both Courts. Mr. 
Balwant Rai on behalf of the appellants 
argues that any ornaments which were 
made over to the other side in execution of 
the decree shonld be returned by them. 
If any ornaments haye been made over in 
execution of the decree, it will be a ques- 
tion for the lower Court to decide whether 
they should be returned or not. I decline to 
pass any order in the matter. 
Appeal accepted, 


ALLAHABAD HIGH COURT. 
Seconp Civit APPEAL No. 345 or 1914. 
February 9, 1915. . 
Present: - Justice Sir P. C. Banerji, Kr. 
DINA—-Derenpant No, 1-—-APPELLANT 
- versus 
HARKISHEN DAS AND OTHERS— PLAINTIFF 


—Derenpans Nos. 2 & 3—Responpents. 

Agra Tenancy Act (II of 1901), ss. 57 (è), 177~ 
Ejectment for doing acts inconsistent with the purpose 
for which land was let—-Appeal to District. Judge— 
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Jurisdiction—Conversion of part of an agricultural 
holding into brick-field-— Ejectment, whether from part 
or whole of holding. 

Where the plaintiff sought to eject the defendants 
in the Revenue Court on the ground that they had 
committed acts inconsistent with the purpose for 
which the land had been leased: 

Held, that an appeal lay to the District Judge. [p. 
299, col. 2.) 

Lachman Das v. Nabi Buw, 1 Ind. Cas. 61; 
109; 6 A. L. J. 39, distinguished, 

Where a land was let for agricultural purposes and 
the lessee converted a portion of the jand into brick- 
field: i j 

Held, that thel conversion was clearly an act 
detrimental to the land and was inconsistent with the 
purpose for which it was let and that the lessee was 
liable to be ejected from the entire holding and not 
from the portion only. [p. 800, col. 1.] 

Second appeal from the decision of the 
District Judge of Benares, dated the 21st 
February 1914. 

Mr. Braj Nath Vyas, for the Appellant. 

Mr. Parmeshwor Dayal (for the Hon’ble Mr. 
Gokal Prasad), for the Respondents. 


JUDGMENT—The  plaintiff-respondent 
granted a perpetual lease to the appellant 
in respect of fourteen plots of land covering 
an area of 12°54 acres. The appellant sublet 
two of these plots, thearea of which is 158 
acres, to the defendants Nos. 2 and 3 for the 
purpose of making bricks and setting up brick- 
kilns. The defendants Nos.2 and 3 converted 
these plots into a brick-field, and thereupon 
the suit out of which this appeal has arisen 
was brought by the plaintiff against all . the 
defendants for their ejectment from the entire 
holding, on the ground that the defeudants had 
done an act detrimental to the land in the 
holding and inconsistent with the purpose 
for which it had been let. The suit 
purported to be one under section 57, clause 
(b), of the Agra Tenancy Act. The Court 
of first instance decreed the claim for 
ejectment, but ordered the defendant- 
appellant to pay compensation to the 
plaintiff and directed that upon payment 
of compensation ejectment shall not take 
place. On appeal the learned District Judge 
affirmed the decree for ejectment, but gave 
the defendant-appellant, liberty to remove 
the brick-kilns, and restore the land to the 
condition in which it was before it had 
been converted into a brick-field. The 
defendant No. 1 has preferred this appeal. 
The first contention put forward on his 
behalf is that the appeal from the decree 
of the Court of first instance did not lie to the 
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District Judge but lay to the Commissioner. 
This contention is, in my opinion, untenable. 
As I have said above, the suit was brought 
on the ground that by reason of the 
defendant having done an act detrimental 
to the laud in his holding and inconsistent 
with the purpose for which it was let, he had 
rendered himself liable to ejectment under 
section 57, clause (b). A suit for ejectment 
on one of the grounds specified in clause 
(b) of section 57 is one of the snits men- 
tioned in group B of the fourth Schedule 
to the Tenancy Act and an appeal from 
the decree in such a suit les to the 
District Judge. In a suit of this description 
the sub-lessees from the tenant should, as 
provided in section 64 of the Act, be joined 
as parties, so that the circumstance of 
the sub-lessees being made defendants to 
the suit did not alter its nature. [t was 
not a suit on the ground that the tenant 
had sub-let in contravention of the provisions 
of the Act and did not come within the 
purview of clause (d) of section 57. The 
learned Vakil for the appellant has referred 
to the ruling in Lachman Das v. Nabi Bae 
(1). That case has, in my opinion, no 
application to the present, inasmuch as it 
was held in that case that it was a suit in 
which the land-holder sued for ejectment of 
the tenant and his sub-tenants on the ground 
mentioned in clause (d) of section 57 and 
was a suit under section 31 (2), an appeal from 
adecree in which lay to the Commissioner, 
The present case, as L have said above, 
is a case in which the plaintiff sought to 
eject the defendants on the ground that 
they had committed the acts mentioned 
in clause b: of section 57. The appeal, 
therefore, lay to the District Judge. 

Fhe next contention on behalf of the 
appellant is that the defendants have done 


nothing detrimental to the holding or 
inconsistent with the purpose for which 
the land was let and that the lease 


granted to the defendant-appellant was 
not a lease for agricultural purposes but 
permitted the defendant to build on the 
land and do any other act he liked in 
regard to it. This contention, which was 
also raised in the Court below, has, in 
my opinion, been rightly repelled by that 
Court. From the terms of the lease it 


(1) 1 Ind. Cas, 161; 6 A. L. J. 39; 31 A, 109, 
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appears that it was taken for agricultural 
purposes. In the preamblo of the 
lease it is stated that the defendant 
had asked that he should be given a right 
to cultivate the land, so that the main 
object of the letting was agricultural, No. 
doubt the tenant was permitted to sink 
wells or make constructions on the land, 
but these apparently were ancillary to the 
main object of the tenancy, vz. agriculture. 
The buildings which might be erected 
were apparently buildings for 
cattle or implements of husbandry. Using 
a part of the land as a brick-field was 
clearly an act detrimental to the land for 
agricultural purposes and was inconsistent 
with the purpose for which the land was 
let. The appellant, therefore, in granting a 
sub-lease for the making of bricks committed 
an act detiimental to the land leased out 
to him and became liable to ejectment 
from his holding. The learned Judge has 
allowed the defendant to restore the land 
to its original condition and has provided 
in the decree that if this be done, the 
decree shall not be executed 
ejectment. This he has done in exercise of 
the powers vested in him by section 65. 
It is urged that the omission to restore the 
land sub-let to the defendants Nos. 2 and 3 
to its former condition should entail the 
ejectment of the appellant from that 
portion of his holding only and not from the 
entire holding. I cannot agree with this 
contention. Under section 57, clause (b), a 
tenant is liable to ejectment from his hold- 
ing on the ground of any act or omission 
detrimental to the land in that holding. If 
any such act is done in respect of a part of 
the holding, he is liable to ejectment from 
the entire holding and not from that portion 
only. As the holding was one entire hold- 
“ing for which a lump sum was to be paid as 
rent, the Court could not order the appel- 
lant’s ejectment from a portion only of the 
holding and apportion the rent, thereby 
substituting a different contract of tenancy 
for that into which the parties had entered. 
I accordingly dismiss the appeal with costs, 
including fees on the higher seale, 
but extend the time for restoring the land 
to its former condition to four months from 


his date. Ea 
: Appeal dismissed. 
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LOWER BURMA CHIEF COURT. 
SPECIAL First Crviu Appzan No. 38 or 1914. 
February 18, 1915. 

Present: —Mr, Justice Parlett. 

T. KATCHI ROWTHER—Pratwrire— 


APPELLANT 
Tersus 
R. NAINA MOHAMED —-DEFRENDANT——~ 
RESPONDENT. 


Promissory nole—Payarte athecw's: Ern on demand 
--Stamp Act (Il of 1899), ss. 2 (22), 35, Sch. I, 
Arts, 13, 49—Agreement—Court Fees Act (lI Lof 1870), 
s. 18--Court-fees, refund of. + f 

A document by which the execntant undertakes 
to make certain specified payments towards the sum 
due and agrees that his failure to do so shall render 
him liable to forfeit any payments he may already 
have made, is not a promissory note payable other- 
wise than on demand but only an agreement and is 
stampabie with 8 annas only. [p. 301, col. L.] 


Mr. Karaka for the Appellant. 

Mr. A.C. Dhar, for the Respondent. 

JUDGMENT.—Appellant sued on 2nd 
January 1914 to recover Rs. 1,637-8, interest 
and principal due on a promissory note in 
terms ofanagreement, both notes and agree- 
ment being dated lst June 1912. His suit was 
dismissed on the ground that itdid not lie, - 
first, because the promissory note was insuffi- 
ciently stamped, and secondly, because money 
was not recoverable under the agreement. 
He now appeals and asks that the case may 
be remanded for trial on its merits. It appears 
that ou Ist June 1912 plaintiff sold to defend- 
ant a boat for Rs. 3,000 of which Rs. 300 
was paid in cash, and for fhe balance of 
Rs. 2,700 defendant executed a'pro-note bear- 
ing interest at 1/4 per cent. per mensem., In 
itthe defendant promises to pay the sum to 
plaintiff or his order on demand; it is stamp- 
ed with a one-anna revenue stamp. At the 
same time defendant executed an agreement 
in favour of the plaintiff attested by a 
witness, in which he set out the reason 
wherefor the pro-note was executed and under- 
took to make payments to him as follows :— 

The interest month by month in full; 


Rs. 
On Ist September 1912 ... 2300 
On lst January 1913 200 
On lst June 1913 300 


‘On lst October 1918 |. 300 


On 1st January 1914 e. 3800 
On lst April 1914 .. 200 
On Ist June 1914 a 200 
On 30th July 1914 ss, 1,000 





Tota] Rs. 
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He wenton to say: “Tf I should fail to pay 
before the date specified above, I shall forfeit 
the payments made towards principal and 
interest and hand over boat No. 724 and its 
appurtenances.” The Judge held this document 
to be a pro-note payable otherwise than on 
demand and requiring more than a one-anna 
stamp. Asa matter of fact the document 
bears a one-rupee stamp, but even this would 
be insufficient under Article 49 read with 
Article 13 of Schedule I tothe Stamp Act, if it 
is held to bea promissory note payable other- 
wise thanon demand, and the insufficiency 
could not be remedied under section 35 of 
the Act. But, in my opinion, if is not a 
promissory note at all. Clause 22 of section 
2 of the Stamp Act shows what is meant by 
a promissory note which is not payable on 
demand, and the document in question is not 
of that nature. In my opinion if is an 
agreement and as such is sufficiently stamped: 
Its meaning and effect are, 1 think, plain. 
Defendant undertakes to make certain speci- 
fied payments towards the sum due under the 
promissory note and agrees that his failure 
to do so shall render him Hable both to 
forfeit any payments be may already have 
made and to return the boat. Ifthe stipulated 
payments were made, the plaintiff would 
doubtless forbear to enforce his rights under 
the promissory note, but upon default in 


payment he was, I consider, entitled to do so,” 


and this he hasdone in this ease, which is 
brought on the promissory note. The defend- 
ant alleged certain payments which the 
plaintiff did not give credit for, and he must 
now have an opportunity to prove them. The 
decree is reversed, and the suit will be 
ye-admitted and decided on its merits, costs 
to follow the result. A certificate for refund 
of Court-fees in this appeal will issue 
under section 13 of the Court Fees Act. 


Decree reversed ; Suit rema.ded, 
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PUNJAB CHIEF COURT. 
Seconp Civit ArpeaL No, 1812 or 1912, 
March 22, 1919, 

Present:-—Mr. Justice Scott-Smith. 
MUHAMMAD AGLI—Praiktivre— 
APPELLANT 
TETSUS 
Dr. MIR HAIDAR AND ANOTHER—- 
DErENDANTS— RESPONDENTS. 

Civil Procedure Code (Aet V of 1908), O Hiz- 
Suit to establish revermgnary right—Subsequent suil 
jor possession---Cause of action, whether same. 

A second suit is not barred by the provisions of 
Order LT, rule 2, of the Civil Procedure Code, unless the 
same cause of action is to be found within the four 
corners of the plaint in the first suit [p. 302, col. 1.! 

Where, therefore, a widow sold her husband’s 
house to the defendant and the husband’s brother sued 
for and obtained a decree that the sale conld not 
affect his reversionary rights in half of the house 
after the widow’s death and then sued for possession 
of the other half: 

Held that the act of the widow in selling the house, 
though a single act, gave rise to two distinct causes 
of action being an infringement of two distinct rights 
possessed by the plaintiff and, therefore, the second suit 
was not barred by Order II, rule 2, of the Civil Pro. 
cedure Code. [p. 202, col. 2.] 

Second appeal from the decree of the 
Court of the Divisional Judge, Sialkot Divi- 
sion, dated the 6th August 1912, revers 
ing that of the Subordinate Judge, second 
Class, Sialkot, dated the 21st December 


1911, decreeing plaintiff’s claim in part. 


Bhagat Govind Das, for Lala Mul Chand, 
for the Appellant. 


Sheikh Umar Bakhsh, for Dr, Muhammad 
Iqbal, for the Respondents. 


JUDGMENT .—tThe facts of the case out 
of which this appeal arises sufficiently 
appear fromthe judgments of the Courts 
below and are briefly as follows:—Musamarut 
Hakim Bibi, widow of Sher Ali, sold her 
lhusband’s house to Dr. Mir Haidar, defend- 
ant-respondent. The plaintiff, Muhammad 
Ali, present appellant, who is the brother of 
Sher Ali, brought a suit fora declaration that 
the sale by the widow of half of the house 
would not affect his reversionary rights 
after her death. In the plaint in that suit 
he expressed the intention of bringing 
another suit for possession of the other half 
of the house, which he said belonged to him. 
Tn that suit he was given a decree thatthe 
sale would not affect his reversionary righis 
in half of the house after the death of the 
widow, - 5 
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He has now brought the present suit for 
possession of the other half of the house and 
the lower Appellate Court has dismissed it, 
holding itas barred by the provisions of 
Order II, rule 2, Civil Procedure Code. The 
plaintif has fileda second se to this 
Court. 

The learned Divisional Jade in his judg- 
ment says that the two defendants gave the 
plaintiff only a single cause of action, viz., 
the sale and the transfer of possession of the 
house asa whole. It appears to me that 
though a part of the cause of action in the 
present case is the same as in the previous 
one, the whole cause of action is not the 
same. In the former case the cause of action 
was the alienation of the house in which, 
it was alleged, the widow had only a life- 
interest, “the alienation not having been 
made for valid necessity. In the present 
case the cause of action is the sale coupled 
with the entry of the vendee, Mir Haidar, 
into possession. Inthe former suit it was 
not necessary to allege that the vendee had 
taken possession ss that fact was not an 
essential part of the plaintiff’s cause of 
action. Inthe present case Mir Haidayr’s 
entry into possession is an essential part of 
the cause of action. It has been held that a 
second suitshall not be barred unless the 
same cause of action is to be found within 
the four corners of the plaint in the first suit, 
and I am clear that the whole of the plaintiff's 
present cause of action is not to be found within 
‘the four corners of the plaint in the previous 
suit. Bhagat Gobind Das, for the appellant, 
has cited Khairati v. Akko (1), in which it 
was held that a previous suit for declaration 
in regard to a sale by a widow did not bar 
a subsequent suit for pre-emption. It was 
pointed out in that case that the act of the 
widow wasan infringement of two distinct 
rights possessed by the plaintiffs, vizą their 
right as reversionary heirs of the widow’s 
husband and their right of pre-emption: al- 
though the act of the widow in selling the 
house was a single act, it really gave rise to 
distinct causes of action, upon which separate 
suits comprising distinct subject-matters 
might be brought. Similarly m the present 
case the act of Musammat Hakim Bibi in 
selling the house was an infringement of 
two distines rights possessed by the plaint- 


if, (1) bis right as reversionary heir of 
(1) 108 P. R. 1882. 


INDIAN CASES. 


[tots 


the widow’s husband in half the house, and 
(2) his right as proprietor in the other half 
of the house. The act of the widow in 
selling the house was a single one, but it 
gave rise to two distinct causes of action, 
Iam, therefore, clear that the present suit 
is not barred by Order IT, rule 2, of the 
Civil Procedure Code. The appeal is 
accepted, and the order of the lower Appel- 
late Court being set aside, the appeal is 
remanded thereto under Order XLI, rule 23, 
Civil Procedure Code, for re-decision. Stamp 
in this Court will be refunded and the other 
costs will be costs in the cause. 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
First APPRAL FROM ORDER No. 90 or 1914, 
February 8, 1915. 
Present:—-Mr. Justice Chamier and 
Mr. Justice Piggott. 

Tus COLLECTOR or BENARES IN GHARGE 
or THE COURT or WARDS AND anoturr— 
PLAINTIFFS——APPELLANTS 
VETSUS 
SHIAM DAS AND OTHERS——DEFENDANTS— 

RESPONDENTS, 

dyra Tenancy Act (II of 1901), s. 
constructive possession of holding, 
~—Remedy. 

A person who has been constructively in possession 
of a holding may be regarded as having been ejected 
within the meaning of section 79 of the Tenancy Act 
and, therefore, must sue under that section if he 
iar to recover possession of the holding. [p. 308, 
col, 1. 

First appeal from an order of the Sub- 
ordinate Judge of Jaunpur, dated March 2nd, 
1914. 

Mr. Ryves, for the Appellant. 

Mr. B. E. O’Conor (with him the Hon’ ble 
Mr. Gokul Prasad), for the Respondents. 

JUDGMENT.—This is an appeal against 
an order of the Subordinate Judge of 
Jaunpur, directing that the plaint be returned 
to the plaintiff for presentation to the 
proper Court. The Subordihate Judge was 
of opinion that the suit as brought was 
cognizable only by the Revenue Court. The 
only facts which need to be stated for our 
present purpose are that in 1869 the 


T9— Person in 
dispossession of 
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ancestors of some of the defendants made a 
simple mortgage of the property in favour 
of the ancestor of Rai Sheo Prasad and Rai 
Shambhu Prasad, who are represented in the 
present case by the Collector of Benares as 
Manager of the Court of Wards. A decree 
nisi for sale was obtained on the mortgage 
in February 1901. An order absolute for 
sale was passed in April 1904. The 
property was put up for sale in March 1907, 
when it was purchased by Sheo Prasad and 
Shambhu Prasad, and the sale was confirmed 
in May 1907. In the plaint it is stated 
that the plaintiffs endeavoured to obtain 
possession of the property in October 1907 
but were resisted by the defendants. The 
cause of action is said to have arisen on 
October 3rd, 1907. The original mortgagors 
of the property were fixed-rate tenants. The 
principal defendants to the suit are the 
zemindars of the land. On March 21st, 1904, 
they obtained a decree for arrears of rent 
against the fixed-rate tenants and on May 
14th, 1904, they obtained an order for their 
ejectment and in due course ejected them 
and took possession of the land. The 
plaintiffs in the present case claimed to have 
acquired the rights of the fixed-rate tenants 
aud so to have become themselves fixed-rate 
tenants of the land. The Subordinate Judge 
was of opinion that this was a suit by 
tenants, who bad been ejected otherwise than 
in accordance with the provisions of the 
Tenancy Act, against their land-holders for 
recovery of possession of a holding within 
the meaning of section 79 of the Tenancy 
Act. From the facts stated above it appears 
that the plaintiffs have never in fact held 
possession of the land in suit. It has been 
held by this Court in several cases that a 
person who has been constructively in 
possession of a holding may be regarded as 
having been ejected within the meaning of 
section. 79 of the Tenancy Act and, therefore, 
must sue under that section, if he wishes to 
recover possession of the holding. We 
negd not review the rulings cited to us, for it 
seems to us quite clear that jn the present 
case it is impossible to hold that the 
plaintiffs have ever been even in constructive 
possession ` of tb% holding. The persons 
whose rights they claim to have acquired 
were ejected by the landlords in May 1904. 
The plaintiffs did not purchase the property 
till March 1907 and they do uot profess to 
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have gone anywhere near the property till 
October 1907. As the plaintiffs do not 
assert that they have ever actually held 
possession of the land and it is impossible 
to hold that they have ever been even 
constructively in possessoin.of the land, we 
cannot hold that they have been ejected 
within the meaning of section 79. We 
express 10 opinion whatever on the merits 
of the case, but we are of opinion that the 
suit was maintainable in the Civil Court 
and that the order of the Subordinate Judge 
cannot be maintained. We allow this 
appeal, set aside the order of the Subordinate 
Judge and remand the case to the Subordi- 
nate Judge for trial according to law. Costs 
here and hitherto will be costs in the cause 
and will include in this Court fees on the 
higher scale. 


~ Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
| Civin Revisron Perition No, 128 or 1918, 
January 6, 1915. 

Present:—-Mr. Stuart, A. J. C. 
LALTA SINGH—PLAINTIPP—APPLICANT 
VETEUS 
Prince Mirza HUMAYUN QADAR AND 
ANOTHER——[)EFENDANTS—OPpOsITE PARTY, 

Oudh Rent Act (XXII of 1886), s. 108 (10)-—Declara- 
tion that plaintiff is not tenant but under. proprietor, 
suit for, maintainability of—-Jurisdiction of Civil and 
Revenue Courts. j 

Section 108 (10) of the Oudh Rent Act applies nos 
only to under-proprietors whose rights as such have 
been declared by a competent Court or admitted by 
the superior proprietor, but also to persons who claim 
to be under-proprietors but are asserted by the 
superior proprietor to be tenants. And such persons 
cannot sue in a Civil Court for declaration of their 
title to under-proprietary rights until they have 
instituted a suit inthe Revenue Courts under section 
108 (10) of the Oudh Rent Act. [p. 804, col. 1.] 

Khadim Husain v. Musanunat Jamil Bibi, 7 Ind. Cas. 
608; 13 O. C. 188, followed. 


Application against the order of the District 
Judge, Lucknow, dated 26th June 1913, up- 
holding that of the Munsif, South Lucknow, 
dated 24th April 1914. l 

Babu Salig Ram, for the Appellant. 

Babu Bisheshwar Nath, for the O ppositg 
Party. 5 
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MOHABIR PERSHAD CHOWDHURY t. CHANDRA SHEKAR SAHAI. 


JUDGMENT.—In this case the applicant 
alleges that he is a chakdar and as such an 
under-proprietor of the land in question. The 
lessees of the superior proprietors sued him 
for rent ina Rent Court and obtained a 
decree against him. Subsequently they applied 
to eject him from possession of the land, 
.treating him asa tenant. He asserted that 
he was an 
their right to eject him by a suit under 

section 108, clause 8, Act XXII of 1886. 


His . suit was dismissed and the ejectment 


was upheld. He has. now attempted to come 
‘into the Civil Court to obtain a declaration 
_ that he is an under-proprietor in possession 
_ of the land. i 
“It is laid down in 
v. Musammat Jamil Bibi (1) by a Bench 
of this Court that the application of 
section 1C8, clause 10, of the Oudh Rent 
Act is not confined to under-proprietors 
whose rights as such have been declared by 
a competent Court, and that not only a 
person who has been declared to be an under- 
proprietor under a Settlement Court decree 
aud a person whose under-proprietary rights 
are admitted by the superior proprietor, but 
alsoa person who claims to bean under- 
proprietor and who is asserted by the superior 
proprietor to be a tenant, has a right to 
sue for recovery of occupancy of land from 
which he asserts that he has been illegally 
ejected under the provisions of section 108, 
clause 10, and that itis not copen to him to 
assert his title to under-proprietary rights in 
a Civil Court until he has instituted a suit 
under section 108, clause 10. The facts in 
this case make that decision absolutely 
applicable, and accordirg to the view taken 
in that decision, this application must fail. 
The learned Counsel for the applicant hag 
endeavoured to distinguish the facts in the 
present case, but he has not succeeded in 
establishing that there is any distinction. 
His main point is that, as theland in ques- 
tion is land which accreted to the mahal by 
alluvion, the provisions of section 108, clause 
10, would not apply to it. T cannot accept 
this argument. For the above reasons | 
dismiss this application. The applicant will 
pay his own costs and those of the other side. 


Khadim Husain 


Application rejected. 
(1) 7 Ind. Cas. 608; 18 0. C. 188. 


- 


under-proprietor and contested ° 


CALCUTTA HIGH COURT. 

Civiu Rute No, 451 of 1914, < 
December 15, 1914. 
Present:—Justice Sir Herbert Carnduff, 
Kr., and Mr. Justice Chapman. 
MOHABIR, PERSHAD CHOWDHURY anp 
ANOTHER-——P LAINTI FFS—RESPONDENTS— 
PETITIONERS 
versus 
CHANDRA SHEKAR SAHAI—Devenpayr 


—-APPELLANT— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 151,152, 
scope of—Mortgage-decree—Property formed anto nerc 
mahal-—New description not given in decree—Amend- 
ment of decree—Failure of justice . 

A decree for the sale of a mortgaged property 
which was originally an undivided share ina mahal 
and was so described in the mortgage-deed, bur 
which was before the institution of the suit formed 
into a separate mahal, was passed describing the 
property as in the deed. Onan application being 
made for amending the decree so as to give the new 
description of the mortgaged property: 


Held, that the Court had jurisdiction under section 
151 of the Code of Ciyil Procedure to amend the 
decree to prevent mockery and travesty of justice, 
[p. 305, col. 1.] 


Appeal from Original Decree No. 87 of 
1912, beingan appeal preferred against that 
of the Sub-Judge, third Court, Patna, passed 
in Suit No. 41 of 1903 and dated the 18th 
May 1908. 


Dr. Rash Behari Ghosh, Babus Umakali 
Mukherjee and Abani Bhusan Mukherjee, for the 
Petitioners. 

The Howble Sir S. P. Sinha and Babu 
Rajendra Pershad, for the Opposite Party. 


JUDGMENT. — This was a Rule calling on 
the opposite party to shaw cause why we 
should not amend a decree of this Court 
which is now under execution. It was heard 
at length on the 38rd instant, when 
at the suggestion of the petitioner who has 
also sought for a remedy by appealing 
to this Court against the refusal of tho 
lower Court to execute his decree, we 
reserved judgment and intimated that we 
would dispuse of both the appeal and the 
Rule together. On further consideration, 
however, and jin view of the delay which 
the vourse suggested will involye and of the 
circumstance that the qwestion now raised 
is totally different from that raised by the 
appeal, we are strongly of opinion that we 
ought to deal with the latter as soon as 
possible. | 


` 
~~ = 
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The decree was for the salé~of certain 
property, which was originally an undivided 
share in a mahal bearing Touzi No. 58S in 
the Patna Collectorate and is so described 
in the mortgage-deed, but which was before 
the institution of the suit formed into a 
separate mahal behving Touzi No. 2014/9706. 
No mention of the change was made during 
the proceedings in the trial and Appeal 
Courts,and our decree naturally and properly 
‘followed the description inthe deed. The 
result is that the decree has so far been 
found to be waste paper and we are asked 
to make the necessary amendment. 

For the opposite party Mr. Sinha has 
argued that the only provision of the Code of 
Civil Procedure, 1908, under whieh this 
could be done is section 152 and that that 
obviously has no application. In this he 
is, we think, clearly right, but we are unable to 
‘yield to his further argument that if this 
special section cannot be applied we cannot 
fall back npon and apply the general pro- 
vision saving our inherent turisdiction to 
be found in section 151. For section 151 
expressly declares that “nothing in this 
Code” and, therefore, nothing inthe wext 
section 152 “shall be deemed to limit or 
ortherwise affect the inherent jurisdiction 
of. the Court to make such orders as may 
be necessary for the ends of justice or to 
preventabuse of the process of the Court.” 


‘And it seems tous that, if ever there was ' 


a case of justicecalling for our intervention 
in order to prevent mockery and travesty of 
itself, this is one. The facts are admitted 
and on the merits all that can be suggested 
is that the petitioner had a sinister motive 
an deliberately giving the miscescription, 
but we confess ourselves wholly unable 
to conceive how it can possibly have been 


so, while we canot see that the 
opposite party has been in any way 
damunified or prejudiced in the slightest 


degree, 

We make this Rule absolute with costs 
‘agd amend the decree by including in it 
both the old and the new description of the 
mortgaged property and we fix the hearing- 
fee.at five gold mohurs. 


T 
a- 


Rule made absolute, 


P 
Bem ee 


| 
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MAIANTA HUNUMAN SARAN t. SHUONATH MAHTUO, 


CALCUTTA HIGH COURT. 
Seconp Crvic Arrear No. 1000 or 1911. 
December 10, 1914. 
 Present:—Mr, Justice Holmwood and 
Justice Sir Herbert Carnduff, K+. 

MAHANTA HUNUMAN SARAN— 
PLAintipey-—APPRLUANT 
versus 
SHEONATH MAHTO AND oruers— 
DEFENDANTS——RESPONDENTS, 
Gut by a tenent’s widow —Possession. by donve— 


Death of donee—Resumption by widow—Hjectment, 
liability of, 


The widow of an original tenant made a gitu 
of her husband’s tenaucy in absolute title and 
permanently to a stranger who, after enjoying it 
for three years, died. On his death. the widow 
resumed the tenancy: 


Held, that by merely occupying the land on the 
death of the donee without proving herself an heir, 
she conid not acquire any right of tenancy in the land 
in question, and, therefore, sho was liable to ejectment 
by the zemindar, [p. 806, col. 23 


Appeal against the decree of the Additional 
District Judge of Patna, dated the 14¢h of 
January 191], reversing that of the 


Munsif, second Conrt of that place, dated the 
13th of June 1910. 


Babus Umakali Mukherjee and Surendranath 
Ghosal, for the Appellant. 


Mr. M. Khurshed Hussain, for the Respond- 
ents, l 


JUDGMENT,— This second appeal arises 
ont of a suit brought by the plaintiff as the 
malik of the village to eject the defendants 
Nos. 1 to 4.as trespassers. We are now 
only concerned with defendant No. 4. The 
Munsif in the first Court held that the 
defendants had failed to prove any tenancy, 
or rather the plaintiffs’s title as semdndar 
has been admitted and proved, and, there- 
fore, gave a decree to the plaintiff. In appeal 
the learned Additional District Judge has 
held that the defendant, who is the widow of 
the original occupancy raiyat, has established 
her title to the disputed land as occupancy 


tenant and, therefore, the plaintiff’s suit must 
fail. 


It appears that the defendant No. 4 was 
the widow of the original tenant, Dular 
Chand, and in the view we take of “the case 
if is unnecessary” td tonsidés” thë questions 
that have been incidentally argued, whether 
the holding of 1 bigha:1®& cottalis forms a com- 
plete raiyati holding “in the ‘plaintiff's tukhta 


d 
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and whether there isa custom of trausfer- 
ability. in the village. We were at first in- 
-clined to think that these qvestions would 
have “to be decided, but in the simple view 
of the case that the widow made a gift in 
absolute title and permanently to one Gaja- 
dhar Alahton, who enjoyed this piece of land 
and other portions of Dular Chand’s holding 
for nearly three years, and that on his 
death the widow resumed these lands with- 
out any ‘legal title whatever, certainly not 
as the heir of Gajadhar, it is dificultto see 
how the learned Judge’s finding, that Sheo- 
ruttan as widow of Dular Chand has 
established her title to the disputed land, 
can be supported. By the tamleknama she 
lost all right to the land that she gave to 
Gajadhar, and she has, as the learned Judge 
rightly points out, now to show how she 
again became the tenant of the plaintiff. By 
merely occupying the land upon the death 
of Gajadhar without ostensible heirs she 
could not acquire any right of tenancy in 
this land. She is, therefore,in this view of 
the case a person who is upon the 
semindar’s land without any subsisting title 
and, therefore, liable to ejectment and it 
being found that plaintiff is sole landlord 
of the piece of land in suit, he is entitled to 
succeed. 

In this view the appeal must be decreed. 
The jadgment and decree of the lower 
Appellate Court must be set aside: and 
those of the Munsif restored with costs in 
all Courts. 


Appeal decreed. 


ALLAHABAD HIGH COURT. 
Firsr Cry Appear No, 225 or 1913. 
February 9, 1915. 
Present:—Sir Henry Richards, Krt., Chief 
Justice, and Mr. Justice Tudball. 
DIN DAYAL-——Derenpayt—-A PPELLANT 
` m UETSUS 
RAMDHAN—-PLAINTIFF AND ANOTHER— 
DEFENDANT —RESPONDENTS. 
Pre-emption suit by one . co-dharer against another 
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-—Custom, proof oj—Burden of proof—Wajib-ul-arz 
entry, production of, whether sufficient—Karibi and 
baidi, meanings of. 

In a suit for pre-emption against another co-sharer 
it ies upon the plaintiff to prove not only that a 
custom of pre-emption exists, but that there is a cus- 
tom under which he has a right to pre-empt as 
against another co-sharer. [p. 346, col. 2.] 


Therefore, in such a case the mere production of an 
entry in a wajib-ul-arz the meaning of which is more 
than doubtful, is not sufficient to discharge the onus 
which lies on the plaintiff. [p. 807, col. 1.] 


The expressions karibi and baidi are ambiguous 
expressions and they may refer to nearness or 
distance in space or nearness or distance in 
relationship. [p. 306, col 2.] ‘ 

First appeal from an order of the Judge 
of Azamgarh, dated the 3lst July 1913. 


Mr. Iqbal Ahmad, for the Appellant. 
My. Hamilton, for the Respondents. 


JUDGMENT.—This appeal arises out of a 
suit for pre-emption. The plaintiff and the 
vendee are both co-sharers and the former 
stated in his evidence that he was also a 
relation. An entry in the wajrb-ul-arz records 
a right of pre-emption first in the Mssadar 
karibi and then hissadar baidi. It appears ' 
that at one time there were a number of sub- 


divisions: of the mahal which have now 
ceased to exist. The Court of frst 
instance dismissed the plaintiffs suit, 


holding that a custom giving the plaintiff a 
preferential right over the defendant was 
not proved. The lower Appellate Court 
reversed the decreee of the Court of 
first instance and remanded thecase. The 
vendee comes here in appeal. 


We think that the decree of the Court 
of first instance was correct and ought to 
be restored. It lay upon the plaintiff to 
prove not only that a custom of pre-emption 
existed, but that there was a custom under 
which he had a right to pre-empt as 
against another co-sharer. The only 
evidence he adduced was the extract from 
the wajtb-uwl-arz. This extract esrran.s 
the expressions “karibi” and “baidi”. They 
are ambiguous expressions which may refer 
to nearness or distance in space, or 
nearneess or distance in relationship. The 
opening paragraph of tHe plaintifs own 
plaint would seem to show that hẹ then 
attributed the meaning of “space” to 
the expressions and not that of “relationship”. 
The..written statement of the defendant 
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shows that he also attributed this meaning 
to the expressions. In our opinion it 
cannot - be said that the plaintiff by 
production of an entry, the meaning of 
which was more than doubtful, discharged 
the onus which lay upon him. 

We allow the appeal, set aside the 
order of the Court below and restore the 
decree of the Court of first instance with 
costs in all Courts. 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First CIL Appean No. 66 or 1912. 
. March 31, 1914. 
Present:—Mr. Lindsay, J. C. and 
Mr, Stuart, A. J. O. 
RAM AUTAR AND OTHERS——DEFANDANTS— 
APPELLANTS 
VE SUS 
Raja ABUL HASAN KHAN—Pvaintirr— 
RESPONUENT. 

Cause of action, accrual of-—-Declaration that defend- 
ant is not proprietor, superior or inferior, suit for— 
Limitation, starting point of——Jurisdiction of Civil and 
Revenue Courts — Declaration that defendant is er is not 
agricultural tenant, suit for, maintainability of —Plaint- 
if owning half share in village, when entitled to 
declaratory decree against rights of defendant in 
pillage—Decree, declaratory, validity of. 

_ The cause of action. for a suit for a declaration that 
the defendant is not a proprietor or an under-proprie- 
tor, does not necessarily accrue to the plaintiff at the 
time when the defendant asserts the title implying 
that he is not liable to ejectment and that assertion 
finds place in khewat entries, until that assertion is 
put forward as a substantial defence in ejectment 
proceedings before the Revenue Court. [p. 808, col. 2.] 

Budesab v. Hanmanta, 21 B. 509, referred to. 

AgCivil Court is entitled to declare that a person is 
or is not an agricultural tenant, eeven though the 
Revenue Court has exclusive jurisdiction to determine 
the nature of the tenancy and to eject that person. 
[p. 809, col. 1.] i 

Raghubar v. Raja Rampal Singh, 3 O. C. 385 and 
Maheshwar Parshad X Muhammad Ewaz Ali Ehan, 3 
Ind. Oas. 200; 18 C. W. N. 1098; 10 O. L. J. 
138; 11 Bom. L. R. 868; 31 A. 394 (P. C.); 6 M. L. T. 
168; 19 M. L. J. 442; 120. C. 293, referred fo. 


INDIAN CASES, 


hina) 


307 


A decree fora declaration that the principal defend- 
ant is neither a superior nor an inferior proprietor 
in the village, is good, although the plaintiff is 
owner of only one half of the village, if the, mort- 
gagee in possession of the remaining half is implead- 
ed as a defendant in the case. [p. 309, col. 2.] 


Appeal from the decree of the Subordinate 
Judge, Gonda, dated 30th March 1912. 

Nawab Mirza Sadiq Ali Khan, for 
Appellants. 

Mirza - Sami Ullah Beg, for the Respond- 
ent 


JUDGMENT .—This is an appeal against 
a declaratory decree to the effect that 
the appellants have no proprietary interests, 
inferior or superior, inthe village of Barahra 
Jot. The appellants are members of a 
Brahman family descended from a certain 
Bhawani. In 1869 Harbans, son of Bhawani, 
instituted a claim in the Settlement Court 
for nankar and dahyak against the superior 
proprietor of the village. This claim was 
dismissed on a finding that Harbans had 
no rights in the village as a sub-proprietor. 
In 1871 the Court of Wards, as Manager 
of the village on behalf of the superior 
proprietor, issued a notice of ejectment against 
Harbans. He objected alleging sub-proprietary 
title. An issue was framed as to whether 
he had any title in the village, and it 
was decided that he had no title of a 
sub-proprietary nature. In 1874 Munna, a 
grandson of Bhawani, made aclaim in the 
Settlement Court for a bùt right in the 
village. That claim was also dismissed. 
In 1885 the superior proprietor of the 


the 


“village issued a notice of ejectment against 


Brij Lal, son of Harbans, in respect of 
11 bighas 14 biswas, of which he was in 
possession. He objected alleging a right 
as thekadar for the year 1298 Fasli. His 
objection was allowed with respect to 8 
bighas 10 biswas only. In September 1903 
an application was made to the Tahsildar 
for the substitution of the names of Ram 
Autar, Ram Prakash, Indar Datt, 
Parmeshwar, minor under the guardianship 
of Ram Autar, Ram Sudh and Mathura 
Prasad, members of the same family, in 
place of the names of Brij Lal and Ram 
Nidh, deceased. There is nothing to show 
the exact capacity in which the names of the 
deceased persons were entered in the khewué, 
Their names were apparently entered astheka- 
dars. When the application for mytation was 
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made, a certain Nasir Ahmad, stated to be 
an agent of the superior proprietor of 
half the village, and a certain Maulvi 
Muhammad Abdussami, stated to be an 
agent of the Balrampur Estate which 
held a mortgage over the remaining half 
of the village, deposed before the Tahsildar 
that the family to which the applicants 
belonged were thekadaran dawami, that is 
to say, perpetual lessees of the village. The 
application was granted. There is nothing 
to show that the names of the applicants 
were entered as perpetual lessees. The 
superior -proprietor of half the village was 
apparently under the impression that the 
names of the applicants bad been entered, 
as perpetual lessees, for in 1906 an 
application was made on his behalf for 
correction of the khewat. This application 
was refused, on the ground that it was 
his duty to have appealed against the 
correctness of the entry madein 1903 and 
that as he had failed to do so, it was not 
open to him to apply for subsequent 
amendment. In 1908 the Court of Wards 
in charge of the village on behalf of the 
superior proprietor, and the Balrampur 
Estate, issued a notice of ejectment against 
the appellants in respect of “the rights 
that they possessed in the village. The 
validity of this notice was contested in the 
Revenue Court, which decided that the 
appellants were perpetual lessees of the 
village, and that they could not be ejected 
by a notice ‘issued under the provisions 
of the Oudh Rent Act. On the 15th August 
1911, the suit in question was brought 
for the ejectment of the appellants, and 
for a declaration that they had no rights 
as proprietors or under-proprietors in the 
village in question. 

The learned’ Subordinate Judge dismissed 
the suit for possession and decreed the 
declaration as prayed in the plaint. The 
present appeal is preferred. 


The appellants have set up that they 
are perpetual lessees by virtue of a lease 
alleged to have been executed in their 
favour more thav a hundred years ago. 
They filed a document which they asserted 
was such a lease. The learned Subordinate 
Judge refused to accept the document as 
ġgenùine. We agree with. his finding upon 
this point, The document in question has 
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been produced in this case for the first 
time. If if were genuine, it would , have 
assisted the appellants’ predecessors-in-title 
in every portion of the litigation to which 
we have referred. It appears inconceivable to 
us that, if this document had been genuine, 
it would not have been produced at the 
time of the First Regular Settlement, or 
during subsequent settlement proceedings, 
or in -the course of the previous litigation. 
The document was not capable of proof 
on the allegation that it was over a hundred 
years old, but we see no reason to presume _ 
its genuineness. Upon the facts we are 
able to come to an affirmative finding 
that it has been fabricated. The remaining 
evidence to support the plea that the 
appellants are perpetual lessees of the village 
in question consists of the depositions of the 
two agents. There is every reason to suppose 
that both these agents colluded with the appli- 
cants when the application for the correction 
ofthe khewat was made, and in the case 
of one agent we find that there is reliable 
evidence that he was actually bribed to 
make the statement which he made. Inno 
circumstances was the evidence of either 
agent of value to prove that a perpetual 
lease existed, and we have no _ hesitation 
in finding on the -facts that the appel- 
lants are not perpetual lessees of the 
village in-question, 


The learned Counsel for the appellants 
has urged that the suit is barred by 
limitation. We find that it was open to 
the respondent to date his cause of action 
from 1908 whenthe Revenue Court refused 
to uphold the notice in ejectment. ‘The 
cause .of action did not necessarily accrue 
in 1906 when the khewat was corrected. 
An assertion of title by a tenant which 
would imply that he is not liable to 
ejectment would not become effective 
against the Jandholder until such time as 
it was put forward asa substantial defence 
in ejectment proceedings. We are supported 
in this view by the decision in Bud&ab 
v. Hanmanta (1). The view taken of the law 
in that case was to the effect that allegations 
by a tenant to the effegt that he is not 
liable to ejection, do not necessarily throw 
upon a landlord the onus of refuting them 


(1) 21 B. 509. . 
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by suit (page 516) but that, when a suit for 
ejectment is filed, the period of limitation 
commences from the date when the plea to 
avoid ejectment is asserted in the proceedings. 


The learned Counsel for the appellants has 
also argued that the decree is bad in law, 
for the reason that a Civil Court in Oudh 
has no right to pass a declaration with 
regard to the status of an agricultural 
tenant, inasmuch as the question of the 
status of an agricultural tenant can be deter- 
mined only by a Revenue Court. The law 
on the subject was stated by a Bench of this 
Court in Raghubar v. Raja Rampal Singh (2). 
Subsequent decisions upon the point have 
followed the pronouncements made in the 
decision in that case. At page 369 in that 
judgment Mr. Spankie said: “But, as far 
as I know, it has not been held that, where 
the Revenue Court has decided that the 
plaintiff is not a tenant, or has decided that 
he is a tenant, it has power to decide the 
question whether the plaintiff is or is not 
a tenant finally, and the Civil Courts cannot 
take cognizance of such question. It 
seems to ine that, whichever way the question 
is decided by the Revenne Court, the party 
againsL whom it is decided can go into the 
Civil Courts and claim, if he is the plaintiff, 
a detlaration that he is not a tenant, or if he 
is the - defendant, a declaration that the 
plaintiff is a tenant, and that the Civil Courts 

. can make the declaration claimed. The 
Revenue Courts have, I think, exclusive 
jurisdiction to decide, where a tenancy is 
admitted, what the nature of the tenancy is, 
“but where the existence of the relation of 
landlord and tenant is denied, I do not 
think that they have exclusive jurisdiction 
to decide as to the existence of such relation.” 
In the case of Maheshwar Parshad v. Muhammad 
Ewaz Ali Khan(3), their Lordships of the Privy 
Council decided that, where a Settlement 
Court had given a decree declaring a certain 
person the permanent lessee of the village, 
ang where this decree was subsequently 
altered by the superior Appellate Court to a 
decree granting the applicants a farming 
lease for 30 years, although the holder of 
this lease could nof be ejected except by a 


(2) 3 O. Œ. 365, | 

(3) 3 Ind. Cas. 200: 12 O. C. 298; 18 C. W. N. 1093; 
10 ©. D. J. 133; 11 Bom. L R. 868; 81 A. 394 (P, CO); 
6 M. L. T. 168; 19 M, L. J. 442; 36 I. A. 114. 
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Revenue Court, the talukdar was entitled to 
a declaration ina Civil Court to the effect 
that the descendants of the lessee were not 
entitled to the rights of wunder-proprietors 
or to any rights other than those of tenants 
for a term of 30 yéars whose term has 
expired. This decision of their Lordships of 
the Privy Council covers the facts in the 
present case and justifies the decree of the 
learned Subordinate Judge who, while find- 
ing that he cannot give possession of the 
village in question to the plaintiff-respondent, 
has decreed a declaration that the appellants 
are not entitled to proprietary or under- 
proprietary rights of any kind, including 
rights as perpetual lessees. We, therefore, 
find against the appellants on the above 
point. 

The remaining point taken by the learned 
Counsel for the appellants is that the plaint- 
iff-respondent is owner of only one-half of 
the village in question. The assertion is 
correct, but. as he joined the mortgagee in 
possession of the remaing half as a defendant 
in suit this cirewmstance does not invalidate 
the decree. 


These conclusions dispose of all the 
matters argued in appeal before us. We, 
therefore, dismiss this appeal. The appellants 
will pay their own costs and those of the 
contesting respondent. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civiu Appeat No. 1211 oF 1913. 
February 2, 1915. 
Present:—-Mr. Justice Ayling and 
Mr. Justice Tyabji. . 
SAPTHARISHI REDDIAR AND oTHERS~- 
Derenpants—-APPELLANTS 
versus 
Tue SECRETARY or STATE ror INDIA 
In COUNCIL, REPRESENTED BY THE 
COLLECTOR or TRICHNOPOLY— 


PLAINTIFF ~RESPONDENT. 

Contract Act (IX of 1872), e 70—Plaintiff and de- 
fendant co-owners of land irrigated from same source-— 
Repairs effected by plaintiff—Defendant benefited by 
vepairs—-Contribution—Option to accept or refuse benefit 
if necessary.” 
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The plaintiff and the defendants held equal areas 
of land irrigated from the same source nud cer- 
tain repairs became necessary for the preservation 
of the irrigation works. The plaintiff submitted 
an estimate of repairs to the defendants and called 
on them for a proportionate contribution. The 
defendants replied that they had no objection to 
the repairs being done but they were under no 
liability to contribute and would not do so. The 
plaintiff effected the repairs and brought the pre- 
sent suit to recover a proportionate share of the 
cost from the defendants. It was found that the 
repairs were lawfully effected and the defendants 
were benefited by them and the plaintiff did not 
intend to do them gratuitously: 

Held, that section 70 of the Indian Contract 
Act applied to the case and the defendants were 
liable to contribute towards the cost of the repairs. 
[p. 811, col. 2; p. 814, col. 1]. 

Damodara Mudaiiar v. Secretary of State for India, 
18 M. 88; 4 M. L. J. 205: Yogambal v. Naina Pillai 
Marakayar, 3 Ind. Cas. 110; 6 M. L. T. 362; 19 M. L. 
J. 489; 33 M. 15 and Gajapathi Kristna Chandra Deo 
v. Srinivasa Charlu, 20 Ind. Cas. 445; 25 M. L. J. 483; 
(1914) M. W. N. 99; 14 M. L. T. 20, referred to, 

Per Ayling, J.—Section 70 of the Contract Act 
does more than reproduce the English Law as laid 
down in Lampleigh v. Brathwatt, 1 Sm, L. C 141; 
Hob. 105; Moore 866; Brownl. & Gold. 7 and itis the 
duty of the Courts of India to have regard to the 
section itself without ` considering the restrictions 
imposed by the English Case-Law. [p. 31], col. 1.] 

Per Tyabji, J.— There is no warrant for introduc- 
ing the necessity for option of declining or accepting 
the benefit in construing section 70 of the Indian 
Contract Act. [p. 318, col. 1.] 

Yogambal v. Naina Pillai Marakayar, 3 Ind. Cas, 
110; 6 M.L.T. 162; 19 M. L. J. 489; 33 M. 15, dissented 


from, 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Trichinopoly, in Appeal Suit No. 251 of 
1912, preferred against that of the Court 
of the District Munsif of Namakal, in Original 
Suit No. 1 of 1910. 

Mr. T. V. Muthukrishna Iyer, for the Appel- 
lant. 

The Government Pleader, for the Respond- 
ent. 

JUDGMENT. 
= ÅYLING, J.—The facts of this case as 
found by the lower Appellate Court may 
be summarized thus. The plaintiff and 
defendants hold approximately equal areas 
of land irrigated from the same souree—the 
Andapnram tank and the Karuvattar anicut 
and channel feeding the same. Certain 
rapairs became necessary for the preservation 
of these irrigation works. The plaintiff 
prepared an estimate for the repairs, inform- 
ed the defendants that it was proposed to effect 
them and called on them for a proportionate 
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contribution. The defendants replied that 
they had no objection tothe plaintiff’s ¢arry- 
ing out the repairs but that it was not 
customary for them to contribute to such 
repairs, and they declined to do so. “The 
plaintiff then effected the repairs and 
bronght the present suit to recover a pro- 
portionate share of the costs from the defend- 
ants, basing his claim on section 70 of the 
Contract Act. The only question is whether 
this section applies. 

That the repairs were lawfully effected 
is not disputed. That they were for the 
benefit of the defendants is also not disputed: 
and 1 can see no basis for the argument that 
because the plaintiff also benefited by them 
the section is inapplicable. Vide Damodara 
Mudaldar y. Secretary of State for India (1). 
That the plaintiff did not intend to effect 
them gratuitcusly is found and there is 
certainly evidence to support the finding. It 
only remains to determine whether the defend- 
ants enjoyed the benefit of the repairs 
within the meaning of section 70 and this is 
the crux of the whole controversy. The de- 
fendants (appellants) rely on the ruling of 
Sankaran Nair, J.,in Yogambal v. Naina 
Pillai Marakayar (2) that a person 
cannot be said to have enjoyed a benefit 
within the meaning of section 70, Contract 
Act, unless he bas had an option of 
accepting or rejecting it. The plaintiff-res 
pondent on the other hand draws attention to 
the views expressed by Miller and Sadasiva 
Aiyar, JJ., in Gajapatht Krisina Chendra Deo 
vy. Srinivasa Charlu (8). 


I think there can be no question that the 
judgments in these cases indicate a very 
substantial difference of opinion between the 
learned Judges who disposed of.them. The 
wording of section 70 is very wide indeed. 
It might even be contended that it covered 
the case of a benefit forced on a man against 
bis will as long as the act conferring it was 
not unlawful: though in view of the 
obligatory nature of the words “is bound. to 
make compensation,” that is an interpretation 
which any Court would be loth to adopt. 
That some more restricted meaning should be 

6 


(1) 18 M. 88; 4 M. L. J. 208. 

(2) 3 Ind. Cas. 110; 83 M. 15;6 M. L. T. 162; 19 
M. L. J. 489. 

(3) 20 Ind. Cas. 445; 14 M. T. T. 20;25 M. Ti. J, 433; 
(1914) M, W. N. 99, 
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given to it is in fact recognised by both the 
leatned Judgesin the later case as well as in 
Damodara Mudaliar v, Secretary of State for 
India (1). Miller, J., in effect holds (1) that it 
is not necessary that the beneficiaries should 
exercise the option of accepting or declining 
the benefit before it is conferred and (2) that 
if he enjoys afterwards without objection, he 
must be presumed to accept it. Sadasiva 
Aiyar, J., is careful to state that “if the 
benefit 1s conferred notwithstanding notice of 
protest of the man benefited that he did not 
want the benefit proposed to be conferred on 
him, the act could not be said to have been 
done on his behalf.” But both learned 
Judges appear to differ from Sankaran Nair, 
J., in holding that section 70 does more than 
reproduce the English Law as laid down in 
Lampleigh v. Brathwait (4) and that it is 
the duty of the Courts in India to have 
regard to the section itself without consider- 
ing the restrictions imposed by English Case- 
Law. 

In this respect Tam inclined to agree with 
them and there can be no doubt that this 
application of the principles enunciated by 
either of the learned Judges to the present 
case would entail the dismissal of the appeal. 
I find some little difficulty in construing the 
defendants’ letter, Exhibit 6, into an acceptance 
of the benefit, but it is clear that the defend- 
ants enjoyed the benefit without objection 
and in the view taken by Miller, J., must be 
held bound to contribute. Sadasiva Aiyar, d., 
takes, as it seems to me’ an even stronger 
view than Miller, J., and his interpretation 
of the section would. undoubtedly cover the 
present case. 

On the other hand there are passages in 
Sankaran Nair, J.’s judgment in Yogambal v. 
Naina Pillai Marekayar (2) which seems 
to indicate that he would have held the facts 
of the present case to disclose the exercise 
by implication of an option to accept the 
benefit. | refer to the portion of his 
judgment in which he considers the effect 
of the earlier case reported in Damodara 
Mudaliar v. Secretary of State for India, 
(1). The facts of that case are practically 
indistinguishable from those of the case be- 
fore us: and the learned Judges Collins, C. J., 
and Shephard, J. (with whose judgment I 


(4) 1 Sm. L. C. 141; Hob, 1€5; Moore 866; Brownl. 
& Gold. 7. f 
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respectfully agree) hold section 70 .to he 
applicable, althongh according to English 
Law the suit would not have been sustain- 
able. Sankaran Nair, J., does not say the 
decision in that case was wrong but on his 
own interpretation accepts it as correct. 
He says: 

“He (the person benefited) must have 
been held liable, therefore, on the facts of the 
case, that repairs were necessary for the 
preservation of the tank and there would 
have been no water in the tank for 
irrigation but for such repairs, and when, 
therefore, the zamindar elected to use the 
water available only on account of such 
repair, he must be taken to have adopted 
the plaintiff's act and enjoyed the benefit 
thereof. It was also found that he was a 
consenting party.” - 


The meaning of the latter sentence is 
somewhat obscure. There is nothing in 
the judgment in Damodara Mudaliar va 
Secretary of State for India (1) suggestive 
of consent except suchas can be imphed 
from the absence of express objection, and 
the learned Judges distinctly say that 
actual consent need not be proved. Mr. 
Justice Sankaran Nair somewhat amplifies 


. the brief statement in the earlier judgment 


that “the repairs were necessary for the 
preservation of the tank:” but the amplifi- 
cation is merely explanatory; if repairs are 
necessary for the preservation of the tank 
(and that is the specific finding in the 
present case also), this implies that 
if they are not executed the tank would 
become useless and without water. There 
is in fact specific evidence in the pre- 
sent case that if the work had not been 


carried out, the anicut would have 
been washed away and the bund of 
the tank in danger. I see no reason to 


doubt that this was what the lower 
Courts had in mind in finding the repairs 


necessary for the preservation of the 
tank. 
It would appear then that there is 


nothing in the exposition of the law by 
Sankaran Nair, J., which would assist the 


appellants in the present case and that 
being so, I do not think we are called 


upon to refer an abstract question of law 
to a Full Bench. Our attention has been 
drawn to a more recent case, Rajah of, 
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Pittopur v. Secretary of State (5), in 
which the same learned Judge (Sa ngan, 
Nair, J.) has again discussed the point; 
but I do not find any material addition 
in the later judgment to what is expressed 
in the earlier one. 
I would dismiss 
costs. 
TYABJI, 


this appeal with 
J.—The plaintiff and defendants 
have been found to be co-owners of a 
tank whieh the plaintiff has repaired; 
and the plaintiff has obtained a decree for 
compensation for part of the expenses of 
the repairs, under section 70 of the Indian 
Contract Act. The validity of this decree is 
questioned before us. 

The finding of the lower Appellate 
Court is comprehensive, and couched in the 
very terms of secticn 70. In this Court, 
therefore, the defendants can question the 
decree in favour of the plaintiff, only on 
the ground that there was no evidence in 
support of the finding or of any integral 
portion of it. It is not questioned that the 
repairs were lawfully done. The arguments 
on behalf of the defendants can, therefore, 
be conveniently considered under’ threé 
heads, víz., whether there was any evidence 
for holding: 


(1) that the repairs were done by the 
plaintiff for the defendants; 

(2) that the plaintiff did not intend to 
do the repairs gratuitously ; and 

(3) that the defendants enjoyed the 
benefit of the repairs. 


It is admitted that each of these three 


facts must be established by the plaintiff 
before he can take advantage of section 
70, >. 


With reference to the first two ques- 
tions it is clear that the plaintiff was 
also interested in the repairs. In sucha 
case, as observed in Yogambal v. Naina Pillai 
Markayar (2) the Courts will not from the 
mere fact that the defendants have benefited 
by the plaintiff’s act, presume that the work 
was done for the defendauts or that it was 
done in expectation of payment; if the 
plaintiff has done the work for himself 
he would clearly not expect any payment. 
The docnments in the present case, however, 
leave no doubt that the repairs were done 


(5) 25 Ind, Cas, 783; 16 M. L, T. 875, 
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as much for the defendants as for , the 
plaintiff [see Damodara Mudaliar v. Secre- 
tary of State for India (1)] and that there was 
no intention onthe part of the plaintiff to 
do the repairs gratuitously. 

With reference to the third circum. 
stance [ have mentioned above, though 
there is conflict of opinion, no exception 
has been taken to the following remark 
in Damodara Madaltar v. Secretary of 
State for India (1); 

“Itis plain that the section ought not 
to beso read as to justify the officious 
interference of one man with the affairs or 
property of another, or to impose obliga- 
tions in respect of services which the 
person sought to be charged did not wish 
to have rendered.” i 

The difference of opinion arises in the 
effort to read the section so as to justify such 
interference, and to prevent such obliga- 
tions being imposed. 

In Damodara Mudaliar v. Secretary of State 
for India (1) attention was drawn to the 
necessary elements of fact involved in the 
section, and to the distinction between 
cases where the plaintiff himself has an 
interest in doing the act, of which the 
defendant is alleged to have enjoyed the 
benefit, and where the plaintiff has no 
such interest. But in Yogambal v. Naina 
Pillai Marakayar (2) Sankaran Nair, J., with 
whom Munro, J., agreed, went farther and held 
that “a person can be said to enjoy a benefit 
under the section only by accepting a 
benefit when he has the option of declining 
or accepting” (page 20). These words 
strictly considered seem to me to put too 


great a strain upon the words — such 
other person enjoys the benefit . theréof,”’ 
It may be that enjoying” implies ‘some- 


thing more than what happens if a benefit 
results without any adoption on the part 
of “such other person”of any act by which 
he takes advantage of the benefit. If 
this isa correct interpretation of the word, 
“enjoy,” then the third requirement of 
the section to which I have referred above 
may be analysed into two component 
parts :— bi 

(a) that the act of the plaintiff is calculated 
to have results which may confer a benefit ou 
the defendant ; and 

(b) that the defendant has availed himself 
af such heneficial results, 


4 


Vol. XXVIII] 


Yet [ean see no warrant for introducing 
the necessity for an option of declining 
or accepting the benefit. It may be that 
the defendants have availed themselves of 
the results of the plaintiff's acts because 
the defendants could not do otherwise. They 
would still be said to have enjoyed the 
benefit. It seems to me that the view 
alluded to by Miller, J., in Gajapathi Kristna 
Chandra Deo v. Srinivasa Charlu (3) is 
the correct one and the attitude of the 
defendant towards the results of the acts 
which are alleged to have been beneficial 
to him, (including the circumstance whether 
the defendant had the option of accepting 
or declining the alleged benefits of the 
act) can only be relevant to the question 
whether the plaintif did actually confer a 
benefit upon the defendant. “ Tt would 
seem,” says Mr. Justice Miller “to be a 
- sufficient answer to the plaintiffs claim if 
the defendant declined the benefit which 
it was proposed to thrust upon him.” He 
may ~ be taken to be the best judge of 
what is beneficial to himself in ordinary 
cases and could not in such cases be said 
to have enjoyed a benefit which was no 
benefit. On this ground or on the grounds 
that in such cases the payment is not 
really made for the defendant, may be rested 
the ‘cases which decide that unless the de- 
fendant is willing to accept the benefit, the 
payment will not be recoverable under the 
section. 


Hence where some act is done by the 
plaintiff (1) under such circumstances that 
the defendant has had the option of either 
availing himself of the results of that act, 
or of remaining in the same position in 
which he would bave been if the act had 
not been done and where having such 
option, the defendant has chosen the former 
alternative, the proof of ‘the exercise of 
such option satisfies the requirements of 
section 70 of the Indian Contract Act: 
thee defendant cannot then deny that he 
“enjoyed” the results of the plaintiff's 
acts or that the results were “ benefits” 
so far as he was concerned. But (2) in 
the converse case, where the defendant has 
not had any choice, so that he could not 
have prevented the plaintiff doing the act, 
nor avoided (even if he had desired it) 
“being affected by its results, the plaintiff 
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must establish that as a matter of fact 
his act resulted in a benefit to the defendant. 
Finally (3) when the defendant has (as 
suggested by Sadasiva Aiyar, J., in the 
same case at page 439) given notice of 
protest, then not only would the act not 
be said to be on his behalf, but it may 
well be inferred that it was not for his 
benefit. In this view the fact whether or 
not there was an option to the defendant 
to enjoy the benefit of the plaintiff's act, 
would supply strong indications as to 
whether the act really brought any benes 
fit to the defendant, or whether he is sought 
to be made liable to pay compensation 
for some act in which he was not inter- 
ested and whether the plaintiff seeks 
re-payment of expenses alleged to be incurred 
on ‘behalf of the defendant, which the 
defendant would not have considered worth 
incurring if he had been consulted. 


The absence of any option to the 
defendant may place a heavier burden on the 
plaintiff to prove that his act really re- 
sulted in a benefit to the defendant. Bui 
the absence of such an option cannot, it 
seems to me, by itself prevent the result 
being considered a benefit to the defendant 
or prevent the defendant being said to 
have enjoyed the benefit, should it be found 
that the results reached the defendant and 
were beneficial to him. 


The repairs in the present case were 
urgently necessary for the very preserva- 
tion of the tank. Prior to undertaking 
the repairs, the plaintif informed the 
defendants of his desire to do so, and after 
stating that the defendants were bound to 
contribute to the expenses, informed them 
that they would be required to contribute. 
In reply the defendants answered that they 
had no objection to such repairs being 
carried ont by the plaintiff, and added: 
“To the question whether we have any 
objection to contribute our share of the 
charge of the said repairs, our answer 
is that we never used to contribute the 
said share and that there is no reason to pay 


. the same.” 


Jt was cpen to the plaintiffs Counsel 
to argue as he did that the defendant's 
present plea is inconsistent with the attitude 
then taken up by them. The defendants 


314 


ANATOO v. MUKSUD ALI, 


now say that the alleged benefit of the 
repairs is thrust on them ; they then said 
that they were entitled to enjoy the bene- 
fitas a matter of right without contribut- 
ing to the expenses, and implied that they 
would so enjoy it. 

Moreover, there is a finding that the 
repairs were urgently necessary for the 
tank and that but for the repairs the tank 
was in danger of breaching and of over- 
flooding the lands of the defendants; it 
is not denied that the repairs were carried 
out after notice to the defendants, and 
after they had been informed that they 
would have to contribute to the expen- 
ses; it is not alleged that there was any 
repudiation by the defendants or anything 
to show that they honestly did what may 
reasonably be expected to be done if they 
had really intended to renounce the benefit 
of the repairs rather than contribute to 
the expenses or if they had” intended to 
continue in the same position in which 
they would have been but for the repairs. 
It seems to me to be clear, therefore, that 
the defendants cannot deny either that the 
repairs have resulted beneficially to them 
or that they have availed themselves of 
those results. Though the plaintiff did not 
specifically call upon the defendants to 
declare whether they would or would not 
enjoy the benefit of the repairs, the de- 
fendants left no doubt on the point that 
they did intend to enjoy the benéfit. 


_ In wy opinion, therefore, the finding that 
the defendants enjoyed the benefit of the 
plaintiff’s act within the terms of section 
70 of the Indian Contract Act was justified 
by the evidence and the appeal should be 
dismissed with costs. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Secono Civiu Appears Nos. 1693, 3087 AND 
3088 or 1912, . 

August 31, 1914. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 

IN AppnsaL No. 1693 or 1912 
AMATOOQ—Derenpaxt—Ist PARTY AND 
Sheik HASSAN ALI—Derenpant 2ND PARTY 
~~ APPELLANTS 
teTSUS 
Sherk MUKSUD ALI AND OTHERS —- 
PLAINTIFF— RESPONDENTS 
In ApecaL No, 3087 or 1912 
DUNDI DAS AND axnotrHer—Derenpants— 
APPELLANTS 


VeErsus 
Sheth MUKSUD ALI—Prainmrr— 
RESPONDENT. 


In ApPPRAL No. 3088 or 1912 
Mausammat SU NU RI AND OTHERS—- DEFENDANTS 
— APPRLLANTS 
versus 
Sheik MUKSUD ALI—Ptatntire— 
RESPONDENT. 

Merger, applicability of doctrine of - Land tenures 
in India-English doctrine of merger, how far 
applicable in India —Equity—Transfer of Property Act 
(IF of 1882), s. 111 (®© (f). 

Where two leases in favour of the same person for 
the same land are not conterminous and the lessors 
of the two leases have different rights and the leases 
have different lives although some part of their 
existence be co-existent, the different interests do 
not merge either under the provisions of the 
Transfer of Property Act or the general law of 
merger. [p. 316, col. 1.] 

The English doctrine of mer ger does not apply in 
its entirety to land tennres in India. [p. 816, col. 1.] 

Jn deciding whethei there is a merger in equity, 
what must be first looked is the intention of the 
parties and if that be not expressed, then the Conxt 
looks to the benefit of the person in whom, the 
interests coalesce. [p. 317, col. 1.) 


Appeals against the decrees of the District 
Judge of Purnea, dated the 3rd of April 1912, 
reversing that of the Munsif, Ist Court, at 
Kishangunj, dated the 26th of Jannary 1911, 


Dr. Rash Behary Ghose and Moulvi Nur-ud- 
din Ahmed, for the Appellants. 

Babus Dwarka Nath Chakervarthy, ae 
Nath Mukherjee and Nanda Lal Banerjee and 
Moulvi A. K. Fazal Hug, for the Respondents. 

Babu Biraj Mohan Mojumdar, for the Deputy 
Registrar. 


JUDGMENT.—The plaintiff No.1 is the 
auction-purchaser at a rent sale in respect ofa. 
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patni talug of 8-annas l-gandasharein Taluga 
Jibba Kata Gheringacn. The plaintiff No. 2 
was said to he the real purchaser, plaintiff 
No, 1 being his servant and benamdar. Tt 
was owing to an objection made by the defend- 
ants that they became joint plaintiffs. It 
has been held that the bdenamz has not been 
proved: this finding has heen very strongly 
impeached before us, but the finding is one of 
fact, however unsatisfactorily it may have 
been arrived at. 


The defendants first party are the cul- 
tivating ratyats and defendants second 
party, holders of an intermediate tenure 
said to have been annulled by the plaintiff 
ae lunder section 167 of the Bengal Tenancy 

et. 

The plea of the defendants first party was, 
amongst other things, that they had paid 
the rent to their landlords, the defendants 
second party, and the relation of landlord and 
tenant did not exist as between themselves 
and the plaintiffs. 


The defendants second party pleaded that 
they had a permanent malguzari right granted 
by the 16-anna proprietors more than 
200 years ago in the time of their 
ancestors and that although the mokarari 
right granted by the defaulting patnidar in a 
recent year might bave been annulled, the 
malguzart right could not be and had not 
been annulled. 

The main question in the appeal is whether 
the malguzart right of defendants second 
party merged in the mokararid right 
granted by the defaulting patnidar and has 
been annulled with the mokararz by the 
service of notice under section 167 of the 
Bengal Tenancy Act. < 


The Court of first instance held that as 
the malguzari interest exisisted long 
before the creation of the patni, it was not 
an incumbrance within the meaning of 
section 161 and had not been annulled by 
the sale of the patni and the notice under 
section 167. 


The learned District Judge has upset that 
decision onthe ground that the malguzart 
interest had merged into the mokarart interest 
and the annulment- of the mokararz was 
sufficient for the destruction of the rights of 
the defendants second party. The learned 
Judge thinks that section 111 (d) of the 
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Transfer of Property Act had the effect of 
merging the malguzarz right in mokarari 
right and even if the Transfer of Property Act 
had no application the law of merger 
applied on general principles and there 
was a welding of the two rights in one. The 
correctness of the judgment of the learned 
Judge has been impeached on various pcints, 
but it will be sufficient to deal with the 
question of merger alone. 


The mokarart patta granted by the patni- 
dars to the defendants second party is to the 
effect that “you have been in possession from 
a very ancient time—from the time of your 
ancestors of—a malguzart right &e.,..... now 
at your desire we give you a mokarari 
etc. ....... “° so that the ancient matguzar/ 
rights are recited as existing when the 
mokarart was given. The defendant in 
his deposition says, he paid a nazraąana aud 
had the malguzari made mekairari ie., 
not liable to enhancement. Neither the 
document nor the deposition shows that any 
subsisting right was given up. It is probable 
that the incidents of the ancient malgnzarl 
right were questioned by the patnidar who 
demanded enhancement and some nazranu was 
paid to stop all future claims for enhancement. 
Supposing tnat the ‘Transfer of Property 
Act was applicable to the case, let us see 
how it favonrs the case for the plaintiffs. 
Section 111 (ra) is: “A lease of immoveable 
property determines in case the interests 
of the lessee and the lessor in the whole of 
the property become vested at the same 
time in ore person in the same right.” 
The lessorsof defendants second party were the 
zemindars of 16-annas: the patucdar was 
lessee under an Sas. lg. malik. Supposing that 
the patnidar could be taken as the lessor of 
the defendant second party to the extent of 
Sas. lg. the entire interest of the patnddars. 
did not come into the hands of defendant 
second party, but says the learned District 
Judge that the patnidar gave the mokarard 
and the mokarart and the pre-existing 
malguzarte came into the same hands. In 
the first place, that would not bean union of 
the entire interests of the lessor and the 
the lessee in the same hands and in the 
second place,the union would not bein thesame 
right. The difference obviously is that the 
malguzart was granted by the zemindars and 
would- last as long as the zemindari lasted, 
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but the mokarari was granted by the patint- 
dars and would: last as long as the patni 
lasted. Those two rights could not possibly 
coincide all along their length and breadth: 
section 111 (d) would not, therefore, do. 
The only other provision of the ‘Transfer 
of Property Act that might be referred to 
was section 111 (f). That has not, however, 
been relied on, obviously on good grounds: that 
clause-is: “A lease of immoveable property 
determines...(f) by Implied surrender” andthe 
illustration is—A lesseeaccepts from his lessor 
anew lease of the property leased to take 
effect during the continuance of the existing’ 
lease. This is an implied surrender of the 
former lease and such lease determines 
therenpon. The same considerations that 
apply to section 111 (d) seem to apply here 


also: the two leases are not conter- 
minous, ihe lessors of the two leases 
have different rights—the leases have 


different lives althongh some part of their 
existence might be co-existent. ‘he Transfer 
of Property Act, therefore, does not help 
the plaintiff, 


The English doctrine of merger in Common 
Law has been broken in upon by various 
Statutes from time to time in England, and 
I think it has never been held that the 
law in its entirety is applicable to land 
tenures in India. On the other hand very 
eminent Judges have doubted that ib does. 
In the case of Woomesh Chunder Goopto v. 
Raj Narain Roy (1) Sir Barnes Peacock said, 
“my own impression is that the doctrine 
of merger does not apply to lands in the 
mofusil.” In the case of Jibanti Nath 
Khan v. Gokool Chander Chowdhury (2) (Pigot 
and Banerjee, JJ.) it was said: No authority 
has been shown us for holding that 
the doctrine of mergerapplies to such cases 
as this in India, that is that a patni 
interest must merge imm the zemindari 
interest if they come into the same hands 
and we do not think thut we should, for 
the first time, so far as we are aware, apply 
the doctrine to such a case.” Then in the 
recent case Lal Mahomed Sarkar v. Jagir 
Sheik Mallik(3) (Sir Lawrence Jenkins, C. J., 
and Mockerji, J.), the learned Chief Justice 


(1) 10W. R. 15. 
(2) 19,0. 700. 
(8)-2 Ind. Cas, 654; 18 C, W. N, 918, 
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said: “It is at least doubtful “whether 
the doctrine of merger applies to 
lands in the Moffuszl.” Reliance is placed, 


however, on several other cases which itis 
seid help the plaintiffs and on some of 
which the learned District Judge has 
relied in this case. The mataspring of 
these later cases seems to be the decision of 
the Privy Council in the case of Raja Kishen 
Datt Ram v. Rajah Mumtaz Ali Khan (4). 
That was a case in which the mortgagee ac- 
quired certain birt-tenares existing within the 
mortgage taluq on very favourable terms 
and treated them as merged in the ftalug :' 
the mortgagor was allowed to redeem 
the whole talwg including the bris on 
paying the mortgage-money and the purchase 
money of the rts as compersation. This 
case was decided on the ground 
that the mortgagee had taken advantage 
of his position as such to acquire the 
birts upon very inadequate consideration 
and not treated the birts as surviving. If 
the case bad been decided on the ground 
of merger, the mortgagor would not have 
been compelled to pay the purchase-money 
paid by the mortgagee as a condition precedent 
to the redemption. Their Lordships made 
a remark: “Had they (the purchases of the 
biris) been made by or on behalf of a taluqdar 
holding under an absolute, as distinguished 
from a mortgage, title, the tenures would, 
as a matter of course, have merged in the 
falug. ” 

In the case of Promotho Nath Mitter v. Kali 
Prasanna Chowdhry (5) Maclean, C. J., and 
Banerjee, J., held that when a patni 
interest created after the Transfer of Property 
Act is purchased by the zemrndar, the 
paint merges in the zemindarz under section 
111 (42) of the Transfer of Property Act. 
Mr. Justice Banerjee, who was a party to the 
case of Jibanti Nath Khan v. Gokool Chuuder 
Chowdhury (2), explains the distinction by 
saying that no reference was made to the 
Transfer of Property Act in that case. In 
the case of Surja Narain Mandal v. Nanda Lal 
Sinha (6) reference was no doubt made to 
the remarks of the Privy Council in the case 
of Raja Kishen Datt Ramev. Rajah Mumtaz 
Ali Khan (4), but the case was decided on 

(4) 5C. 198; 5 C. L. `'R. 213; 6 I. A. 145; 4 Sar, P. C. 
J. 17; 3 Suth. P. C. J. 637; Rafique and Jackson’s P, 


C. No. 58; 3 Ind. Jur. 426: 3 Shome L. R. 1. 
(5) 28 C. 744, (6) 33 ©. 1212, 
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the ground that the acquisition by the 
mortgagor enured to the benefit of the 
mortgagee aud enhanced his security. In 
the case of Ulfat Hossain v. Gayani Dass ¢7) 
(Stephen and Vincent, JJ.) the proprietary 
and the mokararz interests were hoth pur- 
chased by one person. All these cases are 
clearly distinguishable from the present. 
ln all these cases the interests of the 
lessor and the lessee came into the same 
hands and apart from the application of 
section 111 (d) ofthe Transfer of Property 
Act, there was no equitable consideration 
to prevent the merging of the rights. 
= In the present case, however, as I have 
shown the provisions of section 111 of the 
Transfer of Property Act do not apply 
and there is no equitable consideration 
which attracts the application of the doctrine 
of merger. í 
~. Mr. Foa, in his book on the Law of Dand- 
furd and Tenant, says: “In deciding 
whether there is a merger in equity what 
must be first looked at is the intention 
of the parties and if that be uot expressed, 
then the Court looks to the benefit of the 
person in whom the interests coalesce.” Foa, 
5th Edition, page 629. This doctrine of 
benefit was laid down by the Judicial 
Committee of the Privy Council in the case 
of Gokal Das Gopal Das v. Puran Meal 
Premsukh Das (8): “The obvious question 
to’ ask in the interests of justice, 
equity and good conscience is, what was 
the intention of the party paying off the 
charge” He had a right to extinguish it 
and a right to keepit alive. What was 
his intention Y lf there is no express 
evidence of it, what intention should be 
ascribed to him ? The ordinary rule is that 
a man having a right to act in either of 
two ways shall be assumed to have acted 
according to his interest.” Here there is no 
ewpress evidence that the defendant second 
party intended to give up the ancient 
malgusart right. Ib must be assumed, there- 
fore, that he intended to keep it, and if he did, 
the annulment of the subsequent mokarari 
“cannot destroy the pre-existing malguzarz 
vight. In this view of the case I set 
aside the decree ef the District Judge and 
restore that-.of--the Munsif with costs in 
(7).3.Ind. Cas. 994; 36 C. 802. > a hi 
= (87 10 O. 1085;.11 I-A. 126;. 8 Ind, Jui, 396; 4 Sar.. 
P. 0. J. 648. 5 S IH i 


INDIAN CASES. 


& 
317 
all Courts. The learned Vakil for the 
respondents says that the appeals other 


than No. 1693 have been settled; the learned 
Vakil for, the appellants says he has no in- 
structions on the point. If they. have been 
settled, well and good; if not, they will ke 
decreed with costs. 

ctppeal alleied. 


PUNJAB CHIEF COURT. 
Seconn CIVIL APPEAL No, 1609 or 1914. 
February 13, 1915. 
Present:—My. Justice Shadi Lal. 
HARI RAM AND anotrner—Pratyrires— 
APPELLANTS 


VETSUS 
HUKAM CHAND AND OTHERS— DEFENDANTE 
—- RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XNI, r. 1g 
— Debt—Attachment——Payment to devree-hulde sr —« 
Judgment-creditor not entitled tu recorer debi—Debtur 
not absolved from liability to pay debt to ereditor. 

A debtor is not absolved trom liability to pay del 4 
due to his creditor by the fact that he paid the debt 
tou decree-holder ou receipt of a warrant attaching 
the debt in execution of his decree, when the 
judginoent-ciciditor was not entitled to recover the 
debt from the debtor against whom warrant of 
attachment was issued, for in such cases at is the 
duty of the debtor to contest his liability to pay the 
debt to the dceree-holder. [p. 818, cols. 1 & 2.) 

Second appeal fromthe decree of the 
Divisional Judge, Amritsar Division, dated 
the Ist June 1914, varying that of the 
Subordinate Judge, first Class, Amritsar, 
dated the 2nd August 1913, decreeing claim. 


Mr. B. Bevan Petman, for the Appellants, 
Bakhshi Tek Chand, for the Respondents, | 


l 

JUDGMENT.-—The facts of this case are 
simple and have been stated correctly in the 
judgment of the learned Divisional Judge. 
The plaintiffs have obtained Letters of 
Administration cum testamento annexo of the 
estate of one Lok Nath, to whom the defend- 
ants owed a debt, and tbe present suit is for 
the recovery of that debt. It appears that 
certain creditors of Lok Nath’s grandson, 
Radha Kishen, who had been disinherited by 
his grand-father’s Will, sued outexecution, and 
attached under Order KAT, rule 46, the debt 
due by the defendants to’ Lok Nath’s estate 
on the allegation that Radha Kishen was 
entitled to it jointly with Karm Chand, wha 
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is the legatee under the Will. The defendants, 
thereupon, paid out of Court Rs. 526-12-9 
about the end of 1910 to the decree-holders 
and obtained their receipts. Now it has 
been held in Fida Husain v. Maulu Bakhsh (1) 
that a payment out of Court which has beer. 
duly certified is quite as good as a deposit in 
Court and I must, therefore, regard the pay- 
ment as having been made in pursuance of 
the order of the Court. 


The question then arises whether this pay- 
ment to the creditors of Radha Kishen oper- 
ates as a discharge pro tanto of the defend- 
ants’ liability to the plaintiffs and prevents 
the latter from recovering the entire sum due 
to the estate of Lok Nath. It is quite clear 
that the plaintiffs: were not a party to the 
proceedings in which the order under Order 
XXI, rule 45, was passed, and they are 
certainly not bound by anything done in 
pursuance of that order. 
that the Court was quite wrong in taking 
action against the defendants who did 
not owe anything to Radha Kishen. It 
is true that the Letters of Administration 
were not granted to the „plaintiffs until 
tha 15th of November 1912, but it appears 
from the notice dated the I6th of May 
1909. and other evidence on the record 
that the defendants at the time of the 
payment were fully cognisant of the 
contents of the Will and knew that the 
plaintiffs denied 21 foto the claim of 
Radha Kishen to a share in-the property 
of Lok Nath. 


On these facts it is manifested that the 
plaintiffs are the only persons who are 
entitled to recover the debt and I cannot 
understand how any payment made behind 
their backs by the defendants to the 
creditors of Radha Kishen could be legally 
put forward asa valid answer to this suit. 
To put the matter in the most favourable 
light for the defendants, it reduces itself 
to this. B, who is a debtor of A pays 
bona fide and under the orders of a Court 
money to C, who wrongfully claims to be 
the joint creditor of B; can such payment 
by B be regarded asa payment to AP I 
have no hesitation in returning the answer 
in the negative. I am not aware of any 
authority, and certainly none has been 


(1) 21 A. 145; A. W. N. (1899) 12. 
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quoted before me by the learned Pleader 
for the respondents, which makes a payment 
of this kind binding upon the plaintiffs. 
The defendants have no doubt suffered for 
the mistake of the Court, but it seems to 
me that they have themselves to thank 
for it. It was their obvious duty to 
press before that Court the contention that 
they were not liable to pay the mouey to 
Radha Kishen or to his creditors, and to 
carry the matter toa higher Court in the event 
of the decision of the Couré of first instance 
being adverse to them. Be that as it 
may, I am quite clear that there is 
absolutely no reason for depriving the 
plaintiffs of their legitimate dues. The 
view taken by the learned Divisional 
Judge is incorrect and cannot be upheld. 
In regard to interest, Mr. Tek Chand 
frankly admits that if the plaintiffs are 
entitled to the principal they are equally 
entitled to the interest thereon. 
1 accordingly accept the 
aside the decree of the lower Appellate 
Court and restore that of the Court of 
first instance. They must pay the costs 
of the original Court as ordered by that 
Court, but as regards the lower Appellate 
Court and this Court, I in view of all the 
circumstances of the case, direct that the 


appeal, set 


‘parties bear their own costs. 


Appeal accepted. 


eteran nee aeee 


MADRAS HIGH COURT. 
Civiu Revision Perrrion No. 110 or 1914, 
February 4, 1915. 
Present:—Mr. Justice Seshagiri Aiyar. 
Mr. R. G. ORR AND ANOTHER—PLAINTI ERS —- 
PETITIONERS 
VETSUS 
VA, PE, RI. MU. CHITHA CHINNA 
YEGAPPA CHETTY—Dersnpant— 


RESPONDENT. E 

Contract Act (IX of 1872), s. T4—Deposit of certain 
amount—Condition of forfeiture on breach of contract 
—Amouwnt deposited only one-twentieth of the amount 
stipulated to be paid under the contract—Forfeiture or 
penalty. 7 

Whether a certain sum of money was paid by 
way of deposit to be forfeited in case of a breach 
of contract or penalty to bo relieved against, is a 
question of fact to bo detormined on the facts of 
each case. [p.319, col. 2.] | 

In such cases the ‘smallness or largeness of 
the amount is only a factor in determining whether 
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there was deposit in reality although it goes by that 
name in the contract. [p. 320, col 1.) 

The tule of law applicable to cases of sale, which 
forfeits the deposit m case of breach of contract, 
equally applies to leases also, and there is no essential 
difference inthe characteristics attached to each of 
these kinds of contract. [p. 320, col. J.j 

Where there is an express contract which 
stipulates that on breach of it the amount deposited 
shall be forfeited, that contract must be given effect 
to without reference to section 74 of the Contract 
Act. [p. 819, col. 2.) - 

Manian Pattar v. Madras Railway Company, 16 M. 
L. J. 37; 29 M. 118; Natesa Aiyar v. Apparu Padayachi, 
19 Ind. Cas. 462; 13 M. L. T. 391; 24 M. L. J. 488; 
(1913) M. W. N. 341, followed, l 

Srinivasa y. Ratnasabhapathi, 16 M. 474, 3 M. L. d. 
124, overruled, i 

Inve Dagenham (Thames) Dock Company, Ex parte 
Hulse, (1873) 8 Ch. 1022; 43 L.J. Ch. 261; 21 W. 
R. 898, followed. 

Cornwall v. Henson, (1900) 2 CL. 298; 69 L.7.Ch. 581; 
82 L.T. 785; 49 W. R. 42, Howe v. Smith, (1884) 27 
Ch. D. 89 at p. 101; 53 L. J. Ch. 1055; 50 L. T. 573; 
32 W. R. 802; 48 J. P. 778, distinguished. 

Section 74 of the Contract Act has no appli- 
cation to cases where a certain sum of money 
was paid as a precatitionary measure for the perform. 
ance of a contract. [p. 319, col. 2.] 

Where there are two remedies open to a party 
independent of each other, adoption of one dogs not 
show that effect is given to the other also. 
col, 2. | 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the Subordinate 
Judge of Ramnad at Madura, in Small 
Cause Suit No. 266 of 1913. 

Messrs. K. Srinivasa I,enyar and S. Gopala- 
swami Iyengar, for the Petitioners. 


Mr.: K. V. Krishnaswamt Iyer, for the 
Respondent. 
JUDGMENT.—The plaintiffs, who are 


the lessees of the Sivaganga zamindart, gave 
a sub-lease of certain properties to the 
defendant in Faslz 1818 for ten years. 
the allegation that a default was made by 
the. defendant in carrying ont the stipula- 


- tions contained in the lease deed, the 
plaintiffs cancelled the lease and entered 
into possession of the properties. They 


brought this suit on the ground that a 
sum of Rs. 483-6-0 is due to them as 
arfears of rent. The defendant pleaded 
that he is entitled to a set-6ff of the sum 
of Rs. 362-8-0 which was deposited by him 
with the plaintiffs in Fasli? 1818 when the 
lease was granted. 

The Subordinate Judge held that the 
stipulation that the deposit amount should 
be forfeited if the conditions were not 
complied with was in the nature of a 
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penalty and that it should be relieved 
against. I am unable to agree with him 
in this conclusion. The amount deposited 
represents one twentieth of the amount due 
to the plaintiffs for rent. Prima facie 
there is nothing unreasonable in such a 
sum being forfeited for non-performance of 
the conditions of the contract. 

Mr. Krishnaswami Iyer argues that, 
as under clanse 22 of the lease deed, the 
amoant of deposit is to be applied as the 
last instalment of the rent due to the 
plaintiffs, the sum of Rs. 3628-0 is nog 
really adeposit but only a provision by 
way of penalty. Clause 22 has to be read 
with clause 23. Clause 22 contemplates 
the lease as subsisting and provides that 
if the lease continues to ba in force, the 
defendant is entitled to claim that the sum 
of Rs, 362-8-0 shall be applied towards 
the last instalment of rent due from him. 
Clause 23 provides for the cancellation of 
the lease. In that case, it states that the 
amount of deposit shall be forfeited. This 
is an express stipulation. It matters little 
whether we call it an independent or 
collateral contract. I do not think that 
clause 22 takes away from the liability to 
forfeiture referred to in clause 28. It has 
to be remembered that this stipulation is 
not a provision for damages for breaches of 
contract but is one to enforce its due 
performance. 

As pointed in Manian Pattar v. Madras Rails 
way Qo., (1) theapplicability of section 74 can- 
not arise in cases where a precautionary pro- 
vision is made for the due performance of the 
contract. That section would only apply 
to terms which are intended to provide a 
certain sum of money by way of damages 
to the party whose contract has been 
broken. 

I am bound by the Full Bench decision re- 
ported in Natesa Atyarv. Appavu Padayachi (2) 
which holds that if there is an express con- 
tract which stipulates that on breach of it the 
amount deposited shall be forfeited—that 
contract must be given effect to, without 
reference to section 74 of the Contract Act. 
Mr. Krishnaswami Iyer seeks to distinguish 
the present case from Natesa Acyar y. Appavu 
(2) onthe ground that the contract therein 


(1) 29 M. 118; 16 M. L. J. 37. 
(2) 19 Ind. Cas. 462; 13 M. L: T-3914; (1918) M. W, 
N. 341; 24 M. L J. 488. 
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considered was one for the sale of land ; 
he argues that the principle enunciated in 


that case has no application to contracts: 


of lease. I am unable to agree with him 
in this contention. There are statutory 
provisions in the Transfer of Property Act 
yegarding relief against forfeiture. Tn 
section 112 there is a provision for relieving 
against non-payment of rent. Section 114 


provides for relief against re-entry. Relief 


against forfeiture of deposits is not provided 
for; and in the absence of a statutory 
declaration to that effect in the Act the 
general law of contracts must apply. I 
hold that there is no distinction between 
contracts of sales and contracts of lease on 
this point. In both classes of contracts 
deposits are usual. Mr. Krishnaswami Iyer 
relies upon tbe decision in Srintvasa v. 
Ratnasabhapathi (3) I do not think Sir 
Arnold White, C. J., intended to regard that 
cage as binding authority, as he subseqnently 
refers with approval to the decision in Manian 
Pattar v. Madras Railway Co. (1) which 
cast doubts on the correctness of the 
decision in Srenivusa v. Ratnasabhapathi (3). 

Another point relied on by the learned 
Vakil is that even if the forfeiture had 
been incurred the question of the reason- 
ableness of the amount to be forfeited has 
to be decided by the Court below, and 
that he is entitled to a finding upon that 
question. Reliance 18 placed upon the 
observation of the learned Chief Justice in 
Natesa Atyar v. Appavu (2). As I read the 
judgment of the learned Chief Justice, I 
do not understand him to lay down that 
where there is an express contract relating 
to the forfeiture of the deposit, the question 
of the reasonableness of the amount can 
enter into the cousideration as to whether 
the forfeiture has been rightly incurred or 
not. The reference to In ve Dagenham 
(Thames) Dock Co., Ha parte Hulse (4) shows 
that the reasonableness of the amount is 
one of the factors in determining whether 
there was a deposit in reality, although it 
goes by that name in the contract. If the 
amount is very large, naturally the Courts 
would be unwilling, to hold that it was by 
way of deposit that the money was originally 
paid. In this case, as I pointed ont at the 


(3) 
. (4) 
808. 


16 M. 474; 3 M. L. J, 124. 
(1873) 8 Ch, 1022; 43 La J. Ch, 261; 21 °W. R. 
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outset, the sum deposited represents only 
one-twentieth of the amount due under the 
lease.’ The learned Chief Justice Himself 
has stated in the ease already referred to 
that there is certainly nothing extra-- 
ordinary ina 10 per cent. deposit.under an 
agreement for the sale of land being re- 
garded as reasonable. Iam, therefore, unable 
to hold that the amount of Rs.,362-8-0 is 
such a large amount that its forfeiture 
should be regarded as unreasonable. Speak- 
ing for myself, whether the amount is large 
or small, if there are unmistakable indica- 
tions that the original payment was by way 
of deposit’ and if there ts an express clause 
relating to forfeiture, the quantum, of the 
deposit is not an element for consideration. 

Mr. Krishnaswami Iyer referred to the. 
decision in Cornwall v. Henson (5) as throw- 
ing doubt upon the correctness of the 
decision in Howe v. Smith (6). The case in 
Cornwall v. Henson (5) was -not one of 
deposit at all. In that case the plaintiff 
sought for the refund of instalments which 
had been paid under the contract, and the 
learned Lords Justices who took part in 
the case held that the principle regulating 
the forfeiture of deposits would not apply 
to such a case. 

On the whole I have come to the con- 
clusion: that the decision of the Subordinate 
Judge is wrong and must be set aside: 

lt was argued by Mr. K. Srinivasa 
Iyengar that the mere rescission of the 
contract indicates that the forfeiture had 
been rightly incurred. I cannot follow this 
argument. The lessees were entitled to two 
remedies against the defaulting party. One 
was to rescind the contract ; the other was 
-¢to enforce the forfeiture. It is open to the 
defendant to say that notwithstanding that 
the contract kad been put an end to, he is 
entitled to show that the forfeiture has not 
been incurred. 

As the Sub-Judge has disposed of the 
case upon a preliminary point, his decree 
must be reversed. He must take the case 
back on his file and dispose of it according to 
law. Costs will abide the result. 

Decree reversed, 
« 

(5) (1900) 2 Ch. 298; 69 L. J. Ch. 681; 82 L. T. 785; 

49 W. R. 42; 16 T. L. R. 422. 


(6) (1884) 27 Ch. D. 89 at p. 104; 53 L. J. Oh. 1085; 
50 L. TT, 573; 32 W. R. 802; 48 J. P, 743, 
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EMPEROR Uv, VINAYAK NARAYAN ARTE, 


BOMBAY HIGH COURT. 
Criminal Reverence No. 31 or 1914. 
4 July 23, 1914. 
.. Present:—My. Justice Heaton and 
Mr. Justice Shah. 
EMPEROR— PROSECUTOR 
- LETSUS 
VINAYAK NARAYAN ARTE 


ACCUSED. 

Criminal Procedure: Code (Act F of 1888), ss. 349, 
528—Reference to Sub-Dirisional Magistrate-—Juris- 
diction — Transfer. 

- ,dnrisdietion to deal with the proceedings under 
section 349 of the Criminal Procedure Code is con- 
ferred upon District Magistrates and Sub-Divisional 
Magistrates and upon no other Magistrates. [p. 321, 
col. 2. | 


Section 528 of the Code has no application to pro- 
ceedings submifted toa Sub-Divisional Magistrate 
by a second Class Magistrate under section 349. [p. 
321, col. 2.) 

Criminal reference made by the Additional 
Sessions Judge of Thana. 

* Mr. Manubhai Nanabhat, amicus curiae, for 
the Accused. 

Mr. S.S.--Patkar (Government Pleader), 
for the Crown. 

JUDGMENT 

SHAH, J.—The facts that have given 
rise to this reference are briefly these. 
The accused was in the first instance tried 
by a second Class Magistrate for offences 





punishable under sections 836 and 452, 
Indian Penal Code. He sent up the 
proceedings under section 349 of the 
Criminal Procedure Code to the Sub- 


Divisional Magistrate, Kolaba, - Northern 
Division, as he thought that he could not 
pass a sentence sufficiently severe against 
the accused. The Sub-Divisional Magistrate, 
instead of disposing of the matter himself, 
transferred. the case to a first Class 
Magistrate, and the first Class Magistrate 
committed the:aceused to the Conrt of 
session. The Additional Sessions Judge of 
Thana has made this reference pointing 
out that in bis opinion the commitment by 
the first Class Magistrate is illegal. 

Having regard to the special character of 
the provisions of sections 349 I am of opinion 
that it is only the District Magistrate or 
the ‘Sub-Divisional Magistrate who has 
jurisdiction to exercise the powers mentioned 
in paragraph 2 of section 840, 7. e, to 
pass such judgment, sentence or order in 
the case as-he thinks fit. The Sub-Divisional 
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Magistrate in this case has apparently 
acted under section 528 of the Criminal 
Procedure Code, which, in my opinion, has 
no application to proceedings submitted to 
him by a second Class Magistrate under 
section 849; and in the argument before 
us it is not suggested that the powers of 
transfer under section 528 could justify the 
transfer’ of the proceedings to the first 
Class Magistrate in this case. 


Having regard to the powers of a first 
Class Magistrate and of a Snub-Divisional 
Magistrate as specified in Schedule IIT 
and to section 530, clause (2), of the Code, 
1 feel fortified in the view I take of the 
section that the jurisdiction to deal with 
the proceedings under section 349 is conferred 
upon District Magistrates and Sub-Divisional 
Magistrates and upon no other Magistrates. 
Even assuming that the Sub-Divisional 
Magistrate had the power to transfer 
these proceedings to the first Class Magis- 
trate, he could not transfer the jurisdiction 


which was conferred upon him by the 
section, and not upon the first Class 
Magistrate. It seems to me that this is not 


a question of the power of the Sub-Divisional 
Magistrate to transfer any proceedings 
before him, but a question of jurisdiction. 
The Government Pleader has sought to 
support the order of commitment by relying 
upon section 582, Criminal Proéedure Cade. 
But it is quite clear that the section has 
case, 
in whieh the proceedings are supposed to 
be wholly without jurisdiction. I think, 
therefore, that the proceedings before the 
first Class Magistrateare without jurisdiction. 
The result is that the order of commitment, 
is set aside and the proceedings are sent 
back to the Sub-Divisional Magistrate, to 
whom they were, in the first instance, 
submitted by the second Class Magistrate 
under section 349, to be disposed of by 
him according to Jaw. We are indebted 
to Mr. Manubhai for having argued the refer- 
ence on behalf of the accused at our request. 
HEATON, J.—I concur. Ido not feel any 
doubt now (at one time I did) that 
section 849 confers special powers, or, what 
may be called, a special jurisdiction, and 
confers it only on District and Sub-Divisional 
Magistrates. That being so, every case 
which is referred under section 349 must 
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be disposed of by a Magistrate who has 
that special jurisdiction. In this par- 
ticular case the matter was disposed of 
by a Magistrate who had not this jurisdiction 


. and I concur in the proposed order. 
Order set aside. 


PUNJAB CHIEF COURT. 
SHECIAL BENCH. 
CRIMINAL Miscettancous Case No. 12 ov 
1915. 
March 17, 1915. 

Present: — Sir Alfred Keusington, Kr., Chief 
Judge, Justice Sir Donald Johnstone, Kn, 
and Mr. Justice Rattigan. 
FAROOQ ALI—Petrrioner 
CErsus 
iM PE ROR— RESPONDE: NT. 

Fress Act (I of 1910), ss, +b (1) (e), 17, 19, 20~ Order 
of forfeiture—“ Disaffection,’ meaning of —High Court, 
power of —MMotive or intention of writer —“Gorernment 
established by Law in British India,” meaning of — 
Supplementary paper-book, relevancy of—Seditious in- 
lentions—Truth of statement, when not sufficient justifi- 
cation. 

The words “ ‘disaffection’ includes disloyalty and all 
feelings of enmity” in section 4 of the Press Act 
nro wide w ords, and the duty of a High Court under 
section 19 of the Act is strictly limited to considera- 
tion of tho question whether the Government order 


tt os 


of forfeiture of an article is justified by the words 


and tendencies of the article, [p. 325, col. 1.] 

Mahomed Ali v Emperor, 20 Ind. Cas. 977; 
166; 14 Cr. L. J. 497; 18 C. W. N. 1, followed. 

The writer’s Intentions or motives in writing an 
article are irrelevant and even if the article be un- 
objectionable in itself, it is the possible results and not 
the aa which have to be coneidered: [p. 825, 
‘col. 2 

In order that an application under section 17 of the 
Press Act be successful, it is necessary for the peti- 
tioner to show that the ‘article in qnestion did not as 
a matter of fact contain “any words, signs or visible 
representations” likely or having a possible tendency 
to excite disaifection towards His Majesty or the 
Government established Jy law iu British India, 
[p. 326, col. 2. ] 

A supplementary paper-book, prepared under sec- 
tion 200f the Press Act, is irrelevant when the subject- 
matter re-printed lies outside the scope of section 20. 
[p. 826, col. :.] 

The Supreme Government in India is in the last 
resort the Government in England. Therefore, any- 
thing which tends in India to excite disaffection 
against the Government as represented by, the British 
Cabinet must be taken as tending to excite disaffection 

against ihe Government established by law in British 
India. [p. 327, col. 1.] 


41 C. 
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Emperor y. Bhaskar Balvant Bhopatkar, 4 Cr. L, J 
l atp. 16; 30 B 421; 8 Bom. L. R. 421, reférred to. 

Word “disaffection” explained. [p. 327, col, 2; p. 
323, col. 1.] 

Qneen- Empress v. Rumchandra Naruyan, 22 B. 152, 
approved. 

Per Johnstone, J.— The truth of a statement re- 
garding the Government is not sufficient justification 
fur the statement in all circumstances nor is an honest 
belief on the part of a writer in the truth of what 
he is saying in all cases sufficient justification. 

Therefore even if the destruction of the tomb of 
Mahdi at Khartum carried out by British Government 
was an unnecessary sacrilege, it is extremely 
improper for any newspaper in India at such a time 
as the present, after the lapse of 15 years, to say so. 
[p. 828, col. 2.] 

Messrs. Beechey and Asad Alt, for the Peti- 
tioner. 

Mr. Benan Petman, Government Advocate, 


for the Respondent. 
JUDGMENT. 
Kexnsixorox, C. J—Thisis an application 
under section 17 of the Indian Press Act, I 
of 1910, to set aside an order passed by the 


Governor-General in Council’ on the 2nd 
November 1914 against the «applicant, 
Farooq Ali, keeper of the Comrade and 


the Hamdard Press, Delhi, declaring the 
security of Rs. 2,000 deposited in respect of 
the said press to be forfeited under section 
4 (1) of the Act in consequence of an article 
entitled “The Choice of the Turks” 
published in the Comrade on the 26th Septem- 
ber 1914, and further declaring forfeiture of 
all copies of the Comrade newspaper issued 
on that date. It is unnecessary to recite 
the order in full, as both it and the article in 
question have been printed in the paper-book. 

The article is very long, covering some 20 
pages of print, and is objected to by Govern- 
ment in respect of (1) the whole tenor of 
the article, and (2) particular passages 
indicated in a schedule. The virtual appli- 
cant is not the keeper of the press, but Mr. 
Muhammad Ali, the Editor of the newspaper 
and the admitted writer of the article. 
This gentleman appeared before us in person 
as well as by Counsel, and gave a Very 
full explanatioh of the circumstances under 
which the article was written and of the 
motives by which he profgssed to have been 
guided. He also in reply to questions gave 
us an interesting sketch of his previous 
career both in Jndia and in England. It 
is understood that after many years in the 
Aligarh College he took his degree at th 
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Allahabad University in 1898, and then went 
to Oxford where he again graduated, with 
honours in the School of History. Return- 
ing to India in 1902 he served in- various 
capacities in the Rampur and Baroda States, 
and in 1911 he started the Comrade in 
Calcutta. From September 1912 the news- 
paper has been published in Delhi, and he 
has continually edited it except for a short 
period during which he returned to England 
in the autumn of 1913. From the manner in 
which he conducted a good part of the pro- 
ceedings before us we recognise that he is 
a highly educated man of considerable 
journalistic capacity. 

The order of forfeiture is framed with 
special reference tothe last portion of clause 
(c) under section 4 (1) of the Act, the 
allegation being that the article is “likely or 
has a tendency, directly or indirectly, whether 
by inference or suggestion or otherwise, to 
excite disaffection towards His Majesty and 
the Government established hy law in British 
India.” Explanation I to the sectioun 
amplifies the expression “disaffection” as 
including disloyalty aud all feelings of enmity, 
while Explanation II prescribes the extent to 
which newspaper comment on the adminis- 
trative or other ‘action of Government is 
permitted. The main line of argument 
adopted by Counsel and by Mr. Mubammad 
Ali himself is that the article under discus- 
sion cannot be treated as one tending to 
excite disaffection and that its publication 
is, therefore, protected by the terms of the 
Act. We have been asked to hold that the 
article is nothing more than a straight- 
forward criticism of the foreign policy of 
Government in England, and that in so far 
as the writer advocated a different policy he 
was actuated by a genuine desire to save 
both the British and Turkish Governments 
from the risk of war, which was imminent 
at the time and which actually broke out some 
six weeks later. 

Mr. Muhammad Ali has already had 
trouble under the Press Act at Calcutta in 
connection with the case reported as 
Mahomed Ali y. Emperor (1), and he 
readily admits that he himself knew quite 
well that his article was of a risky nature, 
giving this as his own explanation of the 
sentence; “We have launched out our bark 


(1) 20 Ind. Cas. 977; 41 C. 466, l4 Cr. L. J. 467; 18 
GO. W, N. 1. 
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on this perilous sea for another and a more 
practical purpose’”’—at page 4 of the paper- 
book. His professed object was to put 
forward the case of Turkey in a new light as 
a rejoinder to an article also entitled “The 
Choice of the Turks’ which had appeared 
in the Times of London on the 29th August. 
Taking the warnings of the Times to 
Turkey as his text, the scheme of his article 
was to point out that Turkey had serious 


. grievances against Russia and France, against 


various other countries with which we are 
not immediately concerned, and to some 
considerable extent against the British 
Government. As regards the latter sins of 
commission were alleged with reference 
more particularly tothe continued occupation 
of Egypt, the attack by Italy on Tripoli. 
and the recent exercise of a right of pre- 
emption over certain Turkish warships, and 
sins of omission in so far as the British 
Government had failed to check the repeated 
spoliation of ‘Turkey by other Powers. 
lt was urged that in order to save Turkey 
from the risk of drifting into war against 
Great Britain and her Altes, and 
to win her over entirely to the side of the 
Allies, Egyptshould be immediately evacuated 
by the British as an act of grace. Turkey 
was at the same time warned that she must 
be on her guard against allowing herself to 
be treated as a cats-paw by Germany, and 
was informed in the clearest manner, in terms 
to which no exception can be taken, that it 
would be the duty of India to stand aside 
altogether and to refrain from coming to her 
assistance In any way. 

We do not know what pretensions Mr, 
Muhammad Ali may have to intimate know- 
Jedge of Turkish affairs, or to influence with 
the authorities at Constantinople, but he 
has admitted that as regards Egypt he has 
no first hand knowledge and that he has 
never even stayed in the country except 
once for twelve hours during the night. 
It was a little diffienlt to understand pre- 
cisely what he meant by the evacuation 
of Egypt, and he had apparently never 
considered what views the Egyptians them- 
selves might have on the- subject, but 
his coutention seems to have been that 
the British civil and military aaministration 
should come to an abrupt end at once, and 
that the country should be made over 
unconditionally to Turkey, Whatever may: 
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be thought of the Jack of political insight 
indicated by views of the kind, more es- 
pecially at a time like the present when 
the security of Egypt means so much to 
the Government and people of India, it is 
quite possible that an article could bave 
been framed on these lines without giving 
offence or inviting anything more in the 
way of hostile criticism than caustic reflec- 
tions on the writers sanity of judgment 
and either knowledge or capacity to educate 
his readers on such grave topies. The 
charitable view would then have been that 
the writer had much over-estimated his 
ability to discuss high polities of the kind 
with discrimination, and had allowed his 
zeal for the wrongs of Turkey to obscure 
his discretion as an Editor. We were 
told that the article was wrilten hurriedly 
against time in view of the emergent crisis 
then developing, so that ino much should 
not be made of the occasional slips of an 
over-fluent pen. The natural reply would 
be that a prudent man who felt impelled 
_ to write on these Jines would weigh his words 
with great care and avoid saying anything in 
any way liable to misconstruction in India. 

Unfortunately the course taken by Mr. 
Mulammad Ali appears to us to have heen 
the unmistakable opposite, and after con- 
sidering the article as a whole with the 
greatest care we feel obliged to say that 
we are not surprised at the action taken 
by Government. There are many passages 
in the article, some of them not schedul- 
ed, which appear to us wholly incom- 
patible with the writer’s good faith. 

Turning to a long section at pages 12 
to lš, of, which the head-note in particular 
has been scheduled, probably as indicating 
that the entire section is objectionnbdle, it is 
observed that the writer staris with the 
intention of refraining from going over old 
ground once again with reference to the 
British occupation of Egypt, lest he might 
be thought desirous of exciting the Turks 
and Egyptians or the Mussalmans cf India 
with a view to embarrass the authorities 
in India and in England. 
after, however, he proceeds to string to- 
gether a whole series of quotations from 
speeches and dccuments with the cbject of 
doing precisely that which he professed 
his unwillingness to: do, by suggestions 
that the British Government had broken 
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Immediately. 
against vilification of Germany, 


[1915 | 
faith in regard to Egypt not once but 
many times, special care being taken to 


omit reference to the well-known facts of 
Egyptian history during the last thirty 
years which have rendered it impossible to 
leave the country tothe serious risks involved 
in relaxation of British control. 

Following up this method of stating the 
case the article goes onto contend plainly 
enough that the Turks and Egyptians were 
entitled to demand the evacuation of Egypt 
by force. It is true that the writer cualifies 
his opinion by saying that force is wholly 
inexpedient at this juncture. He does so, 
however, solely because he thinks that 
Turkey is for the moment too exhausted 
by recent wars, and he suggests that the 
better policy would be for her to defer 
the pressing of her demands by force till 
England in ber turn may become exhausted 
by the present war, Throughout these 
sections of the article there are passages 
which go far to neutralise even this 
suggestion of postponement of forcible 
interference by Turkey. She is told, ‘for 
instance, to beware of peace at any price ; 
to make sure that she -fights her battles 
on her own account and not as a tool of 
Germany ; to refrain from her “clamant 
revenge, ” but from motives of expediency 
only ; and in short to beware how she. 
makes her choice, but if it shonld be for 
war, to pursue it tillihe claims both of 
honour and self-interest are satisfied. ” 
Mixed up with all this there are protesta- 
tions that it is impossible for India to assist 
her, which are again neutralised hy a 
suggestion that in India public opinion is 
not whatit appears to be on the surface 
and that the writers opinions are shared 


by a vast majorty of Iedians. This js 
followed by tbe words Had the country 
not been demoralized by the constant 


condemnation of unpalatable truths and the 
repeated rewarding of cheap lies, every 
oue mm India would be e A such 
admiration and sympathy (with the Germar 
nation) openly. ’* The passage last quoted 
has been dragged in after a diatribe 
with the 
suggestive comment that however badly the 
Germans may possibly have behaved, they 
have not yet descended to the plane on 
which the dead are robbéd of their last 
resting place, words which were explained 
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by Mr. Muhammad Ali as containing an 
allusion to the Madhi’s tomb incident after 
the battle of Omdurman in 18¢8&. 

We do not wish to lay too much stress 
on isolated passages put together in this 
way, but the writer’s views are conveyed 
under such a clond of verbiage that we 
find it difficult to arrive at the tenor of 
the whole article without extracting portions 
which appear to convey the real meaning 
from a mass of more or less irrelevant 
context. We are entirely unable to accept 
Counsel’s explanation that the tenor of 
the article is commendable for its sound 
sente at a critical time, and that at least 
it was an honest expression of personal 
opinion given in the interest of Great 
Britain. Mr. Muhammad Alis personal 
explanation was indeed non somewhat 
different lines. He represented that he 
was writing for a comparatively small 
community of highly educated persons, who 
would be ineapable of misunderstanding his 
article as anincitement to disaffection in 
India. He told us that the circulation of 
the Comrade was about 3,000 copies only, 
and that writings of this class could have 
no possible effect upon the masses in India. 
This is no doubt literally correct in the 
sense that. the Comrade is caviare to the 
general, but we do not think it unjust 
to assume that a manof Mr. Muhammad 
Alis ability and pretensions as a writer 
hoped that the limited circle of his readers 
would take their cue from him and in 
their turn do their best to spread similar 
ideas throughout the country. The 
contagions process by which Indian com- 
munities assimilate misleading doctrines is 
liable to work with unexpected rapidity. 

No useful purpose will be served by 
quoting at greater length from the article, 
and I do not myself think that matters 
can be made any clearer by elaborate 
discussion of the exact meaning of the 
word “ disaffection” as used in the Act. 
Counsel for the applicant referred to certain 
*ulings on this point quoted in Donogh’s 
Law of Sedition, but they hardly take us 
further than the statutory explanation under 
section 4 of the Act that “disaffection ” 
inclndes disleyalty and all feelings of 
enmity. These are wide words and our duty 
‘under section 19 of the Act is strictly limited 
‘to consideration of the question whether 
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the Government order of forfeiture is jusii- 
fied by the words and tendencies of the 


article. In the ruling Mahomed Ale 
vy. Emperor (1) it bas been pointed out 
by the learned Chief Justice of Calentia 


that the Court has by Jaw only the narrowest 
power of intervention. Government has 
sources of information which are not 
available to Courts, and an applicant for 
relief under section 17 of the Act must 
always be in the difficult position that it 
is nearly impossible for him to disprove the 
correctness of the conclusion at which 
Government may have arrived. Our own 
difficulty in these cases is enhanced by the 
irrelevance of a writers intentions or 
motives. Even if we assume that they may 
be unobjectionable, in themselves it is the 
possible results and not the intentions 
which have to be considered. To use a 
homely illustration, a man who carries a 
lighted candle into a powder magazine 
to search for samething which he want. 
may, so far as his intention goes, be free 
from blame, but in view of possible and 
even probable results his act constitutes 
criminal negligence. In estimating the 
results of writing of the kind before us we 
are necessarily guided to so large an extent 
by the conclusion arrived at by Government 
under its wider knowledge of allthat may 
be going on beneath the surface in India 
ihat we could hardly interfere with pro- 
priety, unless if was obvious that there 
had been some palpable misunderstanding of 
the writing called in question. 

In putting the case in this extreme form, 
J doə not wish it to be inferred that serious 
doubt is entertained as to the tendency of 
this particular article. It apears to me to 
be impossible to justify writings of the kind 
at atime when the feelings of the Mussal- 
man population in India were already being 
excited and straind under the grave. develop- 
ments of the present war. Any responsible 
Editor in India, who’ seizes sucha time and 
opportunity for ventilating his personal opi- 
nions in the manner described, does so at 
great personal risk. He must know perfectly 
well that the disaffected in India will dis- 
regard lus own protestations and advice of 
loyalty, however well expressed, and will 
be stirred only by those portions of an article 
which appeal to their passions. It is not 
for us to say whether the appeal. has any 


` 


‘that the applicant 
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chance of success or not. If we are satisfied 
that the tendency, direct or indirect, is to 
excite disloyalty we should not interfere 
with the action of the Executive Govern- 
ment. In the present case there appear to be 
grave reasons for thinking that Government 
has not taken an exaggerated view of the 
harm which can be done in this way either 
by direct suggestion or by the still more 
pernicious use of innuendo. My conclusion 
is,- therefore, that this is emphatically not a 
case for interference by the Court even if our 
powers of interference were wider than we 
conceive them to be. 

The applicant has, in support of his case, 
prepared a supplementary paper-book with 
reference to section 20 of the Act. As 
regards this all that need be said is that 
in so faras the reprint is confined to prior 
or subsequent articles in the Comrade, if 
does not take the case further to any 
material extent. The rest of the subject- 
matter re-printed lies outside the scope of 
section 20 and is so entirely irrelevant that 
we declined to allow any use to be made of 
it at the hearing. 

Subject to anything which my learned 
colleagues may desire to add, I must hold 
has failed to con- 
us that there is even much to be 
said in his favour. The writer of the 
article has deliberately gone out: of 
his way to promulgate his views in a 


vince 


’ form which directly tends to excite dis- 


both in 
application 


affection towards Government 
England and in India. The 
for relief should, therefore, be dismissed. 
The Government Advocate has asked for 
costs, and though we have not allowed 
costs in previous cases of the kind, we 
should do so here considering the import- 
ance of the case and the persistence and 
acerbity with which it has been argued 
on the applicant’s behalf. J would fix Coun- 
‘Gel’s fee at Rs. 250. 


Jounstons, J.—In this case which has 
been argued before us for more than two 
days, we have anxiously listened to a lengthy 
discussion by Mr. Beechey, also by his 
client, Mr. Muhammad Ali, and on behalf 
of Government by Mr. Bevan Petman, 
Government Advocate. JI lave had the 
advantage now of reading the judgment 
written by the learned Chief Jndge, and 
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as I find myself in agreement with him 
in every point which he has taken, it is 
not necessary for me to write much. I 
should like, however, to make a few 
observations explaining the aspects of the case 
which strike me as specially important. 

The article under consideration has been 
objected to by Government as being likely 
or having a possible tendency to excite 
disaffection towards His Majesty or the 
Government established by law in British 
India. In order to be successful with this 
application under section 17 of the Act it 
is necessary for the petitioner to show that 
the article in question did not, as a matter 
of fact, contain “ any words, signs or visible 
representations ° of the kind described 
above. As the learned Judge has success- 
fully shown, the petitioner has hopelessly 
failed to prove his case. _ 


The learned Chief Judge in his judg- 
ment has set forth some of the important 
matters dealt with in the article; but I 
think it is not out of place for me to 
repeat as well as I can remember the 
general abstract of the article given to us 
by the learned Government Advocate, in 
the whole of which I entirely concur. 
Put very briefly, Mr. Petman says the gist 
of the article is as follows: Turkey has 
been oppressed and hated by Russia, the 
Ally of Great Britain. She has been | 
spoiled by Francs and Britain. There is 
a considerable estrangement between Turkey 
and Hngland due to the acts of British 
statesmen. Turkey has many grievances 
ayainst Russia and France, the friends of 


England. The occupation of Egypt by the 
English affords a good casus belly for 


Turkey against England. ‘There is a sugges- 
tion that the English intend to seize the 
Muhammadan holy places, and that Germany, 
at present at war with England, is entitled 
to “ admiration and sympathy ” on account 
of the gallant fight which she is making 
against great odds. All Indians would 
‘penly say this if they were now 
“ demoralised bye the constant condemnation 
of unpalatable truths and the repeated 
rewarding of cheap lies.” No doabt, the 
Germans have committed fany ontrages in 
the course of the war, but after all tkey 
are not so bad as the English, whose 
General ordered the destruction of the 
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Mehdi’s tomb at Khartum. This is Mr. 
Bevan Petman’s version of this article-as it 
would ‘affect the minds of readers. He 
very properly argues that, after expressing 
such views as these, it is useless for Mr, 
Muhammad Ali to talk in the article of 
the inexpediency of Turkey making war 
“with England at the present time or of 
the duty of the Muhammadans in India to 
remain loyal to the British Government. 

It was strennonsly argued by Mr. Beechey 
that the section under which the secarity 
had been confiscated by Government refers 
to disaffection against His Majesty and the 
Government of India, and tbat, therefore, 
nothing said against the Government of 
England, and much less against individual 
ministers or officers of that Government, 
should be taken into account. It appears 
to me to be important to show that this 
argument will not hold water. In practice 
it is impossible to separate the Government 
-of Fngland from the Gavernment of India. 
Everybody who is acquainted with the 
constitution of the British Empire knows 
well that the Supreme Government of India 
is, in the last resort, the Government in 
England. The Secretary of State for 
India is a member of the British Cabinet. 
The Governor-General in Council has no 
doubt great and extensive powers, but in 
the last resort the real Government is 
the British Cabinet. The Secretary of 
State for India is, of course, only one 
member of that Cabinet, but according to 
all correct views of the English constitu- 
tion, a pronouncement by the Secretary 
of State for India is a pronouncement by 
the British Cabinet, that is to say, by the 
Government of Great Britain. Therefore, 
anything which tends in India to excite 
‘disaffection against the Government as re- 
presented by the British Cabinet must be 
taken as tending to excite disaffection 
against the Government established by law 
in British India ; and, apart’ from this 
constitutional way of loking at the matter, 
it must be obvious that, if a writer succeeds 
in exciting in the minds of persons in this 
country bad feelings against the King, 
Lords and Commpns and the British Cabinet, 
in which their power is concentrated, he 
dres thereby excite feelings hostile to 
British iule in India. In this connection 
tl would like to refer to the remarks in 
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the summing up of Mr. Justice Batty in 
the case under section 124-A., Indian Penal 
Code, to be found in Emperor v. Bhaskar 
Balvaut Bhopatkar (2). 

And it is also idle for Mr. Beechey to 
pretend that the article simply criticises 
the policy of successive ministers in England 
and not the Government as a whole, for 
the policy pursued in Egypt 13 the policy 
of the Government of England, though of 
course pronouncements were made from time 
to time by individual ministers, Similarly, 
when the destruction of the tomb of the 
Mahdi at Khartum was carried ont that 


‘also must undoubtedly be taken as an act 


of the British Government, though the 
authority on the spot may at the moment 
have acted on its own responsibility, a 
point regarding which we have no informa- 
tion, The British Government accepted the 
measure, and, so far as the publicis aware, 
never expressed any disapproval of it. 

The learned Chief Jndge has not thought 
it necessary to discuss the word  disaffec- 
tion ” at length, and indeed it may be 
better not to attempt an exhaustive defini- 
tion; but at the same time ib seems to 
me highly important that this Court should 
give the public some clue as to its views 
on this subject. I have read remarks upon 
this word in various rulings and various 
books, but 1 am quite content to accept 
in full the diserssion of the word in Queen- 
Empress v. Ramchandra Narayan (3). ‘There 
16 is said that: 


“ An attempt to excite feelings of dis- 
affection to the Government is equivalent 
to an attempt to produce political hatred 
of Government as established by law, to 
excite political discontent, and alienate the 
people from their allegiance.” 

This is the general placitum, but very 
significant remarks are made by Parsons, d., 
and Ranade, J. which, I think should be 
published far and wide. Parsons, J. said :-—- 
“The word ‘disaffection? used in section 
124-A. of the Indian Penal Code cannot be 
construed as meaning an absence of or the 
contrary of affection or love, thatis to say, 
dislike or hatred; but is used in its special 
sense as signifying political alienation or 
discontent, that is to say, a feeling of dis- 
loyalty to the existing Govarnment, which 


(2) 4 Or.L J. 1 at p. 16; 30 B. 421; 8 Bom. L.R. 421, 
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tends to a disposition not lo obey, but to 
resist and subvert the Government.” 

And Ranade, J., expressed the following 
opinion: — 

“ ‘Disaffection’ is not a mere absence or 
negation of love or good-will, but a positive 
feeling of aversion whieh is akin to dis- 
loyalty, a defiant insubordination of autherity, 
or when it is not defiant, it secretly seeks to 
alienate the penple and weaken the bond of al” 
legiance and prepossess the minds of the penple 
with avowed or secret animosity to Corernment, 
—a feeling which tends to bring the Govern- 
ment into hatred or contempt by tmputing 
base and corrupt motives to it, and makes 
them indisposed to obey or support the laws 
of the realm, and which promotes discontent 
and public disorder.” 

1 have italicised certain phrases in these 
quotations, because it must always be borne 
in mind in such cases as the present that 
itis not necessary for the Crown to show 
that disobedience has actually been caused 
by the obnoxious writings, 


We have heard a good deal of argument 
nbout the supplementary paper-books, one 
printed by Government and the other at 
the instance of the petitioner. The former 
is a complete single issue of the Comrade 
including the article now in question. 
unnecessary to say anything more about it 
than it certainly in ne way helps the 
petitioner, Bat as to the other supple- 
mentary book my opinion is that the 
petitioner has damaged his case by bring- 
ing it to our notice. As the learned Chief 
Judge has pointed out, a great part of that 
books is irrelevant, but the first article 
printed, namely, “an extract from the Comrade 
of 26th August 1914” shows the spirit 
in which Mr. Muhammad Ali writes when 
he sets out to disenss the foreign policy 
of Great Britain. Can he in his wildest 
dreams suggest that a sentence like the 
following is innocent of seditious intention— 
““Unserupulous aggressors have despoiled 
her (i.e. Turkey) ot her territories, in- 
triguers have battened at her expense, 
wieked wars of spoliation have been forced 
upon her, while England's ministers have 
looked on with appaent indifference and 
allowed the most solemn treaties and obligations 
to be cast to the winds.’ I wish to poiut out 
here that eases like this are sometimes 


{[NDLAN 


It is - 


CASES. - ~ [1915 


argued as if the truth of a siatemnt regard- 
ing the Government is sufficient justifica- 
tion forthe statementin all circumstances, 
or as if an honest belief on the part ofa 
writer in the truth of what he is saying 
is in all cases sufficient justification. This 
view, of course, is wholly incorrect. To 
take an instance, even if ib were the case 
that destruction of the tomb aforesaid was 
an unnecessary sacrilege, it would be, in my 
opinion, extremely improper for any 
newspaper in India at such atime as the 
present, after the lapse of 15 years, to say 
so. This, and the following points taken 
from the article proscribed by Government- 
out of many that might be taken, show to 
my mind this, that Mr. Muhammad Ali 
in writing this article intended to create 
bad feelings against British rulé ; namely, 
first, page 17, the words “clamant revenge,” 
which Mr. Muhammad Ali admitted before 
us meant revenge against her enemies, including 
England; secondly, page 16, the phrase “howe 
ever weak the present day statesmen’s sense 
of the solemnity of promises,” and again “The 
Turks will pin ber (England) down to her 
promises even tf she showed the least disposition 
to wriggle out of them; and thirdly, it is im- 
possible to ignore the wilful travesty of 
history in the sketch of British dealings 
with Egypt from the time of its occupation 
to the present day. We find not a 
single word about the Dervish rule in the 
Sudan, and the constant menace it involved 
against the liberties aud existence of Egypt, 
until that rule was, entirely through the 
exertions of the British Government, finally 
destroyed” in 1898. Mr. Muhammad Ali, 
being a student of history, must be well 
aware of the fact that after 1854 it was 
only through the presence of the British 
armies in occupation of Egypt, and in 
consequence of the strengthening of the 
Egyptian Government by the presence of 
British statesmen and British, officers that 
Egypt was not overrun by savage hordes. 
It is impossible to acquit him of bad faith, 
when, in professing to give to his readefs 
a trne account of British dealings with 
Egyyt, he deliberately omitted all reference 
to these things. 


e 

Lastly, it has been constantly insisted 
upon before us that nowhere is there any 
suggestion in the article thatthe Muham- 
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madans in India should under any possible 
circumstances take arms against the English. 
Mr. Mubammad Ali, as his article shows 
him to be, is a shrewd and crafty man, 
and after his experience in the Calcutta 
High Court, he is not likely to give himself 
away openly. But even he has been nnalle 
entirely to stifle his real ideas. On page 
19 of the article there is a section headed 
“What may England do.” Tike a great 
deal of this article the style is involved and 
turgid ; but, if the Jast 20 lines of the 
page mean anything at all, they certainly 
mean that the British Government may 
overstep the line, nay has probably overstep- 
ped the line, aud may lose ail right according 
“to the maxims of the Quran, to exact 
obedience from Indian Mussalmans. Of 


. x . ry ta 
course, itis always possible, when a writer 


chooses to wrap up his meaning m vague 
and ambiguous words, to say that a passage 
means anything one chooses; butafter read- 
ing this section of the article repeatedly 
and with all care and attention, this is the 
opinion | have arrived at regarding it. 

With these remarks, which I regret are 
more lengthy than I had at first intended, 
I express my full concurrence with the 
decision of the learned Chief Judge. 

Ratricgan, J.—I agree with the learned 
Chief Judge and my brother Johnstone, 
whose judgments Ihave had the advantage 
of reading, that this application must be 
rejected, and [ have nothing to add. 

The application ts accordiugly rejected: 
with costs, which for purposes of Pleader’s 
fee are fixed at Rs. 250. 


Application rejected. ` 





{PUNJAB CHIEF COURT. 
CORIMINAL Reviston Patetion No. 1954 or 
1914, 

January 2, 1915. 
Present:—-Mr. Justice Shadi Lal. 

° BISHEN DAS— APPLICANT 
versus - 
RAHMAT KHAN AND ANOTHER 


-R RSPONDEN FS. 
Criminal Procedure Code (Act V of 18984, s. 195 — 
Sanction to prosecute refused -- Costs. 
lt is not competent to a Court to make an order as 
to costs in proceedings under section 195, Criminal 
Procedure Code, 
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Case teported by the -Sessions Judge, 
Jullundur, with his No, 645 of 2lst October 
1914. 

FACTS.—Bishen Das sued Heme Khar 
for recovery of Rs. 350 on the basis of a 
bond, dated 23rd June 1907. Heme Khan 
denied the execution of the bond, also that 
the thumb impression on the bond was his. 
The Munsif of Nawashahr found that the 
thumb impression on the bond was Heme 
Khan’s and passed a decree against him on 
2ist October 1913. 

In March last Bishen Das applied to the 
Munsif for sanction to prosecute Heme Khan 
and Chajju Khan and Rahmat Khan, who 
appeared as his witnesses in the case, for 
perjury. Sanction was granted as regards 
Heme Khan only. 

Agha Mubammad Sultan Mirza, exercising 
the powers of a Munsif of the second Class in 
the Jullundur District, then ordered the 
applicant, Bishen Das, to pay Rs. 25 as costs 
of Chajju Khan and Rahmat Khan whose 
prosecution was refused, and Heme Khan, 
against whom sanction was granted, to pay 
Rs. 16 as costs to the applicant. 

The preceedings are forwarded for revision 
on the following 

GROUNDS.—I do not think that it is legal 
to add an order asto costsin praceedings under 
section 195, Criminal Procedure Code, and I 
recommend that these orders as to costs be set 
aside. 

ORDER.—There is uo donbt that the 
order awarding costs is illegal. I accord- 
ingly set aside the orders awarding costs 
to Chajju Khan, Rahmat Khan and Bishen 
Das. i 


Order set aside, 


Maman eaaa LD 


ALLAHABAD HIGH COURT. 
Criminal Reviston APPLIGATION No. 17 or 1915. 
February 10, 1915. 

Present: Justice Sir George Knox, Kr. 
ABDUL KHALIQ—Prtittoxgr 
VETSUS 
EMPEROR turoucu KHALAQ SINGH 
—QOpposity Parry. 

Criminal Procedure Code (Act V of 1898), s. 110-—~ 
Evidence—Euidence of Police, value of ~ Polire diaries 

Evidence of a Police officer in a case under section 
110 of the Criminal Procedure Code, when it is 
based upon hearsay rumour and above all on diaries, 
is of infinitesimal value, more particularly where 
other evidence is available. [p. 331, col. 1.] 
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Police diaries may be of use whena Judge has to 
decide about the guilt of an accused person and they 
contain matter which seems to point in the opposite 
direction, but they are dangerous evidence against a 
person. [p. 33], col. 1.) 


Appeal against an order of the Sessions 
Judge of Mainpuri, 


Mr. Wallach, for the Petitioner. 

Mr. Satyachandra Mukerji, for the 
Opposite Party. 

JUDGMENT.—In the month of May 


1914, a case under section 110 of the Code 
of Criminal Procedure was pending before 
a Magistrate of the first Class of 
Mainpuri. 

The person against ` whom proceedings 
were instituted was Khalaq Singh, a 
thakur, and he was called upon to show 
cause why security should not be taken 
from him on the ground that he was a 
habitual dacoit and an associate of dacoits 
and the people of the neighbourhood were 
in terror of him. 


The case was partly heard. by Babu 
Raj Bahadur and partly by Thakur Hukum 
Singh. Thakur Hukum Singh came to the 
conclusion that none of the charges alleged 
by the prosecution had been made out or 
established against the aceused. - He found 
him to be a man of position, good life 
and family and he was not a person to be 
bound over under section 110, and he 
accordingly discharged the order made 
against him calling upon him to show 
cause. 

These proceedings came toan end on the 
19th of May 1914. 

Somewhere in July 1914 Khalaq Singh 
applied for sanction to prosecute Abdul 
Khaliq, Circle Inspector, for having committed 
an offence under section 193 of the Indian 
Penal Code. 


- Babu Raj Bahadur Singh refused to 
entertain’ this application. The grounds on 
which he refused to entertain it were two 
fold. The learned Magistrate thought 
that Abdul Khaliq had probably made 
inquiries in some dacoity case and that 
what he deposed might have been learnt 
and come to his knowledge during those 
inquiries. The second ground was that 
there was nothing on the record to show 
that Abdul Khaliq had made two contradic- 
tory statements in the course of a judicial 
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proceeding. Khalaq Singh then went to 
the District and Sessions Judge of Mainpuri, 
asking that the order cf Babu Raj Bahadur 
might be set aside and sanction might be 
given to prosecute Abdul Khaliq under 
section 193. There is nothing in the peti- 
tion laid before the District and Sessions 
Judge in which the statements supposed 
to be perjuries are to be found but Iam 
told that they are to be found, in the 
petition made to Babu Raj Bahadur and 
that they are as follows — (|) I know 
Khalaq Singh acensed. He is in the 
habit of committing dacoity. (2) There is a 
general complaint against him of committing 
dacoity and people fear him. (3) Khalaq 
Singh was suspected in the Nabigun] 
dacoity case, also in the Yamndandi case, 
also in the Namkarari case. (4) The 
complainant (apparently in the Nabigunj 
case) put his suspicion on Khalaq Singh 
in the beginning, middle and end of the 
inquiry. (5) Names of the persons whom 
Murli took in the dacoity were the enemies 
of Murli. (6) Kandora was not a servant 
of his when Nabi Singh was arrested.” 


How far these statements are the 
upsissemm? verba used by Abdul Khaliq I 
do not know, T have not compared them 
with the original record, and I have not 
been asked to compare them hy the learned 
Advocate who appears for Abdul Khalig 
nor by the learned Vakil who appears on 
the other side. 

It was for the petitioner, Kuar Khalaq 
Singh, to satisfy the Courts before whom 
he pressed his application that there was 
a prima facie case of perjury with regard - 
to each one of those statements put into 
the mouth of Abdul Khalig. So far as I 
can judge, the Magistrate dealt with the 
case in a very proper manner. It is to be 
regretted that he did not deal with the 
case, when it was before him under section 
110, in an equally succinct and common 
sense way. He was satisfied, and it must 
ba remembered that most of the evidence 
had been recorded by him, that it was 
quite possible with reference to each one 
of those statements that Abdul Khalig 
was deposing to what” he came to know 
during the ingqniry and that there was 
nothing in the statements which could not 
be explained away and honestly explained 
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in this way. I admit that the fourth 
statement, if it has been correctly stated 
before ‘me, is not so easily explained ; but 
the misfontune is that, so I am told, there 
was no cross-examination of Abdul Khaliq 
to show on what foundation he based the 
several statements made by him. 

To my mind it is always strange that 
Magistrates in the present day attach so 


much weight and examine at such in 
ordinate length the Police officers who 
appear before them in proceedings under 


section 110. These officers, generally speaking, 
know nothing more than this that there 
is current in their Circle a rumour to the 
effect that a certain person is an associate 
of bad characters or otherwise a person 
who needs watching under that section, 

There may be cases in which such 
officers do see something with their own 
eyes and in that case their evidence is of 
course valuable; but when it is evidence 
based upon hearsay rumour and above all 
on diaries, it is of infinitesimal value, 
more particularly where there is evidence 
available, as I understand there was in 
this case, of, certain number of witnesses 
who were not Police officers who came 
forward on either side. 

It is the custom now, so far asl have 
seen in cases coming before me, to have 
30 or 40 witnesses on one side and to have 
as many as 40 or 50 witnesses on the 
other side, as though proceedings under 
section 110 were best jadged by the number 
of witnesses. 


In the judgment recorded by Mr. Hukum 
Singh there is this clear defect thathe deals 
with the case mainly upon the Police 
diaries and upon little else. His jndgment 
is an apology for the diaries showing 
that they are entitled to be ranked as the 
best evidence in the case. Police diaries 
are sometimes of use when one has to 
decide about the guilt of an accused person 
and they contain matter which seems to 
poine in the opposite direction, but so far 
as my experience goes they ate dangerous 
evidence ‘against a person. I am not 
dealing with a case in which the diaries 
are the diaries of e investigating officer 
and the question is how far he is responsible 
for ‘what is contained in them; that is 
quite another story. Abdul Khaliq had 


INDIAN CASES, 


331 


nothing to do with these diaries except to 
review them after they had been written 
by others. Nothing in the diaries is put 
before me as his own personal know- 
ledge. 1 do not fora moment suggest that the 
decision arrived at in the long run by 
Hukum Singh as regards the reputation 
of Khalaq Singh is in any way wrong, 
that is not a matter before me to-day; 
but there is nothing în bis very lengthy 
judgment which gives ground fora prima 
facie conclusion that Abdul Khaliq has 
comitted perjury in the evidence which he 
gave before Babu Raj Bahadur. Nothing 
whatever of this kind has been pointed 
out to me and if was very properly stated 
before me that if the Police diaries be taken 
out of the judgment, there remains no 
foundation on which a sanction for pro- 
secution can safely be based. 

The learned Judge never seems to have had 
before his mind the first ground on which 
sanction was refused, he dealt only with the 
second ground and his judgment is that the 
Sub-Divisional Officer, instead of going into 
the merits, threw the application oat on the 
ground that there were not two mutually 
contradictory statements. As I read the 
judgment of the first Court the strong point 
in the judgment is that statements made by 
Abdul Khaliq might well have been made 
from inferences which came before him 
alrunde, i 


The case is certainly motone in which 
sanction should have been given under section 
193. The Magistrate who heard the evi- 
dence evidently did not consider that he could 
take upon himself the responsibility of acting 
under section 476, On every ground, there- 
fore, I hold that this application for revision 
of the order of the Sessions Judge of 
Mainpuri is a good and proper application. 


1 set aside the order and 
sauction, which has been given. 


revoke the 


Sanction revoked 
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MADRAS HIGH COURT. 
Criminan Reviston Case No. 285 or 1914. 
ORIMINAL Revision Petition 213 oF 1914. 

February 8, 1915. 
Present:—Mr. J üsfice Spencer, 
BULKIS BIVI AND ANOTHER—PRTITIONERS 
versus 
NAGOOR KANNI ROWTHER—Cocnver- 


PRTITIONER— RESPONDENT. 

Cr iminal Procedure Code (Act V of 1898), ss. 145, 146 
-Dispute between members of Muhammadan family 
—-Right to collect rents from tenants—Possession with 
managing member, effect of—Mayistrate discretion of to 
allow application to re-summon witaesses-—Forcible dis 
possession—Right to fractional share, uf right to tangible 
immoreable property. 

Tn an inquiry under section 145, Criminal Procedure 
Code, it is in the discretion of the Magistrate to allow 
witnesses to be re-summoned upon a petition present- 
ed towards the end of his inquiry. [p. 333, col. 1.] 

Tara Pada Biswas v. Nural Haque Mia, 20, 4. 
2870; 2 Cr, L. J. 679; 32 0. 1008: Abhayes- 
sari Debi v. Shidhessari Debi, 16 C. 518, referred. to. 

A. dispute as to a right to collect rentsis a dispute 
within the operation of section 145 of the Criminal 
Procedure Code [p. 333, col. 1.] 

Ramasami v. Danalott Ammal, 12 M. 88; Pramatha 
Bhusana Deb Roy v. Doorga Churn  Bhattacharyi, 
110, 418; In the matter of Sarbananda Basu Mozamdar 
v, Pran Santar Roy Chowduri, 15 C. 527; Abhayessart 
Debi v. Shidhessari Debi, 16 O 513, followed. 

Where thse dispute is between the membors of a 
Muhammadan family who claim fractional shares in 
the properties of tha family, only that person can 
bs said to be in actual possession within the meaning 
of section 145, Criminal Procedure Code, whois in 
actual receipt of rent and to whom the tenants pay 
sach rent. [p. 338, col. 1.] 

Baboo Reddi v. Kullappa Nattan, 2 Weir 107; In the 
matter of the petition of J. D. Sutherland, 9 B. L. R 
229:18 W. R.11 Cr; Sri Mohan Thakur v. Narsingh 
Mohan Thakur, 27 C. 259, 261 note; 4 C. W. N. 420, 
421 note, referred to. 

Where more than two months have elapsed from 
the date of the death of the last person in possession, 
there is ‘no’ forcible dispossession within two months 
within the meaning of section 145 of the Code of 
Criminal Procedure. [p. 338, col. 1.] 

A right to a fractional share may be aright to 
tangible immovable property even when the “shares 
are not definitely ascertained. [p. 384. col, 1.] 

Sri Mohan Thakur vy Narsing Mohan Thakur, 27 C. 
259, 261 note: 4 O. W. N. 420,421 note; Surb Narain 
Singh v. Bir} Mohan Thakur, 23 C. 80; Mon Mohan 
Ghose v. Rajendra Coomar Ghosh,7 O. W.N, 462, 
followed. 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, praying the 
High Court to revise the order of the 
Court of the first Class Sub-Divisional Magis- 
trate of Ramnad, in Miscellaneous Case No. 
18 of 1918. 

Messrs, R, Sadagopachariar, V. R. Venkat- 
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rama diyar and O. Rajagopala Acyangar, for 
the Petitioners. , 

Dr, 5. Swaminathan and Mr. Ranganatha 
Atyar, for the Respondents. 

ORDIR.—This is a petition to revise an 
order passed under section 145 of the Code 
of Criminal Procedure by the Sub- Divisional 
Magistrate of Ramnad. 

The questions argued before 
three, namely ; a: 

1.. Whether the Magistrate exercised his 
jurisdiction wrongly in refusing permission 
to the petitioners to examine the witnesses 
named in ther petitions of 23rd January 
1914. 

2. Whether the Magistrate’s omission 
to consider the telegrams, Exhibits M and. 
F series, occasioned a failure of justice. 


me were 


3. Whether the Magistrate has jurisdiction 
to declare the counterp-etitioner to be in 
possession of items Nos. 5 to 9 when 
his possession, 1f true, was only that of 
tenants attorning to him since the date of 
lis elder brother, Rowther Nainar’s death 
and when aceording to the counter-peti- 
tioner’s own contention the family was an 
undivided one. 

Tam of opinion that the Magistrate’s 
order does not need revision. It is a well- 
considered order dealing carefully and 
concisely with the contentions of the parties 
and the evidence adduced on either side in 
their support. 

On the first point it is not necessary 
for me to go so far as the Calcutta 
High Court has gone in declaring in 
Tara Pada Biswas v. Nural Haque Mia (1) 
that parties to proceedings under , section 
145 must produce their own witnesses, 
that it is not obligatory on the Court to assist 
them in this matter, and that they can- 
not.claim as a matter of right that processes . 
should le issued by the Court to compel 
the attendance of witnesses named by them. 
Nor is it necessary to base my decision on 
the ground adopted in Abhayessari Debi v. 
Shidhessar? Debi (2), which was that ewen if 
the lower Courts action in exeluding 
evidence was illegal it would not justify the 
exercise of the Court’s revisional powers to 
interfere. Here the Magistrate states that 
the petitioners had already closed their ease. 


(1) 82 ©. 1098; 20. L. J, 280; 2 Or, L. J. 679. 
(2) 16 C. 513. - 
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Jt was certainly discretionary with him to 
allow witnesses to be re-summoned upon a 
petition presented towards the end of his 
enquiry and I am not at all satisfied that 
in this instance he exercised his discretion 
wrongly. - 

As regards the second point the telegrams 
referred to have been read in Court, bnt I 
‘am unable to see that their contents mate- 
rially affect the decision of the question 
which the Magistrate had to decide, namely, 
which of the parties was in actual possession 
of the properties in dispute at the date of 
his preliminary order, at any rate so far 
as the items Nos.5 to 9 about which the 
revision-petition is pressed are concerned. 

The third point is less easy of solution. 
The parties are Muhammadans, but if is con- 
ceded that they have noftaken their respective 
shares. The family appears to own two whole 
villages and fractional shares in three other 
villages. Though the fields are in ‘manual’ 
possession of tenants, the Magistrate found, 
as I understand his order, that the counter- 
petitioner had been collecting the whole 
of the rents and managing these items 
since his brother, Rowther Nainar’s death. 
As the latter’s death was on 13th May 
1913 and the preliminary order was issned on 
9th September. 1918 and the final order was 
passed on the 5th February 1914, this was 
nota case in which the petitioners could set 
up forcible dispossession within two months 
before the date of the order. It has been 
frequently held before the amendment of 
' the Code that a dispute as to the right to col- 
lect rents is a dispute within the operation of 
section 145 of the Code of Criminal Procedure: 
vide Ramasami v, Danakoti Ammal (3), 
Pramatha Bhusana Deb Roy v. Doorga Churn 
Bhattacharji (4), In the 
Sarbananda Basu Mozumdar vy. Pran Sankar 
Roy Chowdhuri (5), and Abhayessart Debi 
y. Shidhessaré Debi (2), and now clause 2 in 
the present Code places the matter beyond 
doubt. 

Now ina dispute between a tenant and 
a jJandlord as to the fact of possession, the 
possession of the tenant would not be the 
possession of the Jandlord: vide Baboo 


(8) 12 M. 88. 
4) 110. 413. 
5) 150. 527. 
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Reddi v. Kullappa Nattan (6), and in this 
ease if the tenant’s possession were to he 
treated as the actual possession, the only 
decision which the Magistrate could come to 
would have been that neither of the contesting: 
parties were in possesion of items Nos. 5 to 9 
in which event he might have ordered the 
attachment of these items under section 146. 

As it is, be has found the counter-peti- 
tioner to be in actual possession and after 
careful consideration I think that he was 
acting within his jurisdiction in coming to 
this conclusion, 


The Legislature had made it clear that 
claims to collect rents can be made the subject 
of inquiries under this section, and in such 
inquiries the question must always be, who was 
actually collecting rerts atthe date of the 
preliminary order. The words actual posses- 
sion in disputes between rival landlords 
need not be taken to exclude possession by 
the receipt of rent, for zs pointed out inn 
the matter of the petition of J. D. Sutherland 
(7), the tenant’s possession is the possession 
of him by whose permission he holds the 
Jand and fo whom he pays the rent, and 
actual possession can thus be taken to include 
the possession of landlord by his immediate 
tenant. l 


There was no question raised in the Magis- 
trates Courtas to the facts of attornment 
and so there is no finding on it. But this 
is not a case of tenants paying rent for 
some time to one of the contesting parties 
and then attorning to the other contesting 
party and paying rent to him Jt was held 
in In the matter of Sarbananda Rasu Mozum- 
dar v. Fran Sankar Roy Showdhuri (5) that 
such conduct without notice to the first land- 
lord would not determine bis tenancy or 
deprive him of his right to collect the rent. 
Here there is no allegation that any dispute 
So he was 
not a contesting party till his death. He þe. 
ing the elder brother appears to have been 
collecting the rents on behalf of the joint 
owners. After his death the counter-peti- 
tioner being the younger brother collects the 
rents. Although it may turn out on in- 
vestigation that the petitioners have a, 
legal right to joint ownership of these 


(6) 2 Weir 107. 
(7) 9 B. L. R. 229; 18 W. R. 11 Cr, 
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‘tems or to have their respective shares 
divided off, yet the existence of such a 
right will not preclude the magisterial 
Court from finding that the counter-petitioner 
is at present in sole possession and manage- 
ment of the said property. 

In Sri Mohan Thakur v. Narsing Mohan 
Thakur (8) a dispute between joint owners 
regarding the collection of rent was held 
to be cognizable under this section. 

Lastly Mr. Sadagopachariar based an argu- 
ment on the impossibility of applying the pro- 
visions of this section to undivided fractional 
sharesard cited Sub Narain Singh v. Bi Mohun 
Thakur (9) and Mon Mohan Ghose v. Rajendra 
-Coomar Ghosh (10). Those were cases where 
the subject-matter of dispute was uncertain 
and its boundaries undefined. Here I have 
not been shown any reason for assuming that 
because the share which the family hólds 
in some of these villages is a fractional 
share, that sbare 1s nob a definite and 
tangible piece of land. The result, there- 
fore, is that I dismiss the petition. 

Petition dismissed. 


(8) 27 C. 259; 261 note; + C. W. N. 420, 421 note. 
(9 22 O. 80, 
(10) 7.0. W. N. 462. 


A CALCUTTA HIGH COURT. © 
Givi, Revision Petition No. 49 OF 1914. 
December 15, 1914. 

Present: My. Justice Fletcher and 
Mr. Justice Beacheroft. l 
Tus DEPUTY LEGAL REMEMBRANCER 
anD PUBLIC PROSECUTOR or 
BIHAR anp ORISSA— PETITIONER 
versus 
RAM UDAR SINGH—Opposits Party. 
Penal Code (Act XLV of 1860), s. 209—Criminal 
Procedure Code (Act V of 1898), ». 195—Saaction to pro 
secute—High Courts Act, 24 & 25 Vie. C. 104, s. 14— 
High Courts jurisdiction—Delay in applying—Mala 
fid j .; % . a 
Tho orders of a Munsif and an Additional District 
Judge refusing to grant an application for sanction 
to prosecute are not orders of a Criminal Court and, 
therefore, cannot be revised by the High Court under 
section 439 of the” Code of Criminal Procedure. 
, 385, col. 1 | 
Las v. Har Prasad Das, 19 Ind. Cas. J97; 17 
C. W. N. 647; 17 C. L. J. 245; 14 Or. L. J. 107; 40 C. 
477 (E. B.), followed. Mr l 
Under section 14 of 24 and 25 Vic., C. 104, the High 


Court in its criminal jurisdiction has power to deal 
with such orders under section 115 of the Civil Proce- 
dure Code and section 15 of 24 & 25 Vic, C. 104. [p. 
335, col. 1. ] 

Where a prosecution is undertaken by the 
Government, mere delay in applying for the sanction 


to prosecute cannot be taken as suggesting mala fides, 
[p- 385, col. 1.] 


Mr. Sultan Ahmad, Deputy Legal Remem- 
brancer of Bihar and Orissa, for the Petitioner. 


Babu Gonesh Dutt Singh, for the Opposite 
Party. 


JUDGMENT. 


Frnercuer, J.—This is a Rule 
by the Deputy Legal 


obtained 
Remembrancer and 


Public Proseeutor of Behar and Orissa 
calling upon the opposite party to show 
cause why sanction for his prosecution 


under section 209 of the Indian Penal Code 
should not be granted. 

It appears that the opposite party on 
the 10th of December 1912 brought a 
suit against Naik Lahera and Hira Lahera 
in the. Court of the 2nd  Maunsif of 
Muzaffarpore to recover the sum of 


Rs, 35. 


This suit was on the 3rd of February 
1913 dismissed the claim being found to 
be false and malicious. On the 20th of 
November 1913 an application was made 
to the 2nd Munsif for sanction to 
prosecute the opposite party. The Munsif 
heard such application and examined 
witnesses. The conclusion arrived at by 
the Munsif was that although the suit 
brought by the opposite party was false, 
sanction ought to be refused on the 
ground of delay in making the application 
An appeal was then preferred to the 
learned Additional District and Sessions 
Judge, but he refused to interfere on the 
ground of delay. Acting under instruction 
from the Government of Bihar and Orissa, 
the present applicant applied for and obtained 
the present Rule 


6 

On the Hearing of the present Rule it has 
been argued that we have no jurisdiction to 
revise the order of the Additional District 
Judge, such order not having been passed by 
a Criminal Court. A large number of autho- 
rities have been cited before us, but in the 
view I take it is unnecessary to consider these 
authorities. In my opinion the law, so far as 
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this Court is concerned, has been finally 
settled by the decision of the Full Bench in 
the case of Har- Prasad Das v. Emperor (1) 
The case defore the Full Bench was no doubt 
an order passed’ under section 476 of the 
Code of Criminal Procedure, but no distinction 
can be drawn between an order under section 
476 and a sanction under section 195 for the 
- purpose of considering the question of juris- 
diction. What, however, is abundantly clear 
from the decision of the Full Bench is that 
the orders of the Munsif and the Additional 
District Judge are not orders of a 
Criminal Court and, therefore, cannot 
be revised by us under section 439 of 
the Code of Criminal Procedure. We bave, 
however, been duly authorised by the Chief 
Justice under section 14 of 24 and 25 Vic., C. 
104, power to deal with these orders under 
section 115 of the Civil Procedure Code and 
section 15 of 24and 25 Vic., C. 104. The 
point arises whetber we ought to exercise 
such jurisdiction in the case before us. : 

It has not been suggested in the argument 
that there is any general rule of practice 
followed in this Court as to the Court exer- 
| cising or refusing to exercise the powers that 
16 possesses to revise orders of this nature. 
The authorities that were cited during the 
argument are in many instances difficult to 
reconcile with each other and in some cases 
difficult to understand. Onght we, therefore, 
to interfere with these orders refusing sanc- 
tion by the lower Courts? The ground for 
refusing sanction in the Courts below was 
solely that of delay. Doubtless in many cases 
where there is delay by a person in applying 
for the sanction to prosecute, the delay may 
suggest a want of good faith on the part of 
the applicant. The present case, however, is 
in substance a prosecution undertaken by 
ihe Government and mere delay cannot, 
therefore, be taken as suggesting mala fides. 

1 think the reasons assigned by the lower 
Courts for refusing to grant a sanction when 
thgy came to the conclusion that the suit was 
false and malicious, are insufficient and have 
occasioned a failure of justice. I think the 
present Rule ought to be made absolute and 
sanction should be wranted to prosecute the 
opposite party under section 209 of the 
Indian Penal Code. We accordingly sanction 
the prosecution of Ram Udar Singh under 


(1) 19 Ind. Cas. 197; 17 O. W, N. 647, 40 C. 477; 17 
Q. p. 7. 245; 14 Cr, L. J. 197. 
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section 209 of the Indian Penal Code for 
having on the 10th December 1912 dishonestly 
made a false - claim in Court, viz. in Suit No. 
308 of 1912 in the second Court of the Munsiff 
at Muzaffarpore against Naik Lahera and Hira 
Lahera. 
Beacuororr, J,—I agree, 
Rule made absolute. 





PUNJAB CHIEF COURT. 
URIMINAL Revisron No. 1682 or 1914. 
January 22, 1915. 
Present:—Sir Alfred Kensington, Kr., 
Chief Judge. 

IFATTA AND OTHERS— PETITIONERS 
versus 
HMPEROR—Resvonpenr, 

Criminal Procedure Code (Act V of 1°98), ss. 110, 
d'4—Conviction of person under security—Fortetture 
oj bond-—Proper procedure. i 

One F was put on Rs. 1,000 security for a vear 
under section 110 of the Criminal Procedure Code. 
Before the year was cver he was convicted of an 
offence under section 328, Indian Penal Code, and 
sentenced toimprisonment for two weeks and a fine of 
Rs. 20. Upon this the District Magistrate contiscated 
Rs. 205 of the sceurity money from F and his suretios 
jointly: 

Heid, that there was no real ground for dealing 
heavily with the surety and a forfeiture of Rs. 30 
as against the principal F was enongh in the circum. 
stances of the case, [p. 336, col. 1.] 

Petition for revision of anorder of the 
District Magistrate, Shabpur District, at 
Sargodha, dated the 5th June 1914. 

Mr. Lahkshme Norain, for the Petitioners. 

J UDGMENT.—On the 14th October 1912 
Fatta, Beloch, of the Shahpur District, aged 
about 40, was put on Rs. 1,000 security for 
a year under section 110, Criminal Procedure 
Code, asa reputed thief and burglar, The 
other petitioners, Shera and Bahawla, were 
his sureties. 

On the 25th June 19138, Fatta was convicted 
inthe Gujrat District under section 328, 
Indian Penal Code, and sentenced to 
imprisonment for two weeks and a fine of 
Rs. 20: The record of that case is before me, 
It shows that Fatta took a minor part in 
an affair in which the real offenders were 
two men who escaped. He was grazing his 
camels and unwisely joined ata late stagein a 
quarrel which did not concern him. 

This has been treated as an offence 
justifying the confiscation of Rs. 250 security 
money from Fatta and his sureties jointly, 
I cannot agree with the District Magistrate 
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that they were “let off very lightly.” On 
the contrary they seem to me to haye been 
treated with unnecessary severity ina manner 
which is much more likely to promote crime 
than to keep it down. 

Under the circumstances explained, there 
was no real ground for dealing heavily with 
the sureties. They could not possibly pre- 
vent Fattafrom committing a petty offence 
of the kind and to hold them responsible is to 
set up a standard of conduct which is 
unattainable by human beings of any class, 
much less by rough peasants. 

“The revision isallowed in full as regards 
the petitioners Shera and Bahawla and the 
order of 27th March 1914 is set asidein 
respect of them. In Fatta’s case itis reason- 
able to make a man understand that he must 
abstain from any sort of crime while under 
security, but a disproportionate and crippling 
penalty is altogether out of place. I reduce 
the sum to be. paid by Fatta ont of his 
security money from Rs. 250 to Rs. 50, 


bearing in mind that he has been already i 


punished for his actual offence. 
Revision allowed. 


e eee 
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December 18, 1914. 
Presenti—Mr. Justice Shah Din, 
RUP NARAIN—Peritioner 


VEFSUS 


Pandit MAHA DAYAL-—Acctsep. 

Criminal Procedure Code (Act V of 1898), s. 195 — 
Application for sanction to prosecute Dismissal for 
default, whether competent. 

A Court bas no jurisdiction to dismiss in default an 
application for sanction to prosecute. 

Inve Gopal Siddeshwar Deshpande, 32 B. 208; 10 
Bom. L. R. 95; 3 M. L.T. 170; 7 Cr. L.J. 120; Meru- 
dappa Gounden v. Bommanna Gounden, “22 Ind. Cas. 
„428; 15 Cr. L, J. 71, followed. 


Case reported by the Sessions Judge of. 


the Delhi Division, with his No. 578, dated 
the :23rd June 1914. 

FACTS.—An application of the applicant 
was pending before the District Judge, Delhi, 


' for sanction to prosecute the respondent for 


fabricating false evidence ina suit (section 
195, Criminal Procedure Code). 


The applicant failing to appear, the 
District Judge dismissed the application in 
default and refused to restore, on the ground 
that ‘he had no jurisdiction to do so. 

The application of the applicant for 
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restoring his application to the file was 
rejected by lala Murari Lal Khosla, 
exercising the powers of a District .Judge, 
Delhi, by order, dated 27th of Mareh 1914. 

The proceedings are -forwarded for 
revision on the following 

GROUNDS.—-The order of dismissal was 
bad in law, the law providing that the 
application must bé considered granted or 
refused on the merits. 

The case is exactly parallel to a Bombay 
case, In re Gopal Siddeshwar Deshpande 
(1), where in similar cases the Subordinate 
Judge dismissed an application in default: 

“After the Subordinate Judge had declined 
to review his order upon the ground 
mentioned above, the Public Prosecutor 
applied to the District Court and the District 
Court has accordingly accorded sanction. 
Now, the objection to that is, first, that the 
District Court has not gone into the details 
of the application, and, secondly, to give that 
Court jurisdiction under section 195, clause 
(c), there ought to have been a sanction given 
or refused by the Subordinate Judge. Here 
there was no sanction, given or refused by 
the Subordinate Judge. The only jurisdic- 
tion whigh the District Judge had under the 
circumstances was to revise the order of the 
Subordinate Judge dismissing the application 
as for default. 

“We think, therefore, that for the reasons 
we have given, both the order of the 
District Judge and that of the Subordinate 
Judge ought to be set aside and the appli- 
eation made to the Subordinate Judge ought 
to be sent back to him with a direétion- 
that he should dispose of it according to law.” 

For the reasons given above, I forward 
the case to the Chief Court with the recom- 
mendation that the order of the District 
Judge be set aside and that he be directed 
to pass an order on the merits. i 

ORDER.— Following In re Gopal Siddesh- 
war Deshpande (1) and the case of Marudappa 
Gounden v. Bommanna Gounden’ (2), I set 
aside the order of the District Judge, dated 
the 27th March 1914, as passed without 
jurisdiction and send the case hack to him 
with a direction that he should proceed with 
the application, dated thé 13th Octoher 1918, 
according to law. Revision accepted. 


(1) 82 B. 203; 10 Bom. L. R. 95; 3M. L. T. 170; 7 
Cr. L. J. 120. 
(2) 22 Ind. Cas. 423; 15 Or. L. J. 71, 
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MADRAS HIGH COURT.. 
Civit Appeat No. 187 or 1910. 
ÅPPLAD AGAINST ORDER No. 177 or 1910. 
February 9, 1915. 

Present:—8Sir John Edward Power Wallis, 

Kr., Chief Justice, and Mr. Justice Hannay. 
A. L. A. R. ARUNACHELLAM 
CHETTIAR AND OTHERS— PLAINTIFFS —- 
APPELLANTS 
TEN SUG 
VELAPPA THAMBIRAN AND OTHERS— 
DEFENDANTS—-RESPONDENTS. 

Hindu- Law-—-Mutt properties—Pandarasannadhi, 
mortgage by--Pruperty within jurisdiction of different 
Courts—Decree obtained in.one Court transferred for 
evecution to another—Jurisdiction of other Court to 
declare, decree not binding —Disciples, suit by, to contest 
decree, maintainability of — Civil Procedure Code (Act V 
of 1908), s$. 92—Compromise decree, setting aside of — 
Legal necessity—Burden of proof-~Pandarasannadhi 
power of, to conpromise--Bona fide— Position of 
pandarasannadhi, whether analogous to Hindu widow. 

A very small part of the mortgaged properties was 
situated within the jurisdiction of K Qourt while the 
rest was situated within the jurisdiction of T Court. A 
suit was instituted on the mortgage in K Court and 
the-decree obtained was transferred to T Court for 


execution., While execution was pending the judgment. ` 
-- debtor sued in 7’ Court that the decree was-not bind- 


ing. Jt was-objected that the Court had no juris- 
diction: 

Held, that under the circumstances the Court had 
jurisdiction and that there was no absolute rule 
that no decree could be in any way impeached save in 

the Court in which it was passed. [p. 388, col. 1.] 
` - A decree passed by consent and without contest, 
whereby certain mutt properties are made liable, 
‘ stands in no, better position than a settlement 
effected out of Court, and in the absence of 
sufficient reason it can be questioned in Courts 
‘other’ than that which passed it. [p. 338, col. 1.] 

Where a party has a special interest in the pre- 
servation and the maintenance of a mutt and its 


“. properties, he is entitled to sue on his own behalf 


and without obtaining sanction under section 92 of 
the Civil Procedure Code, 1908, to set aside a decree 
wrongfully got against the mutt properties. [p. 388, 


The powers of a pandarasannadhi to compromise 
suits affecting trust properties cannot be larger than 
thoso-of a trustee. [p. 888, col. 2.] 

Compromises of suits entered into by trustees of 
charitable endowments are not neepeanily void. [p. 
339, col. 2.) 

In a suit to declare a decree ayainat a pandara- 
sannadhi not binding on the mutt properties, once it 
appears that the decree was passed not after contest 
but on compromise, the onus is on the: decree-holders 
to show that the compromise was a lawful one entered 
into bona fide and, therefore, where it is proved that 
the compromise was not, of that character, the decree 
cannot stand. [p. 840, col. 1.] 

A compromise entered into under the influence of 


an indirect motive, such asa desire to escape the. 
necessity of having to attend and be examined asa 
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witness by the pandarasannadhi, amounts to a breach 
of duty and cannot be regarded as lawful or bona fide. 
‘Tp. 841, col. 1.) 

A pandarasannadhi, though not accountable for his 
expenditure of the income of the mutt properties is 
yet under a moral, if not a legal obligation, to apply 
the surplus for purposes of a religious or philan- 
thropic nature and he cannot apply it in satisfaction 
of debts which have been found not to be binding on 
the mutt. [p. 841, cols. 1 & 2.] 

The position of a pandarasannadhi is not analogous 
to a widow and a decree passed against a pandara- 
sannadhi for debts not binding on the mutt cannot 
be treated as an alienation binding on his life- 
interest, as in the case of a decree passed in similar 
circumstances against a widow. [p. 341, col. 1.] 


Appeal against the decree of the Court of the 
Subordinate Judge of Tinnevelly, in Original 
Suit No. 41 of 1906,and appeal against the 
order of the Court of the Subordinate Judge 
of Tinnevelly, dated the 18th February 1910, 
in Execution Petition No. 264 of 1910 Ga 
Original Suit No. 100 of 1902 onthe file of 


the Court of the Additional Subordinate 
Judge of Tanjore). 
Messrs. S. Srinivasa Adyangar and G. 5. 


Ramachandra Iyer, for the Appellants. 

Messrs. K. Srinivasa Iyengar and T. 
Narasimha Iyengar and T. Nallasivam Pillai, 
for the Respondents, 

JUDGMENT. 
In APPEAL No. 187 or 1910. 

This is a suit brought by the plaintiffs, 
suing under section 30 of the Old Civil 
Procedure Code on behalf of themselves 
and all the disciples of the Dharmapuram 
Mutt, in the Court of the Subordinate 
Judge of Tinnevelly for a declaration that 
the decree obtained by defendants Nos. 3 
to 6 -against the Ist and 2nd defendants in 
Original Suit No. 100 of 1902 on the file of 
the Court of the Subordinate Judge of 
Kumbakonam subsequently transferred to 
the Court of -the Additional Subordinate 
Judge of Kumbakonam (subsequently trans- -. 
ferred to the Court of the Additional 
Subordinate Judge of Tanjore) on a mortgage 
executed by the Ist defendant, the then 
pandarasannadht of the mutt, is not binding 
on the mutt and its properties, and for an 
injunction restraining defendants Nos. 3 to 6 
from’ executing the’ decree and defendants 
Nos. 1 and 2 from .alienating the mutt 
properties in satisfaction of it. © The 
Subordinate Judge passed a decree, declaring 
that the suit properties are not liable under 
the decree in the said suit, restraining ` the 
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plaintiffs from executing the said decree 
against those and other property of the mutt 
and the 2nd defendant from alienating the 
said properties in satisfaction thereof. 

Two preliminary points have been argued 
before us, thatthe Tinnevelly Court had na 
jurisdiction to make a declaration about a 
decree of the Tanjore Court: and that the 
‘present plaintiffs had no right to sue. As 
regards the first point a very small part of 
the mortgaged properties is situated within 
the jurisdiction of the Kumbakonam Court 
and the rest in Tinnevelly, and though the 
present defendants, as they were entitled 
to do, sued on the mortgage-decree in the 
Tanjore Court they subsequently had the 
- mortgage-decree transferred for execution to 
the Tinnevelly Court and it was while 
execution was pending in that Court, that the 
plaintiffs instituted the present suit. In this 
state of things we think the Subordinate Judge 
was right in holding that the Court bad 
jurisdiction, following Banke Behari Dal v. 
Pokhe Ram (1). The most recent decision 
of the Allahabad High Court in Umrao Singh 
v. Hardea (2) does not lay down an absolute 
rule that no decree can be in any way 
impeached save in the Court in which it 
was passed. A decree passed by consent 


= Ist 


and without conteset against the 
and 2nd defendants whereby 
the mutt properties are made liable, stands 


as will be seen later, in no better position 
than a settlement effected out of Court, 
and we think there is. no sufficient reason 
why it should be questioned only in the Court 
that passed it. See also Earl of Bandon v. 
Becher (8). We think this objection fails. 
As regards the second point, the Subordinate 
Judge has found that the plaintiffs and other 
disciples of the mutt have a special interest 
in the preservation and the maintenance 
“of the muit and its properties which entitles 
thêm to sueon their own behalf and without 
obtaining sanction under 
Procedure Code. -The decisions relied on by 
the Subordinate Judge, Budree Das Mukim v. 
Ohooni Lal Johurry (4) and Strinivasa 
Ayyangar v. Strinivasa Swami (5), and the 


(1) 25 A. 48 at p. 54; A. W. N. (1902) 179. 


(2) 29 A. 418; A. W. N. (1907) 112; 4 A. L. J. 392. 
(3) 3 Cl. & F. 479; 6 E. R. 1388; 9 Bligh (xN. s.) 582. 
(4) 33 0. 789; 10 0. W. N. ael; 


(5) 16 M. 31. 
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section 92, Civil 
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rulings in 8. A. No. 20 of 1898, Subbarayadu 
v. dsan Ali Sherif. (6) and Subramania Atyer 
v. Nagarathna Naicker (7), are authorities 
for so holding. ` 

The substantal question in the case is. whe- 
ther the decree of the Tanjore Court passed 
ona compromise entered into between the 
present defendants Nos. 3 to 6 as plaintiffs m 
that suit and the lst and 2nd defendants in 
that suit and this, was or was not binding 
on the mutt properties. The position and 
powers of a pandarsannaadht or head of a 
mutt in Southern Iudia have been considered 
in Vidyapurna Tirthaswami v. Viduvanidhe 
Tirthaswami (8), and Katlasam Plai v. 
Nataraja Thambiran (9). In the former 
case he has been compared with reference to 
his rights of enjoyment to an English 
ecclesiastical corporation sole. With refer- 
ence to his powers of alienation he has 
been compared in Srimath Daiva Sikhamand 
Pandara Samadhi alias Nataraja Desthar 
v. Noor Mahomed Rowthen (10) and 
Srimath Dewan Kamani Pandara Sannadhi 
v. E. K. Karutha Ravuthan (11) to a 
temple trustee, whose position again has been 
held by the Privy Council to be analogous 
fo that of the manager of an in- 
fant heir in Prosunno Kumari Pebya v. 
Golab Ohand Baboo (12). More recently in 
Muthusamier, v, Methanithi Swamidyar (13), 
the position of a pandarasannadhi as 
regards alienations has been compared lo that 
of a Hindu widow; but we argee with the 
observation of Sadasiva Aiyar, J., iu the last 
case that it is dangerous to press these 
analogies too far, in the case of the incumbent 
of a religious office whose rights and duties 
are mainly governed by usages. As regards 
the present question, having regard to the 
position of a pandarasannadit as explained in 
the cases already referred to, we think it may 
safely beassumed that his powers to compromise 
suits affecting muit properties cannot be 
larger than those of a trustee, and that 

(6) 28 M. 100 mote. 

(7) b Ind. Cas. 901; 20 M, L. J. 151; 8 M. L. T. S 

tgs 27 M. 436; 1431. L. J. 108. 

(9) 6 Ind. Cas. 4; 88 M. 265 (P. B); 7 M. L. T. 1; 
19 M. L. J. 778. 

(10) 17 M. L. J. 558; 81 M. 47; 8 M. L, T. 95. 

(11) 9 Ind. Cas. 150; 21 M. L. J. 129; 9 M. L. T. H 

(12) 14 B. L. R. 450; 23 W? R. 258; 2 T. A. 145; 
Sar. P. O. JJ. 449. 

(18) 19 Ind. Cas. 694; 18 M. L. T. 498; (1918) M. 
W. N. 681; 25 M. L J.398. í 
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16 will be best to begin by considering 
the extent of such powers. ‘Trustees now 
posses8 certain statutory powers of com- 
promise in England, and alsa in India 
„under section 43 of the Indian Trusts 
Act in the case of compromises effected 
after the passing of the Act, which however 
does not apply to religious or charit- 
able trusts. In Forshaw v, Higginson (14) 
Turner, L.J., observed that cases of com- 
promises by trustees without leave of the 
Court rarely came before the Court, no doubt 
because trustees: were generally advised to 
apply to the Court for directions before 
making such compromises, Inasmuch as if 
they made them of their own authority, they 
were liable to have them called in question 
after they had lost the evidence showing 
that they had acted inthe bona fide exercise 
of their discretion. In that case, the Court 
refused to hold a trustee liable to the estate 
for a payment made by him pursuant toa 
compromise effected ont of, Court under good 
professional advice. On the other hand, it 
was held in Wiles v. Gresham (15) that a 
trustee who accepted a composition must 
show that no more could have been obtained 
if he was to escape being held liable for the 
balance. As regards compromise of suits, 
trustees have felt iteven more necessary to 
obtain the sanction which the Court has 
‘power-to grant in the exercise of its jurisdic- 
tion over trustees, which is said by Turner, 
L. J., in Brooke v. Lord Mostyn (16) to be 
also the foundation of its power to com- 
promise the rights and claims of infants and 
persons under disability. The cases as to 
charitable trusts collected in Tudor at page 
378 (4th Edition) are all cases in which 
the compromise was confirmed by the 
Court. Iu the case of infants, both in 
England, and in India under the Code of 
Civil Procedure, compromises of suits entered 
into without the leave of the Court are invalid, 
but there is no similar provision in the 
Code as to trustees. In Leeming v. Lady 


(44) (1857) 8 De G. M. & G. 827: 44 E.R. G09: 26 
L. J. Ch. 342; 3 Jur. (x. s.) £76; 5 W. R. 424, 114 R, 
R. 356. 

(15) (1854) 5 Do G. M. & G. 770° 43 E. R. 1069; 24 
L. J. Ch. 264; 3 W. R. 87; 104 R. R. 273. 

(16) (1864) 2 De G. J. &8. 373 at p. 415; 46 E. R. 
419; 38 Beav. 457; 34L. J. Ch. 65; 10 Jur. (x. s.) 


1114; 11 L. T. (x. s.) 392; 13 W. R. 1115; 139 R. D, 


184. 


was a case of 


Murray. (17) Jessel, M. R., seems to have 
been of opinion that the power tc com- 
promise was incident to the power to in- 
stitute and conduct suits and in Sankaralinga 
Nadan v. Rajeswara Dorai (18), which 
compromise by a trustee 
ofa temple pending an appeal by the other 
side, their Lordships of the Judicial Committee 


‘did not Jay down thatthe trustee had no 
power to compromise a suit, but approved. of 


the judgment of this Court in Rajah M. 
Bhaskara Sethupathi and Irulappa Nadan v. 


‘Narayanasamy Gurukkal (19), which refused 


to recognise the compromise in question on the 
ground that it was not a lawful compromise but 
constituted a breach of trust. The better 
view appears to be that compromises of suits 
entered into by trustees of charitable 
endowments are not necessarily void. 


As regards the cases relied on by the 
appellantin support of the compromise in 
Prosunno Kumari Debya v. Golab Chand 
Baboo (12) their Lordships merely lay down 
that a decree obtained after contest against 
the trustee for the time being is binding on 
his successor and that a suit to set it aside 
will be dismissed in the absence of fraud 
and collusion. In Sudindra v. Budan (20) all 
that the Court decided was that a decree 
against the de facto head of a mutt could not 
be resisted in execution on the ground that 
the debt sued on was not incurred for the 
benefit of a mutt; and that it must be set 
aside, if at all. by a separate suit. So too.in 
Mantkka Vasaka Destkar alias Gnana Sambanda 
Pandara Sannadhi v. Balagopalukrishna Chetty 
(21) as regards a compromise decree obtained 
against the present lst defendant. Incidental- 
ly, however it was observed in that case that it 
would be unreasonable to hold that a pandara- 
sannadh is bound to waste mutt property in 
litigation when it is in the interest of the niuét’ 
to- enter into compromise. In Subbammal ¥. 
Avudatyammal (22) a suit to set aside a mort- 
gage'aud saleof certain lands in satisfaction 


(17) (1879) 18 Ch. D. 128; 48 L. J. Ch. 787; 28 
R. 338. 


(18) 31 M. 236; 12 O. W, N. 946 (P. C); 4M. D. T. 
101; 10 Bom. L. R. 781; 8 O, L. J. 280; 18 M. L. J. 387, 
85 I. A. 176 . 

(19) 12 M. L. J. 360. 

(20) 9 M. £0. | ae 

(21) 29 M. 553; 16 M. L. J. 415, Fs 

(22) 30 M. 3: 
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of a decree passed without contest in a suit 
against a widow on an alleged debt of her 
husband was dismissed, as it was found that 
the debt was really due by the last male 
owner; and it was observed that the widow as 
representing the estate was not bound to raise 
any defence when she was satisfied that the 
debt was really due. A. still later decision 
of this Court, Bhogaraju Venkatarama Jogiraju 
v, Adapalli Seshayya (23), relied on for the 
respordent, lays down that such a consent 
decree against the widow standsinu no better 
position than a contract made by the widow, 
but this is not inconsistent with the recognition 
of such compromises when properly entered 
into. 
further and have interpreted the decision of 
their Lordships in Imrtt Kanwar v. Roop 
Narain Singh (24), as laying down absolutely 
that a decree against a widow is only binding 
on the reversioners when the suit was decided 
after contest and not on a compromise. See 
the judgment of Mookerjee and Carnduff, JJ, 
in Rajlakshmt Dassee v. Katyayanit Dasee (25) 


where thecasesare collected. Itis unnecessary- 


to pursue this question, because for the 
purposes of the present case it is sufficient 
to say that, in a suit to declare a decree 
against a pandarasannadhi not binding on 
the mutt properties, once if appears that the 
decree was passed not after contest but on 
compromise, the onusis on the defendants to 
show that the compromise was a lawful one 
entered into bona fide; and that in the 
present case, apart from any question of onus, 
it is proved that the compromise was not of 
that character. 


In1899the lst defendant, who was then pan- 
darasannadht executeda mortgageforRs. 40,000 
in favour of the father of defendants Nos. 3 
to 6, Exhibit AA, with the alleged object of 
raising money for the erection cf a building, the 
discharge of debts left by his predecessor, the 
payment of kist and expense of the mutt. In 
1902 the defendants Nos. 3 to 6 sued the Ist 
defendant on the mortgage inthe Court of 
the Subordinate Judge of Kumbakonam and, 
while the suit was-pending, the lst defendant 
executed a deed of relinquishment appointing 
ihe- 2nd defendant pandarasannadht in his 
place. ~ The 2nd defendant was made a. party 

(28) 12 Ind. ae 128; 35 M. €60; 10 M. L. T, 179, 

(24) 6 C. L. R. 76 

(25) 12 Ind, Cas. 464; 38 0; 639 at p. 672. 


Some of the other Courts have gone ~ 


defendant, and pleaded that the money had 
not been borrowed by the lst defendant for 
purposes binding on the mutt. Issues, Exhibit 
DD, were settled. On the 7th February 1903, 
and shortly before the case came on for 
hearing, the plaintiffs took out summonses 
calling on the lst and 2nd defendants to 
attend and give evidence and produce docu- 
ments at the trial. Itis well known that 
persons in the position of a pandarasannadht 
have a strong objection to appearing in 
Court as witnesses which they regard as 
derogatory to. their dignity, and both 
accordingly applied to be examined on com- 
mission. It had recently been decided in 
this Court that they are not entitled to 
exemption under section 133, Civil Procedure 
Code, in the absence of a special notification 
by Government; and accordingly the Subordi- 
nate Judge rejected the petitions and ordered 
them to attend and give evidence, the Ist 
defendant in open Court, and the 2nd 
defendant in Chambers. These orders were 
passed on the Ist and llth August 1904, 
and after an unsuccessful application for 
transfer and stay had been made to the 
District Judge and dismissed by him on the 
19th September 1904, the plaintiffs and 
defendants Nos. Land 2 on the 31st October 
following putin a razinamah petition under 
which -the plaintiff obtained a mortgage 
decree for Rs. ‘52,000. The plaintiffs in 
this suit plead that the +vazinaniah was 
entered into fraudulently by the Ist and 
2nd defendants in that suit and this, while 
the 2nd defendant pleads in effect that 
the plaintiffs, in order to prevent him for 
defending the suit, unnecessarily summoned 
him as a witness and opposed his examina- 
tion on commission and practically coerced 
him to enter into the compromise. While 
we do not consider that tke plaintiffs can 
be said to have exercised any coercion or undue 
influence on the 2nd defendant in insisting, 
however ill-advisedly, on their legal right to 
examine him as -witness,-we think the Sub- 
ordinate Judge was well warranted, in sihe 
absence of any satisfactory explanation as to 
why the 2nd defendant abandoned his 
defence and on the other evidence before 
him, in coming to the %onclusion that the 
2nd defendant was actuated mainly by a 
desire to escape the necessity of having to 
attend and be examined as a witness. In our 
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opinion, @ compromise entered into under 
the influence of an indirect motive of this 
kind by a person in the position of the 2nd 
-defendant amounted toa breach of his duty 
and cannot be regarded as lawful or bona fide. 
The evidence in the present case, which 
was also available in that case, has satisfied 
the Subordinate Judge that the 2nd defend- 
ant was in a position successfully to main- 
tain the defence he had pleaded if the case 
had been fought out, and that it was his 
duty to contest it. No serious attempt has 
been made to question the finding arrived at 
by the Subordinate Judge on a careful 
exiraination of the evidence thatthe mort- 
gage debt sued on has been proved by the 
plaintiffs to have been contracted for pur- 
poses not binding on the muéi—except on 


the ground that before advanciag the money ~ 


the father of defendants Nos. 3 to 6 satisfied 
himself by inquiries, of the nature indicated in 
Hunvomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree (26), that the advance 
was necessary to discharge debts binding 
on the mutt. It is no doubt proved that 
the father of defendants Nos. 3 to 6 ascer- 
tained by inquiry that the Ist defendant 
had contracted numerous debts on pledges 
of jewels and otherwise; but, as pointed out 
by the Subordinate Judge, there seems to 
have been no inguiry how far the debts so 
contracted were binding on the mutt. As 
regards the accounts which are said to have 
been inspected, they either fail to show 
the purpose for which the debt was incurred 
or show purposes not binding on the mutt 
such as the purchase of rings. The defend- 
ants did not plead that the mortgage-debt 
‘sued on in the previous suit was binding 
on the mutt because they had satisfied them- 
-selves by due inquiries as to the necessity for 
the loan, nor was any such issue raised; and 
apart from this objection, the evidence on 
record, as the Subordinate Judge has shown, 
fails altogether to support such a plea. 

Jt is then said that even if this be so, the 
decree should be treated ag an alienation 
binding on the life-interest of the 2nd 
defendant as in the case of a decree passed 
in similar circumstances against a, widow. 
The position, however, is not analogous. 
A pandarasannadhi, though. he has been held 
not to be accountable for his expenditure 


(26) 6 M. I. A. 398; 18 W. R. 81 note; Sevestre 253 
note; 2 Suth. P, C. J. 29; 1 Sar. P.C,J. 552; 19 E.R, 147. 


of the income of the mult properties, is yet 
under amoral if-not a legal obligation to 
apply the surplus for purposes of a religious 
or philanthropic nature, and it would not, 
we think, be right to compel him to apply 
it in satisfaction of debts which have been 
found not be binding on the mutt. 

The appeal is dismissed with costs. 
In APPEAL AGAINST ORDER No. 177 or 1910. 

This appeal is also dismissed. 

Appeals dismissed, 


PUNJAB CHIEF COURT. 
Second Crvin APPRAL No. 1329 or 1913. 
February 9, 1915. 

Present: —Mr. Justice Seott-Smith. 
MADAN MOHAN LAL—Praintise— 
APPELLANT 
VETSUS 


Toe MUNICIPAL COMMITTEE or DELHI 


— DEFENDANT— RLESPONDENT, 

Punjab Municipal Act(XX of 1891), s. 92—Punjab 
Municipal Act (II of 1911), s. 3 (5) (a)—Building— 
Erection without sanction of Municipality—Notice 
ordering demolition —Additions for which sanction was 
not obtained. 

The plaintiff had asked the Municipality for per. 
mission to build a saiban, the plan showing eight gaps 
or open spaces between the supports of the roof; 
subsequently the plaintiff made additiona by filling 
these gaps with frames of wood and glass,~some of 
which were doors and some windows. On the 
Municipality issuing a notice to the plaintiff to 
demolish the additions, the plaintiff sued for an 
injunction restraining the Municipality from demo- 
lishing the additions. The suit was dismissed on 
appsal. On second app2al it was urged — 

(1) that the plan had shown the position of the doors 
and windows, (2) that no material alteration to the 
building was made by the additions, (3) that the 
Municipality’s action was arbitrary and unroasonablo 
and (4) that the notice was illegal: 


Held, that the plan showed only gaps, but no doors 
and windows, (2) that the opening of doors and 
windows constituted a ‘material alteration’ of the 
building within the meaning of section 3 (5) (a) of 
the Punjab Municipal Act, 1911,” (3) that the 
Municipality’s action was justified, one of its objects 
being to vindicate its authority and (4) that the 
notice was not illegal. [p. 342, col. 2; p. 343, col. 1.] 


Second appeal from the decree of the Divi- 


sional Judge, Delhi, dated the llth June 
1913, reversing that of the Subordinate 


+ 
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Judge, second class, Delhi, dated the 7th 
April 1913, decreeing the claim. 
Messrs. Raz Narain and Suntanam, for the 
Appellant. 
Rai Sahib Lala Moti Sagar, for the 
‘Respondent. 


JUDGMENT.—The suit out of which the 
present appeal arises was brought by the 
plaintiff against the Municipal Committee of 
Delhi for a perpetual injunction against the 
Committee restraining them from interfering 
with certain additions made by the plaintiff 
to a building erected by him with the sanction 
of the Committee. The first Court granted 
the prayer, ‘on the ground that the object of 
the Committee was one not warranted by the 
Municipal Act, and that notice in dispute 
had been issued without any reasonable 
justification. The lower Appellate Court, 
after fully discussing the case, came to the con- 
clusion (1) that the additions tothe knilding 
amounted to an ‘erection’ within the meaning 
ofthe Municipal Act; (2) that thiserection was 
not covered by the original sanction granted by 
the Committee; (3) that the notice was 
neither ambiguous nor illegal, and (4) that 
the Committee was justified in issuing a 
notice, one of its objects being to vindicate 
its authority. It, therefore, accepted the 
appeal and setting aside the decree cf the 
first Court dismissed the plaintiff’s suit. 
The plaintiff has filed a second appeal in this 
Court. 


The learned Divisional Judge has written a 
very clear judgment. He describes the nature 
of the bnilding as appearing from the plan 
originally put in by the plaintiff when he 
applied for sanction. He also describes the 
additions to the building. Briefly what 
the plaintiff asked for permission to build 
was a saiban;it had no doors and no 
windows, but had eight gaps or open spaces 


between the supports of the roof. The 
additions which the plaintiff made were 
by filling these gaps subsequently with 


frames of wood and glass, some of which 
were doors and some windows. Mr. Raj 
Narain in arguing the case for the plaintiff 
referred me to the bye-laws framed by the 
Municipal Committee under section 92, Act 
XX of 1891, published in Punjab Govern- 
ment Notification No. 454, dated 6th October 
}900. The first two bye-laws are as 
follows ;—~ 


(1). “Every person intending to erect or 
re-erect any building within the limits of 
the Municipality shall give notice in writing 


of his intention to the Secretary of the 
Committee. , i 
“(2). Such notice shall be accompanied 


by a ground plan, drawn to suitable scale, 
showing dimensions of plinth, line of fron- 
tage of adjoming buildings, and space, if 
any, that will be left on any side between 
existing buildings and that proposed to be 
erected. Ti shall also show the position of 
all outer doors.” 


Mr. Raj Narain says that the plan put 
in by the plaintiff with his application for 
permission-to build does show the position 
of the doors which plaintiff subsequently 
added. In my opinion itdoes not. Jt shows 
apen spaces no doubt, but there is nothing 
in the plan or the application to indicate 
that the plaintiff intended ta put doors in 
those open spaces. Any one looking at 
the plan and the = application would 
draw the inference that what plaintiff 
intended to build was a kind of open 
verandah without any doors. I am quite 
clear, therefore, thatthe addition of doors 
in the open spaces shown on the plan was 
not covered by the original sanction to 


build. 


The next question is whether the plaintiff 
by these additions made a material alteration 
to the building within the meaning of 
section 8 +5) (a) of the Punjab Municipal 
Act Il], of 1911. On this point also I have 
no hesitation in agreeing with the learned 
Divisional Judge and with the reasons given 
by him for his conclusion. 


The plaintiff having, therefore, erected 
a building without sanction, the Committee 
was authorised under section 195 of the 
Act to send him a notice requiring that the 
building should be altered or demolished,as the 
Committee deemed necessary, within the space 
of 30 days from the date of the service of the 
notice. Mr. Raj Narain urges that the Com- 
mittee’saction was arbitrary and unreasonable, 
but I am unable to agreg with him. Asthe 
learned*Divisional Judge says, the Manici- 
pality must vindicate its authority, and the 
fact that a man has erected without having 
applied for sanction 1s a sufficient reason to 
order demolition. Such action is open 
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definnce of the authority of the Municipality. 
In Bhawani Shankar v. Surat Oity Municipality 
“(1), it was held that a Municipality can 
in their discretion order a building erected 
without sanction to be altered or demolished, 
and that the notice of demolition cannot be 
questioned on the ground that the building 
‘otherwise conforms to the orders of the 
Municipality or can be altered so as to be 
made to ‘conform to them, 


The last point raised by Mr. Raj Narain 
was that the notice was illegal inasmuch as 
it required the plaintiff to demolish the 
building within 15 days, the time specified 
in section 195 being 30 days. I find that 
this was one of the gronnds taken hy the 
plaintiff in the first Court, but it is clear 
that if was not pressed in the lower Appellate 
Court, for in his judgment the learned Divi- 
sional Judge says, “nothing has been pointed out 
to mein the notice which is either ambiguous 
or illegal.” Therecord shows that the notice 
was sent in duplicate. In the one which 
was kept by the plaintiff the period entered 
was 15 days, but that in the copy signed 
by him and returned to the Committee, . the 
period was shown as 3: days. Plaintiff 
himself in endorsing the notice brought this 
discrepancy to the notice of the Municipal 
Committee and asked to be informed which 
period was correct. In my opinion the 
fact that the period was wrongly stated 
in one copy of the notice is not of itself 
sufficient to entitle the plaintiff to the relief 
asked for. No doubt if the Committee had 
within 15 days sought to demolish the building 
under section 220 of the Act, the plaintiff 
might have objected, and have asked to be 
allowed the full term of 80 days. He did 
not, however, object to the notice oa this 
ground. Mr. Raj Narain asks ibat if a 
perpetual injunction be not granted to his 
client, it may be declared that tbe notice is 
illegal and the Committee cannot take any 
action, therefore, and that it should be forced 
to &sne a fresh notice in accordance with 
section 195 of the Act. | am’ not, however, 
prepared to accede to this request. I do not 
consider the plaintiff has in any way been 
prejudiced by the clerical error in one copy 
of the notice. The copy returned to the 
Municipal Committee gives the time correctly 


(1) 21°B. 187; (1895) P. J. 375, 
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as 30 days, and the Committee would not have 
sought to take action under section +20 of 
the Act until that period had expired. The 
appeal is, therefore, dismissed with costs. 

l Appeal dismissed. 


CALCUTTA HIGH COURT, 
SEGOND Civit APPRALS Nos. 431 AND 664 
or 1911. 

September 1, 1914. 
Present:—-Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 
MOTOOKDHARI SHU KUL—Derenpbanr 
—APPELLANT 

versus 
JUGDIP NARAIN SINGH AND OTHERS— 


Pratntires— RESPONDENTS. 

Ejectment, suit for—Benamidar, appeal by, whether 
maintainable--Mesne profits, decree for Whole 
decree, when to be challenged—Appeal, common 
ground of -—Bengal Tenancy Act (VIII of 1885), s. 87, 
scope of—~—Abandonment, proof of —Occupancy holding, 
mortgagee of ~Rent, acceptance of, by landlord, without 
protest, effect of —Forfeiture, waiver of. 

Where it was found, in a suit for ejectment brought 
against several defendants, that one of them was a 
benamidar of the defendant Ist party, and where a 
decree for mesne profits and costs had been passed 
against both defendants 'st and 2nd parties: 

Held, that the appeal preferred by the benamidar 
defendant alone against the whole decree was main- 
tainable, and that as the ground was common to 
himself and defendant No, |, so far at least as the 
question of mesne profits was concerned, the whole 
case came under review in appeal, inasmuch as there 
could be no decree for mesne profits unless there was 
a decree for possession. [p. 344, col. 2.] 

Section 87 of the Bengal Tenancy Act is not 
exhaustive and the landlord may proceed by suit, if 
he can prove that the facts and circumstances of the 
case lead to an inference of abandonment. ([p. 344, 
col. 2.] 

Samujan Roy v. Munshi Mahaton, 4 C. W. N. 493 
and Ram Pershad Koeri v. Jawahir Roy, 12 O. W. N. 
899; 7 ©. L. J. 72, followed. 

There is a complete recognition of the mortgagee 
of an occupancy holding as such where the landlord, 
on receipt of rent without protest even for one 
occasion, gives a receipt in the name of the tenant 
through the mortgagee, and the landlord cannot 
evict the mortgagee in possession as a trespasser. [p. 
344, col. 2,] 

Baroda Churn Dutt v. Hemlata Dasi, 3 Ind. Cas. 561; 
13 C.W.N. 833; 10 C.L.J.610, referred to and followed, 

Acceptance under protest of rent also would 
operate in favour of the payer asa waiver of any 
forfeiture incurred. [p. 345, col 1] 


George Henry Davenport v. Queen, (1877) 8 A. C. 116 
at p 182; 47 L. J. P. C. 8 37 L. T. 727 and Kali 
Krishna Tagore v. Fuzle Ali Chowdhury, 12 ©. L. R. 
592; 9 0, 813, followed. 

The protest, therefore, under which a landlord 
receives rent deposited by the mortgagee of an occus 
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pancy holding does not make the receipt the less a 
‘receipt of rent from the mortgagee. [p. 345, col. 1.] 


_Appeals against the decrees of the District 
Judge of Mozafferpur, dated the 5th Decem- 
ber 1910, affirming those of the Munsif, 
first Court of Mozafferpur, dated the 14th 
June 1910. 


Dr. Rash Behary Ghose and Babus Luchmt 


Narain Singh 
the Appellant. 

Babus Umakals Mukherjee and Soroshi 
Charan Mitter, for the Respondents. 


J UDGMENT.—The defendants third party 
were the tenants of an occupancy holding 
of 22 bighas and odd‘ in Mouza Roshanpur. 
They executed a zuřpeshgi lease of the entire 
holding in favour of the defendant 2nd 
party, who has been found to be a benamidar 
of defendant first party in 1896, and directed 
the zzrpeshgidar to pay the rent. 
been found that notwithstanding the zurpeshgt 
the tenants continued in possession somehow 
or other until 1316 when they fled to another 
village. Ib has been found that the gur- 
weshgidars paid the rent from time to time 
in execution of decrees against the tenants : 
in one case the dues were deposited after 
sale. The amounts deposited by the defend- 
ant second party from time to time were with- 
drawn by the plaintiffs, in some cases under 
protest and in one case without protest. 
In 1909 the question whether the mortgagee 
-was entitled to deposit the money was 
fought out in Court and the learned Munsif 
held that he could deposit under section 
170, clause (3) and allowed the deposit and 
struck off the case as satisfied, but he made 
a remark atthe close of his judgment that 
this order would not affect the jural relations 
between the parties, which would remain as 
before. This suit was bronght for the 
ejectment of the defendarits from the 14 
bighas odd that have fallen to the patti of 
the plaintiffs under a butwara by the Col- 
lector, on the ground that there was no 
custom of transfer and the defendants were 
trespassers. 


Both the Courts below decreed the suit 
and defendant Motookdhari Sukul of the 
second party has appealed. 

Jt has been argued in bar of the appeal 
that the appellant has been found to be a 
benanudar of Ami Prosad, defendant first 
party, and cannot, therefore, maintain the 


and Satya Charan Sinha, for 


It has’ 


appeal. It has been pointed ont, however 
that the decree for mesne profits ånd costs 
are against both defendants, first and second 
parties, and I think the defendant second 
party can appeal against the decree, and 
as the ground is common to himself and 
defendant No. Ll, so far at least as the ques- 
tion of mesne profits is concerned, the whole 
case comes under review, inasmuch as there 
can be no decree for mesne profits unless 
there is a decree for possession. 


On the merits it has been contended by 
the learned Vakil for the appellant that (1) 
whether under protest or not the plaintiffs 
have accepted rent deposited by him as a 
mortgagee and have thereby recognized the 
mortgage. 

(2) That there has been no abandonment 
by the tenants as they have arranged for 
the payment of the rent. 

(3) That the plaintiff is entitled to only 
14 beghas out of 22 bighas and there can be 
no ejectment from a part of a jote. 

The third ground was set at rest at once as 
there was no plea upon the same in the 
Courts below and no ground in this Court. 

As regards the second ground, it is con- 
tended that all the requirements of section 87 
of the Bengal Tenancy Act do not exist, in 
that the only ground on which the tenant 
is said to have abandoned the holding is 
that he has left the village. The plaintiffs, 
however, are not proceeding under that 
section, and it has been held that the section 
is not exhaustive and the landlord may 
proceed by suit if he can prove that the 
facts and circumstances of the case lead to 
an inference of abandonment: See Samujan 
Roy v. Munshi Mahaton (1); Ram Pershad 
Koert y. Jawahir Roy (2). 


Then coming to the first ground, [ have to 
consider if in two aspects. 


It is contended that as rent paid by the 
mortgagee as such has been received wilhout 
protest even for one occasion, there has deen 
a recognition. of the mortgagee as such. In 
the case of Baroda Churn Dutt v. Hemlata 
Dasi (3), Sir Lawrence Jenkins, C. J., and 
Mookerjee, J., held that*there was a complete 
recognition of the mortgagee as such when 


(1) 4.6. W. N. 493. 
(2) 7 C. L. J. 72; 12 C. W. N. 899. 
(3) 3 Ind. Cas. 561; 13 C. W. N. 833; 10 0, L. J. 610. 
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the landlord on receipt of rent gave a receipt 
in the name of the tenant ‘ ‘ through Baroda 
Churn Datt, the mortgagee.” In this case 
the plaintiffs received without protest the 
rent deposited by the mortgagee as such 
and I think the same principle is applicable, 
and there has been such a recognition of 
the rights of the mortgagee as such that 
the plaintiffs cannot evict the mortgagee as 
a trespasser, 

In this view of the first aspect of the 
question it is not necessary to labour the 
second aspect of the case which also appears 
to be in favour of the appellant. The next 
aspect of the question is that the acceptance 
under protest also would operate in favour 
of the payer asa waiver of any forfeiture 
incurred. In the case of George Henry 
Davenport v. Queen (4), their Lordships of 
the Judicial Committee said: “Where 
-money is paid and received as rent under a 
lease, a mere protest that ib is accepted 
conditionally and without prejudice to the 
right to insist upon a prior forfeiture cannot 
countervail the fact of such receipt.” This 
case was followed in the case of Kali 
Krishna Tagore v. Fuzle Ald Chowdhry (5). In 
that case the tenant had incurred a for- 
feiture, but the landlord received a portion 
of the rent but kept the payment in 
suspense until the whole rent was paid. 
It was held that such a qualification did 
not make the payments unything else than 
payments of rent and that the lessor had 
waived his right to insist on ejectment. 
The protest, therefore, under which the 
plaintiffs received the amount deposited by 
the mortgagee did not make the receipt 
the less a receipt of rent from a mortgagee. 

In either view of the question, there- 
fore, the mortgage has been recogrized by 
the plaintiffs and they are not entitled to 
a decree for ejectment. 

The appeal is accordingly decreed with 
costs in all Courts. The same order will be 
made in Appeal No. 664. 


Appeals decreed. 
usin 3 A. O. 115at p. 182; 47 L. J. P. ©. 8; 37 


(5) 90. 843; 12 C. J. R. 592. 


MADRAS HIGH COURT. 

Cryin Appear Soir No. 24 or 1913. 
February 8, 1915. 
Present:—-Sir John Edward Power Wallis, 
Kr., Chief Justisze, and Mr. Justice Hannay. 
NACHIAPPA CHETTY, MINOR, THROUH 
HIS MOTHER AND GUARDIAN, VISALATCHI 
ACHI—PLAINTIFF—APPELLANT 
VEFSUS 


DAKSHINAMURTHY SERVAL AND OTHERS 


~~ DEFEN DANTS—-RESPONDENTS. 

Hindu Law-——Swit on promissory note executed by 
jather-~-Sons tmpleaded as parties to sutt—Burden on 
sons to show that debt is not bindiny on thenr—Plea 
of failure of consideration—Onus of proof—Same in 
case of son and father. 

In a suit on a promissory nate executed by a father 
and filed against him, it is sufficient to join the sons 
and give them an opportunity of showing circum- 
stances which would prevent the debt being binding on 
them or a decree being passed against them, and it is 
not necessary to plead and prove that the ‘debt was 
incurred by the father for purposes binding on the 
family. . |p. 347, col. 1.] 

Where the plea of want of consideration is raised, 
the onus of proof inthe case of the sons is not 
ao from that in the case of the father. [p. 347, 

ol. 1 

Govindan Nair v. , Naw Menon, 26 Ind. Cas. 750 
(1914) M. W. N. 782; 27 M. L, J. 595, explained. 

Krishna Iyer v. Krishnaswami Iyer, 23 M. 597, 
followed. 

Subba Narayana Vathiyar v. Ramasicami Iyer, 1 
M. L. T. 877; 16 M. L. J. 508 (F. B.); 30 M. 88, refer- 
red to. 


3 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge of 
Sivaganga, in Original Suit No. 74 of 1912. 

Messrs. T. R. Ramachandra Atyar and A. 
Krishnaswamt Aiyar, for the Appellant. 

Messrs. K. Srinivasa Iyengar and C. Pad- 
manabha Iyengar, for the Respondents. 

JUDGMENT.—This is a suit brought 
upon two promissory notes against one 
Ramaswami Chetti, the Ist defendant, who 
has since died and his minor son, the 2nd 
defendant. So far as the Ist defendant 
is concerned, the onus was of course upon 
him to show that the promissory notes 
were not supported by consideration, and 
the Subordinate Judge has found that he 
had failed to discharge that anus. The 1st 
defendant was residing at Kundanoor in 
the Ramnad District and was a partner in 
a firm which carried on business in Tin- 
nevelly and also in Rangoon. He is stated 
to have executed the plaint notes for 
Rs. 7,000 and 6,000 respectively in May 
and July 1908. The plaintiff’s case is that 
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the notes were executed by him at Elayi- 
rampunnai, the plaintiff's father’s village, 
whereas according to the defence one of 
them was executed at Kannakude near 
Madura during a festival and the other 
in a dancing girls house at Madura. The 
defence case is that the second note was a 
mere renewal of the first and was antedated 
to May 1908. The defendants have put 
forward a very extraordinary story which 
we are altogether unable to accept. 

* a * * 


While we have no hesitation in rejecting 
the case put forward for the defence, we 
have carefully considered whether on the 
evidence for the defence it might not be 
said that there was sufficient to shift the 
onus and throw upon the plaintiffs, the 
onus of proving that full consideration had 
been given for the notes. No doubt the 
plaintiffs have exercised what might perhaps 
be described as a considerable economy of 
truth. They merely prove the execution of 
the notes and the payment of the money 
at the plaintiffs village and they give no 
explanation as to how the transaction came 
to be entered into nor do they produce auy 
accounts. But on the whole we have come 
to the conclusion that there is not sufficient 
to justify us in holding that the onus is 
shifted or in differing from the conclusion 
at which the Subordinate Judge has arrived. 
So much for the facts. 

Tt has, however, been argued that as 
against the minor, the 2nd defendant, the 
onus was upon the plaintiffs and the recent 
decision of the Full Bench in Govindun 
Nair v. Nanw Menon (1) has been referred 
to, and it has been argued on the authority 
of that decision that as the suit is on the 
note it cannot, according to numerous cases, 
be treated as on the original cause of action 
against the maker of the note and that 
consequently the other defendants, who are 
sons of the lst defendant cannot be made 
liable in this suit. That was an application 
to revise a decree of a Small Cause Court 
against the members of a farwad on a 
promissory note executed by the deceased 
karnavan of the tarwad and was the 
subject of a reference to a Full Bench. It 


(1) 26 Ind, Cas, 750; 27 -M. Ia. J. 695; (1914) M. W. 
N. 782, 


did not appear that it had either been 
alleged in the plaint or proved in evidence 
that the debt was contracted for purposes 
binding on the tarwad, facts necessary to 
be proved according to the decision of the 
Full Bench in Krishna Iyer v, Krishnaswame 
Tyer (2). Ib was held in that case that in 
order to enforce a promissory note not only 
against the maker who was the managing 
member of the family when he executed 
it, but also against the other members of 
the joint family, it was necessary to allege 
in the plaint and prove that the debt was 
contracted in circumstances binding on the 
family and that in a suit so framed the 
junior members of the family might pro- 
perly be held lable. In the ,cdgment of 
the Full Bench in Subba Narayana Vathiyar v. 
Ramaswamt Tyer (3) the authority of this 
case was purposely left unaffected and all 
that was decided in Govindan Nair v. Nana 
Mens (1) was that the circumstances of that 
case did not bring it within the authority of 
Krishna Iyer v. Krishnaswami Tyer (2), which 
they did not as | have already pointed 
out. This seemed to us sufficient to dispose 
of the case, and the judgment which is 
very brief merely says that the suit was 
based on the promissory note and not on 
the original cause of action and that conse- 
quently Krishna Iyer v. Krishnaswami Iyer (2) 
did not apply. I do not think this meant 
anything more than that the facts which 
gave rise to the liability of the junior 
members were not alleged in the plaint 
and proved. If they had been alleged and 
proved, it might be said that in one sense 
it was a suit upon the original cause of 
action, but this way of putting it does 
not take account of the decisions that where 
the debt and the promissory note came 
into existence at one and the same time, 
the maker must be sued on the promissory 
note and not on the original cause of 
action, The decision in Krishna Iyer v. 
Krishnaswamt Iyer (2) is authority for the 
position that eyen if the suit against the 
maker is on the promissory note, ib is 
permissible in the same suit to plead and 
prove facts which render the other members 
of the joint family liable, and it was not 
intended to interfere in any way with the 


(2) 23 M. 597. 
(3) 30 M. 88; 1 M. L. T. 377; 16M, L. J. 508 (F. B.). 
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atrthority of the decision in Govindan Nan 
y. Nana Menon (1) to which I was a party. 
In the present case in order to make the 
Srd defendant as guardian of Ist defend. 
ant liable, it is not necessary to plead and 
prove that the debt was incurred by the 
father for purposes binding on the family, 
and itis enough to give him an opportu- 
nity of showing, if be can, that it was 
incurred for pu)iposes which were illegal or 
immoral which it is for him to prove. 
Applying the principle of the decision in 
Krishna Iyer v. Krishnaswami Iyer (2) to the 
ease of a suit against a father, the executant 
of the promissory note, and his sons, it is 
suficient to join the sons and give them an 
opportunity of showing circumstances which 
would prevent the debt being binding on 
them or decree being passed against them. 
Thisform of suit is of every day occurrence and 
there isin my opinion nothing jn the deci- 
sion in Govindan Nair v. Nana Menon (1) to 
` affect its validity. In these circumstances 
there can be no question of there being 
any different onus in the case of sons from 
that in the case of the father. Therefore, 
that objection also fails. 


In the result, the 
dismissed with costs. 


appeal fails and is 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Civit Revision Petition No. 177 or 1914. 
February 8, 1915. 
_ Present:—Mr. Justice Shadi Lal. 
Seth RADHA KISHEN—~Praintiry— 
PETITIONER 
- Persus 
Tan Firm or LADHA MAL-RAM CHAND 
DEFENDANTS —RESPONDENTS. 
_ imitation Act (IX of 908), s. 11——-Time spent in 
prosecuting swit in another Couwrtg~Good faith—Due 
diligence. 

On the 25th October 1912, the plaintiff lodged his 
suit inthe Munsif’s Court claiming a sum of money 
over Rs. 570. On 22nd July 1913 ho learnt that the 
amount dae to the insolvent firm, whose assets 
he had purchased, was less than Rs. 500. He applied 
for the return of his plaint and filed the amended 
plaint on 30th July 1913 in the Munsif’s Court, 
reducing the claim to Rs. 438-9-6. On 7th August 
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1913, tho plaint was returned to be filed in the proper 
Court aud on Lith August 1913 the plaint was filed 
in the Court of Small Causes: 

Heid, that the plaintiff acted in good faith and with 
due diligence upto 22nd July 1913 and was entitled 
to deduct that period only. [p. 348, col. 1.] 


Petition for revision, under section 70 of 
Act IV of 1912, of the order of the Judge, 
Conrt of Small Causes, Amritsar, dated the 
lst December 1913, dismissing the suit. 

Mr. Santanan, for the Petitioner. 

Bakhshi Tek Chand, Lalas Balmokand an | 
Duni Chand, for the Respondents. 

JUDGMENT.—The suit out of which this 
application for revision has arisen was institut- 
ed in the Small Canse Court, Amritsar, on 
llth of August 1913, and it is not disputed by 
the learned Counsel forthe plaintiff that the 
day for filing the suit was 3rd of 
November 1912. The claim is, therefore, clear- 
ly barred by limitation, unless the time taken 
by the plaintiff in prosecu.iug te abortive 
proceedings in the Munsif’s Court is exelnded. 
Jt appears that the plaintiff originally claimed 
to recover from the defendant a sum of money 
over Rs. 500 and consequently filed his plaint 
in the Court of the Munsif on the 25th 
October 1912. On the 22nd of July 1913, he 
learnt that the amount due to the insolvent 
firm, whose assets he had purchased, was less 
than Rs. 500 and he, therefore, applied to 
the Court for the return of the plaint to 
him for amendment. This application was 
granted, the claim was reduced to Ru. 438-9-6 
and the plaint was again filed in the 
Munsif’s Court on 30thof July 1913. On 
the 7th of August 1913, the Munsif returned 
the plaintfor presentation to the proper 
Court and it was ultimately filed in the 
Small Cause Court on the llth of August 
1913. : 

The question then arises whether the 
plaintiff has made outa case under section 
14 of the Indian Limitation Act for excluding 
the period from 25th of October >1912 to 
lith of August 1913. The answer to this 
question depends upon whether it could be 
said that he, in prosecuting his remedy in 
the wrong Court, was acting in good faith 
and with due diligence. Now it seems to 
me that the plaintiff was originally ignorant 
of the exact amount of the claim against 
the defendant and he, therefore, filed his 
plaint in good faith inthe Munsif’: Court 
and prosecuted the suit with due diligence 
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up to 22nd of July 1918. He is consequently 
entitled to the deduction of the period 
between the 25th October 1912 and 22nd 
July 1913. But this deduction alone does 
not help him and his suitis still beyond 
time, unless he gets a further deduction on 
account of the time spent after the 22nd 
of July 1913. Upon this point I am of 
opinion that he has failed to satisfy the 
requirements of section 14, 

A number of rulings have been cited to 
me by the learned gentlemen on both sides, 
but it seems to me that the question in 
each case is whether due diligence and 
good faith’ required by the section have 
been established upon the facts of the case. 
The principle of law is well established, 
and its application to sa case must depend 
upon its particular circumstances. It is, 
therefore, unnecessary for me to notice the 
judgments quoted before me, which proceed 
upon different sets of facts and which have 
not much bearing upon the present case. 


In this case, ib appears that the plaintiff 
learnt on the 22nd of July 1918 at the latest 
that he was entitled to a sum less than 
Rs. 500 and. that being so, it was clearly his 
duty to take immediate steps to file his 
plaint in the Court having jurisdiction to 
adjudicate uponit. On that date he must 
have known that the Munsif had no jurisdic- 
tion totry.the case,and I cannot, there; 
fore, hold that he exercised due care and 
caution in the action he took after that date. 

T accordingly concur with the lower Court 
in holding that the suit is barred by time 
and dismiss this application for revision; 
in view ofall the circumstances of the case, 
I direct the parties to bear their own costs 
in this Court. 


Appeal dismissed. 
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ican Tat p oN OUI: 
Civin MISCELLANEOUS APPEAL No. 620 or 1914, 
February 9, 1915. 
Present:— Justice Sir George Knox, Kr., 
Mr. Justice Rafique and 
Mr. Justice Piggott. . 
In the matter of Mahraj SOMESHAR 
D 


UT. 

Stamp Act (II of. 899), s. 4—9. tilement——Duty to 
be imposed, 

Where the two brothers T and S, tosettle a dispute 
between them, executed two instruments, one a 
deed of gift whereby T conveyed all his property 
to S and another by which § undertook to maintain 
T during his life: 

Held, that the two instruments together were one 
transaction within. the meaning of the word “settle- 
ment” in section 4 of the Stamp Act and were 
chargeable with the stamp duty in uccordance with 
that section, [p. 349, col. 1.] 

Stamp reference made by the Board. of 
Revenue, 

Mr. Ryves, for the Crown. 


JUDGMENT.——On the 15th of May 1914 
two brothers, Tirbhuwan Dut Sukul and 
Maharaj Someshar Dut Sukul, executed each 
of them a document. The deed of gift 
executed by Tirbhuwan Dut Sukul has been 
endorsed by us as Exhibit A and the deed 
executed by Maharaj Someshar Dut Sukul 
has been marked as Exibit B and will be 
alluded to in the course of this judgment in 
those terms. 


Deed A is said to bear a stamp of Rs, 1,125. 
Deed B bears a stamp of Rs. 10. When the 
two documents were taken to the Registration 
Office, deed B was impounded and on its 
coming before the Deputy Commissioner, 
Sitapur, that officer came to the conclusion 
that the stamp required was a stamp of 
Rs. 860. He also considered that a penalty of 
Rs 700 should be paid by Mabaraj Someshar 
Dut. Someshar Dut appealed from the 
decision of the Deputy Commissioner to the 
Board of Revenue. 


The Board of Revenue were unable to come 
to any conclusion as to what was the rightamd . 
proper stamp te impose and have referred the 
matter to this Court under section 57 of the 
Indian Stamp Act. 

We have had hoth deeds read to us and we 
have had the assistance of the learned 
Government Advocate in considering the 
matter. Deed B is very inartistically drawn 
up, the language in which it is expressed is 
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of such a dubious kind that it has not been 
easy to come to a decision on the question 
referred. 

. Briefly stated the case is as follows: 
Tirbhuwan Dut Sukul in consideration of 
love and affection and the promise to be 
maintained by his brother executed a deed 
of gift over his immoveable and moveable 
property. Itis this deed which has been 
stamped with a stamp of rupees 1,120. 
Maharaj Someshar Dut Sukul, as said above 
on the same date, executed deed B. In that 
deed he promises that during the life-time 


of Pundit Tirbbuwan Dut he will pay. 


whatever expenses may be required on account 
of food, conveyance, travelling for pilgrimage, 
charity, clothing, ete. , provided that Tirbhuwan 
Dut lives permanently i in the ancestral house 
or in the house in which he may with his 
consent put him up and that have no concern 
with fhe quarrelsome persons who created 
disunion between Pandit Tirbhuwan Dut and 
himself. 

There is a further clause which lays down 
the maximum amount per mersem ‘which 
Tirbhuwan Dut may expend for charity and 
railway journey, etc. Upto this maximum 
Maharaj Someshar Dut Sukul agrees to pay, 
There 1s also a clause regarding money 
“required for expenses” and how that is to 
be assessed, no definitesum is given. Certain 
property which is detailed in the deed is 
hypothecated and the deed says that that 
property will be responsible for the expenses 
of Pundit Tirbhuwan Dut whereever ‘and 
to whomsoever it is transferred. The pro- 
perty scheduled differs, save and except 
one house, fromthe property scheduled in 
deed A. 

We have tried tosee whether deed B can 
ccme within any of the deeds set out in 
Schedule I of the Indian Siamp Act, but we 
cannot find any Article which exactly covers 
the deed. 

Looking broadly tothe two documents we 
are catisfied that the deed B is one which 
comes within section 4 ofthe Indian Stamp 
Act. .The transaction before..the. .parties 
may fairly be said.to come within the 
word “settlement.” The two instruments 
were inferded:by the parties to be-employed 
in completing this one transaction and the 
principal instrument as determined by the 
parties has -been stamped and "more. than 
sufficiently starhped. = ii, ° 


Deed B has in our opinion been properly 
stamped and more than sufficiently stamped 
in accordance with the provisions of section 
4 of the Act. 

We have'not overlooked the fact that in 
dealing with an Act of this kind we have to 
construe the Act in favour of the subject. 

Let a copy of this our judgment be sent to 
the Chief Controlling Revenue Authority é.c., 
to the Board of Revenue, as our opinion on 
the matter referred to us. 


Reference answered. 


MADRAS HIGH COURT, 

Civit APPEAL No. 175 or 1907. 
December 2, 1914. 
Present:—Sir John Edward Power Wallis, 
Chief Justice, and Mr. Justice Seshagiri Aiyar. 
KANNEPALLI BALA TRIPURA 
SUNDARAMMA GARU—PLatnirrr— 
APPELLANT 
versus 
KANNEPALLI SURYANARAYANA 
GARU AND orhers—Derenpants— 


RESPONDENTS. 

Hindu Law—Mitakshara—Partition of family pro 
perty-—-Mother’s right to share—Her rightto maintenance 
against estate— Sons and step-sons, Liability of. 

Under the Mitakshaxa a mother is entitled to a 
share in the family property when a partition takes 
place among the sons. Her right to maintenance is 
not against her sons alone, but against’ the estate 
possessed by her husband and which is the subject 
of partition among his sons. [[p. 350, col. 1.] 

Therefore, w here a mother has got both sons and 
step-sons the maintenance ought to be paid by 
both of them. [p. 350, col. 2.] 

Mahabeer Prasad v. Ramyad Singh, 12 B. L. R. 90; 
20 W.R. 192; Ganesh Dutt Thakoor v. Jawach Thakoorain, 
31 C. 262; (P. C.); 31 I. A. 10; 8 C. W. N. 146; JAM. 
L. J. 8; 6 Bom. L. R. 1; Sivananja Perumal v. Meenakshi 
Ammal, 5M. H. ©. R. 377; Subbarayulu Chetty v. 
Kamalavalli Thayaramma, 10 Ind. Cas. 847; 10 M. L. 
T, 1; (1911) 2 M. W. N. 148; 21 M. L. J. 493; 35 M. 

147; Srinivasa Aiyangar v. Thiruvengadatha Aiyangar, 
23 Ind. Cas. 264; (1913) M. W. N. 1034; (1914) M. W. 
N. 284; 15 M. L. T. 307, followed. 

Mari v.C hinnammal, 8 M. 107; Hemangini Dasi v. 
Kedar Nath Chowdhry, 16 C. 768; 16 I. A. 115, dis- 
tinguished. 


Appeal against the decree of the District’ 
Court of Ganjam in Original Suit No. 31 of 
1904. 
b Mr. 


P. Narayanamurthy, 
pellant. ~~ 


for the Ape 


_ for any portion of it. 


` step-son in possession 


Be & wt 


CHATTAR SINGH v. RALIA RAM, 
Messrs. K. FV. DL. Narastmham and YF. 


Ramesam, for the Respondents. 

JUDGMENT.—We are not -prepared to 
increase the rate of maintenance and the 
allowance for utensils, but we think that 
Rs. 150 must be substituted for Rs. 100 
for a house unless all the parties agree 
upon a house for her residence. The appeal 
is dismissed with proportionate costs of 
the 3rd respondents. 

Meno. or OBJECTIONS IN APPEAL No. 173 

or 1907. 


lt is argued for the 3rd respondent, the 
step-son, that the -maintenance of his step- 
mother should be decreed only against her 
son and that he should not be made liable 
This contention 1s 
opposed both to the text of Hindu Law 


and to the decided cases. Under the 
` Mitakshara a mother is entitled to a 
share in the family property when a 


partition takes place among the sons. 
There are numerous cases in Bengal where 
in administering the Mvdtakshara law it 
has been held that a share shonld be set 
apart for the mother either by way of 
maintenance or as a portion of the inheri- 
tance, even though the partition takes place 
in the life-time of the father. See Mahabeer 
Prasad y. Ramyad Singh (1), Ganesh Dutt 
Thakoor v. Jewach Thakoorain (2). In 
Southern India in consequence of the view 
of the author of the Smirithi Chandrika 
in Chapter IV, Pl. 17, where he restricts 
the right of the mother to maintenance 
from out of the family estate, it has 
uniformly been held that in a partition 
of the family property all thas a mother 
is entitled to is only maintenance 
from out of the family estate and not 
a share of the inheritance. It is, therefore, 
clear that the right to maintenance is not 
against her son alone but against the 
estate possessed by her husband and which 
is the subject of partition among his sons. 


This view has consistently been held in 


Madras, The earliest case is that which is 

reported in Stvanananja Perumal v, Meenakshi 

Ammal (3). There it was decided that a 

of the zemindarz 

was bound to pay maintenance to his step- 
(1) 12 B. L. R. 90; 20 W. R. 192. 

' (2) 31.0. 262 (P. 0.); 811. A, 10; 8 C.W.N. 146; 14 


Al, la. J. 8; 6 Bom. L. R. 1, 
_, (8) 5 M. H. C. R. 877. 
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mother notwithstanding the fact that her 
own sons obtained-a share in the partible 
property of the zemindar?. This base been 
followed in the decision reported as ‘Sub- 
brayalu Chetty v. Kamalavalli Thayaramma(4) 
and in the more recent case of Srininasn Ai- 
yangar v. Thirurvengadatha Aiyangar (5). These 
decisions refer to an additional ground 
that the word ‘mother’ includes the step- 
mother as well. Our attention bas beeu 
drawn to the decision of the Full Bench 
in Mart v. Chinnammal (6), where for the 
purpose of inheritance the term “mother” 
was held not to include the step-mother. 


‘That decision should not be read as hold- 


ing that for all purposes under the Hindu 
Law, the term ‘mother’ would not include 
step-mother The decision in Hemangint 
Dasi v. Kedar Nath Chowdhry(7) proceeds upon 
the interpretation of the text belonging to 
the Bengal School of Law and is no authority 
for deciding cases under the Mitakshara. 
We have no hesitation in holding that 
both on the texts of the Hindu Law and 
upon the decided cases, the Subordinate 
Judge was right in holding that the 
maintenance ought to be paid both by 
the son and by the step-son. The memoran- 
dum of objections should be dismissed with. 
costs, 
Appeal and Memo. of objections both dismissed. 

(4) 10 Ind. Cas. 347; 21 M. L. J. 439; 10 Mos T, 
1; (1911) 2 M. W. N. 14"; 35 M. 147, 

(5) 23 Ind. Cas. 264; 16 M. L. T. 807; (1918) M. 
W. N. 1084; (1914) M. W. N. 282. Ý 

(6) 8 M. 107. 

(7) 16 0. 758; 16 I. A. 115. 


PUNJAB CHIEF COURT. 
Seconp Civic Appeat No. 1394 or 19173. 
January 25, 1915. 
Present:—Sir Alfred Kensington, Kr., 
Chief Judge. 
CHATTAR SINGH—Derenpant— 
" APPELLANT 
LET SUS 
RALTA RAM AND OTHERŞ-—PLALINTIFPS AND 
JAI KISHEN anv oTHERS—-DEFENDANTS — 


RESPONDENTS. 
Building improvements—Co-sharers-—-Sale of house 
by some of co-sharers during minority of others—New 
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house erected by vendee--Right of minors om attatnrny 
majority-—Delay in filing suit. 

By deeds of Sth July 1899 and 10th December 1901, 
the celjaterals of the plaintiffs during their minority 
sold away the whole of a house in which the plaint- 
iffg were entitled toa quarter share. On 7th July 
1911, after attaining majority, the plaintiffs sued for 
their share in the house which was newly built by the 
vendees on the site of the old house. On appeal the 
Divisional Judge awarded the plaintiffs a quarter 
share in the newly built house as claimed, allowing 
vendee three months to clear the site: 

Held, that in view of their delay in asserting title 
the plaintiffs were not entitled to demand that the 
building should be pulled down or that they should be 
given a share in the newly built house -without 
reasonable compensation to the vendee for the im- 
provements. [p. 25], col. 2.] 


Second appeal from the decrece of the 
Divisional Judge, Gujranwala Division, at 
Lahore, dated the 19th of May 19138, reversing 
that of the Munsif, fist class, Montgomery, 
dated the 13tk of April 1918, dismissing the 
sult. 


Mr. Nand Lal, for the Appellant. 
Diwan Mehr Chand, for the Respondents. 


JUDGMENT.—The facts established may 
be taken to be asfollows. The plaintiffs are 
by pedigree sharers to the extent of one- 
fourth in the house in dispute. During 
their minority the “remaining sharers, 
collaterals of the plaintiffs, sold the entiro 
house to Chattar Singh, defendant-appellant, 
for Rs. 199 by two deeds of 8th July 
1899 and 10th December 1901. The 
property was at that time a kacha house 
of very little value. `The plaintiffs were 
at the time, and have’ever since continued 
to be, resident in Shergarh, said to be 
some 18 kes away. Their uncle, Bahadur 


Singh, vendor of half the house in 1899,’ 


had no right to ignore plaintiffs’ right to 
a quarter share, but the circumstances 
under which he did so cannot now he 

elucidated, and the purchaser seems to have 
bought in good faith without knowledge of 
plaintiffs’ rights. 


Having acquired the entire house the 
pugchaser at once re-built it as a pakka house, 


which is now valued at Rs. 1,600. The 
plaintiffs have come into Court with a 
demand for their quarter share in the 


property as it stafds, instituting their suit 
-on the 7th July 1911, one day within 
limitation if reckoned from the date of 
the sale by Bahadur Singh. 


+ 
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; There is no explanation of the delay 
in suing, and the plaintiffs are said to be 
now from 20 to 80 years old. Their suit 
was at first dismissed, but on a remand 
the Munsif found that plaintiffs were 
entitled to a quarter share conditionally 
on their paying to the vendee Rs. 300 
as being the equivalent of a quarter of his 
outlay on the house. 

The Divisional Judge has disposed of the 
case by a vaguely worded decree 


ane giving 
plaintiffs a quarter of the existing house 
as Claimed, but adding that Chattar 


Singh “shall be allowed three months in 
execution to clear the site.” Apperently he 
considered it necessary that Chattar Singh 
should pull down the whole of a well- 
built house in order that plaintiffs’ rights 
should be satisfied. There is no sort of 
justification on the merits for so absurd a 
proceeding, and in view of their delay in 
asserting title the plaintiffs are certainly 
not entitled either to demand that the 
building should be pulled down or that 
they should be given a share in the existing 
house without reasonable compensation to 
the vendee for his improvements. 

After some discussion about the terms 
on which this belated suit by plaintiffs 
should be settled, the parties have consented 
to a money settlement on terms suggested 
which are based on the original value of 
the house in dispute as it stood in 1899 
and on certain other matters taken into 
consideration. 

_ The appeal of Chattar Singh, defendant 
is accordingly accepted. The decree of ie 
lower Appellate Court is set aside, and in 
place thereof the plaintiffs are given a 
money decree for Rs. 150 against Chattar 
Singh defendant alone, it being understood 
that this decree is in satisfaction of 
plaintiffs’ claim on the house in dispute 
in which they will then retain no sort of 
title. The parties will pay their own costs 
throughout. 

_ Chattar Singh undertakes to pay Rs. 150 
into Court within a month from this date 
aud the plaintiffs will not be entitled to 
apply for execution unless he fails to do so. 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No, 235 or 1914. 
January 27, 1915. 
Present:—Mr. Justice Rafique. 

Haji Mouli WAZIR AHMA D— PLAINTIFF 

APPELLANT 
versus 
DAYA KISHUN—Derenpanr—Responpent. 

Grove planted in occupancy holding — Right of tenant 
to transfer trees. 

Where an occupancy tenant plants a grove on his 
holding, he has no right of transfer in the trees. 
They cannot be. sold privately or in execution 
of a decree against the tenants. [p, 353, col. 2.) 

Kasim Mian: v. Banda Husain, 5 A. 616; A. W. N. 
(1883) 169; Imdad Khatun v. Bhagirath, 10 A. 159; 
A. W. N. (1888) 32; Kausalia v. Gulab Kuar, 21 A, 
997, A. W. N. (1899) 72; Janki v. Sheodhar, 23 A. 211; 
A. W. N. (1901) 52; Wahida Khatun v. Bulagi Das, 3 
A. L. J. 885; A. W. N. (1906) 140, referred to. 

Muhammad Ismail Khan v. Mithu Lal, 17 Ind. Cas. 
656;.11 A. L.J. 649; Habibuliah v. Kalyan Das, 25 Ind. 
Cas. 169; 12 A. L. J. 1050, distinguished. 4 
“ Second appeal from the decision of the 
Subordinate Judge of Budaun, dated the 
30th of January of 1914. 

The Hon’ble Mr. Abdul Ravof, for the-Ap- 
pellant. 

Mr. Damodar Das, for the Respondent. 

; JUDGMENT.—This appeal arises out of 

a suit brought by a zemindar fora perpetual 
injunction restraining the defendant from 
cutting down trees of a grove or other- 
wise interfering with his (zemindar’s) 
possession over it. It was alleged in the 
plaint that Moulvi Wazir Ahmad, the 
plaintiff, was the zemindar of the village 
of Shitabnagar, and that Bhopal and others 
were his tenants in respect of plots, among 
others, numbered 74, Sl and 89. There 
was a mango grove on the said plots 
which was in the possession of Bhopal 
and others merely as bis tenants, whose 
sole right in the grove was that of taking 
frnits. They had no right of transfer in 
respect of the trees of the grove nor could 
the said trees be sold in execution of a 
decree against them. One Daya Krishna 
in execution of his deeree against them 
had some of the trees of the said grove 
put up to auction and purchased them 
himself on the 28th of June 1911. The 


said sale was-void at law and put an end. - 


-to the rights of the tenants in the grove and 
the .plaintiff became entitled to its posses- 
sion He entered on possession but Daya 
Krishna, the purchsser, with the help of two 
Others,attempted to cut down the trees pur- 


- 
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chased by him and was prevented by the 
plaintiff. The plaintiff, therefore, sued for 
perpetual injunction restraining Daya Krishna 
and his friends from cutting down any trees 
of the grove in question or otherwise inter- 
fering with the plaintiff's possession over 
the said grove. The claim was resistéd on 
various grounds. The pleas with which we 
are concerned in this appeal were that the 
plots Nos. 74, 81 and 89 were granted to 
Debi Singh, ancestor of Bhopal and others, by 
the zemindar of the village for planting a grove 
and DebiSingh accordingly planted a groveand 
his descendants had a proprietary right in the 
grove which they could transfer either 
privately or which could be sold in exe- 
cution of a decree against them. Moreover, 
under a custom obtaining in the village 
and also under the terms of the Wajtb-ul-arz 
tenants have a transferable right in the 
trees in their possession, The learned 
Munsif held that the land of the grove in 
suit had not been granted to Debi Singh 
for planting a grove, but was his occupancy 
holding ‘over which he had planted a 
grove. He further held that the custom 
set up for the defence was not proved 
and that the terms of the Wath-ul-arz 
were not applicable to the present case. 
The claim was accordingly decreed. Daya 
Kishen, the auction-purchaser of the trees, 
preferred an appeal. The only point urged 
on his behalf before the learned Subordinate 
Judge was that under the terms of the 
Wajib-ul-arz of the village of Shitabnagar 
tenants had a transferable right in the 
trees planted by them. In order to dispose 
of the question raised in tbe appeal the 
learned Subordinate Judge framed a fresh 
issue and remitted it for trial to- the first 
Court. The finding of the first Court on 
the fresh issue did not support the 
contention of the appellant that under the 
terms of the Wajzb-ul-orz a tenant had a 
right of transfer in the trees planted by 
him on his holding. The learned f£ubordi- 
nate Judge accepted the -finding of the 
first Court, but for other reasons held that 
the tenants of. the grove in sult had a 
right of transfer in the trees. He accordingly 
accepted the appeal and.. dismissed the 
claim of the plaintiff. The latter has come. 
upin second appeal to this Court. He 
contend that an occupancy or non-occupancy 
tenant who plants..trees.on.-his. holding. has- 
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no right of transfer in the trees in-the 
absence of a custom or contract to the 
conkkary. The following cases are relied 
upon in support of this contention: Kasim 
Mian v. Banda Husain (1); Imdad Khatun 
v. Bhagirath (2); Kausaliu v, Gulab Knar 
(3); Janki v. Sheodhar (4); Wahida Khatun 
v. Bulagi Das (5), 


For the respondent the reply is that 


the finding _ of the lower Appellate 
Court l is that thè land of the grove 
in suit was given to Debi Singh on 


a fixed rent for the purpose of planting a 
grove and, therefore, the principle laid 
dowu in the cases relied upon by the 
appellant does not apply. It is said that 
when a zemindar grants land on rent toa 
person to plant a grove, that person hasa 
right of transfer in the trees. In support 
of his argument the respondent refers to 
the following cases .— 

Muhammad Ismail Khan v. Mithu Tial (6); 
Habibullah v. Kalyan Das (7). 

The case-law, no doubt, makes a distinction 
between the rights of a tenant, occupancy 
or non-occupnnocy, who plants trees on his 
. holding and of a person who is given 
land at a specified rent solely for the 
purpose of planting a grove. The conteh- 
tion of the respondent must prevail if it 
has been found that the land of the grove 
in suit was granted to Debi Singh for the 


purpose of planting a grove. Tt is true 
that the learned Subordinate Judge does 
say that he thinks that the land of the 


grove in suit was let to Debi Singh ona 
fixed rent for the purpose of planting a 
grove. But there does not seem to be 
any evidence in support of this finding. 
The defendant-respondent produced evidence 
to prove that the plaintiff-appellant had 
granted the land of the grovein suit to 
Bhopal and others who had planted the 
grove. The first Court disbelieved that 
evidence. The learned Subordinate Judge 
did not accept it also, for he „holds that 
the land was granted to Dabi Singh. He 


5 A. 616; A. W. N. (4883) 169. 

(2) 10 A. 159; A. W., N. (1888) 32. 

(3) 21 A. 297; A. W. N. (1899) 72. 

(4) 23 A. 211; A. W. N. (1901) 52. 

(5) 3 A. L. J. 385; A. W. N. (1998) 149. 
(6: 17 Ind. Cas. 656; LL A. L., J, 649. 
(1) 25 Ind. Cas. 169; 12 A. L. J. 1080, 
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means presumably that the land was 
granted by the former semindurs, as the 
plaintiff-appellant was not the zemindar in 
the life-time of Debi Singh. In fact the 
learned Subordinate Judge, in an earlier 
part of his judgment, accepts the finding 
of the first Court that the grove in 
question was planted with the permission 
of the former zemtndar. The revenue papers 
show that the land of the grove was the 
occupancy holding of Debi Singh for a 
long time before any trees were planted 
by him on it. The reason for the finding 
seems to be that the learned Subordinate 
Judge thought that the permission of the 
former zemindars, which was assumed in the 
absence of any protest by them, to Debi 
Singh to plant a grove amounted to the 
grant of a fresh lease to him of the land 
for the purpose of planting a grove. If 
that were a valid reason the cases referred 
to above by the appellant were erroneously 
decided. But I do not think thatit can 
be said that the permission by a zemindar 
to his occupancy or non-occupdncy tenant 
to plant trees on his holding cancels the 
original lease and isa fresh lease for the 
purpose of planting trees. The finding 
under discussion being unsupported by 
any evidence cannot be accepted. The 
character of the grove in question then 
is that if was planted by an occupancy 
tenant on his holding. He or his successors 
have, therefore, no right of transfer in the 
trees. They cannot be sold privately or 
in execution of a decree against Bhopal 
and others. But it is further contended 
for the respondent that as soon as the 
grove was planted by Debi Singh the 
land lost its character as an occupancy 
holding and the zemindar could have ejected 
him. The zemiéndar having failed to do so 
Debi Singh became a trespasser and his pos- 
session became adverse to the zemindar. Debi 
Singh and his successors have been in adverse 
possession for more than twelve years 
prior to the sale of the trees, and hence 
the plaintiff-appellant cannot question the 
gale to Daya Kishen. No such plea was 
taken by the latter in his defence. But, 
apart from that, the case of Daya Kishen : 
was and the finding of the lower Court 
is that the trees were planted with the: 
permission of the former zemiudars No 
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question of adverse possession can, there- 
fore, arise. The appeal prevails, the decree 
of the lower Appellate Court is set aside 
and that of the first Court is restored. 
Costs are allowed to the appellant through- 
ont, 

Appeal allowed. 


MADRAS HIGH COURT. 

Seconp CIVIL Apvpeat No, 730 of 1912. 
December 18, 1914. 
Present:—Mr. Justice Spencer and 
Mr. Justice Tyabji. 
PHRIAMMAL AND OTHERS— DEFENDANTS 
Nos. 2 to 6—APPELLANTS 
VETSUS 
VAITHILINGA UDAYAR AND oTHERS— 
PLAINTIFF AND DEFENDANTS Nos. 1 AND 7 to 
12— RESPONDENTS. 

Civil Procedure Code (Act Vof 1908), O. XLI, r. 31 
—Appellate Courts judgment—-Finding on each material 
ISSUE NCCESSAT Y. 

An Appellate Court’s judgment which does not set 
out the points for determination, the Court’s decision 
thereon and its reasons for so dociding, does not fulfil 
the requirements of Order XLI, rule 31, Civil Pro- 
cedure Code, and cannot be upheld. [p. 354, col. 1.] 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. 72 of 1911, preferred against that 
of the Court of the District Munsif of Ariyalur 
in Original Suit No. 75 of 1910. 

Mr. T. Rangachariar, for the Appellants. 

Mr. M. D. Devadoss, for the Respondents. 

This second appeal coming on for hear- 
ing onthe 9th April 1914 the Court de- 
livered the following 


JUDGMENT.—We. cannot regard the 
lower Appellate Court’s judgment as satis- 
factorily disposing of the questions upon 
which the parties were at issue. The District 
Judge does not set out the points for 
determination, his decision thereon, and his 
reasons for so deciding, as Order XLI, rule 
31, Civil Procedure Code requires. After 
some passing comments on some portions of 
the evidence and upon the significance 
attached by the District Munsif thereto, 
the Judge concludes by saying: “The lower 
Court’s .decree will be reversed and the 
plaintiffs suit will be decreed with costs 
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throughout. Ordinary mortgage decree. Sub- 
sequent interest 6 per cent.” He should have 
recorded a distinct finding on the material 
issues in the case, especially on the 7th 
issue, which was whether the discharge 
pleaded by the defendants was true. 

We must, therefore, ask the present Dis- 
trict Judge to record fresh findings on all 
the issues on the evidence on record and in 
doing so he should deal with the grounds 
upon which the District Munsif in paragraphs 
14, 16, 17,15 and 19 of his judgment held 
the suit bond to have been discharged, 
among which the following have been 
mentioned tu us :— 

(1) That no demand had been made for 
payment since the amount became due in 
1879, although other claims between the 
same parties were proceeded with; 

(2) that’ this debt was excluded at 
partition (vide Exhibit VI) : 

(3) that a certain other encumbrance was 
mentioned in the sale-deed, Exhibit IT, and 
it was stated that there were no other 
encumbrances; 

, (4) that plaintiff attempted unsuccessfully 
to negotiate his interest in this bond; i 

(5) tbat the lst defendant had a motive 
to surrender possession of this document as 
he was quarrelling with his son; 


(6) that there is evidence that Exhibit A 
was at some time after its execution in the 
possession of the mortgagor, from which a 
presumption might arise that it had been 
discharged (vide Indian Evidence Act, section 
114, Illustration I). 

Findings must be returned within six 
weeks from the re-opening of the District 
Court. Ten days will be allowed for filing 
objections. i 


In compliance with the above. order of 
this Court the District Judge, Trichinopoly, 
submitted the following 


FINDINGS. —Plaintiff sued on a hypothe- 
cation bond for Rs. 400, dated {5th July 
1877, by lst defendant to plaintiff's junior 
paternal grandfather. The Munsif found 
that the bond was? discharged and that 
plaintiff sued only at the instance of his 
friend, first defendant. First defendant was 
ex parte. The other defendants alienees from 
him and the people really affected, con- 
tested the suit, My predecessor found dise 
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charge was not proved and he decreed the 
suit. l 

2. On second appeal Iam asked for fresh 
‘ findings on all the issues in the light of 
remarks made by the High Court. 

3. Issues 1, 2, 3 and 6: The Munsif found, 
these in plaintiff's favour. It is conceded 
now that these findings are right. I find 
accordingly. 

4 Issues 4 and 7 are the matters in 
dispute, whether certain payments relied on 
by plaintif are trues and valid—and is the 
discharge pleaded by defendants true? This 
simple mortgage-bond of 1877 had two years 
for re-payment and died a natural death in 
1891. -It lay dead for 19 years and was 
then dug out of its grave and sued on in 
virtue of section 31. There is a strong 
common sense presumption against documents 
brought to life in this fashion. ‘There is a 
large human probability that they were in 
fact paid off somehow, because people do 
not usually allow such things to become 
barred. Now plaintiff claims that this docu- 
ment was not really barred at all, because 
defendants made three payments in 1887, 1295 
and 1900. These payments are not endorsed 
on the bond. They are spoken to only by 
plaintiff and lst defendant who are, I think, 
colluding. 


5. In Exhibit VI in 190], a partition- 
deed between lst defendant and his sons, 
all the debts, however small, are mentioned. 
Plaint debt is not mentioned. First defendant 
explains the omission as he says he thought 
it was barred. It would not have been 
barred if payments had been made in 1487, 
1595 and 1900. Hence I do not believe 
these payments and find issue 4 against 
plaintiff. First defendant sold property to his 
son. The son compelled registration and sued 
for the property in Original Suit No. 1620 
of 1909—some of the items being bypotheca 
in the present case. It was after this that 
plaintiff sued on this mortgage-bond and 
d@fendants contend that lst defendant gave 
him the old discharged bond for the purpose 
out of enmity. 


6. I agree withthe Munsif that suit bond 
must have been discharged. [ find this partly 
on general presumption—that nothing was 
done with it during its natural life-time and 
the three payments alleged by plaintiff are 
false in view of lst defendant’s stateinents— 
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and partly on Exhibit I and evidence con- 
nected therewith. - 

7. Exhibit Iisa mortgage-bond of lith 
November 1887 by Ist defendant to plaintiff’s 
brother-in-law for Rs. 250. According to 
D. W. No. 3, akarnam who attested this bond, 
it was executed to pay off plaint mortgage 
which bond was then returned to lst 
defendant. 

S. First defendant denies this and says 
he got no money on Exhibit 1 which was 
cancelled. But the document recites both 
payment and re-payment of money and in 
view of Ist defendant’s contention about 
payments on suit bond and his omission of 
suit debt in his partition-deed, I attach no 
value to Ist defendant’s statements. First 
defendant’sson, D. W. No. 2, swears to the 
same effect as D. W. No. 3. 

9. I.am of opinion that suit bond was 
discharged finally by money received under 
Exhibit I. Nothing is due on it, and on 
issue 5 no interest ‘is due. This suit is the 
result of collusion between plaintiff and Ist 
defendant in consequence of Ist defendant’s 
son suing him. Hence on the Sth issue 
plaintiff is entitled to no relief. 


This second appeal coming on for final 
hearing after the return of the findings of 
the lower Appellate Court upon the issues 
referred by this Court for trial, the Court 
delivered the following 


JUDGMENT.—Accepting the findings we 
allow the appeal and restore the decree of 
the District Munsif. Appellants will get 
their costs in this Court and the District 
Court from the assets of the plaintiff in 9th 
respondent’s hands. Respondents will bear 
their own costs. 

Sdppeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Spoonp Civin APPEAL No. 73-B or 1913. 
January 29, 1914. 

Present: —Mr. Mittra, A. J. C. 
NARAYAN—Puarntire—APPELLANT 
ZeErsus 
VITHOBA—Derenpvant— PETITIONER. 


Berar Land Revenue Code; 1896, s. 205- Ante. 
nuptial gift of the interest of a co-:occupant in 
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survey number—Transfer, whether-amounts to 
quishment—Gift—-Pre-emption. 

Whero a registered occupant of 8 survey number 
transferred his interest in the khata by way of ante- 
nuptial settlement and the plaintiff brought a suit for 
pre-emption: 

Held, that the transaction did not amount to a sale 
or relinquishment in favour of a specified person for 
valuable consideration within the meaning of section 
205 of the Berar Land Revenue Code but was in the 
nature of a gift and, therefore, was not subject to pre- 
emption by the other co-occupants. - [p. 356, col.-2. | 


Appeal against the decree of the Addi- 
tional District Judge, West Berar, Akola, 
dated the 7th October 1912, confirming 
that of the Senior Munsif, Akola, dated the 
5th March 1912. 

Mr. M. Chuckerbutty, for the Appellant. 

JUDGMENT.-—The plaintiff has thirteen- 
annas four-pies share in Survey No. 10, 
the remaining share belonged to defendant 
No. 1. On the 9th September 1909 the 
defendant No. 1 executed a sale-deéd con- 
veying his share to the second defendant. 
The ostensible consideration shown in the 
document was a payment of Rs. 200, said 
to have been made by the second defendant. 
The Courts below have, on the authority of 
Gangabat v. Pandoo (1), held that as against 
the plaintiff who is no party to the deed, 
«ral evidence is admissible to show the real 
nature of the transaction. This view of section 
C2 of the Evidence Act has not been chal- 
lenged before me, as it is clearly supported by 
the authority above cited. It has been 
found that on the day of the sale-deed the 
defendant No. 1 married defendant No. 2 by 
pat, that no money was ever paid by her, and 
that the transaction was a transfer in 
consideration of the marriage that followed 
the transfer. The plaintiff has brought 
this suit for pre-emption. His right to 
pre-emption isa based on the provision of 
section 205 of the Berar Land Revenue 
Code, 1896, which runs as follows : “ When 
the interest, or any part of the interest, 
of a co-oceupant in any survey number is 
transferred hy sale, foreclosure of mortgage 
or relinguishment in favour of a specified 
person for valuable consideration, every other 
co-occupant in the same survey-number 
shall have a right of pre-emption.” The 
plaintiff can only succeed if the transaction 
was a sale or relinquishment in favonr 


rehin- 


h 
(1) 4 N.L. R. 115. 
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of a specified person for valuable consjdera- 
tion. The transaction in question is mm 
the nature of an ante-nuptial settlement, 
but it cannot be called a sale as ordinarily 
understood, or as defined in the Transfer 
of Property Act. Here there is no price 
paid or promised or part paid and part 
promised. Then is it.a relinguishment in 
favour of a specified person for valnable 
consideration P No doubt, for certain pur- 
poses marriage is valuable consideration 
in the eye of the law. But there was no 
such relinquishment in favour of a specified 
person as the Berar Land Revenue Code 
contemplates. Such a mode of transfer 
is only open to the registered occupant, 
popularly called the khatedar. Section 69 
of the Land Revenue Code lays down that 
a registered occupant may, by giving notice 
in writing to the Tahsildar, relinquish the 
occupancy either absolutely or in favour 
of a specified person. As pointed out in 
Bapu v. Maruti (2): “A relinquishment in 
favour of a specified person for valuable 
consideration in section 206 means a transfer, 
for valuable consideration, of the kind 
described in section 69. Such a transfer 
is usually described as a transfer by 
razinama and kabulzyat.”’ In this, case 
the defendant No. 1 was not the registered 
occupant, and there was ho notice to the 
Tahsildar as would be essential for a re- 
linguishment under section 69 of the Code. 
1 would even go further and hold that 
even if the defendant No. 1 had been the 
registered occupant and had given notice 
in accordance with section 69, the plaintiff 
would still have no right of pre-emption. 
Although marriage is a valuable considera- 
tion, section 205 appears to me to refer 
to such consideration as would ordinarily 
be the consideration for a sale or mort- 
gage. Upon a gift, there is no right of 
pre-emption ; and for purposes of section 
205, this ante-nuptial settlement is more 
in the nature of a gift than a sale. elf 
the document had been executed after the 
marriage and without reference to any prior 
agreement, tlie. transaction would have been 
called a gift, and there” would have been 
no right of pre-emption. I ‘agree, there- 
fore, with the lower Courts that the plaint- 


(2) 3 N. L. R. 138. 
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iff has no right of action in the circum- 
stances of the case. The appeal is, there- 
fore, dismissed without notice to the res- 
pondént. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
SECOND Ciyin Appean No. 511 or 1912. 
i December 22, 1914. - 
Present:—My. Kanhaiya Lal, A. J. C. 
SHEOAMBAR SINGH AND OTHERS— 
PLAINTIFES—APPELLANTS 
Versus 
BALBHADRA SINGH AND orHers— 
DREFENDANTS— RESPONDENTS. 7 

Adverse tithe—Possession, adverse, of one, when not 
to be tacked on to that of another-—-Estoppel—Agree- 
ment, force of— Claim, bar of. i 
_If A and B get a decreo against C for possession 
of property, and afterwards A sues B tor possession 
of that very property, B cannot set up an adverse 
title by adding C's possession to that of his own. [p. 
357, col. 2.) 

Where the nephews and grand-nephews agreeing 
to unite and claim property from the daughters and 
to divide it among themselves, got a decree against 
the daughters and afterwards the nephews claimed 
the entire property as against the grand-nephews on 
the allegation that they were nearest collaterals of 
the deceased and were thus entitled to inherit his 
estate in preference to the grand-nephews: 

Held, that the nephews were estopped from setting 
up the claim by virtue of the agreement entered into 
between them and the grand-nephews, whether thaé 
agreement was based on correct or on mistaken 
recognition of an existing right in the grand- 
nephews. [p. 358, col. 1.] 


Bhagwant Singh v. Rajja Singh, 9 Ind. Cas, 415, 
referred to. 


Appeal from the decree of the District 
Judge, Fyzabad, dated (6th September 
1912, reversing that of the Subordinate Judge, 
Bara Banki, dated 30th March 1912. 

Babu Piarey Lal, for the Appellants. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 


JUDGMENT.—The dispute in this case 
selated to the property left by Umed Singh, 
who died on the Ist .Aprtl 1594, leaving 
three daughters and certain nephews and 
grand nephews. The allegation of the 
nephews and grand-nephews was that the 
daughters were excluded by enstom. The 
nephews were not, however ina position to 
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fight out the matter singly. They consequently 
entered into an agreement with the grand- 
nephews on the 21st Septemer 1894, whereby 
they agreed to unite and claim the entire 
property from the daughters and to divide it 
among themselves per stirpes. They jointly 
sold a half share of the property to Parbhu 
Dayal, who had agreed to supply money to 
meet the expenses of the litigation. A suit 
was, therefore, filed jointly by the nephews 
and grand-nephews, who were parties to the 
agreement, for possession of the disputed 


| property, and a decree was obtained by virtue 


of which possession was recovered onthe 28th 
May 1900. Some other grand-nephews, who 
were not parties to the agreement of the 21st 
September 1894, thereafter appearedand filed 
suits for possession of their shares in the said 
property and obtained decrees against the 
parties to the present suit. The present suit 
was filed afterwards by the nephewsagainst 
the grand-nephews, who were parties to the 
agreement of the 21st September 1894, to 
oust them from the share of the property 
decreed in their favour, on the allegation that 
they were the nearest collaterals of Umed 
Singh and were entitled to inherit his estate 
in preference to the grand-nephews. 

The Court of first instancedecreed the claim. 
The lower Appellate Court, however, held 
that the plaintiffs-appellants were estopped 
by the agreement of the 21st September 1894. 
and the proceedings taken in pursuance there- 
of from impugning the title of the defendants- 
respondents. Both the Courts held that the 
possession of the defendants dated from the 
28th May 1900. But while the Court of first 
instance was of opinion that the claim of the 
plaintiffs was within time, the lower 
Appellate Court held that it was barred by 
limitation, inasmuch as the possessionof the 
daughters of Umed Singh conld be added 
to the possession of the defendants to 
defeat the plaintiffs’ claim. The decision of 
the lower Appellate Court on the latter point 
is obviously erroneous, because a decree for 
possession having been obtained by the 
nephews against the daughters, the possession 
of those daughters could not be set up by the 
grand-nephewsto make up the period of twelve 
years necessary to establish an adverse title. 


The plea of estoppel taken by the defend. 
ants, however, operated as an effective 
bar to the plaintiffs’ claim, because as held 
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int Bhagwant Singh v. Rajja Singh (1) 
under circumstances somewhant similar 
to the present case, if is unlikely that the 
defendants would have joined the present 
plaintiffs in the suit for possession against 
the daughters of Umed Singh and incurred 
expense, trouble: and risk of liability in 
connection therewith, had they not been 
assured that they would get a share in 
the clisputed property, as entered in the 
agreement, if they gota decree. Assuming 
that most of the expenses of the suit were 
supplied by Parbhu Dayal, there were still 
many ways in which the defendants could 
have suffered pecuniarily by joining in the 
suit, had it been unsuccessful, inasmuch 
as every attendance of theirs to prosecute 
the suit or to obtain evidence or to attend 
at the hearings must have cost them 
money in addition to loss of time, in- 
convenience and discomfort, and their co- 
operaticn rendered them liable to any 
decree which the Conrt may have passed 
for costs in favour of the daughters. The 
assistance and co-operation of the defend- 
ants must also have been a material 
consideration for the agreement which the 
plaintiffs have voluntarily executed. The 
agreement was based on the recognition of 
an existing right, and whether that recogni- 
tion was correct or mistaken, ib is not open 
to the plaintiffs-appellants now to go behind 
it or to resile from the position taken up 
by them in the suit which resulted in the 
decree. The appeal has, moreover, abated 
in regard to the claim put forward by 
Fateh Bahadur Singh, whose heirs have 
not been brought on the record. The 
appeal of Fateh Bahadur Singh will be 
accordingly declared to have abated while 
that of the other plaintiffs-appellants dis- 
missed with costs. 


Appeal dismissed. 
(7) 9 Ind. Cas, 416 
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ALLAHABAD HIGH COURT. 
Secono Civin Appean NG. 1445 ov 1913. 
February 8, 1915. , 
Present:_—Mr. Justice Rafique. 
RAMJAS MAL—Durenpant— APPELLANT 


VETSUS 
AAHARYA SINGH—P.taintire— 
RESVONDENT. 


U.P, Land Revenue Act (ITI of 1901), s. 118—- 
Purtition—Site of house belonging to one co-sharer 
given to another—Step to get vent fixed not taken— 
Owner of site, right of. 

Where the site of a house belonging to one co- 
sharer is given to another co-sharer at the time of 
partition and no step is taken under section 118 of 
the U. P. Land Revenne Act to enable the occupier of 
the house torctain possession of the house on payment 
of rent, the co-sharer to whom it is allotted at the 
partition can recover possession of the site by 
removal of the materials of the house. [p. 359, 
col, 1.) 

Nandan Pat Tewari v, Radha Keshun Kalwar, 5 Ind, 
Cas. €64, referred to. 

Second Appeal from the. decision of the 
Subordinate Judge of Meerut, dated 7th July 
1913, 

The Hon'ble Mr. Gokul Prosad, for the 
Appellant, 

The Hon’ble Dr. Te; Bahadur Sapru, for the 


Respondent. 


JUGDMENT.—This appeal arises out of 
a suit brought by the plaintiff-respondent 
for the recovery of possession of abadi plot 
No. 53/1 and the house situate on it. The 
facts as found by the Courts below are that 
Sonehra, Hardeo and Musammat Indraoti were 
the owners of the house in suit and co-sharersin 
the village. ln 1870 the ancestors of Sonehira, ` 
Hardeo and Musammat Indraoti mortgaged 
their zemindari as also the house in suit to 
Ram Lal, the grandfather of the plaintiff- 
respondent. The mortgage was with posses- 
sion, but the mortgagors took the house on 
lease from the mortgagee. In 1897 Sonehra 
and his father, Moti, sold their equity of 
redemption to the defendant-appellant in 
respect of their zemindari share, who redeem- 
ed the mortgage. In 1904 there was a 
partition effected through Court between the 
co-sharers of the village under which abad: 
plot No. 53/1 was allotted to the plaintiff? 
respondent. At the ‘time of the partition 
Sonehra and Musanat Indraoti were 
occupying the house in suite They did not 
ask the Collector to make an order under 
section 118 of the Land Revenue Act enabl- 
ing them to retain possession of the house on 
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‘payment of rent. Subsequently in 1909 
Sonehra and Musammat Inéraoti executed a 
sale-deed in respect of the house situate on 
plot No. 53/1 in favour of the defendant. 
appellant. ‘The vendors, after selling the 
house, left the village. The plaintiff-respond- 
ent, after their departure finding the defend- 
ant-appellané in possession of the house in 
question, brought the suit out of which this 
appeal has arisen for the possession of the 
house and its site, on the allegation that he 
was the proprietor of the site under the 
partition of 1904 andof the house because 
Sonehra and Musammat Indraoti, whom he 
described ag tenants, had left the village. ‘The 
claim was resisted on the ground among 
others that Sonehra and Musammat lnd- 
raotl were not tenants in the village, but were 
co-sharers who had proprietary rights tn the 
house in suit. The learned Munsif in whose 
Court the suit was filed dismissed the claim 
for possession, but declared the plaintiff 
to be the owner of the site. On appeal the 
learned Subordinate Judge reversed the 
decree of the first Court and decreed the claim 
of the plaintiff for actual possession of the 
site giving the defendant an option to remove 
the materials within a specitied time. The 
defendant has come up In second appeal to 
this Court and contends that as the plaintiff 
has ‘failed to prove that Sonehra and 
Musammat Indvaoti were mere tenants on 
whose departure the house and its stte escheat- 
ed to him, his claim for possession must 
fail. The defendant admits the title of the 
plaintiff to the site and is willing either to pay 
rent for it or to give other land of equal 
value in exchange to the plaintiff. I think 
that the deeree passed by the lower Appellate 
Court isa correct decree in view of the de- 
cision of this Court in Nandan Pat Tewari v, 
Radha Keshun Kalwar (1), At the time of 
partition in 1904 Sonehra and Musammat 
Indraoti should have taken steps under 
section 118 of the Land Revenne Act. They 
failed to do so, and the plaintiff’s suit for 
possession of the site by removal of the 
materials of the house cannot be resisted. 
The appeal, therefore, fails and is dismissed 
with costs. The defendant-appellant is 
allowed two months from this date to remove 
the materials of the house. 


Appeal dismissed, 
(3) 5 Ind, Cas, 864, a 


BOMBAY HIGH COURT, 
Crvit EXTRAORDINARY APPLICATION No. 24.0 
: “or 1911, 
January 15, 1915, 
Present:—Siv Basil Scott, Kr., Chief Justice, 
and Mr, Justice Batchelor. 
DAMODAR MOHOLAL GINNING & 
MANUFACTURING COMPANY, Lat: 
APPLICANTS 
Tersus 
NAGINDAS MAGANTAL-—OPPUNENI, 
Companies Act (TE of 1882), s 254—Power ty 
make rules limited to certain * proceedings—Costs by 
other proceedings regulated by rules under the High 
Courts Act, 


Phe power of the High Cowt to make rules 
specially relating to Company applications is con. 
ferred by section 254 of the Companies Act (VI 
of 1882), and that power is limited to making 
rules concerning the mode of proceeding to bo had 
for winding-up a Company, and for giving effect to 
the provisions contained ns to the reduction of 
capital aud the sub-division of the shares of the 
Company. For the purpose of regulating the costs 
in other proceedings in Compauy matters, recourse 
must ha had to rules framed by the High Court 
under its rule-making power under the High Courts 
Act. [p. 360, col. 1.1 

Civil extraordinary application from an 
order passed by the District Judge of 
Ahmedabad, in Miscellaneous Application 
No. 235 of 1913. 


Mr. F, R. Dessi, for 
Mr. K. N. Koyajee, for the Opponent. 


JUDGMENT.—The opponent in Novem: 
ber 1913 applied by Miscellaneous Ap- 
plication No. 235 of 1913 to the District 
Judge of Ahmedabad for an order that he 
should be registered as a share-holder in 
the Damodar Moholal Ginning and Manu- 
facturing Company, and his application 
was allowed with costs. The Pleader for 
the opponent thereafter presented a bil] 
of costs prepared as if it were an attorney's 
bill on the original side of the High 
Court, and that bill has been referred by 
the District Judge to the Taxing Master 
of his Court for taxation, the learned 
District Judge being of opinion that -the 
High Court’s rules had authorized a charg- 
ing of costs of Pleaders at the rates 
specified by Rule 704 in .respect of all 
proceedings under the Indian Companies 
Act. It has been pointed out to ng by 
the Pleader for the applicant Company that 


the Applicants, 


360 e 

JAGDEL V. SOHAN LAL. 
the power of the High Court to make 
rules specially relating to Company applica- 
tions is conferred by section 254° of the 
Indian Companies Act (VI of 1882), and 
that power is limited to making rules 
concerning the mode of proceeding to be 


had for winding up a Company, and for 
giving effect to the provisions contained 
as to the reduction of capital and the 


sub-division of the shares of the Company. 
If this proceeding does not fall under any 
of those categories, it could not have been 
a proceediug regulated by those rules 
made by the High Court underits powers 
under the Indian Companies Act. For the 
purpose of regulating the costs in other pro- 
ceedings in Company matters, recourse must 
be had to rules framed by the High Court 
under its rule-making power under the High 
~ Courts Act. Those rules will be found in 
Chapter VIII of the Manual of Circulars of 
the Bombay High Court for the guidance of 
Civil Courts and Officers subordinate to it 
(Edition of 1912). We set aside the order 
of the District Judge and remand the case 
to him for disposal on the question of 
costs. No costs on either side of this applica- 
tion. 


Order set aside. 


OQUDH JUDICIAL COMMISSIONER’S 
COURT. 
Finsr Crvru APPEAL No. 100 or 1912. 
September 9, 1912. 
Present:—Mr. Stuart, A. J. C. 
Musammat JAGDEI—PLAINTIFF—ÅPPELLANT 
versus 
SOHAN LAL AND OTHERS— DEFENDANTS—— 
RESPONDENTS. 

Galé-proclamation notifying charge on property, 

effect of—-Sale subject to movigage—Prior mortgagee, 
title of, to question validity of subsequent mortgagee — 
Vendee at Court-sale, right of, to contest validity of 
encumbrance on property sold—Hvidence on both 
sides—Burden of proof—-Court, duty of. 
_ The mere fact that notice of an alleged mortgage 
is given in the sale-proclamation, does not mean 
that the property is sold subject to that mortgage. 
[p 361, col. 2.) 


INDIAN CASES. 


[1915 


A prior mortgagee is entitled to contest the 
validity of a subsequent mortgage. [p. 861, col. 2; 
p. 862, col. 1.) 

The vendee in a sale in execution has a right to 
contest the validity of the encumbrances with which 
the property sold is charged. [p. 362, col. 1.] 

Izzat-un-nisa Begam v. Kunwar Partab Singh, 3 Ind. 
Cas. 798; 10 C.L.J. 818; 13 C.W.N, 1148; 6 A.L.J.817; 11 
Bom. L. R. 1220; 6 M.L. T. 277; 31 A. 588; 36 I. A. 208, 
referred to. 

Ram Charan isir v. Bhagwan Das, 5 Ind. Cas. 
874, 7 A. L. J. 199, dissented from, ; 

Where both parties adduce evidence upon a 
certain point, no question of burden of proof arises, 
and the Court has simply to decide that point on 
the whole evidence as lies before it. [p. 362, col. 1.] 


Appeal from the decree of the Subordinate 
Judge, Gonda, dated Ist May 1912. 

Babu Salig Ram, for the Appellant. 

Mr. Mumtaz Husain, for the Respondents. 

JUDGMENT. —Musammat Jagdei insti- 
tuted a suit on the 7th August 1911 in the 
Court of the Subordinate Judge of Gonda 
on the basis of a registered deed of mort- 
gage, dated 10th August 1896, executed by 
her husband, Sohan Lal, fora consideration 
of Rs. 4,000. The amount due according to 
the terms of the deed had risen to 
Rs. 18,389-5-0 on the date of institution, but 
the plaintiff relinquished nearly half of 
this amount, and sued for Rs. 9,500 and 
costs with a declaration of lien upon the 
Q-annas §-pies share in the village of 
Surwar in the Gonda District, which was 
hypothecated by the deed. She joined as de- 
fendants Sohan Lal, the executant, Mahadeo 
Prasad, a nephew of Sohan Lal, who lived 
jointly with Soban Lal at one period and 
subsequently separated from him, Sheikh 
Umrao, who purchased from Mahade Prasad 
a share of 105-pies in the mortgaged 
property, Parmeshar’ Das Bairagi, who 
purchased a l-anna 4-pies share in the 
mortgaged property from defendants Nos. 
2 and 3, the detail being that he purchased 
a 5¢-pies share from defendant No. 2 and a 
103-pies share from defendant No. 3, and 
Mahabir Das Bairagi, who in addition to 
holding a prior mortgage over the property 
purchased a l-anna 4 pies share in the 
mortgaged property at a Court-sale sin 
execution of a simple money-decree. Defend- 
ants Nos. 4 and 5 agree that the purchase 
of the l-anna 4-pies share by defendant No. 4 
was in reality on behalf of the defendant No. 5. 
Defendant No. 5 thus has title as purchaser 
over the whole 2-annas and 8-pies share, 
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in addition to title as prior mortgagee over 
a l-anna 4-pies share. The learned 
Subordinate Judge dismissed the snit ona 
finding that the deed had been executed to 
defraud creditors. The present appeal is 
preferred. 


The transactions in connection with this 
property are as follows: Udit Narain, the 
deceased father of Sohan Hal, executed ou 
the 15th of July 1884 aregistered deed of 
mortgage, by which he mortgaged with pos- 
session the whole of the 2-annas &-pies 
share in favour of Mahabir Das, defendant 
No. 5, for Rs. 1,800. As possession was 
not given under the terms of this deed, 
Mahabir Das sued to obtain possession, 
and obtained on the 22nd December 1893 
a decree for possession over the 2-annas 
S-pies share at a declared redeemable 
value of Rs. 1,800 principal and Rs. 1,356 
interest (making a total of Rs. 2,655). He 
has remained in possession of the whole 
share since 1893. On the 21st July 1896 
Sohan Lal,after the death of Udit Narain, 
executed a registered deed of mortgage in 
favour of Rameshar Das, by ‘which he 
purported to mortgage with possession the 
same share of 2 annas 8 pies for Rs. 4,000. 
Possession could not, of course, be given 
under the terms of this deed until the 
mortgage created by the deed of 15th July 
1884 had been redeemed. On the 10th 
August 1886, Sohan Lal executed the deed 
in suit in favour of his wife. The nominal 
consideration was Rs. 4,000 but no eash 
passed. The consideration is stated to be made 
up of three items, one of Rs. 2,200 repre- 
senting separate amounts . previously 
borrowed by the executant from his wife 
and secured by unspecified promissory notes, 
a second item of Rs. 800 which the mort- 
gagee was to retain to pay to a certain 
Guptar Lal, and a third item of Rs. 1,000 
which the mortgagee was to retain to 
pay to a certain Bhairon Prasad. By the 
terms `of this deed, a simple mortgage was 
created over the share of 2annas 8 pies. 
Qn the 24th December 1896, a certain 
Raghubans Das in execution of a simple 
money-decree for Rs. 1,347, which he had 
obtained against „Sohan Lal, attached and 
brought to sale l-anna 4-pies share of the 
morgaged property. This share was _ pur- 
chased in execution by - Mahabir Das. 
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The existence of the mortgage of the 10th 
August 1896 was mentioned in the sale- 
certificate, andin addition the existence of 
the mortgages of Lith July 18S4 and 21st 
July 1896 was also mentioned. But it 
does not appear that the property was sold 
subject to the mortgages. 1 find that only 
notice of the existence of the mortgages 
was given on the proclamation of sale. 
On the 16th August 1909 Rameshar Das 
obtained a decree to redeem the mortgage 
of the L5th July 1884, and on the 17th 
August 1909 Mahabir Das obtnined a decree 
to redeem the mortgage of the 2ist July 
1596. Mahabir Das subsequently redeemed 
the mortgage of 2lst July 1896, and now 
is, aS prior morigagee, in possession of the 
whole share unencumbered by the existence 
of the mortgage of the 2lst July 1596, 

The first point that is raised in the 
appeal is, that Mahabir Das, having pur- 
chased the right to redeem the mortgage 
in suit at the Court-sale of 24th Decem- 
ber 1896, is uot now entitled to dispute 
its validity. Reliance is placed on behalf 
of the appellant on the decision of Bam 
Charan Misir v. Bhagwan Das (1), 
I do not find that that decision assists her, 
as it applies toa case where property was 
sold subject to a mortgage and not toa 
case in which notice of an alleged mortgage 
was given in the proclamation of sale. But 
even if that decision were held to operate in 
her favour, the position of the respondent, 
Mahabir Das, cannot, in my opinion, be held 
possibly to be affected by the fact that he 
made the purchase in question. Granting for 
the sake of argument that his purchase on 
the 24th December 1896 gave him a position 
no better than that of a holder of the right 
to redeem under the mortgage in suit, he 
has an independent position as a prior mort- 
gagee anda creditor, which entitles him, 
irrespective of any title that he obtained 
by his purchase at the Court-sale, to contest 
the validity of a subsequent mortgage, and 
further the decision of their Lordships of 
the Privy Council in Tzzat-un-nisa Begam 
v. Kunwar Partab Singh (2) lays down a 


(1) 5 Ind. Cas. 874; 7 A. L. J. 199. 

(2) 3 Ind. Cas. 793; 10 ©. L. J. 313; (P. C); 13 0. 
W. N. 1143; 6 A. L. J. 817; 11 Bom. L. R. 1220; 6 M 
L. T. 277; 81 A. 593; 36 I. A 203, a 
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proposition, that the vendee in a sale in 
execution has a right to contest the validity 
of encumbrances with which the property 
sold is charged. Their Lordships state at 
page £89 of their judgment: “Onthe sale 
of property, subject to encumbrances the 
vendor gets the price of his interest, what- 
ever ib may be, whether the price be settled 
by private bargain or determined by public 
competition, together with an indemnity 
against the encumbrances affecting the land. 
The contract of indemnity may be express or 
implied. If, the purchaser covenants with 
the vendor to pay the encumbrances, it is 
still nothing more than a contract of indem- 
nity. The purchaser takes the property 
subject to the burthen attached to it. If the 
encumbrances turn out to be invalid, the 
vendor has nothing to complain of.” This 
last sentence clearly countenances the pro- 
position that the vendee may challenge the 
validity of the encumbrances, and in so far 
appears to overrule the ‘proposition of law 
laid down in Ram Charan Misir v. Bhagwan 
Das (1). J, therefore, find that Mahabir Das 
is entitled to question the validity of the deed 
of mortgage in sult. 


The point remaining for decision is ‘whether 
the mortgage in suit is or is nota genuine 
transaction. Both parties called evidence, and 
no question of burden of proof arises. It 15 
for the Court to decide upon the facts what 
was the nature of the transaction. I find on 
the evidence that the appellant-mortgagee 
was the daughter of a certain Drigpal Lal, 
and that Drigpal Lal was a man of no means. 
The suggestion made is that the large sum 
of money which the mortgagee alleges that 
_ she advanced to her husband, was derived by 
her from her father. There ‘is nothing to 
support such a conclusion on the evidence as 
properly interpreted, and I find further that 
the mortgagee has been unable to show that 
she had private means ofany kind. With 
regard tothe sumof Rs. 2,200 there is no 
attempt to give any details, and there isa 
_ strong improbability that, even if the mort- 
gagee had any money, the transactions 
referred to under this head were real trans- 
actions at all. With regard tothe item of 
Rs. 800 Guptar Lal, who I find upon the 
evidence is the own brother of the mortgagee, 
alleges that he advanced Rs. 350 to Udit 
Narain, father of Sohan Lal in 1891, on behalf 
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of a certain Munni Lal upona simple deed. 
The deed was not produced and is alleged to 
have been torn up. The evidence of Guptar 
Lal, Munni Lal, Imdad Ali and Chhedi is, 
I find, undeserving of credit. The last item 
referred to is of Rs. 1,000 alleged to have 
been paid to Bhairon Prasad on account of 
debt due to Udit Narain. Here again the 
evidence is unreliable. Thus the evidence 
to support the genuineness of the transaction 
cannot be trusted in any way, and I fnd that 
the appellant has been unable to prove the 
genuineness of the transaction. But the 
evidence goes further than this. The con- 
elusion at which I arrive is not negative but 
positive. There is other evidence which goes 
to show that Sohan Lal admitted atthe time 
that he executed the deed that the trans- 
action was fictitious and intended to save the 
property. This latter evidence I believe to 
be true. Looking atthe factsaga whole it 
is opposed to all probabilities that, when 
Sohan Lal was indebted, as he himself admits, 
to the extent of Rs. 10,000 at the time that 
the document in suit was executed, and when 
the 2-annas 4-pies share was mortgaged to au 
extent of Rs. 6655, his wife,even if she 
had any money, would have advanced it to 
her husband in order to pay off simple debts 
due from his father. J find that the trans- 
action was purely fictitious and intended to 
defraud creditors. Upon these findings the 
appeal must fail. I, therefore, dismiss this 
appeal with costs. 
Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Srconn Civin AppraL No. 644-A or 1913. 
October 22, 1914. 

Present:—Myr. Batten, A. J.C. 
JAGRITDAS-—DeEcrEt-HOLDER—-APPELLANT 
versus 
BHAGISAO—JUDGNENT-DEBTOR— 

RESPONDENT. 4 

Joint Hindu family—Money-decree against one 
member~—His interest not attached—Property in the 
hands of the survivor, whether liable. 

The property of a joint Hindu family is not liable 
for the debt of a deceased monfher where the debt is 
a simple unsecured debt, unless a charge has been 
created by the attachment of the debtor’s interest 
during his life-time. [p. 264, col, 1] . 
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Where, thereforc, J obtained a money decreo 
against N and applied for attachment of N’s interest 
in the family property and also for rateable distri- 
bution between him and another-decrec holder on 
whose application N’s interest had already been 
attached, and the Court transferred the execution of 
both decrees to the Collector, but while the pro- 
ceedings were pending before that officer, N died and 
J applied that N’s father, K, should be substituted as 
his representative in the execution proceedings: 

Held, that as no steps had been taken to enforce 
the debt in the lifo-time of N, his interest in the 
property survived on his death to his father and 
could not be reached by the creditor as assets in his 
hands. [p. 364, col. 2.] 


Appeal against the order of the District 
Judge, Raipur, dated the 18th Amgust 1913, 
reversing that of the Munsif, Dhamtari, 
dated the 3lst January 1912. 

t Mr. G. D. Subhedar, for the Appellant. 

Mr, F. W. Dilor, for the Respondent. 


JUDGMENT.—In Suit No. 393 of 1911 in 
the Court of the Munsif, Dhamtari, the appel- 
lant Jagritdas got a simple money decree for 


Rs. 453-3-6 against Nandusao, son of 
Bhagisaoc. On the llth March 1912 the 
decree-holder applied for execution. In the 


10th column of his application of which the 
heading is, “Mode in which the assistance 
of the Court is required,” the prayer runs 
as follows: “ Warrant of attachment may be 
issued fer principal and costs, total 
Rs. 468-3-6, together with execution costs, 
of ad-anna 4-pie share of Mouza Batrel, Tahsil 
Dhamtari, with all rigts, which share has 
already been attached by Nanhulal Tiwari 
in execution of his decree, dated 3lst August 
1910, in Civil Suit No. 388 of 1910, against 
Naudusao; this claim may be included and 
proceedings started.” 


It is urged on behalf of the appellant, 
and ib is undoubtedly the case, that the 
cecree-holder was asking for two reliefs, the 
first being that the  judgment-debtor’s 
property should be attached in the manner 
provided by Order XXI, rule 54, of the Ist 
Schedule of the Civil Procedure Code, viz, by 
the issue of a prohibitory order to the judg- 
ment-debtor and others, and the second 
being that the assets realised in execution 
should be rateably distributed between the 
applicant and the decree-holdery in Suit No. 
388 of 1910, on whose application the pro- 
perty had already “been attached. At the 
hearing of the 25th March 1912 the Munsif 
passed the following order, in the presence 
of the detree-holder’s agent: “The property 
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attached in Civil Suit No, 888 of 1910 js a 
share in the village, so the Case No. 388 of 
1919) is to be sent to the Collector. Decree- 
holder shall get out of the proceeds of the sale 
the amountin proportion to the amount of this 
decree along with decree-holder in Civil 
Suit No. 388 of 1910. Send this case tu 
Collector along with Case No. 388 of 1910.” 
Onthe 13th April 1912 the papers were 
sent to the Collector in accordance with: 
section 68 of the Civil Procedure Code. 

It is evident that the Munsif took action, 
under section 73 of the Civil Procedure Code, 
on the second prayer only, but took no action 
on the first prayer for attachment. 


Nandusao died while the proceedings were 
pending before the Collector, and the decree- 
holder apphed that his father, Bhagisao, 
should be substituted as his representative 
in the execution proceedings, in order that 
further steps might be taken against the 
property which was uow in the hands of 
the father. 4 


It has, throughout the proceedings, been 
the commou ground of both parties that 
Nandusao aud Bhagisao were members of a 
jomt Hindu family. The learned Munsif, 
who-was not the same officer who passed 
the order of the 25th March 1912, ordered 
that Bhagisao should be substituted in place 
of the late Nandusao for the purposes of the 
execution proceedings pending in the Court of 
the Collector, “though he was not Nandnsao’s 
heir or legal representative.” His reasons are 
given inthe following passage: “Following 
the view taken by the Hon’ble Judges of the 
Calcutta High Court in the case of Peary Lal 
Singh v. Chandi Charan Singh (1) I come to 
the conclusion that the non-applicant can 
be brought on the record before the Col- 
lector for the sale of the property under 
attachment, as the said property was 
attached in the life-time of Nandn who had 
a share init as a member of the joint Hindu 
family, and, therefore, the decree-holder has 
a charge upon itfor the satisfaction of the 
sum due on the decree in question.” 

On SBhagisao’s appealing, the learned 
District ‘Judge remarked: “The share in 
Mouza Batrel of which the respondent sought 
attachment was not as a matter of fact attach- 
ed. The record of the execution proceedings 


(1) 5 ©. L. J. 80; 11 O. W, N. 168, 
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on the respondent’s application for attach- 
ment of the share leaves no doubt on the 
point.” He applied the law as laid down iu 
Bithal Das v. Nand Kishore (2), held that 
the respondent had no remedy in respect 
of his decretal debt and set aside the order 
of the Munsif. Against the District Judge’s 
order the decree-holder appeals to this Court. 
The learned Counsel for the decree-holder 
admits that if the property was attached 
in the life-time of Nandusao the order of the 
Munsif was correct, while the learned Counsel 
for the appellant admits that if no steps had 
been taken to enforce the debt in the life- 
time of Nandusao, his interest in the pro- 
perty would survive on his death to his 
father, so that it cannot be reached by the 
creditor as assets in his hands. The only 
question before this Court is whether the 
execution proceedings had gone so far in the 
life-time of Nandusao asto constitute, in 
favour of the judgment-creditor, a valid 
charge upon the joint estate to the extent 
of the undivided interest of the deceased. 
That the admissions of the learned 
Counsel contain a correct view of the law 
ig undoubted. In Ramprasad v Deokaran 
(3), Stevens, O. J. C., quoting among 
other cases the Privy Council ruling in 
Suraj Bunst Koer v. Sheo Persad Singh (4), 
said: “It appears to me that none of 
these rulings go the length of laying down 
that where a charge has been created by 
a member of an undivided Hindu family 
during his life-time for the payment of 
a debt, the property of the family 1s 
not lable for that debt after his death, though 
they are authority for the proposition that the 
family property is not so liable where the debt 
is a simple unsecured debt, unless a charge 
has been created by attachment of the 
debtor’s interest during his life-time.” 


In Bethal Das v. Nand Kishore (2), Stra- 
chey, O. J., also applied the above-cited 
Privy Council ruling and held: “That in 
the absence of any attachment the undivided 
share of the judgment-debtor passes on 
his death to his co-parceuers by survivor- 


ship, and thenceforth there is nothing 
which can be regarded as assets of the 
judgment-debtor in the hands of his 


(2) 23 A. 106; A. W. N. (1901) 4. 
(3) 60. P. L. R. 6. 
(4) 4 C, 148; 4 C. L. R. 226; 61. A. 88; 4 Sar. P. O. 
J ] 3 Suth. P. O. J. 589; 2 Shome’s L. R. 242. 
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legal representatives against which execn- 
tion could be enforced. The creditor’s loss 
of remedy, iu other words, is the negessary 
result of the principle of survivorship, 
as distinguished from succession, ‘applicable 
under the Hindu Law toa joint Hindu family.” 
The same view was takenin the case cited 
by the learned Munsif. The principle of 
Hindu Law is thus stated by Mayne (Hindu 
Law and Usage, Sth Edition, paragraph 
331): “The result is that if the deceased 
debtor is an ordinary co-parcener, who 
has’ left {neither separate nor self-acquired 
property, the creditor, who has not attach- 
ed his share before his death, is absolutely 
without a remedy.” ` 

It is argued on behalf of the appellant 
decree-holder that the decree-holder applied 
for attachment and that the action of the 
Munsif in sending the case for execution 
to the Collector involved a granting of 
the prayer for attachment. As bo this, 
I consider that the view taken by the 
learned District Judge iscorrect. For action 
to be taken under section 73, Civil Procedure 


‘Code, it is not necessary for there to have 


been an actual attachment, all that is 
essential is that there should have been an 
application for execution. It Nandusao had 
not died, the deeree-holder would have been 
entitled to a rateable share of the results of 
the attachment made at the instanee of the 
decree-holder in Suit No. 388 of 1910, a 
relief, it may be noted, to which he would 
have heen entitled under the provisions of 
the 3rd Schedule of the Civil Procedure 
Code evenif hehad made his application 
for rateable distribution to the Collector 
for the first time. The decree-holder did 
not contemplate Nandusao’s death, and 
hence failed to press his execution 
application. [n so far as it was an appli- 
cation for attachment, he was satisfied with 
the order passed under section 73. But 
Nandusao did die, and the creditor has, 
lost his remedy. All the rulings cited 
show that for the creditor to havea claim 
against the debtors share of the joint family 
property, execution proceedings must have 
gone as far as actual attachment of his 
undivided share in the family property. 
Nothing short of attacltment will suffice. 
In Peary Lal Singh v. Chandi Charan Singh 
(1) the underlying principle was enunciated, 
that property under attachment -must be 
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considered as in the custody of the law: 
an attachment does not abate on the death 
of the jndgment-debtor, and his death does 
not render it necessary for the decree-holder 
to take any steps to keep in force an 
attachment made in the life-time of the 
judgment-debtor ; as the property isin the 
custody of the law, it is only reasonable 
to hold that persons who claim to take 
it, should first satisfy the demand for the 
ultimate satisfaction of which it has been 
seized by the Court at the instance of the 
judgment-creditor. 

In this case there was no attachment at 
the instance of the appellant, and the appeal 
is dismissed with costs. 

l Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civin ApreaL No. 299 or 1912. 
December 16, 1914. 
Present:—Sir John Edward Power Wallis, 
Chief Justice, and Mr. Justice Hannay. 
SABAPATHY CHETTY AND OTHERS—~ 
PLAINTIFFS--APPELLANTS 
versus 


PONNUSAWMY CHETTY AND otners— 


DeFENDANTS-— RESPONDENTS.. 

Hindu Leaw—Joint family--Gift by managing mem- 
ber in favour of his daughter and sister—-Conveyance 

«sister bonami for daughter— Marriage of daughter a 
consideration for gift—Lntention — Recital about property 
being self-acquired, effect: of —Gift. 

Where the managing member of a joint Hindu 
family, in order to obtain a husband for his daughter 
executed a deed of gift in favour of his daughter 
and his sister, the mother of his future son-in-law and 
thereby conveyed certain properties to thom: 

Held (1) that the conveyance to the sister was 
a to he benami for the danghter; [p. 365, 
col, 2. 

(2) thar in adjudicating upon such gifts all the 
circumstances ofthe family should be looked into; 
fp. 366, col. 1.) 

($) that the donor intended to part with all the 
interest he possessed in any capacity in the property 
and that the recital in the deed that the properties 
were purchased with hisself-acquired moncy did not in 
the circumstances of tla case negative his intention 
of exercising any power of disposition he might have 
as managing member of the family. [p. 366, col. 2.] 

Balwant Singh v. Rev. Rockwell Clancy, 14 Ind. Cas, 
629; (1912) M. W. N. 462; 11 M. L. T 8449 A. L J, 
509; 15 C. L. J. 175; 16 C, W. N. 577; 28 M. L. J. 18; 
14 Bom, L, R, 422; 34 A. 296, distinguished, 
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Bijraj Nopani v. Sreemutty Pura Sundary Dassen 
24 Ind. Cas. 296; 1 L. W. 555; 191) M. W. N. 679: 
16 M. L. T. 338; 12 A. L. J. 1185; 16 Bom. L. R. 796: 
20 C. L. J. 868; 27 M. L. J. 93; I8 C. W. N. 1818; 42 
G. 56, followed. 


Appeal against the decree of the District 
Court of Chingleput, in Original Suit No, 1] 
of 1909, 

Mr. G. S. Ramachandra diyar, for the Ap- 
pellant. 


Mr. O. V. Ananthakrishna Adyar, for the 
Respondents. 


JUDGMENT.—In this case the lst defend- 
ant who inherited a very small business as 
a grocer prospered during many years and 
accumulated a sam of Rs. 17,000, according 
to the finding of the District Judge with 
which we agree, and in addition derived a 
sum of Rs. 2,000 and probably considerably 
more as profit from the business. He was 
unfortunate in his daughters, and there were 
difficulties in the way of gelling them 
married. In order to obtain a husband for 
the younger daughter, whom he married to 
his sisters son, he: executed the deed, 
Exhibit A, in favour of his daughter and of 
his sister, the mother of his prospective 
son-in-law, at the time of the marriage, and 
thereby conveyed to his daughter, Rukmani 
Ammal, and to his sister, Aunammal, two 
shops,and a house worth Rs. 1,500 which, 
it is recited in the deed, he had purchased 
with money acquired by himself in 1901 
and was enjoying. It was contended both 
in the lower Court and here that this 
conveyance was not what it purported to be, 
“but was intended as a security to the 2nd 
defendant, the father of the bridegroom, in 
respect of certain money which the 2nd 
defendant had deposited with him. We 
agree with the District Judge that this is 
not made out. As tothe terms of the deed 
conveying the property to Annammal, the 
sister, as well as to the daughter, we think 
that the conveyance to Annammal was 
intended to be benami for the daughter. 
Annammal was not only the annt of the 
Lride, but she was the mother of the bride- 
groom; and the intention probably was that 
property, as is often done, should stand in 
the name of an elder and responsible person 
as wellas in the name of the girl so as to 
make it impossible for the husband to bring 
influence to bear on his wife later and get 
her to dispose of if, 
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The next contention raised is that, assum- 
ing this to be joint family property as found 
by the District Judge, the gift was of an 
excessive amount and should be disallowed 
on that ground. The eases show that all 
the circumstances of the family are io be 
- Jooked to. In this case, the father, as we 
have already said, had acquired for the 
family properties worth Rs. 17,000 and a 
business bringing in Rs. 2,000 annually and 
he hada daughter who was not well favoured 
to dispose of. in marringe. Taking these 
circumstances into consideration, we are not 
prepared to differ from the opinion of the 
District Judge that the gift, assuming it 
to be a gift, to the danghter was not exces- 
sive in amount. 

The last objection taken is that the gift 
is bad, because it was made by the father 
on the basis that if was his self-acquired 
property whereas it was really joint family 
property and the decision of the Privy 
Council in Balwant Singh v. Rev. Rovkwell Clancy 
(1) has been cited. In that case the elder 
brother who claimed to be solely entitled to 
the zamindart executed n mortgage of that 
property and got his younger brother to join 
him, as was expressly recited, in token of 
his assent. It afterwards turned out that 
at the time he signed the deed, the younger 
brother was a minor. The Privy Council 
held, of course, that if was void as against 
the younger brother and also that its execn- 
tion by the elder brother could not in any 
way be relied upon as binding the share 
of the younger brother. As we 
already mentioned it was clear in that case 
that the elder brother repudiated any claim 
to act in that transaction on behalf of the 
minor brother and merely got him to execute 
it as evidence of his assent to the transac- 
tion. Onthe other side the respondents 
rely on a more recent decision of the Privy 
Council in Bijrai Nopani v. Sreemutty Pura 
Sundary Dassee (2), a case in which certain 
members of a family who were interested in 
a certain property in their own right and. as 


(1) 14 Ind. Cas 629; 34 A. 296; (1912) M. W. N. 
462; 11 M. L. T, 844; 9 A. L. J. 509: 15 O. L. J. 475; 
16 C. W. N. 577; 23 M. L. J. 18; 14 Bom, L. R. 422. 

(2) 24 Ind ‚Cas. 296; 27 M. L. J. 98; 1 L. W. 555; 
18 GOG. W. N. 1313; (1914) M. W. N. 679; 16 M. L. T. 
338; 12 A. L. J. 1185; 16 Bom. L. R. 796; 20 O. L. 
J. 368; 42 ©. 66. 
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executors transferred the property ‘without 
any references to their character of 
executors. Tbeir Lordships say: “But even 
in the absence of such direct evidence that 
the conveyance was by him in his capacity 
as executor as well as beneficial owner (if 
and to the extent that he was such owner), 
the deed makes it clear that all the vendors 
convey all the title and right that they 
possessed in the property, and that would 
undonbtedly include the right and title 
which one of them possessed as executor’. 
In the circumstances of the present case the 
gift was made by the father in the perfor- 
mance of his duty as managing member of 
the family to get his daughter married. The 
recital that the house in question was 
purchased with his self-acquired money was 
probably inserted with a view of strengthen- 
ing his daughter’s title to the property, and 
does notin the circumstances of the case 
negative his intention of exercising any 
power of disposition he might have as 
managing member of the family. We think 
it is clear that he intended to part with all 
the interest he possessed in any capacity in 
the property, and that the insertion of the 
recital is not sufficient to invalidate the 
transaction, if otherwise proper. We have 
already held that having regard to the 
circumstances of the family, the gift was not 
an improper one; and we, therefore, dismiss 
the xppeal with costs. 


Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civiu APPRAL No, 262 or 19138. 
November 28, 1914. 
Present:—Mr. Kanhaiya Lal, A. J. C. 
DIN DAYAI:—Derexpant—APPRLLANT 

VETSUS 5 

RAMESHAR—P.aintiry—Resronven, 

Limitation Act (IX of 1908), s. 12 (3)— Appeal from 
decree—Computation of period of limitation—Exclusion 
of time spent in obtaining copies of both judgment and 
HOCFCC. 

Whera after a copy of the judgment had been 
obtained, an application for a copy of the decree 
based upon that judgment was made beyond the 
period of limitation allowed for appeal from that 
decree, but within such period, if the time taken in 
obtaining the copy of the judgment was excluded in 
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computing that’ period, and an appeal was filed on 
obtaining the copy of the decree: 

Held, that the appeal was filed within time. 

Raman Chetti v. Kadirvalu, 8 M. L. |J. 148, 
referred to. 


Appeal from the decree of the District 
Judge, Sitapur, dated 22nd May 1913, uphold- 
ing that of the Munsif, Sitapur, dated 21st 
September 1912. 

Babu Basden Dal, for the Appellant. 

Mr. H.C. Dut, for the Respondent. 


JUDGMENT.—In this case an appeal 
filed by the defendant was dismissed. by the 
Court below on the ground that if was 
barred by time. 


It. appears that the judgment of the Court 
of first instance was delivered on- the. 21st 
September 1912. On that very day the 
defendant made an application for a copy 
of the judgment. The Court thereafter closed 
for the Dasehra vacation and re-opened on 
the 23rd October 1912. The copy of the 
judgment became ready onthe 25th October 
1912, from which date the defendant could 
file an appeal within thirty days. The defend- 
ant subsequently applied for a copy of the 
decree on the 12th November 1912 and 
obtainéd it next day. He filed his appeal, 
to which he appended the above copies of 
the judgment and the deeree un the 23rd 
November 1912. The Court below was of 
opinion that the copy of the decrea having 
been applied for after the expiry of the 
period of limitation, the appeal was barred 
by time and the time spentin obtaining a 
copy of the judgment was of noavail. But 
section 12, clause (3), of ‘the Indian Limi- 
tation Act provides that where a decree 
is appealed from or sought to be reviewed, 
the time reqnisite for obtaining a copy of 
the judgment on which’ ib is founded shall 
be excluded. In Raman Chelti v. Kadirvalu 
(1) it was accordingly held that under 
section 12 of the Limitation Act. in com- 
puting the period of limitation prescribed 
efor an appeal, the time taken in obtaining a 
copy of the decree and the time taken to 
obtain $ copy of the judgment must both be 
excluded except where those two overlapped 
each other, and, where they overlapped, the 
time overlapped shall be excluded only 
once. Having regard to the time spent in 


obtaining a copy of the judgment, the copy 


(1) 8M. V, J. 148, - 


of the decree filed in the Court below was 
applied for within time and the learned 
Judge was not justified sin dismissing the 
appeal as barred by limitation. 

The appeal is, therefore, allowed and the 


-case remanded .to the Court below with a 


direction to re-admit the appeal under its 
original number and to dispose of it in 
accordance with law. 

The costs will abide the result, 


clppeal allowed, 


MADRAS HIGH COURT. 
ORIGINAL IDE APPEAL No. 102 or 1913. 

. February 2, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr, Justice Napier. 

C. V. VENUGOPAL MUDALI—~Pratntipe 
——APPRLLANT 

versus 


C. VENKATASUBBIAH CHETTY Any 


OTHERS—DEFENDANTS— RESPONDENTS. 

Limitation det (IX of 1908), Sch. f, Arts. 11, 13— 
Order on clain petition by single Judge on original side 
—Appeal—Suit to set aside order— Starting point of 
limitation—“Order," meaning of-—~Civil Procedure Code 
(Act F of 1908), O. XX, r, 68—Ciluil Procedure Code 
(Act XIV of 1882), ss. 283, 591—Letters Patent, s. 15. 

Whore the order ona claim petition passed by a 
single Judge of the High Court sitting on the 
original side was appealed against and was confirmed 
and where within one vear fromthe date of the 
appellate order but more than one year from the 
order of the first Court, a suit to set aside that order 
was filed: 

Heid, that the suit was within time under Article 
11, Schedule I of the Limitation Act and that 
Article 13 of the Limitation Act had no application 
to such a case. [p. 369, col. 1; p. 871, col. 2.1 

Neither section 288 nor section 591 of the old 
Civil Procedure Code takes away the right of appeal 
conferred by section 15 of the Letters Patent, [p. 
869, col. 2. | 

Sabapathi Ghetti v. Narayanasam? Chetti, 11 M. 
L.T. 840; 25 M. 555; Phal Kumari v. Ghanshyam Misra, 
12 C. W. N. 169; 35 L A. 22; 7C. L. J. 36: 350, 202; 
5 A. L. J. 10; 17 M. L. 7. 618; 2 M. D. T. 506; 10 Bom. 
L. R. l; Kristaapoa Chetty v. Abdul Khadir Sahib, 25 
Ind. Cas. 11; £6 M. L. J. 449; Cochrane v. Heera Lal 

zal, T W. R. 79; Bhyruh Chunder Surmah Chowdhry 
v. Madhub Ram Sarmah, 20 W. R. 8411 B. L. B. 
423 (F. B.); Ittiachany. Velappan, 8 M. 484, followed. 


The word “order” used in Artiole 11 of Schedule I 
of the Limitation Act refers only toa subsisting order, 
Where, therefore, there was an appeal against the order 
of a single Judge, it is the date of the order of the 
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Appellate Court, that gives the starting point of 
limitation. [p. 371, cols. 1 and 2.] : 

Rristnama Chariar v, Mangammal, 26 M. 91; Bri 
Narain v. Tejbal Bikram Bahadur, 6 Ind. Cas. 669; 7 A. 
L. J. 507; 11 C. L. J. 560; 12 Bom. L. R. 444; 8 M. L. 
T.57; 20 M. L. J. 587; 82 A. 295; 14 0. W. N. 807; 
(1910) 1 M. W. N. 892; 37 I. A. 70, Asama Bibi v. 
Ahmad, Husain, A. W. N. ('908) 109; 5 A. L. J. 584; 
30 A. 290; Phul Kumari v. Ghanshyam Misra, 12 ©. 
W. N. 169; 35 I. A. 22; 7 C. L. J. 36; 35 C. 202; 5 A. 
L. J- 10; 17 M. L. J. 618; 2 M. L. T. 606; 10 Bom. fÑ. 
R. 1, Krishnappa Chetty v. Abdul Khadir Salub, 25 
Ind. Cas. 11; 26 M. L. J. 449, followed. 


Appeal from the following Judgment of 
the Hon’ble Mr. Justice Bakewell, dated 
3rd December 1918,in the Ordinary Original 
Civil Jurisdiction of this Court, in Civil Suit 
No. 14 of 1912: — 

“On the 27th August 1909, the claim of 
the 2nd defendant for the release of certain 
property attached by the plaintiff in exe- 
cution of his decree was allowed by this 
Court, and on 21st December 1410 the 
Appellate Court refused to disturb this 
order on the ground thatthe claimant had 
made out a prima facie case, and the plaintiff 
had a remedy by way of suit in which the 
question raised could be more satisfactorily 
dealt with. The order in appeal is expressed 
to be “without prejudice to the appellant 
attacking the said” order on points of law 
inany suit he may institute, and reserves 
all questions of costs to be dealt with in the 
decree in such suit. Lam of opinion that 
the Appellate Court has expressly reserved 
the right of the plaintiff to institute this 
suit, and that itis not competent to this 
Court to question this decision. 


It has been argued on behalf of the 2nd 
defendant that the order of 27th August 
1909 was conclusive under Order XXI, rule 
63, and that this provision overrules the 
elause of the Letters Patent which gives a 
right of appeal against every judgment of 
a single Judge of this Court. It is true that 
this argument was not dealt with in the 
judgment of this Court in Sabapathe Ghetta 
y. Narayanasamt. Chetti (1), but neverthe- 
less that decision ‘is binding upon me since 
it isan express authority that an appeal lies 

It was also argued that the suit should 


“have been brought within one year from 


f 


the order of 27th Angust 1909 and is barred 
under Article 11 of the: lst Schedule of the 


(1) 26 M. 666; 11 M, L, J. 340, 


“nal Side. 


Limitation Act, 1908. That Article dbals 
with orders under the Code of Civil Pro- 
cedure 1908, that is, under Order XXI, rules 
60 to 62. The appellate order was made 
under the Letters Patent and, therefore, does 
not fall within this Article; itis an order of 
a Civil Court ina proceeding other than a 
suit, and this suit is brought to set it aside, 
and for these reasons I think that Article 13 
applies which prescribés one year from the 
date of the order, 

The present suit was instituted on 16th 
December 1911. The plea of limitation, there- 
fore, fails and the suit must be heard on the 
merits. Adjourned to 12th instant for trial.” 


Mr. F, V. Sreenivasa Atyangar, for the 
Appellant. 

Mr. CŒ. VFenkatasubbaramiah, for the Re- 
spondents. 


JUDGMENT, 


Sapasivs Aryar, J.—The 2nd defendant is 
the appellant. The suit was brought on the 
Original Side of the High Court for the 
establishment of the plaintiffs right to 
attach the plaint properties in execution of 
the decree, which the plaintiff had obtained 
against the Ist defendant in Original Suit 
No. 13 of 1905. The 2nd defendant put in 
a claim petition when the properties were 
attached by the plaintiff in exeention of 
that decree on the allegation that the pro 
perties did not belong to the Ist defendant 
(the judgment-debtor) but to his wife (the 
3rd defendant), and that the 2nd defendant 
had a mortgage right over the properties, 
the mortgage having been created by the 
3rd defendant in favour of the 2nd defendant’s 
transferor. His (2nd defendant’s) claim 
petition was allowed in August 1909 by a 
single Judge of this Court sitting on the Origi- 
The plaintiff (the decree-holder) 
appealed against that order and that order 
was confirmed by a Division Bench of this 
Conrt on the 2lst December 1910. There-' 
upon the plaintiff brought this suit on thé 
16th December 1911 just within one, year of 
the order of the Appellate Court, but more 
than one yearafter the date of the order 
passed by the single Judge. 

The 2nd defendant raised a preliminary 
contention that the suit was barred by 
limitation under Article 11 of the 2nd Sche- 
dule of the Limitation Act. His. contentions 
were; , 
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(a) The order of the Division Bench dated 
December 1910 dismissing the appeal from 
the order dated August 1909, passed on the 
claim petition, was passed without jurisdiction, 
as no appeal lay against the latter order, 

(b) Even if such an appeal lay, the one 
year’s period mentioned in the third column 
of the Article 11 of the second Schedule of 
the Limitation Act commenced in August 
1909 (the date of the original order allow- 
ing the claim petition), and not from the 
date of the appellate order (December 1910), 

(b1) as the appellate order did not inter- 
fere with the original order, if could not be 
held to have superseded the original order, 


(62) as, even if it superseded the original 
order, the order mentioned in the third 
column of Article 11 means the original 
order, the Legislature not having in Article 11 
used the words “firal decision or order” 
(as the Legislature did in Article 13) and not 
having expressly postponed the commence- 
ment of the limitation period to the date 
of the final order (as it did in clause 2 of 
Article 182). 


On this preliminary question of limitation, 
Mr. Justice Bakewell decided against the 
2nd defendant for the following reasons :— 
(1) that the Division Bench, who decided the 
appeal in the .claim petition case, had 
jurisdiction to entertain and decide the 
appeal on the authority of Sabapnthi 
Chetti v. Narayanasami Chetti (1), (2) that 
Article 11 of the Gimitanion Act does 
not apply to the suit, as it was not a suit to 
establish any right denied to the 
plaintiff by the original order on the claim 
petition but it was a Buit to cet aside the 
appellate order passed in the Letters 
Patent Appeal and hence, Article 13 of 
the Limitation Act was the Article ap- 
plicable. 

I might at once 
great deference, 1 


say that, with very 
am unable to agree 
with the opinion of the learned Judge 
thet the proper Article applicable is not 
Article 11 of the -limitation Act, 
Article 13. The proceedings im 
an appeal against an order passed in a 
petition case are a continuation of the 
proceedings commenced by the petition and 
hence the appellate order is also an order 
on the same claim petition and as Article 11, 
clause J, specifically. deals with a suit 


which is allowed to be brought by the 
Legislature to contest the order on a 
claim, Article 13 cannot be applied. Their 
Lordships of the Privy Council have held 
that the suit itself so brought is in the 
nature of a review of the order passed in 
the claim petition and that it is a mistake 
to treat the action brought under section 288, 
Civil Procedure Code, as an original 
action [see Phul Kumari v. Ghanshyam Misra 
(2) and Krishnappa Chetty v, Abdul Khadir 
Sahib (3)] 

There remain then for consideration the 
other contentions which I have referred to 


as (a) & (b). 


As regards contention. (a), there can be 
no doubt that in Sabapatht Ghetti v, 
Narayanasami Chetti (1) it was held by 
Sir Arnold White, C. J, and Mr. 
Bhashyam Iyengar that an appeal under 
the Letters Patent lay from the order of 
a single Judge of this Court passed on 
the original side in a claim petition. It 
is, however, urged that though there was a 
preliminary objection raised by the respond- 
ent in that case that no appeal lay and 
that contention was overruled, that conten- 
tion was supported only by the argument 
that section 591 of the old Civil Procedure 
Code prchibited an appeal and that the 
respondent’s Vakils did not put forward 
the argument in that case that by section 
283 of the old Civil Procedure Code the 
order passed on the claim petition by the 
single Judge was “ conclusive.” Having 
regard to the eminence of the learned 
Vakils who appeared for the respondent 
in that case aud to the eminence of the 
Judges who decided that case, I feel 
diffident to hold thatif the objection based 
on section 283 (present Order XXI, rule 
63) was a stronger objection» than the 
objection put forward under section 591], 
the stronger objection would not have been 
separately put forward, noticed aud dealt 
with. L take it that as the word “con- 
clusive” cannot possibly mean mure thun 
“shall not beset aside by way of an appeal, 
review ob revision, the prohibition under 
section 283 cannot, where an objection is 
taken tothe competency of an appeal, ba 


(2) 85 ©. 202; 12 C. W. N. 169; 35 L A. 22; 70. ds. 
J. 36; 5 A. L. J. 10; I7 M. LJ. G18; 2 M. L. T, 506; 10 
Bom. L. R. I 

(3) 25 Ind. Cas. 11; 26 M. L. J, 449 at p. 456, 
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stronger than the objection taken under 
section 591. As regards the maintainability 
of a review of such an order, see Cochrane 
v. Heera Lal Seal (4) and Bhyrub Chunder 
Surmah Chowdhury v. Madhub Ram Surmah(5): 
as regards revision, see Ititachan v. Velappan 


(6)|. The reasoning by which it was held 
in Subapathe Chetti v, Narayanasand 
Shelly (1) that the appeal granted by 


section 10 of the Letters Patent was not 
intended to be taken away by section 591 
of the Civil Procedure Code, applies also 
to the contention that by section 283 
the said right of appeal is taken away. 
That reasoning is that when the Legisla- 
ture has already given its attention to a 
particular subject and provided for it, it 
is reasonably presumed not to intend to 
alter that special provision by a subse- 
quent general enactment unless that inten- 
tion is manifested in explicit language ” 
and also that the provisions of the Civil 
Procedure Code referring to appeals are 
intended to apply to appeals from one 
Court. to a higher Court, and not from 
one Judge of the same Court to the other 
Judges of that Court. The long-standing 
practice also has been to allow such appeals 
under the Letters Patent. I dot think 
that it is advisable to re-open the question 
or to scrutinise minutely whether the 
reasons alleged in the older decisions sup- 
ported by such a long-standing practice can 
be entirely sustained. | Havi Veeraraghavulu v. 
Venkata Narasimha Naidu Bahadur (7).] I 
would, therefore, follow Subapathé Chetti v. 
Ka Nb A Chetti (1) and hold that the 
appeal against the orderin the claim petition 
case was decided with jurisdiction by the 
Division Bench. 

Coming to the question of limitation, 
Mr. Justice Bhashyam Iyengar in his judg- 
ment in Krisinama Ohariar v. Mangammal 
(8) says that from a judicial point of view, 
“the mere fact that a matter is litigated 
both in the Court of first instance and 
again, though only in part, in the Court 
of appeal, cannot convert or split the suit 
‘into two and there can be only one final 
~ (4) 7 W. R. 79. 

: (5) 20 W. R 88; 11B. L. R 423 (P. BJ). 

. . (6) 8 M. 484. 

(7) 25 Ind. Cas. 305; 16 M. L, T. 262; (1914) M. W. 
N. 695; 1 L. W. 779; 27 M. L. J. 451: 20 C. L. J. 375; 
87 N. 443, 19 0. W. N. 97; 16 Bom. D. R. 858. ' 

(8) 26 M. 91. 
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decree in that suit, viz, the decree of the 
Court of appeal. There cannot bé two 
tinal decrees in such a suit, one by the Court 
of first instance and the other by the Court of 
appeal.” “The Court of appeal is really seized 
of the whole suit, though the relief given by: 
it will be limited,” ts decree us the only 
subsisting decree in the suit. In Brig Narain 
v. Lejbal Bikram Bahadur (9) their Lord- 
ships of the Privy Council have held that 
a Subordinate Judge had no jurisdiction 
to amend his decree under section 206, 
Civil Procedure Code, after it has been 
affirmed by the High Court on appeal. I 
think that except to the extent to which 
the Statute Law treats the judgment of the 
first Court asexisting for certain purposes, 
the Appellate Court’s judgment on general 
principles of jurisprndence supersedes the 
judgment of the first Court even when the 
appellate judgment is a judgment confirming 
the lower Court’s decision. [See Asma Bibi 
y. Ahmad Husain (10) |. 


Their Lordships of the Privy Council 
have decided that though the plaint 
in a suit under section 284, Civil 


Procedure Code, (Order XXI, rule 63) is 
not described in that section asa suit 
to set aside the order passed on the claim 
petition, it is in the eye of the law a suit of — 
that character and that it “ is merely verbal 
or formal difference” to describe if asa 
suit to establish the right, etc. [see 
Phul Kumari vy. Ghanshyane Misra (2) and 
Kr ishnappa Chetty v. Abdul Khadir Sahib (3). ] 
Now it is clear that the present suit isa 
suit not to set aside the order passed on 
the claim petition by the single Judge, 
which order has merged in the order of the 
Division Bench, and hence the one. year’s 
period should be calculated from the date 
of the latter order which is the only subsist- 
ang order in the claim petition case. 


lt was, however, urged that because in 
two or three other Articles of the Limita- 
tion Act, special provision is made gor 
counting the period from the date of the 
appellate order when there has been an 
appeal and no such special provisions are 
found in Article 11, ther®fore, the Legisla- 

(9) 6 Ind. Cas. 669; 20 M. L. J. 587; 14 C. W. N. 
667; (1910) 1 M. W. N. 3892: 37 I. A.70; 82 A. 295; 
7A. L. J. 507; 11 C. L. J. 560; 12 Bom. L. R. 444; 8 
M. L. T.-57. 

« (10) 80 A: 290A. W. N- (1908) 109; 5. A. L. J. 584, 
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ture intended the date of the original order 
to be the starting point so far as the saits 
mentioħed in Article 11 are concerned, even 
when there has been a Letters Patent 
Appeal. It appears to me that there are 
at least two answers to this argument. Oue 
‘answer is that the fact that the Legislature, 
in order to remove all doubts and with 


‘abundant caution, lias specifically made pro- 


vision in some cases for the contingency of 
‘an appeal, namely, that the order passed in 
‘the appeal was to be the starting point in 
‘those cases, that fact is not a sufficient 
reason for not construing the word “order” 
found in Article 11 as the only subsisting 
order passed on the claim petition (where 
there has been an appeal) in accordance 
with recognised principles of jurisprudence. 
Secondly, there seems to be at least one other 
Article in the Limitation Act in which there 
is no express reference to the contingency 
of an appeal and to the decree passed on 
such an appeal, but the Legislature must 
have intended thatthe starting point must 
be the date of the final appellate decree 
(in case there had been an appeal) end 
not the original decree. 1 refer to Article 
175, which says that an application for 
payment of the decree amount by instalments 
under the Civil Procedure Code should be 
made within six months from the date of 
“the decree.” Such an application, is made 
under Order XX, rule 11, clause 2, and it 
cannot surely be held that where the 
Original Court passes a decree for a certain 
sum of money and the plaintiff appeals to 
the Appellate Court on the. ground that he 


` ougbt to have been decreed a larger sum 


- 


but his appeal is dismissed, an application 
under that Order and rule cannot be made 
by the judgment-debtor after six months 
from the date of the original decree but 
within six months of the date of appellate 
decree, even though the decree-holder con- 
sented -to such an order being made. 

IT need not say that where the order on 
a review petition as distinguished from an 
appeal petition merely refuses to interfere 
with the judgment or order sought to be 
reviewed or where an appeal is not entertained 
at all, though filled, the original decree or 
‘order is and continues to be the subsisting 
and final decree or order. In this respect 
an order rejecting a review petition stands 
on a different footing from a decision passed 


My wee 


on appeal confirming the lower Court” 
judgment and dismissing the appeal. [É 
the decision on review or revision does 
interfere with the original decision, the 
former decision becomes the only subsisting 
order and stands on the same footing as the 
decision in a competent appeal. It will in 
ibat case become the starting point for 
limitation. 

In the result, I would dismiss this appeal 
with costs. 

NAPIER, J.—I concur. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
SEGOND Crvi APPRAL NO, 3353 or 1912. 
December 22, 1914. 
Presené:—Mr. Justice D. Chatterjee and 
Mr. Justice Chapman. 

SARODA PROSAD BHATTACHARJER 
—— DEFENDANT—APPELLANT 
VErstus 
Rai MANMOTHO NATH MITTER 
Bahadur- Poaintirr——RESPONDENT. 

Landlord und tenant—Dispossession of tenant by 
landlord—Rent, suspension of 

Where a landlord dispossesses his tenant from 
a part of his lease-hold lands, the landlord’s right to 
claim rent is suspended in respect of the entire 
lease-hold. [p. 372, col. 1.] ; l 

Dhunput Singh v. Mahomed Kuzin Ispahain, 24 C. 
296; Rani Lalita Sundari v. Rani Surnamoyee Dasi, 
5 C. W.N. 358: Rai Charan Sar Mazumdar v. The 
Administrator-General of Bengal, 2 Ind, Cas. 169; 
19 C.W. N. 868;9C. L. &. 578; 36 C. 856; Chandra 
Kanta Das v. Ramanath Barman, 6 Ind. Cas 478; 11 
O.L. J. 8591: Ashutosh Dhar v, Joy Lal Sardar, 18 





‘Ind. Cas. 621;°17 C. L. J. 50; Gudai Molla v. 


Aminuddi Howladar, 21 Ind. Cas. 957; 18 C. L. J. 
509, referred to. 

Kali Prasanna Khasnabish v. Mathura Nath Sen, 34 
©. 191, distinguished. 

Annada Prosad Mukhopadhyu v. Mathura Nath Nag, 
2 Ind. Cas. 123; 18 C. W. N. 702; 9 0. L. J. 585, 
followed. p 

Appeal against the decree of the Sub- 
Judge, 3rd Court of 24-Parganas, dated the 
81st July 1912, modifying that of the Munsif, 
lst Court, Baruipur, dated tho Q8th April 
1911. 


Babu Tarkeswar Pal Chowdhury, for the 
Appellant, 
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Babus Narendra Ohandra Boseand Satyendra 
Nath Mitra, for the Respondent. 

IUDGMEN'T.—The predecessor-in-title of 
the plaintiff leased 100 bzghas of land within 
certain boundaries to defendant No. 1 in 
1308, and established a hat on some portion 
of the demised land and realised from the 
Government the rent for a portion of the said 
land on which the salt ofice was situated. 
Defendant No. 1, therefore, did not get posses- 
sion of the lands occupied by the salt office 
and the hat, but “he continued paying the 
full rent and when in 1313 the plaintiff 
investigated the assets of the lessor’s 
interests in view of purchasing the same 
defendant No. 1 made a declaration that he 
held 100 bighas of land at a rental of 
Rs. 100. The plaintiff then purchased the 
_ Jessor’s interest and brought the present suit 
for arrears of rent from 1813 to 1816 
against defendants Nos. 1 and 2. Defendant 
No. 1 did not appear but defendant No. 2 
pleaded that as he was dispossessed of the 
lands covered by the salt office and the 
hat, the plaintiff was not entitled to any rent. 

The Courts below have held that the salt 
office and the haf lands were parts of the 
lease-hold lands of the defendant and he 
had been dispossessed of the same, but they 
held that the defendant was not entitled 
to a suspension of the entire rent but to an 
abatement and as the plaintiff gets Rs. 5 
from Government as the rent of the salt 
office and as there was no evidence of the 
area or the assets of the kat lands, gave an 
abatement of Rs. 5 per annum only. 

Ft ix contended in second appeal before us 
that upon tle findings as to dispossession 
no decree should have been passed. 

It has been held in a series of cases: in 
ihis Court that when the landlord dis- 
possesses his tenant from a part of his lease- 
hold lands, the landlord’s right to claim 
rent is suspended in respect of the entire 
lease-hold. See the cases of Dhunput Singh v. 
Mahomed Kazim Ispahain (1), Rani Lalita 
Sundari vy. Rani Surnomoyee Dasi (2), Rai 
Charan Sar Mazumdar v. The Administrator- 
General of Bengal (3), Chandra Kanta Das v. 
Ramanath Barman (4), Ashutcsh Dhar v. Joy 


(1) 24 C. 296, 

(2) 50, W. N. 353. 

(3) 2 Ind. Cas. 169; 13 C. W. N. 858; 90. L, J. 578; 
36 C. 856. 

(4) 6 Ind. Cas. 478; 11 C. L. J. 591. 
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Lal Sardar (5) and Godat Molla v. Aminuddi 
Howladar (6). 

There are some cases, however, in wien the 
Court has granted an apportionment of rent 
instead of ordering entire suspension. 

The case of Kali Prasanna Khasnabish v. 
Mathura Nath Sen (7) is notin point, as there 
the lower Appellate Court found asa matter 
of fact that the dispossession was not by the 
landlord. The decree, therefore, for the 
proportionate rents of the lands actually held 
did not sound any note of dissent from the 
general principle established in the cases 
first enumerated. The case of Annada 
Prosad Mukhopadhya v. Mathura Nath Nag 
(8) bears a closer resemblance to the present 
case. 

The lower Appellate Court in that case 
found that the plaintiff had dispossessed the 
defendant of about half of the land demised, 
but the learned Judges repelled the plea of 
suspension and allowed an abatement. In 
arriving at this conclusion they held there 
had been no eviction by the landlord, 
as the tenant had never obtained actual 
possession and had paid some rent after the 
grant of the lease to a third party which 
resulted in his dispossession. It is true 
that the tenant was found to be in posses- 
sion of the 809 beghas given as the estimated 
area of lands in the lease, but on the findings 
the land actually demised was over 1500 
bighas. 

In the present case also the tenant had not 
been put in actual possession of the lands 
covered by the salt office and the hat and 
the dispossession was more or less con- 
structive, and the predecessor of defendant 
paid full rent notwithstanding that the 
plaintiff’s predecessor was in khas possession 
of the said lands. The resemblance of the 
two cases, therefore, 1s very close and under 
the cireumstanzes of the present case we are 
inclined to take the same course, 

The defendants, therefore, are entitled to 
a deduction of rent in respect of the hat 
lands also, but there is no evidence of their 
area. In fact? the plaintiff excluded that land 
and the salt-gola lands from the scope of the 
suit and we were inclined to make a remand 
for the purpose of ascertaining the actual 


(5) 18 Ind. Cas. 621; 17 ©. L. J. 50. 
(6) 21-Ind. Cas. 957; 18 C. L. J. 509. 
(7) 34 0.191. i 
(8) 2 Ind. Cas. 123; 13 C. W. N. 703 9 0. D. J. 33 
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rea of these lands. That is, however, un- 
necessafy, as the learned Vakil for the appel- 
lant has agreed that for the purpose of the 
present case we should make a deduction cf 
Rs. 25 for the exclnded lands and award 
rent at the rate of Rs. 75 per annum. It is 
clearly understood, however, that this will 
not affect the right of either party to work 
out his rights in future in due course of law 
on the findings arrived at in this case. 
Each party will bear its own costs in all 
Courts. 


Order accordingly. 


‘MADRAS HIGH COURT. 
First Civit Arrear No. 2 or 1913. 
February 8, 1915. 

Presént:—Sir John Edward Power Wallis, 
Kr., Chief Justice, and Mr. Justice Hannay. 
PILLALAMARRI VENKATAPATHI 
SOMAY AJULU--Prarntirs—APPELLANT 
VETEUS 
PILLALAMARRI PUNNAMMA AND OTHERS 
-—DEFENDANTS— RESPONDENTS. 

Hindu Law—Adoption—-Consent of newt reversioner 
~—Refusal on personal grounds—-Refusal, whether proper, 
In giving or refusing his consent to an adoption, 
a sapinda is not entitled to proceed upon grounds 
personal to himself but must act with a deliberate 


consideration of what is for the benefit of the family. 
[p. 874, col. 1.] 


Where in answer toa request for his consent to an, 


adoption by a widow, the next reversioner refused his 
consent, stating that the widow was actuated by a 
desiro to prevent her property from devolving on him 
and his heirs, that he was ready to perform duties 
which would secure heavenly bliss and thatthe widow 
should wait till he got a son: 


Held, that the consent was improperly refused. 
[p. 878, col. 2.] 


Subrahmanyam v. Venkamma 26 M., 637; 13 M. L. 
J. 289; Kallepalli Venkatarama Raju v. Kallepalli 


Bapamma, 26 Ind. Cas. 888; (1914) M. W. N. 911; 27 
M. L. J. 638, referred to. 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge of Guntur, 
in Otiginal Suit No. 33 of 1910. 

Mr. T. R., Venkatarama Sastri, for the Ap- 
- pellant. 

Mr. S. Swuminadhen, for the Respondents. 

JUDGMENT.—The question in this appeal 

s whether the next reversioner improperly 
refused his consent to the adoption. In reply 
to a request for his consent he wrote Ex- 
hibit VI, in which he stated that the widow 


a 


was actuated by a desire to prevent the pro- 
perty from devolving ou him and his heirs, 
that he was a proper person and was ready 
to perform the duties which would secure 
heavenly bliss, and he then went on, “there is 
no necessity to adopt now only without 
waiting till I geta son. For these and other 
reasons jt is not possible to grant you per- 
mission to adopt.” It is contended before 
us by Mr. Venkatrama Sastriar that this 
was a reasonable ground of refusal. It is 
said that the next reversioner who was only 
32 had already had six children, some of 
whom were alive and three of them sons who 
had died shortly after their birth, and there- 
fore had a reasonable expectation of having 
a male child. On the other hand itis shown 
that the widow who is now about 35 had 
waited fora great many years subsequent 
to her husband’s death for making the adop- 
tion. and wasat the time in bad health. In 
these circumstances Mr. T. R. Venkatarama 
Sastriar relies upon a dictum of Bhashyam 
lyengar, J., in Subrahmanyam v. Venkamma 
(1) where the learned Judge observes: 
“ Assuming, as the first defendant says, that 
some five years before the adoption the 
plaintiff wanted her to take one of his sons 
in adoption, there is nothing improper ina 
sapinda proposing to give his assent to the 
widow adopting his own son, if such son be the 
nearest sapinda, and refusing to give his 
assent to her adopting a stranger or a distant 
sapinda if there be no reasonable objection to 
the adoption of his own son.” Assuming this 
to be so the circumstances of the present 
case are very different, because here the next 
reversioner has no son and ifa son were born 
to him, the widow would be entitled to object 
that the adoption of an only son was impro- 
per and, therefore, it would be necessary 
to wait for a second to be born to him before 
he could with propriety insist upon this 
condition. We think that, even assuming 
that refusal under the circumstances men- 
tioned by Bhashyam Iyengar, J., is justified, 
it cannot be said in the circumstances of 
the present case the refusal was justified. 
The ground for the reasonableness of the 


` refusal in that case appears tobe the fact 


that according to Hindu notions an adoption 
of a near sapinda is preferable to the adoption 
of one more remote. But we think it would 


(1) 26 M. 627 at p. 637; 13 M. L. J. 239, 
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he going too far to say thatu widow should 
be required to wait until the nearst sapinda 
has two sons, a possibility which may never 
` occur., 


The most recent case which has been 
quoted to us, Kallepali Venkatarama 
Raju v. Kallapelli Bapamma (2), lays 
down that in. giving or refnsing his 


consent a sapznda -is not entitled to proceed 
upon grounds personal to himself but must 
‘act with a deliberate consideration of what 
is for the benefit of the family. We do not 
think that the ground put forward in the 
present caseisa proper one; and we, there- 
fore, agree with the lower Court and dismiss 
the appeal with costs. 

Appeal dismissed. 


¢ 


_ (2) 26Ind. Cas. 888; 27 M.L. J. 638: 


(1914) 
M. W. N. 911, 


CALCUTTA HIGH COURT. 
SECOND CIVIL APPRAL No. 576 or 1912. 
December 17, 1914. 
Present:-—-Mr. Justice Holmwood and 
Justice Sir Herbert Carnduff. 

BAMA CHARAN GOSAIN—Derenpant— 
APPELLANT 
VETSUS 
RAM KANAI DUBEY AND ANOTHER— 
PLATNTIFFS— RESPONDENTS. 

Bengal Rent Recovery Act (VIII of 1865), s. 16 — 
Mokatari right, ewtinguishment of——Occupancy right, 
acquisition of. 

Where a mokarari right, which a party had 
obtained, is extinguished by operation of section 16 
of Act VIIL of 1865, there is nothing in law to 
prevent him from acquiring and retaining an occu- 
pancy rignt. ip. 374. col. 2, ] 

Nil Madhub Kurmokar v, Shiboo Paul, 13 W. R. 410; 
5 B. L. R. App. 18, followed. 

Emam Ali Mestory v. Ator Ali Khan, 22 W. R. 133, 
referred to. 

Jogeshwar Mazumdar v. Abed Mahomed Sirkar, 3 C. 
W, N. 18, (followed in an unreported ruling of Ghose 
and Pargiter, J.J.), distinguished. 

Appeal against the decree of the District 
Judge of Manbhoom-Sambalpur, dated the 
4th of January 1912, reversing that of 
the Munsif, Raghunathpar, dated the 
Slst of August 1911. 

Babus Bepin Behari Ghose (Junior), and 
Bankim Chandra Mukherjee, for the Appel: 
lant. 

Babu Karunamoye Bose, for the Respond- 
ents, í 
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JUDGMEN'.—This second appeal raises 
a simple question of law, namely, whether 
the defendant has acquired an  ocenpanry 
right aud retained it even althongh the 
mokarari right, which ‘he has also obtained, 
is extinguisbed by operation of section 16 


of Act VIII of 1865. Thelearned Munsif 


was perfectly right in saying that the 
ease of Nil Madhub Kurmokar v. Shaboo 
Pa i (1) was clear authority for the 


proposition that he did, and the learned 


District Judge in the lower Appellate 
Court refers to a later case in which 
this wasfollowed. That case is the case 


of Emam Ali Mestory v. Ator Ald Khan (2), 
and in the case of Nil Madhub Kurmokar 
y. Shiboo Pant (1) the learned Judges had 
referred to a still earlier case reported as 
Pureeag Singh v. Purtap Narain Singh(3). As 
far as we have been able to ascertain 
these authorities have never been dissented 
fron. The learned District Judge thinks 
that the case of Jogeshwar Mazumdar v. 
Abed Mohamad Sirkar (4) lays down a 
principle which, as it has been followed 
in an unreported ruling of Ghose and 
Pargiter, JJ., and applied to Act VIII of 
1865, must govern his decision in the present 
Case. 


As to this we have in the first place 
to point out that the decision in Jogeshwar 
Mazumdar v. Abed Mahomed Sirkar (4), being“ 
under Regulatien VIII of «819 which did 
not recognize occupancy rights not then 
in existence, cannot be any authority in 
respect of the present case where occupancy 
right could have been and was acquired 
under Act X of 1859. The learned Judges 
based their decision on the express finding - 
that the property was lease-hald property 
and, therefore, the lease was an incum- 
brance. They nowhere say that an 
occupancy right is an incumbrance; and on 


looking to the unreported decision upon 
which the learned Judge rglies, 
we are surprised to find that it is 


a summary dismissal of an appeal on the 


~ground that there was no sufficient room 


to interfere. The then J@dicial Commissioner 


(1)13 W. R. 410; 5 B. L. Ri, App. 18. - 
(2) 22 W. R. 133. 

(3) 11 W. R.2538 ;5 B. L. R. App. 20, 

(43 CO. W.N, 13. 
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of Chóta Nagpur had decided a case of 
a somewhat similar nature to the present 
case on the principle laid down in 


Jogeshwar Mazumdar y. Abed Mohamed S7rkar 
(4) but he had not had his attention drawn 
to any of the cases which we have cited 
in the Weekly Reporters. It cannot, there- 
fore, be said that the Judges of this 
Court in summarily dismissing the appeal 
had those authorities before them or that 


they ever considered them or dissented 
from them. The weight of authority, there- 
fore, is absolutely on -the side of the 


defendant in this case. 

The judgment and decree of the lower 
Appellate Court must, therefore, be set 
aside and that of the learned Munsif 
restored with costs in both Courts. 

Appeal allowed. 


| PUNJAB CHIEF COURT. 
Seconn OIvIf, APPEAL No. 77 or 1914 
January 19, 1915. 
Present:—Mr. Justice Shah Din. 
THAKAR DAS—P haintiFr-—A PPELLANT 
VEYSUS 
Musammat NANDI BAT AND OTRHERS— 


DEF NDANTS— RESPONDENTS. 

Mortgage—Post diem interest—Fived rate—Improve- 
ments, nature of-—Interest on costs of improvements— 
Interpretation of deed. 

Where from the terms of a mortgage-deed the 
intention of the parties appears to be that on 
redemption the mortgagor would have to pay interest 
on the mortgage money not merely for the period 
for which the mortgage is made but also for the 
period during which, the mortgage would remain 
unredeemed, the mortgagee is entitled to get full 
interest upto the time of redemption at the agreed 
rate. [p. 275, col. 2, p. 376, col. 1.] 

Mathura Das v. Raja Narindar Bahadur, 19 A. 89; 
23 I. A. 188: 1 CO. W. N. 52; Sardar Umrao Singh v. 
Sardar Thakar Singh, '77 P. R. 1898, followed, 


* 


w 
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Where a mortgage-deed provided that before 
redemption takes place rhe mortgagor would be lable 
to pay tothe mortgagee the entire cost of improre- 
ments, of whatever nature, and that rhe money thus 
expended on improvements would carry interest: 

Held, that the intention of rhe parties was that 
reasonable interest should be charged, and not at the 
rate at which it was to be paid on the principal 
[p. 876, vol. 1.] 

Where under the terms of a mortgage-deed the 
mortgaged houso is re-built, rhe price of the old 
materials should be deducted from the costs of 
improvements allowed to the mortgagee, |p. 376, 
col, 1.) 


Second appeal from the decree of the 
Divisional Judge, Multan Division, dated the 
14th August 1913, affirming that of the order 
of the District Inde, Multan, dated the 
2lst November 19 2, decreeing the claim 
on payment of Rs. 3,278. 

Mr. Nand Lal, for the Appellant. 

Rai Bahadur Pandit Sheo Narain, for 
the Respondents. 

JUDGMENT.—The facts are fully stated 
in the judgment of the learned Divisional 
Judge and it is unnecessary to repeat them 
here. The questions for decision in this 
appeal are (1) whether the Courts below 
were right in allowing post dem interest to 
the defendants-mortgagees on the principal 
mortgage money, Rs. 450, for a period of 
28 years, t.e, from the year 1888, 
whenthe mortgage was made, to the year 
1911, when the snit for redemption was filed, 
and (2) whether the defendants-mortgagees 
were entitled to receive from the plaintiffs- 
mortgagors the entire cost of the improve- 
ments effected by them in the mortgaged 
house together with interestthereon at the 
rate of 12 per cent. per annum, at which rate 
the mortgage money had been borrowed by 
the mortgagors. Upon the first point, the 
leading authorities are Mathura Dasv. Raja 
Narindra Bahadur (1) and Sardar Umrao 
Singh v. Surdar Thakar Singh (2). I have 
referred to the terms of the mortgage-deed, 
dated the 9th November 1848, and in my 
opinion they have been correctly construed 
by the learned Divisional Judge. The 
extracts from the mortgage-deeds which are 
given in the judgment of the Divisional 
Judge make itclear that the intention of 
the parties was that on redemption the 
mortgagors-would have to pay interest ou the 
mortgage money uot merely for the periol 


(1) 19 A. 89; 28 I. A. 138; 10. W. N, 52, 
(2) 77 P. R. 1898, 
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of five years for which the mortgage had 
been made, but also for the period during 
which the mortgage would remain unredeem- 
ed. I, therefore, agree with the Conrts 
below that the mortgagees were entitled to 
receive post diem interest on the mortgage 
money for a period of 23 years. 

Upon the second question, the mortgage- 
deed explicitly lays down that before re- 
demption takes place the mortgagors would 
be liable to pay to the mortgagee the entire 
costs of improvements of whatever nature 
(jis gadar lagat makan marhuna par lagawe), 
and that the money thus expended on 
improvements would carry interest. Itis not 
quite clear from tbe deed what the rate of 
interest would be in this latter case, the 
words of the deed being zar-t-rahn wa lagat 
masudjatz shuda. It seems to me, upon a 
careful consideration of the terms of the 
deed, that the intention of the parties was 
that reasonable interest should be charged on 
the cost of improvements, and not interest 
at the rate at which it was to be paid on the 
mortgage money, viz., 12 percent. per annum. 
As regards the nature of improvements, 
there is no limitation placed upon the 
discretion of the mortgagee, he being at 
perfect liberty to effect any improvements 
that he considered desirable. When the 
mortgagee began to pulldownthe old housein 
order to build a new one in its place, a notice 
was sentto him by the mortgagors in 1906 
protesting against the mortgaged house 
being demolished, but this notice was not 
followed up by any definite action on the 
mortgagor’s part, and the mortgagee admit- 
tedly built a new house, the cost of which 
“has been estimated inthe present suit to 
have been about Rs. 1,732. In my opinion 
the Courts below were justified, in view of 
the terms of the mortgage-deed, in allowing 
to the mortgagee the full cost of the improve- 
ments. But they have omitted to give credit 
to the mortgagors for the value of the 
materials of the old house which were used 
by the original mortgagee in building the 
new house in its place, and they are also 
in error in allowing interestou the cost of 
jmprovements at the rate of very nearly 12 
per cent. per annum. 

There is no definite evidence on the 
record as to what the value of the materials 
of the old house was, and Ladha Mal, whose 
evidence has been referred to by the District 
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Judge on this point, does not say at all 
that Rs. 300 was the value of the old 
house. Inmy opinion the ends of justice 
will be met by allowing to the mortgagors 
a sum of about Rs. 200 as the valne of 
the materials of the old house, and by 
allowing to the mortgagees imterest on the 
cost of improvements at the rate of 9 per 
cent. per annum, and the total amount of 
interest, roughly speaking, might be put 
down at Rs. 78. 

The result is that the amount on pay- 
ment of which the mortgagors are entitled 
to redeem the house is Rs. 3,000 instead 
of Rs. 3,278 as allowed by the Courts 
below. I accordingly accept this appeal and 
modify the deeree of the Divisional Judge 
in so far as to fix the redemption money 
at Rs. 3,000. In the circumstances of the 
case, I think that the parties should 
pay their own costs in all the Courts and 
1 order aceordingly. 

Appeal partly accepted. 


MADRAS HIGH COURT. 
Seconp Civin Arrear No. 45 or 1913. 
February 11, 1915. 
Present:—Mr, Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

LADD GOVINDOSS KRISHNA 
DOSS—PetrrioneR—APPELLANT 
yersus 


RAMDOSS VISHNADOSS-—UO0UNTER- 


PETITIONER — RESPONDENT. 

Civil Procedure Code (Act T of 1908), O. XXI, r. 2— 
Adjustment of decree—Transactions, which amount to 
adjustment, which not—Enquiries in suits or proceedings, 
nature of. 

The adjustment of a decree referred to in Order 
XNI, rule 2, of the Civil Procedure Code, 1908, is a 
transaction which extinguishes the decree as such in 
whole or in part and results u# a satisfaction of the 
whole or @ portion of the decree in respect of the 

articular relief or reliefs granted by the decree. 
p. 877, col. 1.) 

Therefore, a transaction by which the parties agree 
to vary the mode by which the reliefs granted by ithe 
decree are tobe realized in execution in that suit or 
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the time when the decree becomes executable, is not 
an adjustment of the decree within the meaning of 
Order XXI, rule 2, of the Civil Procedure Code, but is a 
transaction which attempts to vary the terms of the 
decree, leaving the altered terms to standin the placo 
of the terms of the decree so as to constitute a new 
executable decree and a decree, cannot be varied by 
such transactions, [p. 377, col. 1.) 

Enquiries in a suit or in execution proceedings 
should be confined to matters the decision with 
reference to which matters could be taken advantage 
of by the parties in the proceedings in the suit or the 
exccution itself. [p. 877, col. 2.] 


Appeal from the judgment and order of 
Mr. Justice Bakewell, dated 24th April 1913, 
in the Ordinary Original Civil Jurisdiction 
of the High Court in the matter of the Indian 
Arbitration Actand the arbitration between 
Ladd Govindoss Krishnadoss of Madras and 
Vishnudoss Chaturbhuja Doss of Mysore. 

Mr. VY. O. Seshachariar, forthe Appellant. 

Mr. T. R. Venkatrama Sastri, with him Mr. 
Y. Purushothama, for the Respondent. 


JUDGMENT. 

Sapastva AIYAR, J.—The only questions for 
decision in this appeal are, (a) whether the 
compromise agreement put forward by the 
judgment-debtor (appellant) isan adjustment 
of the decree in whole or in part under Order 
XXI, rule 2 of the Code of Civil Procedure, 
and (b) whether the learned Judge was 
right in declining to decide the question 
whether the terms of the agreement were 
as alleged by the appellant. 

I am clear that the adjustment referred 
to in Order ANI, rule 2 (old section 258) of 
the Code of Civil Procedure, is a transaction 
which extinguishes the decree as such in 
whole or in part and results ina satisfaction 
of the whole ora portion of the cecree in 
respect of the particular relief or reliefs 
granted by the decree. A transaction by which 
the parties agree to vary the mode by which 
the reliefs granted by the decree are to be 
realised in execution in that suit or the time 
when the decree becomes executable, is not 


an adjustment of the decree but isa 
transaction which attempts to vary the 
terfus of the decree, leaving the 


altered terms to stand in’ the place of 
the terms ofthe decree so as to constitute a 
new executable degree [see the observation 
of Turner, C. J., in the Full Bench decision in 
Mallamma v. Venkappa (1). bottom of page 
282, as to the meaning of the word “adjust- 


(1) 8M. 277. 
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ment.” ] Toallow such a variation is clearly 
against the policy of the Civil Procedure 
Code as shown by the Privy Council decision 
in Kotaghiri Venkata Subbamma Rac v. 
Vellanki Venkatarama Rao (2) Tt is 
only under the provisions of Order XX, 
rule 11, and the provisions relating to ap- 
peals nnd reviews that the terms of a decree 
could be varied. Order XXIII, rule 4, also 
makes it clear that compromises after decree 
cannot be recorded and cannot form the 
foundations of orders affecting the rights of 
parties under the decree. The argument of 
of Mr. Seshachariar (the appellant’s learned 
Vakil), that the terms of section 47 of the 
Code of Civil Procedure give. jurisdiction to 
executing Courts to inquire into the terms of 
agreements varying the stipulations in a 
decree, ignores the consideration that enquiries 
in a suit or in execution proceedings should 
be confined to matters the decisinu with 
reference to which matters could be taken 
advantage of by the parties in the pro- 
ceedings in the suit or execution itself. 

As regards the ease in Shan Lal 
v. Hazari Mal (3) while the decision 
on the findings of fact in that case seems 
to be correct, I dissent with great respect 
from the observations as to the scope of 
Order XXI, rule 2,found in the judgment 
of Coxe, J., in that case. I, therefore, concur 
in the conclusions of Bakewell, J., and would 
dismiss the appeal with costs. 

NAPIER, J.—I concur. 


Appeal disnrissed. 
(2) 24 M. 1 (P.C.); 40. W. N. 725; 27 1. A. 197 
(3) 18 Ind. Cas. 826 15 C. L. J. 451. 


MADRAS HIGH COURT. 
Crvin Revision PETITION No. 231 or 1914. 
January 15, 1915. 
Present:—- Myr. Justice Seshagiri Aiyar. 
T. V. RAJA RAM RAO—Ptaintire— 
PETITIONER 
VETSUS 
ARUMUGAM KARUPUTTI AND anoryuer— 
| DEFENDANTS—RESPON DENTS. 
Amendmeni—Application to amend decree pending an 
appeal—-Petition directed to be posted at hearing of 
appeal— Appeal disposed of—Application not disposed of 


al time of judgment—Power of Court to deal with 
petition after delivery of judgment 
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On an application made for amendment of the 
schedule to a decree, the Subordinate Judge, before 
whom an appeal therefrom was pending, directed that 
the application should be heard with the appeal. At 
the time of the disposal of the appeal it 
was not brought to his notice. Before a second 
appeal was preferred against his judgment 
he was asked to dispose of the petition but he 
refused to do so on the ground that he had no power 
to dispose of the petition: 

Heid, that he had ‘jurisdiction to dispose of the 
petition notwithstanding he had delivered the judg- 
ment in the appeal. 

_ Brijratan v. Jaynarvain, 7 Ind. Cas. 876; 37 C. 649; 
Barhamdeo Saja v. Harmanoge Singh, 26 Ind, Cas. 
946 ; 18 ©. W. N. 772, referred to. 


Petition onder section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Conrt of the Temporary Subordi- 
nate Judgeof Tanjore in Interlocutory Appeal 
No. 1273 of 1912 in Appeal Suit No. 26 of 
1912, preferred against the decree of the 
Court of the District Munsif of Tanjore in 
Original Suit No. 210 of 1910. 


Mr, T. ft. Venkatarama astri, for the 
Petitioner. 

Mr. N. Swamdnatha Atyar, for the Re- 
spondents. | 


JUDGMENT.—The petitionfor the amend- 
ment of the decree schedule was pending 
before the Subordinate Judge when he 
disposed of the appeal. I find that he passed 
an order that the petition should be heard 
along with the appeal: apparently the Pleader 
for the respondent did not bring it to the 
notice of the Subordinate Judge at the time 
of delivering the judgment in the appeal 
that the petition was still undisposed of. 
No second appeal was preferred against the 
judgment at the time that the Subordinate 
Judge was asked todispose of the petition. 
‘Under these circumstances, I cannot agree 
with the Subordinate Judge in holding that 
he had no power to deal with the question. 
In Brijratan v. Jaynarain (1) it was held 
that such power did remain in the lower 
Court even after judgment. In Barhamdeo 
Singh v. Harmanoge Stngh (2) it was held that 
the pendency of an appeal before the Privy 
Council did not deprive the High Court 
of jurisdiction to amend the decree. In the 
present case a second appeal was preferred 
while the petition for amendment was pend- 
ing, but was rejected. Having regard to 


(1) 7 Ind. Cas, 876 ; 87 C. 649. 
(2) 26 Ind Cas. 946; 18 ©. W. N. 772, 
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the language of section 151 and to the 
decisions referred to by me, I am of gpinion 
that tbe Subordinate Judge has jurisdiction 
to dispose of the petition, notwithstanding 
that he had delivered jndgment iv the 
appeal. The order must be set aside and 
the petition should be remanded for disposal 
on the merits. Costs will abide the result. 
Order set aside. 


MADRAS HIGH COURT. 

Seconp Civit Apprar No. 1572 or 1918. 
December 7, 1914. 
Present:-—-Mr. Justice Ayling and 
Mr. Justice Tyabji. 

PERUMA GOWNDAN—Derenrpaxr No, 1— 
APPRLUANT 
VEVSUS 


RAMA GOWNDAN na OTHERS—PLAIUN TIFF 


AND Duvenpantrs Nos. 2 AND 3—Respoxpents. 

Limitation, plea of, whether can be raised in second 
appeal—Admissibility y of document not proved—Court 
justified in refusing to consider it. 

A plea of limitation can be allowed to be raised 
in second appeal only if it is certain that its legitimacy 
can be determined on the pleadings and that it 
depends on no possible question of facts regarding 
which the party adversely affected might have 

adduced evidence. [p. 379, col. 1.] 

Doraisami v. Nondisami Saluvan, 21 Ind. Cas. 410; 
l4 M. L. T. 401; 25 M. L. J, 405, followed. 

A Court is justified i in refusing to consider a doon- 
ment when there is neither evidence on the record. 
to justify its admission nor is any application made 
to take fresh evidence as to its admissibility. [p. 879, 
cols. 1 & 2.] 


Second appeal against the decree of the 


District Court of Coimbatore in Appeal 
Suit No. 212 of 1912, preferred’ against 
that of the Court of the District 


Munsif of Erode in Original Suit 1360 of 
1911. 


Mr. L. A. Govindaraghava Atyar, for the 
. Appellant. 
Messrs. T. R. Ramachandra <Atyar and 


T. It. Krishnaswamt Amar, for the Respend- 
ents. si 

This second appeal coming on for hearing 
on lst April 1914, the Court delivered the 
following 

JUDGMENT —The appellant’s first con- 
tention is one of limitation. This plea 
was not taken in either of the lower 


Courts or eyen in the original second 
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appegl petition ; but only in a memorandum 
of supplementary grounds of appeal. In 
such circumstances we should only allow 
it to be raised, if we are certain that its 
legitimacy can be determined on the plead- 
ings, and that it depends on no possible 
question of fact regarding which the party 
adversely affected might have adduced 
evidence. The appellant relies on the recent 
Full Bench ruling in Doratsami v. Nondisami 
Saluvan (1) and contends that as it is clear 
from the plaint that the plaintiff’s elder 
brother (3rd defendant) attained majority 
more than three years before the institn- 
tion of the suit, section 7 of the Indian 
Limitation Act will apply and the plaintiff's 
suit will be time-barred. There is no 
allegation in the pleadings that the 3rd 
defendant was the managing member of 
the family and as such in a position to give 
a discharge on behalf of the plaintiff ; and 
the Ist respondent’s Vakil does not admit 
so much. The appellant points out that in 
the Full Bench case the status of managing 
member appears to have been inferred from 


the relationship; but under the special 
circumstances of thiscase and in view of 
the danger of the plaintiff's being pre- 


judiced by a technical plea raised at so late 
a stage we are not disposed to proceed on 
such an assumption here. Moreover the 
plaint specifically alleges that the 3rd 
defendant had been colluding with the Ist 
defendant and this is also a matter which 
might have to be taken into consideration 
in determining the applicability of, section 
7 of the Indian Limitation Act. After 
careful consideration, we do not think we 
should be justified in allowing the plea of 
limitation and we, therefore, disallow it. 


It is next argued that the finding of 
the District Judge on the Ist issue is vitiated 
by his refusal to consider Exhibit V. A 
reference to the evidence shows ‘that the 
evidence on record was not sufficient to 
jastify the admission of this document ; 
on the other hand the lst respondent does 
not seem to have, objected te its admis- 


sibility in the Digtrict Munsif’s Court. The 
objection was, however, specifically put 
forward by the lst respondent im his 


appeal petition to the District Court, and it 


(1) 21 Ind. Cas. 410; 25 M. L. J. 405; 14M. L. T, 
401, ` | i 
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does not appear that any application was 
made to the District Judge to take fresh 
evidence as to its admissibility. We cannot 


say that in these circumstances the District 
Judge’s refusal to consider it was illegal 
[vide also Kanto Prashad Hazari v. Jagat 
Chandra Dutta (2) and section 165 ofthe 
Indian Evidence Act]; and we refuse to 


interfere with his finding, 


% %* t 4 


Appenl dismissed, 
(2) 23 0. 335. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
EXECUTION OF Decree APPRAL No. 42 or 1914. 
February 2, 1915. 
Present:—Myr. Stnirt, A. J, ©. 
Thakur GAYA BAKHSH sSINGH—Drorsr- 
HOLDER—-APPELLANT 
VERSUS 


TILAK SINGH AND OTHERSN—JUDGMENT- 


DaBTORS—RESPONDENTS. 

Pre-emption—Appeal from order passed on applica. 
tion for payment of pre-emptive money—Civil Proce- 
dure Code (dct V of 1908), s. 47, O. KXU, r. 14- (1) 
— Deposit of pre-emptive money after fixed period, when 
good—Court’s error, effect of. 

An order passed on an application for payment 
of pre-cmptive money in compliance with a decrec 
under Order XXII, r. 14 (1), Civil Procedure 
Code, is not appealable under section 47, Civil 
Procedure Code, bui can bo sot aside in revision. 
[p. 380, cols. 1 & 2.] 

Ganga Dhar v. 
referred to. 

Where an application for payment of pre-emp- 
tive money was made on the last day of the 
period fixed by the Court, and the Court per. 
mitted the money to be accepted, but the money 
eould not owing to the laxity of the Court be 
deposited’ until after the expiry of the fixed 
period: f 

Held, that the deposit of the money was good, 
as the applicant could not be prejudiced by an 
orror of the Court. [p. 380, col. 2.1 


Appeal from the decree of the Subordinate 
Judge, Unao, dated 3rd July 1914, 
upholding that of ‘the Munsif, Safipur, 
date 24th January 1914. 

Babu Ishwart Prasad, for the Appellant. 

Babu Basdeo Lal, forthe Respondents, 


JUDGMENT.—A decree 


Anrudh Singh, IL O. ©. 144 


was passed in 


the Court of the Munsif of Safipur, 
District Unao, on the 17th June 1913, 
which dirested possession over certain 
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property to be delivered to Thakur Gaya 
Bakhsh Singh, if in exercise of a right of 
pre-emption he deposited Rs. 600 within 
two weeks of the date of the decree. On 
the lst July 1913, the fourteenth day 
after the passing of the decree, Thakur Gaya 
Bakhsh Singh brought Rs. 600 tothe Court 
of the Munsif and requested that the sum 
should be accepted. The Munsif permitted 
the sum to be accepted, but the formal 
tender was not made till Hs oe 
and the money was not received m 
ad treasury till the 3rd July 1913. On 
the 4th July 1913 the other side refused 
to receive the money. The Munsif did not 
decide the ‘question on its merits, but 
passed an order which shelved the dispute. 
His order ran; — This application with 
the tender will remain on. the file. The 
plaintiff can take back his deposit.” | 
Gaya Bakhsh Singh appealed against the 
order of the 4th July 1913 to the Court 
of the Subordinate Judge of Unao, who 
decided that ne appeal lay against the 
order. He relied in support of his con- 
clusion on the authority of the decision 
in Ganga Dhar v. Anrudh Singh (1). Thakur 
“Gaya Bakhsh Singh did not apply to have 
tbe order of the 4th J uly set aside in revision. 
He apparently treated it as an order which 
was null and void and which | could not 
prevent him obtaining possession of the 
property, and applied on the 176h of 
November 1913 for possession of the pro- 
perty in the execution department. He 
obtained possession. The other side then 
applied to be restored to possession, and 
‘on their application, the successor | of 
the Munsif who had passed ‘the original 
order decided on the 24th January 1914 
that the parties were bound by the order 
ofthe 4th July 1913 and restored the other 
side to possession. Thakur Gaya Bakhsh 
Singh appealed to the Court of the Subordi- 
nate Judge, who by an order, dated the 3rd 
July 1914, upheld the order of the Munsif. 
A second appeal has-been preferred against 
this order and an application in revision has 
also been filed. Lagree with the Courts below 
that the order of the 4th of July 1913 
is binding on the parties until it is set 
aside, and that according to that order pos- 
session cannot be given to Thakur Gaya 


(1) 110. C. 144. 


Thakur 


Bakhsh Singh. The Second Execution of ° 
Decree Appeal No. 42 of 1914, therefore, fails 
and is dismissed. The appellant will pay 
his own costs and those of the respondents, 
as he has in so far as those proceedings 
are concerned sought a wrong remedy. But 
on the merits I accept his application in 
revision. The order of the learned Munsif 
refusing to receive Rs. 600 passed on the 
4th July 1913 is insupportable. Thakur 
Gaya Bakhsh Singh complied with the terms 


of the decree. He deposited the amount 
required in Court within the stipulated 
period, It was owing to the laxity of the 


Court that the money was not received 
at once and paid into the treasury, and 
Thakur Gaya Bakhsh Singh cannot be 
prejudiced by an error of the Court. I, 
therefore, in revision, set aside the order 
of the 4th July 1918, and direct that 
Rs. 600, which have been paid into Court and 
which, I am informed, are still in depsit, 
be retained for re-payment to the other 
side, and that possession of the property 
in question be delivered to Thakur Gaya 
Bakhsh Singh as soon as he apples for 
it. The opposite party will pay their own 
costs and those of Thakur Gaya Bakhsh 
Singh in revision. 


Appeal dismissed; 
Revision accepted. 





CALCUTTA HIGH COURT. 
Second Crviu Apresar No. 157 or 1913. 
December 8, 1914. 
Present:—Mr. Justice N. Chatterjea and 
Mr. Justice Greaves. 

RASUL MAHMUD BEPARI—Ptatyriry 

—APPELLANT 
versus 
ABUL FAZAL CHOWDHURI AND OTHERS 


— DEFENDANTS — RESPONDENTS. 

Bengal Tenancy Act (VIIE of 1885), s 20 (7) 
Proof of eleven. yearg possession before enhancement— 
Presumption. : < 

Where possession of o land for eleven years 
prior to the date of enhancement. of rent is proved, 
there is a presumption of possession for 12 years 
under sub-section (7) of section 20 of the Bengal 
Tenancy Act. [p. 381, cols. 1 & 2.) 


Appeal against the decree of the District 
Judge of Rangpur, dated the 29th of August 
1912, modifying that of the Munsif, first 
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Court, at Gaibandha, dated the lsth of 
December 1911. 
Babu D. N. Bagcht, for the Appellant. 
Babu Bepin Behari Ghose (Senior), for the 
Respondents. 


JUDGMENT.—This appeal arises ont of 
a suit for rent, Plaintiff claimed rent at the 
rate of Rs. 44-14-0. The defence was that 
. the rent payable was Rs. 
appears that tbe rent was enhanced in 
1892 from Rs. 3832-4-0 to Rs. 39-14-0 and 
subsequently to Rs. 44-14-0. The lower 
Appellate Court has held that the plaintiff 
cannot recover rent at the rate of Rs. 44-14.0, 
but has decreed rent at the rate of Rs. 39-12-0. 

It appears that the jama of Rs. 32-4-0 
consisted of several smaller jamas. One 
of them bore a rental of Rs. 17-S-0 and was 
held under a kabultut, dated Chait 1288. 
That jama together with four others were 
consolidated into one jama of Rs. 32-4-0 and 
the rent was enhanced in 1299 to Rs. 39-12-0. 


The enhancement was more than two 
annas in the rupee and if the defendant was 
an occupancy raiyat, the enhancement was 
void under the provisions of section 29 of 
the Bengal Tenancy Act. The kabuliat was 
executed in the year 1288, and that enhance- 
ment having been effected in 1299 the defend- 
ant could not have held the land for 12 
years. It is stated in the kabuliat that 
the defendant was in occupation of the hold- 
ing bearing a rental of Rs. 17-8-0 from 
before the date of the habulzat. The learned 
Judge has found “there is nothing on the 
record to show that the period of his occupa- 
tion of the land was 12 years before the 
jama was enhanced in the year 1299 from 
Rs. 32-4-0 to Rs. 39-14-0." lt is contended 
ou behalf of the appellant that, in arriving 
at this finding, the learned Jadge has laid 
the onus of proof upon the defendant, ignoring 
the povisions of sub-section 7 of section 20 
of the Bengal ‘Fenancy Act. We think that 
this contention must prevail. It is no doubt 
ige that the question to be decided is not 
whether the defendant is now \in possession 
of the land for 12 years, but whether at the 
date of enhancement, namely, in 1892, hé 
was in possession® for over 12 years. The 
defendant’s possession of the land for 11 years 
prior to the date of enhancement is found to 
be proved ‘by the learned Judge. 
sub-section (7)- of section 20 of the Bengal 
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32-4-0. It- 


` the period for which rent was claimed. 


Under . 
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‘Tenancy Act, therefore, there was a presump- 
tion that the defendaut had held the land for 
12 years. This presumption was apparently 
lost sight of by the learned Judge. 

The case must accordingly go back to 
the lower Appellate Court so that that 
Conrt may take the presumption into consider- 
ation and then come to a finding whether the 
defendant had been in possession of the land 
for 12 years prior to 1299, the date of 
enhancement, It will be open to both the 
parties to adduce evidence on the point. 

Another question has been raised and 
thatis this. Even if the defendant was not 
a settled sawak and was merely a non- 
occupancy raiyat at the date of enhancement, 
it has not been found by the lower Appellate 
Court that rent was paid at the rate of 
Rs, 39-12-0 for a continuous period of not 
less than three years immediately preceding 
The 
Courtof first instance says:— The collection 
papers proved by the plaintiff in this case 
no doubt show that defendant subsequently 
paid rent at the increased rates of Rs. 39-14-0 
and Rs. 44-14-0, though this is denied by 
the defendant.” The learned Judge has not 
come to any finding, and he should come to a 
finding upon the point, if the first question. is 
decided against the defendant. 


The decree of the lower Appellate Court 
is set aside and the case remanded to that 
Court to be dealt with and disposed of in 
accordance with the above observations. 
Costs will abide the result. 


Case remanded. 


ALLAHABAD HIGH COURT. 
Hxecurion Seconp APPHAL No. 828 or 1914, 
February 17, 1915. 
Present:—Myr. Justice Tudball and 
Mr. Justice Rafique, 
TBRAHIMJI—-DECREE-HOLDER-——APPELLANI 


VErEuS 
HASANUDDIN KHAN—Jcpanexr-pesron 
— RESPONDENT. 


Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Execution—Step-tn-atd of execution—Date of application 
or date on which Court takes step -Time from which 
limitation runs—Agreement not to arrest judgment-debtor 
validity of—-Agreement, whether stops running of tang 
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” Under Article 182 (5) of the Limitation Act, the 
‘period of limitation begins to run from the date on 
-which application is made to take u step-in-aid of 
execution and not from the date on which the Court 
actually takes the step. [p. 883, col. 1.] 

A judgment-debtor applied to be declared an 
insolvent. In the course of the proceedings the 
Pleader for the decree-holder, who was one of the 
creditors, stated that if the judgment-debtor would 
withdraw his application in insolvency he would 
guarantee not to apply for his arrest in execution of 
‘his decree for a period of two years. To this the 
judgment-debtor consented and the application was 
struck off. A warrant of arrest was, however, issued 
by the Court, but was returned unserved as the 
necessary diet money was not paid: 

Held, that the agreement could not save the 
period of limitation from running against the judg- 
_ment-debtor, inasmuch as the decree-holder did not 
abide by the agreement and neither there was any 
order suspending the execution or injunction nor did 
the agreement prevent the decree-holder from 
applying for execution. [p. 383, cols, 1 & 2.] 


Execution second appeal from the 
decision of the -District Judge of Shah- 
jabanpur, dated the 6th March 1904, 


FACTS.—The appellant obtained a decree 
on the 30th of November 1908, He applied 
for execution of the decree on the 17th of 
February 1909 and again on the llth of 
March 1910. The prayer in the latter 
application was for the arrest of the judg- 
ment-debtor, On this, the judgment-debtor 
applied to the District Judge for being 
declared an insolvent. During the insol- 
veucy proceedings the decree-holder’s Pleader 
stated that if the judgment-debtor would 
withdraw his application, he would not apply 
for two years for his arrest in execution of 
his decree. The judgment-debtor consented 
to this and the insolvency petition was struck 
off. The decree-holder applied for execution 
of the decree on May 3rd, 1913, and the judg- 
ment-debtor resisted execution on tke plea 
that it was barred by time. The first two 
Courts dismissed the application and the 
decree-holder appealed to the High Court 


Mr. Agha Haider, for the Appellant:— 
The present application should be deemed 
to be in continuation of the application of 
the ‘Lith of March 1910. Moreover, in the 
Insolvency Court both the decree-holder and 
the. judgment- debtor consented not to do 
anything in execution of the decree for two 
years and this mutual agreement is binding 
on the. judgment- debtor. The agreement 
was made on the 14th of May 1910 and 
the decree could not be executed up to the 
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ldth of May 1912. This time would thus 
be excluded and an application would then 
be clearly within time. 

The application of the llth of March 
1910 was not finally disposed of, but remained 
suspended on account of the insolvency 
proceedings. 


On the 18th of May 1910, the’ Munsif 
passed an order for the arrest of the judg- 
ment-debtor andthe present application is 
within three years of that -order and under 
Article 182, clause (5), of the first Schedule 
to the Limitation Act time should be reckoned 
from that date. - 

Mr. Iqbal Ahmed, for the Respondents, 
was not called upon. 


JUDGMENT.—The decree in the present 
case was obtained on November 30th, 1908. 
The first application for execution was 
made on February, 17th 1909. It was dis- 
missed for default of prosecution. On 
March llth, 1910, a second application was 
made by the decree-holder for execution 
by arrest of the judgement-debtor. There- 
upon the judgment-debtor applied to the 
District Jadge to be declared an Insolvent. 
In the course of the insolvency proceedings 
on May 14th, 1910, the Pleader for the 
decree-holder, who was one of the creditors, 
stated that if the judgment-debtor would 
withdraw his application in insolvency he 
would guarantee not to apply for his arrest 


m execution of his decree fora period of 


two years. To this the judgment-debtor 
consented and the District Judge struck 
off the application for insolvency. This 
was on May 14th, 1910. The execution 
application of March llth, 1910, was still 
pending and on May |8th, 1919, the decree- 
holder’s Pleader again attended Court gnd 
the Munsif directed that a warrant of 
arrest should issue. It is clear that a 
warrant of arrest was issued, but that 
it was returned unexecuted by the Nazir 
because the decree-holder failed to pay 
the necessary diet money. Jt will be 
noted also that the decree-holder’s Plea@&er 
on this date ‘called the attention of the 
Court to the fact that the necessary fees 
for the arrest of the, judgment-debtor 
were in deposit in Court. The present 
application for execution was made on 
May 3rd, 1918. It has been held by the 


Courts below to be ont of time and the 


a 


Vol. XXVIII] 
CHULUAN SINGH €. MADHO SINGH. 


decree-holder comes here in second appeal. 
The first plea raised is that the applica- 
tion of March Itb, 1910, is still pending 
and that this is merely a continnation of 
those proceedings. This in view of the 
order of the Munsif, dated June 2nd, 
1910, striking off the application by reason 
of the decree-holder’s default of payment 
of the necessary diet money and of the 
contents of the present application itself, 
can have no force whatsoever. The present 
application is an application for execution. 
lt is not an application tendering diet 
money and asking the Court to go on 
with the former proceeding. 


The next plea raised is thatthe present 
application 1s within three years of May 13th, 
1910, the date on which the Munsif directed 
the issue of a warrant of arrest. Jt is 
urged somewhat lamely that the decree- 
holder’s Pleader must on that day have 
orally asked the Court to issue a warrant of 
arrest and, therefore, an oral application must 
have been made to take a step-in-aid of 
execution. There is no evidence on the 
record at all to prove that any such oral 
application was made and we cannot pre- 
sume it. 


Tt is next sought to persuade us to hold 
that the meaning of Article 182, clause 5, of 
the Schedule to the Limitation Act is that the 


time from which the period begins to run is - 


not the date of the application tos the Court 
to take a step-in-aid of execution, but the 
date on which the Court actually takes the 
step. We fail to see that this clause means 
anything else but what the plain language 
thereof shows it to mean, The wording is, 
“where the application next hereinafter 
mentioned , has been made, the date of 
applying ete., ete.” Lastly it is said that 
by reason of the agreement of May 14th, 
1910, the decree-holder is entitled to credit 
for the two years following that date. In the 
first place the decree-holder did not abide 
by fhat agreement, for ou the 18th of May 
the Court issued a warrant of‘arrest. More- 
over section 15 of the Limitation Act does not 
apply, for there was,no order for suspension 
nor was there any injunction; there was no 
reason why the decree should not. have 
been. executed in any otber manner 
than by the -arrest of the judgment-debtor; 
aad lastly that agreement, did not prevent the 
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decree-holder from applymg within the 
period of limitation for execution. In our 
opinion the orders of the Courts below are 
perfectly correct. There is no force in this 
appeal. It is, therefore, dismissed with costs, 
including fees on the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
SECOND Civit Avpuat No. 1313 or 1912. 

January 14, 1915. . 

Present:—Mr. Justice Holmwood and 

Mr. Justice Mullick. 

CHULHAN SINGH AND anoruen— 

PLaInTivFS—APPELLAN'S 
VErsus 
MADHO SINGH AND OTHERS -—-I)EFENDANTS 
RESPONDENTS. 

Bengal Land Registration Act (VII of 1876), s 78-— 
Suit dismissed for non-production of succession certi- 
ficate—Appeal—Succession — Certificate, filing of, in 
appeal— Usufructuary mortgage and lease with premium, 
distinction between. 

Where a suit failed by reason of the non-production 
of the succession certificate in the Court of first 
instance, the succession certificate may be obtained 


, and filed in the Appellate Court on the appellant 


paying the cost of the previous proceeding. 
col, 1] : ten a 
The term “zurpeshgidars” is an ambiguous one. 


p. 384, 


‘Where it is found that no interest is chargeable and 


that a premium merely was paid atthe inception of 
the lease in law, it may be considered a lease with 
ae and not ausufructuary mortgage. [p. 384, 
col. 1. 

Appeal against the decree of the District 
Judge of Gaya, dated the Lith of March 
1912, affirming that ofthe Munsifof Auranga- 


‘bad, dated llth of September 1911. 


Babu Chandra Sekhar Prosad Singh, for 
the Appellants. 

Babu Kulwant Sahay, for the Respondeuts. 

JUDGMENT.—This second appeal arises 
eut of a rent suit, which has been dismissed 
on the ground that the plaintiffs, being 
usufructuary mortgagees of the share for 
which the rent is claimed, have not registered 
their names under section 78 of Act VII of 
1876. The suit was dismissed by the 
Munsif, firstly, on the finding that the plaint- 
iffs are mortgagees and not thekadars and 
secondly, that before the Munsif they had 
not obtained registration of their names 
under section 78 of Act VII of 1876. Pend- 
ing the appeal to the District Judge they got 
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their names registered and on the authority _ 


of numerous cases of this Court with respect 
to such proceedings, of which the one most 
in point is the unreported case Second Appeal 
No. 137 of 1911, whereit was held that where 
a sult failed by reason of the non-produc- 
tion of the succession certificate in the 
Court of first instance, the succession certifi- 
cate might beobtained and filed in the Appel- 
late Court on the appellant paying the cost of 
the previous proceeding. We think that 
this principle might fairly be applied in this 
case, and we are of opinion that the decree 
which is to be made should be drawn by the 
Munsif in the first Court on the basis of his 
findings as to the area under paddy and 
rabi and the area which is nagd: and bhowli 
respectively and as to the kinds and quanti- 
ties of crops produced and the selling rates. 
The defendants will then have a right of 
appeal upon the plea of payment and the 
selling rates which have been found in favour 
of the plaintiffs. 


We also think that the finding of the 
learned Judge in the Court below as regards 
the plaintiffs being mortgagees is mot 
sufficient. He says they are zurpeshgrdars. 
That term is quite ambiguous. On the 
finding of the Munsif it is extremely doubtful 
as a question of law whether they are mort- 
gagees. 
chargeable and that a premium merely was 
paid at the inception of the lease, go far to 
show that in law it might be considered a 
lease. with premium and not a usufructuary 
mortgage. This is a question on which the 
plaintiffs will have a further right of appeal 
to the learned Judge as well as on other 
points not dealt with by him in this appeal. 

The judgment and decree of both the 
lower Courts are set aside “and the Munsif 
will be directed to draw up a decree in 
favour of the plaintiffs in accordance with 
his findings, it being admitted that no 
portion of the claim was barred on the day 
when the land registration was really taken. 

As regards costs the plaintiffs will have 
to pay the defendants the costs in the 
Munsif’s Court of the first hearing and the 
plaintiffs will get no costs in either Court in 
appeal, 

Decree seé aside, 


- 
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ALLAHABAD HIGH COURT. 
Hirst Civin Appear No. 31 or 19}4. 
February 17, 1915. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kv. 
Tue GANGES SUGAR WORKS 
Lity.,—PLaIntipgy—~APPELLANT 
Versus 


NURI MIAH—Derenpant—Responpent. 

Companies Act (VII of 1918), s. 96-—Agreement to 
refer all disputes between parties to arbitrations- 
Contract not under seal of Company, legality of. 

A contract to refer to arbitration any dispute which 
might arise between a Company and an individual 
is not illegal because itis not under the seal of the 
Company. [p. 885, col. 1.] 


of the 
dated 


First appeal from the decision 
Subordinate Judge of Cawnpore, 
December 22nd, 1913. 

Mr, Wallach, for the Appellant. 

Mr. S.C. Banerji, for the Respondent. 

J UDGMENT.—The facts connected with 
the case out of which this appeal arises -` 
are shortly as follow. The plaintiff Com- 
pany entered into a contract with the de- 
fendant in connection with the working 
of a certain portion of the Company’s 
property or business. One clause of this 
contract was that in the event of disputes 
or differences arising, they should be re- 
ferred to tbe arbitration of a gentleman 
named Hazari Lal, and that his decision 
should be binding and conclusive between 
the parties. This contract was not under 
seal. Disputes having arisen the Company 
made an application under Schedule IT, rule 
17, of the Code of Civil Procedure to file 
the contract as a submission to arbitration 
in order that the matter should be settled 
in accordance with the provisions of the 
Code. This application was refused by the 
Court below on the sole ground that the 
contract which contained the submission 
to arbitration was not under the seal of 
At present we have nothing 
with: the merits of the dispute 
between the parties. We have only to 
decide whether or not the Court blow 
was wrong in vefusing the application on 
the ground mentioned above. Section 67 
of the Indian Companies Act, VI of 1882, 
(which was in force at the time), provides 
for the manner in which contracts can be 
entered into by Companies. It is admitted 
by both ‘sides that the present contract, 
save the particular clausa which referg to 


to do 
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arbitration), was a contract which the Com- 
pany was entitled to enter into without 
its being under seal. It it quite clear 
that if section 67 stood alone, the contract 
to refer to arbitration also did notrequire 
to be under seal. It is contended, however, 
that it necessarily follows from the provisions 
contained in section 96 and the subsequent 
sections down to section 123 that an agree- 
ment to refer disputes to arbitration by a 
Company to be legal must necessarily be 
under seal. Section 96* is as follows: “Any 
Company under this Act may from time 
to time, by writing under its common seal, 
agree to refer, aud may refer, to arbitra- 
tion any matter whatsoever in dispute 
between itself and any other Company or 
person; and the Companies, parties to the 
arbitration, may delegate to the person or 
persons, to whom the reference is made, 
power to settle any terms or to determine 
any matter capable of being lawfully 
settled or determined by the Companies 
themselves, or by the Directors or other 

managing body of such Companies”. 


This section (96) is largely taken from 
the English Companies Act (25° and 26 
Victoria, Chapter. 89), section 72* of which 
is us follows: “ Any Company under this 
Act-may from time to time, by writing 
uuder its common seal, agree to refer and 
may refer to arbitration, in accordance with 
the Railway Companies Arbitration Act, 
1859, any existing or future difference, 
question or other matter whatsoever in 
dispute between itself and any other Com- 
pany or person, and the Companies parties 
to the arbitration may delegate to the per- 
“son or persons to whom the reference is made 
power to settle auy terms or to determine 


any matter capable of being lawfully 
settled or determined by the Companies 
themselves or by the Directors or other 


thanaging body of such Companies”. 

‘Section 78 is as follows: .“ All” the 
provisions of the Railway Companies Arhi- 
tfation Act, 1859, shall be deemed to apply 
to arbitrations between “Companies and 
persons in’ pursuance of this Act;and in 
‘the ‘construction gf such provisions the Com- 
panies shall be deemed to include Companies 





* See section 119 of the Companies (Consolidation) . 
“Act, 1908.—Ed.. te, wees j 
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authorised by this Act to refer disputes to 
arbitration”. 

The Railway Companies Arbitration Act, 
1559, was au Act providing for the settle- 
mont of disputes between Railway Com- 
panies ¿nter se It contains more or less 
elaborate provisions for the manner in 
which such arbitrations should be carried 
out. The provisions, to which wé have 
referred, of the English Companies Act 
incorporated these provisions and made 
them applicable not only to disputes between 
different Companies, but also to disputes 
between a Company and an individual. 
It was evidently the intention of the Indian 
Legislature to do much the same thing by 
the Indian Companies Act of 1582. Sec- 
tions 97-122 are for the most part adap- 
tations of the Railway Companies Arbitra- 
tion Act to which we have already referred. 
It was neg'ected, however, to expressly 
make these sections applicable to disputes 
between Companies and individuals. It 
seems as if there was an example of clumsy 
drafting, but the matter is no longer 
of any very great importance because under 
the present InJlian Companies Act, VIL of 
1914, provision is made for Companies 
eutering ints arbitration in accordance with 
the Indian Arbitration Act. It seems to 
us that the question resolves itself into 
the proposition, do the provisions of section 
96 necessarily imply that a Company cannot, 
save under seal, enter into a contract to 
refer, a contract which but for the 
provisions of the section it could have 
entered into, namely, to submit its possible 
future disputes to the arbitration of a named 
arbitrator? Tt seems to us that there is 
The words’ 
are that “the Company may from time 
to time” ete. Ib was probably the inten- 
tion of the Legislature when providing for 
the method iù which a particular arbitra- 
tion should be. carried. out. to - give -the 
parties the option of having the arbitration 
in accordance with the Act, if they thought 
fit: It” is, however, unnecessary. now. to 


-speculate as to.what was the real imtention 
fvom -the -change that -has been’: 
‘in the- law; the provisions óf the Act of 


made 


1882 evidently were found to be ixapplic- 
able to the conditions of this country. We 
‘think that the contract in the’ present ense 
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to refer to arbitration any future disputes 
which might arise between the Company 
and the defendant was not an illegal con- 
tract but a contract which can be given 
efect to in the ordinary way. It is quite 
clear that section 123 only applies to 
submissions to arbitration which have been 
made in accordance with the provisions 
of the Act. l 

We accordingly allow tbe appeal, set 
aside the decree of the Court below and 
remand the case to that Court with direc- 
tions to re-admit it upon its original number 
in the file and to proceed to hear and 
determine the same according to Jaw, having 
regard to what-we have said above. Costs 
here and heretofore will be costs in the 
cause and will include fees on the higher 
scale. The record may be sent down so 
that the Court below may dispose of the 
case as soon as possible. 


Appeal allowed; Case remanded. 





MADRAS HIGH COURT. 
SECOND Crvin APPEAL No, 2564 or 1918. 
December 1, 1914. - 

Present: —Mr. Justice Oldtield and 
Mr. Justice Tyabji. 

MULLA VEETTIL SEETHIKUTTI— 
DEFENDANT NO. 1-—APPELLANT 
Versus 


K. KUNHI KOYAMUTTI NAHA AND 
oTHENS—- PLAINTIFF NO. 2 AND DEFENDANTS 
Nos. 2 to 7— RESPONDENTS. 

Movlyaye, suit on—Auction-purchuser of the rights 
of mortgagor party to suit—Original mortgagor, whether 
necessary party—AMarshalling—Property not mort- 
_gaged—-Mortgagee, whether compelled to realise his mort- 
gage money from such property first. 

A puisne encumbrancer cannot, on the principle 
of marshalling, compel a prior encumbrancer to 
proceed against properties not mortgaged to the 
former, when the latter could not, by the con- 
dust of the puisne encumbrancer himself, include 
it in the suit and obtain an order for sale as 
againet it. 

Where an auction-purchaser of the rights of an 
original mortgagor effectively represents Lim in a 
mortgage suit and when the opposite party can- 
nol show how his interest can be affected by 
tho bsenco of the original mortgagor from 
tho suit, the original mortgagor is not a necessary 
party tothe suit. 

Mulla Veetil Seethi v. dchuthan Nair, 9 Ind. Cas. 
513; 21 M. L. J. 213, 9 A.L. T. 431; (1910) 1 M. W.N, 
. $85, referred to. 
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Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar at Palghat, in Appeal Suit. No. 
49 of 1913, preferred against that of the 
Court of the District Munsif of Par- 
appanangadi in Original Smt No. 111 of 
1906. 

FACTS of the case appear from 9 Ind. 
Cas. 518. 

Mr, K. P. M. Menon, for the Appellant. 

Mr. T. R. Ramachandra Aiyar, for the Re- 
spondents. 

JUDGMENT.—The appeal is argued, first 
on the ground that the original mortgagor 
should have been made a party to the 
litigation, and that the decision under 
appeal is vitiated by his absence. The 
positions of plaintiff and the original mort- 
gagor were clearly laid down by the High 
Court in an earlier stage of this case in 
Mulla Veetil Seethi v. Achuthan Nair (1), 
with the result that we must treat 2nd 
plaintiff, the auction-pure haser of the rights 
of the mortgagor, as his representative 
and successor-iu-interest for 
purpose. The Ist defendant has not in 
fact shown how his interests can be pre- 
judiced by this course. We do not hold 
that the original mortgagor isa necessary 
party. 

Neat, it is urged that the lst defendant 
should have been allowed the benefit of 
marshalling ; that is, that the 2nd plaintiff 
should have been ‘compelled to recover the 
amount of his first mortgage primarily 
from a third item of property, Htoorathil 
Paramba, and to resort to the two 
items actually in suit only after the proceeds 
of that third item have proved insufficient. 
It is fatal tothis claim that the third item, 
not being the subject of the suit, cannot 
be sold under any decree in it and that it 
is not the subject of the suit owing to 
the Ist defendant’s own objection to its 
inclusion in it, which was allowed when 
plaintiffs sought to include it in con- 
rection with the amendment permitted dy 
the High Court. The 1st defendant has 
not shown any valid reason for 
exempting him from this consequente of 
the success of his owrf objection, His 
claim to marshalling, therefore, cannot be 


allowed. 
(1) 9 Ind: Cas, 513; 21 M. L. J. 218; 9 M. L. T. 434 
(1910) 1 M. W. N. 165, l 


the present . 


~- 
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MOHAMMAD AHMAD SAID KHAN v, MASIH-UL-LAH KHAN. 


The Second appeal is dismissed with 


costs. ° 
Appeal dismissed. 


manna getak n 


ALLAHABAD HIGH COURT. 
Seconp Crvin Appear No. 731 or 1914. 
January 27, 1915. 

Present: —Myr. Justice Chamier and 
Mr. Justice Piggott. 
MOHAMMAD AHMAD SAID KHAN— 
DeEFENDANT-—APPELLANT 
“VETSUS — 

MASIH-UL-LAH KHAN-—PLAINTIFE— 
RESPONDENT. 

Evidence Act (I of 1872), s. 48—Judgment not 
inter partes, when admissible. 

Zwas in possession as mortgagee of a six-annas 
share belonging to R in a certain village. During 
the continuance of the mortgage Z executed a lease 
of the property in favour of A. Subsequently R 
executed a simple mortgage in favour of A and 
covenanted that the usufructuary mortgage in 
favour of Z should he paid out of its considera- 
tion. This was done and the mortgage in favour 
of’ Z was redeemed. Nevertheless As name 
continued to be recorded as lessee in respect of 
the property. On the strength of the entry in tho 
papers, A brought a suit for profits against M, the 
lambarday, and obtained a decree. M thereupon sued 
Afora declaration that the mortgage of Z having 
been redeemed, 4 was not entitled to the decree for 
profits and that the entry of his name as lessee was 
erroneous. <A defended the snit on the ground that 
by an arrangement between him and R, he was left 
in possession of the propery as lessee for the 
remaining period of the lease and that he had been 
made to account to Rina suit between them on the 
simple mortgage for the very year for which he had 
obtained the decree for profits against Jf. He 
produced the judgment between himself and R to 
prove his allegation: gi. 

Held, that the 
admissible in evidence under 
Evidence Act. [p. 388, col. 2.] 


Second appeal from the decree of the 
District Judge of Aligarh reversing that of 
the Assistant Judge of that plee. 

Mr. Iqbal Ahmed, (with him Mr. Moti Lal 
Nehru), for the Appellant. 

Dr. S. M. Sulaiman, (with him Mr. B. F. 
O’Conor), for the Respondent. 

SUDGMEN'T.—These are two connected 
second appeals arising out of the same series 
of transactions. They may he. disposed of 
by a single judgment, the facts in both 
cases being substantially the same. The 
respondent, Mohammad Masih-ul-lah Khan, 
who is the plaintiff in both suits, is the 
lambarlavy of a certain mahal. In that 
mahal there was a share of six annas 


judgment produced by A was 
section 43 of the 


` for the said 


belonging to one Rafaat Khan and a share 
of two annas belonging to Musammat Zohra 
Begam. At one time Zobra Begam was also 
in possession as sub-mortgagee of the six- 
annas share belonging to Rafaat Khan. 
While thus in possession she leased out to 
the defendant-appellant, Ahmad Said Khan, 
the right to receive the profits of the entire 
share of eight annas, that is to say, of her 
own share of two arnas plus Rafaat Khan's 
share of six annas. Subsequently Rafaat 
Khan executed a simple mortgage of his 
own six annas share to Ahmad Said Khan 
aforesaid, making it part of the covenant, 
that the existing usufructuary mortgage 
should be redeemed out of the consideration 
simple mortgage. This was 
done, and in consequence of this redemption 
the rights of Zohra Begam over Ratfaat 
Khan’s six-aunas share terminated. Never- 
theless Ahmad Said Khan continued to be 
recorded as lessee in possession of the 
entire eight-annas share. He brought suits 
for profits in the rent Court ou the strength 
ofthis entry, andthe matter was litigated 
up to this Court, terminating in a 
decision which will be found reported 
as Ahmad Said Khan v. Mast-ullah 
Khan (1). This Court held that, inasmuch 
as the Revenue Records showed Ahmad Said 
Khan to be the person entitled to receive 
the profits claimed by him during the years 


in suit, a decree must be passed in his 
favour. The suits now before us are 
brought in consequence of this decree. 


Muhammad Masih-ul-lah Khan claims that he 
is in a position to prove that the entries in 
the papers which showed Ahmad Said Khan 
as lessee of the six-annas share belonging 
to Rafaat Khan, were incorrect. He seeks 
relief by way of a declaration to this effect, 
a further declaration that Ahmad Said Khan 
was not entitled to receive the profits decreed 
in his favour by the Rent Court, and alse 
that the decrees obtained by Ahmad Said 
Khan are incapable of execution. With 
regard to the form of the reliefs claimed, it 
is perhaps opento argument that the last 
relief sought should vather have beén z 
perpetual injunction restraining Ahmad 
Said Khan from executing’ those decrees, 
bat this isa matter of form rather than of 
substance, and in the view we take of the 


(1) 13 Ind. Gas. 975; 9 A. L. J. 152; 34 a, 250, 


~ 
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case as a whole it is not necessary for us to 
gointoit. The Court of first instance dismiss- 
ed the claim on various grounds, but it has 
been decreed by the learned District Judge 
in appeal. Coming to this Court in second 
appeal Ahmad Said Khan principally contends 
that the decision of the learned District 
Judge has been arrived at by excluding 
important evidence tendered by him as 
defendant, and practically by preventing him 
from establishing the defence which he set 
up on the merits. When the usufructuary 
mortgage on Rafaat Khan’s six-anuas share 
was redeemed, the right of Abmad Said 
Khan to continue in possession as a lessee 
undoubtedly terminated, but it was for 
the proprietor, that is to say, for Rafaat 
Khan, to take whatever steps were neces- 
sary in order to enforce his right to posses- 
sion over his own share. Now the case for 
Ahmad Said Khan is that, so far from doing 
this, Rafaat Khan entered into un arrange- 
' ment with him by which he was allowed to 
continue in possession as lessee for the 
unexpired portion of his lease, on condition 
that whatever sums he received from the 
lambardar on account of the profits of his 
share should be credited tewards payment 
of the money due to him from Rafaat Khan 
on the simlpe mortgage. This is a defence 
which if was clearly open to Ahmad Said 
Khau to set up, and it appears to us that 
the learned District Judge has misc¢onceived 
the nature of the defence and has excluded 
the avidence by which that defence is fairly 


proved. 


We find that there has been a litigation 
between Rafaat Khan and Ahmad Said Khan 
in respect of the simple mortgage, which 
litigation terminated in a judgment and 
decree of this Court dated May 24th 191), 
The result of that litigation was that Ahmad 
Said Khan was held to have been in posses- 
sion and enjoyment of the profits of this six, 
annas share during the years in question 
in the present suit, and was made to account 
for the profits of the share to Rafaat Khan, 
that- -is to say, im the decree which was 
given -to Ahmad Said Khan on his mortgage 
as against Rafaat Khan these profits were 
credited in part payment cf the mortgage- 
debt. The judgment in question was not 
a judgment inter paries- so far as the 
present suit is concerned and, therefore, the 


District Judge thought that it was altogether 
inadmissible. Now uuder section 43 ef the 
Indian Evidence Acta judgment not inter 
partes may be admissible if its existence 
is otherwise a fact in issue or a relevant fact 
under some other provision of the Indian 
Evidence Act. In the present case Ahmad 
Said Khan’s whole defence was tha the was 
left in possession as lessee by the only person 
who hada right to eject him, and further 
that he was made to account to that person 
for the very profits decreed in his favour 
by the Revenue Court in the decrees which 
it was the object of the present suit to set 
aside. The judgment in the suit between 
Abmad Said Khan himself and Rafaat Khan 
was just as much relevant for the 
purpose of proving these facts as would 
have, been a receipt in favour of Ahmad 
Said Khan signed by Rafaat Khan. It was 
positive evidence of the most conclusive 
kind that Ahmad Said Khan did actually 
pay those profits to Rafaat Khan. It seems 
to us on these grounds that the finding of the 
learned District Judge cannot be sustained, 
and that the Court of first instance was 
right in dismissing these suits, 


It has been contended before us that, as a 
raatter of fact, if further enquiries were made 
into the question in issue, it would be found 
that Masth-ul-lah Khan as lambardar has 
actually paid these profits, or some portion 
of them, to Rafaat Khan direct. This argu- 
ment is sought to be based on certain 
passages in the judgment of the lower 
Courts in the litigation between Ahmad Said 
Khan and Masth-ul-lah Khan, which termi- 
nated in this Court’s decree awarding Ahmad 
Said Khan the profits claimed by him. 
There is, however, on the record of this pre- 
senb suit no evidence whatever to show 
that Masih-ul-lah Khan really paid Rafaat 
Khan any profits on account of the years now 
in question. I seems to us highly improba- 
ble that be did so. According to the 
Revenue Records the person entitled to thgse 
profits was Ahmad Said Khan, and we 
should require cogent evidence to convince 
us that while the record stood thus, the 
lambardar went out of hi$ way to pay the 
profits to Rafaat Khan. In any case if 
there has been dishonesty on the part of 
Rafaat Khan in recovering these profits, 
or some portion thereof, twice over, that is 
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to say, once from the lambardar direct and 
again from Ahmad Said Khan, that is a 
matter which may be put right by a further 
litigation to which Rafaat Khan would be 
a necessary party. We are, therefore, of 
opinion that these appeals must prevail. We 
set aside the decree of the lower Appellate 
Court in each case and restore that of the 
Court of first instance. The plaintiff must 
pay the defendant’s costs in all Courts. 


Appeal allowed. 


MADRAS HIGH COURT. 

SECOND CIVIL Appeat No. 256 or 1913. 
December 5, 1914. 
Present:—Mr. Justice Spencer and 
Mr. Justice Tyabji. 
THIRCUVATIYIL VATTATH KUNCHU 
MENON—Derenpant No. 1—-APPELLANT 
VErSUS 
VISHNU BARATHIKAT alias 
PAKARAVUR SWAMIAR AVERGAL— 
PLAINTIFE—- RESPONDENT, 

Malabar Compensation for Tenants’ Improvements Act 
(Iof 1900), ss. 3 (8), 4, 9, 10, 19-——Increase in net 
annual value of land, after mortgagee was let into 
possession—Presumption — Improvements — Compensa- 
cion, when allowed, 

- Where the net annual value of a mortgaged land has 
increased since the mortgagee came into possession, 
it may be inferred that it was due to such works 
or products of works as are referred to in sections 
3 (3) and 4 of the Malabar Compensation for Tenants’ 
Improvements Act, unless referable to some other 
causes. [p. 390, col. 1.] . 

To entitle a person to compensation for improve- 
ments under section 9 of the Malabar Compen.- 
sation for Tenants’ Improvements Act, he must show 
that either he or his predecessors-in-title effected the 
improvements. [p. 389, col. 2.] 

Second appeal against the decree of the 
District Court of South Malabar, in 
Appeal Suit No. 944 of 1910, preferred 
against that of the Courtof the District 
Munsif of Alathur, in Original Suit No. 
187 of 1909. 


Messrs. J. L. Rosario and K. Govinda Marar, 
for the Appellant, 


Messrs.’ T. R. Tanac amia Atyar and T. 
R, Krishnaswami Artyar, for the Respondent. 
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This second appeal and the respondent’s 
memorandum of objections coming on for 
hearing on 23rd’ March 1914, the Conrt 
delivered the following 


JUDGMENT,—The questions involved in 
this appeal arise out of the operation of 
section 9of the Malabar Compensation for 
Tenants’ Improvements Act, 1900. 

The first point taken before us was that 
the District Judge has erred in assessing the 
amount of the compensation payable for the 
lands marked A to I series in the Commis- 
sioner’s plan and that this error arose from 
his erroneous finding as to the genuineness of 
Exhibit X XIX. The Judge has considered 
all the reasons for and against the genuine- 
ness of Exhibit XXIX in paragraph 2 of 
his judgment and though all his reasons 
may not commend themselves to us we 
cannot reconsider his finding of fact, as we 
are unable to say that there were no grounds 
on which he could have come to the conclusion 
that Exhibit XXIX was not genuine. We 
consider ourselves bound by the finding that 
Exhibit X XIX was not genuine and eannot 
reconsider it, 

Next it was argued for the appellant that 
the Judge has not approached the questicn 
of the valuation of-the improvements on the 
said lands in the manner required by section 
9 of the Malabar Compensation for Tenants’ 
Tmprovements Act. We agree with this 
contention, Though the Judge has carefully 
considered the evidence, we see great diffi- 
culty in extracting any finding out of the 
learned Judge’s consideration of this question 
in paragraph 2of his judgment and must 
ask him to return findings on the following 
questions :— 


(1) Whether the appellant or his prede- 
cessors-in-title have effected any improve- 
ments on the lands A to I series ? 


(2) If the first question is answered in 
the affirmative, then what compensation is 
due to the appellant for the improvements 
effected by the appellant or his predeces- 
sors-in-title P 

We wishto draw the attention of the 
learned Judge to the terms of section 9. In 
doing so we desire to point out that ina case 
like the present, where the mortgagee has 
been in occupation since 1845, if it is shown 
that the value of the net annual produce of 
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the holding has in faet increased since the 
mortgagee came into possession, it may be 
inferred that the increase is owing to such 
works or products of works as are referred 
to in section 3 (3) and section 4 of the Act, 
unless it appears thatthe increase in the 
value of the produce is referrable to some 
other cause. The inference need not neces- 
sarily be drawn in every case, but there may 
be cases where if would not be proper to 
insist on the tenant proving definitely the 
exact time when the improvements were 
made. _ 


The third point taken before us on behalf 
of the appellant was that there is no proper 
finding on the question, what compensation 
the appellant is entitled to receive in respect 
of the lands Land P series. This question 
is dealt with by the learned District Judge 
in paragraph 3of his judgment. His find- 
ing might, it is true, have been more explicit 
and might have had more direct reference 
to the point actually arising for decison, viz., 
what the present yield of the lands is. We 
are unable to say, however. that he has not 
found as a fact that the present produce of 
the land is the same as it was atthe time 
of Exhibit XIV. We will, therefore, accept 
that finding. 


There are cross-objections against the 
District Judge’s decision. One of these 
refers to the compensation for the timber 
trees allowed under section 10 of the Act. 
Tt is argued that by the terms of Exhibit A 
the appellant is prevented from claiming 
any compensation and that Exhibit A is not 
precluded from having operation with refer- 
ence to the timber trees by reason of section 
19 of the Act, as section 19 refers to making 
improvements and it cannot be said that the 
improvement caused by the spontaneous 
growth of trees is made by the tenant. It 
is unnecessary to express any opinion as to 
the suggested construction of section 19, as 
we are of opinion that Exhibit A must be 
construed as offering no restriction to the 
right to claim compensation inrespect of timber 
trees. The words of Exhibit A relied upon 
by the respondent, when they are read with 
the preceding portions of Exhibit A, seem to 
us to mean that the provisions about the 
compensation for improvements contained 
in Exhibit A shall not apply to trees. There 
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is no agreement that trees shall not be 


compensated for at all. 
Next it is contended that the compensation 
of 250 fanams referred to in paragraph 3 


. of the District Judge’s judgment ought to 


be disallowed, as it refers to, Improvements 
on lands already fully compensated for 
hy tke decree. Itis argued on the other 
hand that these 250 fanams were allowed 
in respect of improvements on items J and 
K in respect of which no other compensation 
is allowed. Weare unable to say whether 
it is so and we will ask fora finding on the 
following question :— 

(3) In respect of what lands is the com- 
pensation of 250 fanams referred to in the 
District Judge’s judgment, paragraph 3, 
allowed ? 

The findings should be submitted within 
six weeks from the re-opening of the District 
Court after recess: ten days will be allowed 
for filing objections. 

[In compliance with the order contained 
in the above judgment the District Judge 


of South Malabar submitted a negative 
finding on the first issue andon the third 


issue fonnd that the compensation of 250 
fanams is allowed for the lands A to I series. 
This second appeal and the respondent’s 
memorandum of objections coming on for 
final hearing after the return of the finding 
of the lower Appellate Court upon the 
issues referred by this Court for trial, the 
Court delivered the following} 
JUDGMENT.—We accept the findings 
and dismiss the second appeal ‘and the 
memorandum of objections with costs. Time 
for redemption is extended to six months 


from this date. 
Appeal and Memo. of objections dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Cryin APPEAL No. 257 or 1914. 
February 8, 1915. 


Present:;—Myr. Justice Rafique. : 
KISHEN BALLABH—Dsrenpant— 
APPELLANT 
VETSUS a 
GHURE MAL AND ANOTHER—-PLAINTIFFS— 


RESPONDENTS. i 
Negotiable Instruments Act (XXVI of 1881)—Hund 
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JALLABH t, GQHURB MAL. 
—Consideration— Plaintiff gicing evidence for 
sideration——Presumption, whether arises. 

Under the Negotiable Instruments Act it must be 
presuméd that when a Hundi was drawn some con- 
sideration did pass, unless rebutting evidence is given 
ns to its failure. But if the plaintiff himself chose to 
give evidence at tho first instance as to consideration 
which was disbelieved by the Conrt, no such pre- 
sumption arises. |p. 392, col. 1.] 


Second appeal from the decisicn of the 
Subordinate Judge of Muttra, reversing that 
of the Munsif of Mahaban. 

Mr. Kailas Nath Katju, for Mr. 5. K. Dar, 
for the Appellant., 

Mr. K. N. Laghate, for Mr. 
for the Respondents. 

JUDGMENT.—This appeal arises out of a 
suit brought by Ghure Mal, the plaintiff- 
respondent, for the recovery of Rs. 865-13-4 
onthe basis of a hundi dated August 23rd, 
1910. It was alleged in the plaint that one 
Kanhaiya Lal had drawn the kundi in suit 
ona Bombay firm in favour of Kishen Ballabh 
and his son Baldeo for Rs. 500, who had sold 
it. to the plaintiff for the same amount. The 
plaintiff presented the said hundi to the 
Bombay firm and it wasdishonoured. Subse- 
quent tothe dishonour of the hundi by the 
Bombay firm the plaintiff called upon Kishen 
Ballabh and Baldeo to discharge it, who made 
promises from time to time but failed to pay 
the money dueonit. Hence the plaintiff 
sued both father and son for the recovery of 
Rs. 500 principaland Rs. 65-15-4 interest at 
six per cent per annum. The claim was 
decreed ex parte on April 16th 1913, against 
Kishen Ballabh but was dismissed against 
Baldeo. On May 8rd, 1913, Kishen Ballabh 
applied to have the ex parte decree against 
him set aside and his application was allowed 
on May 24th,1918. He denied the claim 
and pleaded that Kanhaiya Lal had not 
drawn the hundi in suit in his favour and 
that he, Kishen Ballabh, Lad not endorsed 
the hundi to the plaintiff and had received no 
consideration on it, 

The learned Munsif of Mahaban, in whose. 
Court the suit was filed, yielded tc the pleas 
in ilefence. He held that it had not been 
proved that Kanhaiyar Lal had drawn the 
hundi in suit or that Kishen Ballabh had 
endorsed it to the plaintiff or had received 
any consideratio» on it. The claim was 
accordingly dismissed. The plaintiff pre- 
ferred an appeal which was disposed of by 
the learned Subordinate Judge of Muttra. The 
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Jatter disagreed with the first Court as to the 
sale of the hundi in suit to the plaintiff by 
Kishen Ballabh. He held that the evidence 
before him proved the sale of the hundi. Fe 
agreed with the first Court that the plaintif 


had failed to prove the passing of full 
consideration, but in his opinion some 
consideration did pass on it, probably 


Rs. 125, but could not say for certain how 
much. However, as under the Negotiable 
Instruments Act it must be presumed that 
the kundi in suit was’ transferred for 
consideration and no rebutting evidence was 
given by Kishen Ballabh as to the failure of 
part of the consideration, the claim of the 
plaintiff must prevail. The learned Subordi- 
nate Judge accordingly accepted the appeal 
and decreed the claim, Kishen Ballabh in 
his appeal to this Court challenges the decree 
against him on three grounds. He says that 


it has not been proved that Kanhaiya Tal 


drew the kunti in suit or that the appellant 
sold it to the plaintiff. Under the cirenm- 
stances of the present case, as found by the 
lower Appellate Court, no presumption 
arises in favour of the passing of considera- 
tion. Moreover if was not necessary for the 
appellant to give evidence in rebuttal on the 
question of consideration, as the plaintiff had 
himself led the evidence on the point and 
it was disbelieved. In support of the first 
objection it is said that the finding of the 
lower Appellate Court is that Kanhaiya Lal 
is a wealthy spendthrift in whose service 
the appellant has enriched himself with the 
help of the plaintiff, who holds many kun lis 
from Kanhaiya Lal. The hundi in snit 
was possibly fabricated by the plaintiff to 
cheat Kanhaiya Lal. And if the appellant 
was perhaps a party to the fraud in endors- 
ing it to the plaintiff, no decree should be 
awarded on sucha hundi. The appellart 
did not state in his defence that he and 
the plaintiff had fabricated the hundi in 
suit to cheat Kanhaiya Lal. The sugges- 
tion thrown out in the argument now cannot 
be accepted. It is ‘true that he did not 
admit that the hundi in suit was drawn 
by Kanhaiya Lal, but he gave no evidence 
in support of it. If he himself fabricated 
the hund: without the knowledge of the 
plaintiff and sold it tothe latter, he, the 
appellant, is liable under it. He, however, 
denies the sale of the hundi to the plaintif 
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and contends that there is no legal proof 
in support of the alleged sale. The plaintiff 
went into the witness-box and ‘swore that 
the hundi in suit had been sold to him by 
the appellant. He produced two witnesses 
who gave evidence tothe same effect. A 
letter was also produced purporting to be 
written. by Baldeo, the son of the appellant, 
asking Kanhaiya Lalto pay the hundi in 
suit. .The learned Munsif disbelieved the 
plaintiff and his witnesses and while admit- 
ting the genuinenesss of the latter, explained 
it by saying that the plaintiff had procured 
it “on some pretence.” The learned Sub- 
ordinate .Judge, however, accepted the 
evidence for the plaintiff in view of.the 
letter of Baldeo and the resemblance of 
the admitted signatures of the appellant to 
his signature onthe endorsement on the 
hundi. I think that the learned Subordinate 
Judge acted on legal evidence and his tinding, 
being one of fact based on evidence, cannot 
be questioned. 

The third objection for the appellant in 
my opinion must prevail. If no evidence 
had beer given by the plaintiff, the presump- 
tion that arisesin favour‘of a negotiable 
instrument with regard to the passing of 
consideration would have held good. But 
plaintiff chose to open the caseand lead 
evidence as to the passing of consideration. 
Both the Courts have  disbelieved that 
evidence. The learned Subordinate Judge 
holds that some consideration must have 
passed, becanse in the ex parte trial one of 
the witnesses for the plaintiff said that 
Rs. 125 had been paid to Kanhaiya Lal. 
In the present case the evidence of that 
witness cannot be taken into consideration 
and an inference drawn that some consider- 
ation passed on the hundi in suit to 
the appellant. Besides the assumption that 
Some consideration passed on the hundi 
in suit to the appellant would not warrant 
a decree for the full amount. As the 
amount paid to the appellant, if any, has 
not been proved the claim of the plaintiff 


must fail. I allow the appeal, set aside the 
decree of the lower Appellate Court and 
restore that of the first Court. Costs are 


allowed to the appellant against the plaintiff- 
respondent, 


Appeal allaced., 
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MADRAS HIGH COURT. 
First Civiu Appear No. 1 or 1913. 
February 8, 1915. á 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 
RAO RAMA RAO, MINOR, BY ADOPTIVE ` 
MOTHER AND NEXT FRIEND, RAO ACHAMMA 
GARU, AND ANOTHER-——PLAINTIFFS— 
APPELLANTS 
Lersus 
NARASIMHA NAYANINI VARU AND 


OTH ERS—DEFrENDANTS—-RESPONDENTS, 
Hindu Law— Widow ~Adoption—Reversioner—Con- 
sent of divided members, af necessary—Managing 
member refusing consent—Absence of consent of 
majority of co-parceners-—-Validity of adoption—Long 
delay~-Adoption made to enable widow to alienate 
property outside family—Refusal of consent, propriety 


of. 5 
Where a Hindu dies issucless leaving behind 
him divided and «undivided brothers, the consent 
necessary to enable his widow to adopt a son fo 
him must be obtained from the undivided members 
of the family, that of the divided brothers being 


immaterial. [p. 393, col. 2.] 
Where the managing member refuses his con- 
sent and the widow does not obtain the 


consent of the majority of the co-parceners, an 
adoption made by her is invalid. A managing 
member cannot be said to have acted from 
improper motives if he declines to sanction an 
adoption made, after long delay of nearly 30 
years, to enable the widow to alienate the property 
ontside the family. [p. 394, col. 2.] 

Appeal against the decree of the District 
Court of North Arcot in Original Suit 
No. 41 of 1910. 

FACTS.--One Lakshmipathi died about 
30 years ago, leaving behind him his widow 
(2nd plaintiff), a daughter, ‘an undivided 
brother, the lst defendant, and his two 
undivided sons, the 2nd and 8rd defendants, 
and two divided sapindas, Venkatramana 
Rao and Venkata Rao. Sometime in or 
about 1908 the widow applied through her 
son-in-law to the lst defendant to pay her a 
sum of Rs. 10,000 to make suitable provision 
for her daughter and her grand-children. 
The Ist defendant offered to pay Rs. 6,000, 
which, however, she did not accept. She 
then applied to him for permission to 
adopt a son to her deceased husband ahd 
on his refusal, °obtained the consent of the 
2nd defendant and alleging also that she 
had the consent of thg 3rd defendant, 
adopted the lst plaintiff in 1908, arranging 
with the natural father of the lst plaintiff 
to her taking absolutely a fourth part of 
her husband’s share, The District Judge 
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held that the adoption was invalid. The 
plaintiffs, thereupon, preferred this appeal. 

Mr, L. A. Govindaraghava Iyer, for the 
Appellants :—It is not necessary to obtain 
the consent of the divided members. In 
the case of an undivided family, the 
consent 1s to be sought within that family 
alone. Sri Virada Pratapa Raghunada Deo v. 
Sri Brozo Kiskoro(1), Subrahmanya v. Venkam- 
ma (2), The refusal of consent by the Ist de- 
fendant is arbitraryand illegal. The consentof 
the 2nd and 3rd defendants having been 
obtained, the adoption is qnite valid. The 
motive operating on the mind of the widow 
is immaterial. The eo-parceners are only 
entitled to consider whether the widow 
wishes to make the adoption in the proper 
and bonu fide performance of a religions duty 
and not capriciously. Once the expediency 
or the propriety of the course is established, 
the motive of the widow is not a factor to 
be considered at all. 

Mr. C. V. Anantakrishna Iyer, for the Ist 
Respondent :— Fhe consent of all the 
members of the undivided. family is required 
to validate the adoption. See (Ramnad Case) 
Collector of Madura x. Muttu Vijaya Rangunada 
Muttu Ramalinga Sethupati (3), (Travancore 
Case) Ramasami Iyer v. Bhagati Ammal (4), 
and (Berhampore Case) Sri Virada Pratana 
Paghunada Deov. Sri Brozo Kishoro(1}. Again 
the motive of the widow being to alienate the 
property outside the family, the refusal of the 
lst defendant to give his consent to the adop- 
tion is perfectly justifiable. The consent of 
the 2nd defendant has been obtained by 
misrepresentation and the 3rd defendant 
never consented at all. - 

JUDGMENT.—The question for decision 
is whether the Ist plaintiff 1s the adopted 
son of the deceased Lakshmipathi Nayanini 
Varu. 

Lakshmipathi died about 30 years ago. 
His widow, the 2nd plaintiff, adopted 
the Ist plaintiff on 2nd November 1908. 
The District Judge finds that she failed 
toe obtain the consent of Venkatramana 
Rao and Venkata Rao, two, sapindas of the 
deceased, who were divided from him. 


NARASIMHA NAYANINI VARU, 


(1) 81. A. 154; 1 M. 69 (P. CO); 11 Mad. Jur. 188; 
25 W. `'R. 291; 3 Sar. P. C. J. £83; 3 Suth. P. C. J. 263. 

: (2) 26 M. 627; 13 M. L. J. 239, 

- (3) 2 M. H. C. R. 206. 

(4) 8 Mad, Jur, 58, 
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He finds further that the Ist defendant, 
who was the undivided brother of the 
deceased and who admittedly refused to 
give his consent to the adoption, did not 
withhold it from improper motives. He 
also holds that the 2nd defendant, who 
gave his consent in writing (Exhibit B), 
did so probably on account of some 
misrepresentation and that the 3rd defendant 
never gave his consent He was, therefore, 


_ of opinion that the adoption was invalid. All 


these findings are disputed in appeal. 

In the absence of any authority from her 
husband, the 2nd plaintiff was bound to 
obtain the consent of the sapindas. As 
her, husband died a member of an undivided 
family, the requisite authority must be 
obtained from the members of that 
undivided family. The question, therefore, 
whether she obtained the consent of Venkata 
Rao and Venkatramana Rao, is immaterial, 
We have also no hesitation in holding 
that the Judge has arrived at the right 
conclusion. We think the Judge is also 
right in deciding that the 3rd defendant 
did not give his consent and that the 
letter (Exhibit A) alleged to be written by 
him is not proved. The story told by the 
plaintiffs’ witness No. 9 of his having gone 
to the house of the 3rd defendant where 
he found one Subbiah writing a letter, 
which was afterwards signed by the 8rd 
defendant, who told the witness, when he 
was asked what the letter was nou. that 

‘he was writing about an adoption to be 
made” by the 2nd plaintiff is improbable. 
The 3rd defendant (defendant’s witness 
No. 1) denies that he -gave his consent or 
wrote the letter, Exhibit A. He admits, 
however, that plaintiff’s witness No. 2 asked 
him to give his consent which he refused. 
He was not asked to state his reason, 


The 2nd defendant gave his consent 
(Exhibit B). We are unable to find that 
there was any misrepresentation. There is 
no evidence in support of that plea. The 
evidence of the lst defendant and of his 2nd 
witness proves that the plaintiffs witness 
No. 2, the son-in-law of the 2nd plaintiff, 
wanted the Ist defendant to give her 
Rs. 10,000, as the maintenance which she 
was receiving was inadequate and she 
wanted to make some provision for her 
daughter and grand-children.. It was also 
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alleged that the lst defendant had appro- 
priated her jewels. The lst defendant 
denied tbe appropriation and offered to pay 
Rs. 6,000 to the znd plaintif, which she 
declined. Some months afterwards she 
sought his consent io the adoption which 
was refused. Thereupon she made this 
adoption in accordance with an arrangement 
with the natural father of the Ist plaintiff, 
the adopted boy, under which she was to 
get absolutely one-fourth of her husband’s 
property. There is little doubt, therefore, 
that she made the adoption to get some 
property for herself to give to her daughter 
and grand-children. 


It is contended on behalf of the respondent 
that the consent of all the co-parceners, 


the first defendant and his sons, the 2nd 
and 8rd, is necessary to validate the 
adnption and reliance is placed on the 


observation of the Judicial Committee in the 
Ramnad case (3) that it would be unjust to 
allow the widow to defeat the interest of 
the brothers of the deceased husband by 
introducing a new co-parcener against their 
will, Reference is also made to the 
Travancore judgment, Ramasami Tyer v. 
Bhagati Ammal (4), which has apparently 
received the approval of the Jndicial 
Committeein Sri Virada Pratapa Raghunada Deo 
y. Sri Brozo Kisharo (1). 1t is also urged that 
the widow’s motive was improper and that 
consent was rightly refused. On the other 
hand, it is urged that all that the 
co-parceners are entitled to consider is 
whether the widow proposes to make the 


adoption in the proper and bona fide 
performance of the religious duty of 
substituting an beir by adoption to her 


deceased husband, and once the expediency 
or propriety of an adoption is established, 
the motive operating on the mind of the 
widow in making an adoption is immaterial, 
and no weight should be attached to the 
defendant’s refusal ou improper grounds to 
consent to an adoption. 

We think it unnecessary to decide the 
questions, 


It may be that in an undivided family 
the consent of the manager, to whom the 
regulation of all the concerns of the family 
is: delegated by law or by the members, 
may be sufficient to validate an adoption. 
See Sri Virada Pratapa Raghunada Deo v.. Sri 
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Brozo Kishoro (1). Mr. Justice Bhashyam 
Aiyangar was apparently of that opinion. Sub- 
rahmanyam v.Venkamma(2). In the case before 
usthe Ist defendant, the managing member, 
has refused Lis consent. Nor has the 2nd 
plaintiff obtained the consent of the majority 
of the co-parceners, which in certain 
circumstances might be binding on the 
joint family. It is only the 2nd defendant 
who has given his consent. Whether the 
ord defendant gave any reason or not does 
not appear. The lst defendant cannot be 
said to have acted from improper motives 
in declining to sanction an adoption made 
after long delay to enable the widow to 
alienate the property ontside the family. 
We agree with the Judge, therefore, that 
the adoption was made without the 
requisite authority. We dismiss the appeal 
with costs. The appellant will pay to 
Goverment the Court-fee payable on the 
appeal memorandum. . 
Appeal dismissed. 
MADRAS HIGH COURT. 
Secoxp Civit APPEAL No. 857 or 1912. 
January 19, 1915. 
Present:—Mr. Justice Ayling and 
Mr. Justice Tyabji. 
P. M. GOVINDAN NAIR—Pratntivr— 
APPELLANT 
LETSUS 

M. ATCHUTHA MENON—DEFENDANT— 


RESPONDENT. 

Defamation—Act committed outside British India 
—-Jurisdiction of British Courts—Idability, when 
arises—-Publicalion, if requires communication to more 
persons than one—Tort—Law applicable to, torts in 
India-—-Superior officer, direction of, when available 
as plea—Absolute privilege, if available to servants of 
independent Sovereign, acting under his orders and 
in course of their official duties, 

Publication in regard to libel and slander does 
not require communication to more persons than 
one. There need be nothing like ‘publication’ in 
tho common acceptance of the ‘term. |p. 397, col. 1.] 

Pullman v. Hill & Co., (1891) 1 Q. B. 524; 60 L. J. 
Q. B. 299; 64 L. T. 691; 39 W. R. 263, followed. 

In a snit for damages for defamation the 
fact that the alleged defamation owas com. 
mitted outside British India will not necessayjly 
take away the jurisdiction of British Indian Courts, 
though it may affect tho law to be administered, 
[p. 307, cols. 1 & 2.] 

According to sections 19 and 20, Civil Procedure 
Code, the residence ofa defendai*: within the territorial 
limits of a Court is sufficient to give jurisdiction 
to it, even in respect of torts committed outside the 
local ia of the jurisdiction of such Court. [p. 897, 
col, 2, 
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Halley v. Henry Benham, 2 P. O. 193; 7 Moore P. C. 
(x. s.) 263: 37 L. J. Adm. 33; 18 I. T. 879; 16 W. R. 
998, followed. , 

The Jaw of torts not having been codified in 
India) and there being no determinate law delivered 
to the Courts by the Sovereign as tothe law that 
has to be administered in adjndicating apon a 
personal tort committed outside the local limits of 
a Court’s jurisdiction, the Court ought to be guided 
by the rules of justice, equity and good conscience, 
Consequently a person should not be held liable in 
tort for an act which would be justificable by the lea 
loci, or tho law of the place where the act was dono; 
nor should he be held liable unless the act is wrong- 
ful by the lew fori, or the law of the country where the 
Court is situated [p. 398, col, 1.) 

The W. Moaham, (1876) 1 P. D. 107 at p. 111; 46 L. 
J. Adm., 17; 34 L. T. 559; 24 W. R. 650; 3 Asp. M. C. 
191, Qarr v. Fracis, Times und Co., (1902) A. C. 176 
at p. IRd; 7L L. J. K B. 364; 85 L. T. I4; 50 W. R. 
257; 17 T. L. R, 657 and Hart v. Gumpach, 4 P.C, 
439; 9 Moore P. C. 241 (n.s.); 42 L. J, P. 0. 25; 21 W. 
R. 365; 17 E. R. 505, followed. 

` Rogers v. Ragendro Dutt, 8 M. I. A. 108 at pp. 180, 
131: 2 W. R. (P. C.) 51; I9 E. R. 469; 15 E, R. 78; 
132 R. R. 82; 3 L. T. 160; 9 W. R. 149 (Eng.); 1 Suth. 
P. C. J. 413; | Bar. P. C. J. 755; 13 Moore P. ©. J, 209, 
considered, 

Where an-act is wrongful per se, a plea that the act 
was done under the directions of a superior officer, 
. not subject to the jurisdiction of tho Court, is of uo 
avail, though the result of the action will give rise 
to a moral claim of indemnity as against such 
superior officer. [p. 400, col. 2.) 

Where under the authority of the Rajah of Cochin 
an ingniry was held touching an improper 
intimacy alleged to exist between the plaintiff and a 
certain woman, and as the result thereof the 
plaintiff was ordered to be ex-communicated and this 
order was communicated by the sarvadhikariakar or 
the general agent of the Rajah to the snperintendent 
of the temple who communicated it to the 2nd 
defendant (respondent) in his official capacity, and 
the latter in his turn handed over a copy of the 
said letter to tho pattamali or manager of the 
temple which he was bound todo as a part of his 
official duties: 

Held, that the act of the Rajah was absolutely 
privileged and that the defendant was not liable for 
the eee of the libel. [p. 400, col. l; p. 401, 
col. 2, 


Second appeal from the decree of the 
Court of the Subordinate Judge of South 
Malabar at Calicut, in Appeal Suit No. 
627 of 1910, préferred against that of 
the Court of the District Munsif of 
Chowghat, in Original Suit No. 319 of 
1914. i 

FACTS.—The Rajah of*Cochin, having 
satisfied himself from an inquiry held by 
him that the plaintiff had cammitted adul- 
tery with a certain woman, ordered his 
ex-communication. This order was com- 
municated for information and guidance of 
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, plaintiff thereupon 
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and necessary action by the sarvadhihariekar, 
or the general agent of the Rajah, to various 
officers of the State and to the superintendent 
of the temple. The latter sent it on to 
the 2nd defendant in the nsual course, and 
he in turn communicated it to the pattamals 
of the temple, as he was bound to do 
in the course of his official duties. There- 
upon the plaintiff sued the 2nd defendant 
for defamation. Both the lower Courts held 
that the 2nd defendant was not liable. The 
preferred this second 
appeal. 


Mr. K. P. M. Menon for the Appellant :— 
The lower Courts erred in holding there 
was no publication. Vide The King v. Burdett 
(1)- "and Vallabha v. Madusudanan (2). 
The investigation being not in accordance 
with natural justice and no opportunity 
having been afforded to the plaintiff of 
defending himself and clearing his character 
and he having beeu eX-communicaied on the 
bare statement of the woman, the proceedings 
are not privileged and the publication is, 
therefore, libellous. The mere fact of the 
offence being committed ontside British 
India does not take away the jurisdiction 
of British Indian Courts to den] with the 
matter. Sections 19 and 20, Civil Procedure 
Code, are significant. The residence of the 
defendant is the test. See also Halley v. 
Henry Benham(3). The issues are not clear. 
Even granting that the offence should be 
wrongful both according to the law of Cochin 
and British India, the issnes whether the Rajah 
authorised the sarvadhtkariakar to publish 
the libel and whether the publication is 
actionable in Cochin ought tohave been 
framed. The Cochin law isa question of 
fact and the Court belaw erred in 
taking any evidence as to-it. The plea of 
the defendant is utterly useless. Vide 
Rogers v. Rajendro Dutt (4). The defendant 
had no business to hand over a copy of 
Exhibit B to the pattamal’. That act was 
not authorised. 


not 


(1) 4B. & Ald. 95; 106 B. R. 873; 22 R. R. 339; 1 
St. Tr. (N. s.) 0, 

(2) 12 M. 495. 

(3) 2 P. C. 198; 7 Moore P. C. (x. s.) 263; 87 L, 
J. Adm, 33; 18 L. T. 879; 16 W. R. 998. 

(4) 8 M. I. A. 103 at pp. 180, 131; 2 W. R. (P.C.) 51; 
19 E. R. 468, 15 E. R. 785; 32 R. R823 L.T 169; 9 
W. R. 149 (Eng); 1 Suth. P. O. J. 413; 1 Bar, P. O. J, 
755; 18 Mos. P, C. J, 209, 
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Mr. 0. V. Anantakrishna Iyer, for the 
Respondent :—The defendants aztis per- 
fectly bona fide and done in course of bis 
official duties.” The British Indian Courts 
have no right to dictate to the Rajah of 
Cochin how he should conduct his inquiries. 
His act was absolutely privileged. ‘That pri- 
vilege extends tothe acts of his servants 
also in carrying out his orders. . The question 
whether the investigation is according to 
natural justice or not’ is quite immaterial. 
The act complained of must be wrongful 
both according to the law of Cochin and 
British India and unless both requisites 
are fulfilled, the action does not lie. See The 
M. Morham (5) and Carr v. Fracis, Times 5 
Company (6). The act is justifiable even ac- 
cording to British Law. Vide Chatterton v. 
Secretary of State for India (7), Jenoure v. 
Delmege (&) and Narasimha v. Balwant 
(9). Upon the, findings the issues sug- 
gested are unnecessary. The act being 
authorised by the law of Cochin no action 
lies in British India. See Carr v. Fracis, Times 
and Company (6). The report is justi- 
fied. See Allbutt v. General Council of 
Medical Education and Registration (10). 
Rogers v. Rajendro Dutt (4) has refer- 
ence only to the facts of that case. 
The case in Hart v. Gumpach (11) is nearer 
the present case. There is no evidence that 
the 2nd defendant was actuated. by malice. 
He is, therefore, protected. 


$ JUDGMENT. 

Tyabst, J.—One Sridevi Anterjanam of the 
Thazhakolam Illom was suspected of having 
committed adultery. In accordance with a 
custom which is referred to in some detail in 
Vallabha v. Madusudanan (2), an inquiry 
was held in the matter presided over 
by the Rajah of Cochin within his own 
territory. The inquiry was ceremonious, 


(5) (1876) 1 P. D. 107.at p. lll; 46 L. J. Adm. 17; 
94.1. T. 559; 24 W. R. 650; 3 Asp. M. C. 191, 

(6) (1902) A. ©. 176 at p. 184; 71 L.T. K. B. 361; 
85 L. T. 144; 50 W. R. 257; 171, L. R. 637. 

(7) (1895) 2 Q. B 189; 64 L.J. Q. B. 676; 14 R. 
604. 72 L. T. 858; 59 J. P. 596. 

(8) (1891) A. C. 738; 60 L. J. P. C. 11; 63 L. T. 814: 
39 W. R. 388; 55 J. P. 500. 

(9) 27 B. 585; 5 Bom. L. R. 664. ; 

(10) 23 Q. B. D. 400; 59 L. J.Q. B. 696; GIL. T. 
585; 37 W. R. 771; 54 J. P. 36. 

(11) 4 P. G. 439; 9 Moor P. O. 241 (N. s.); 42 1, J. 

C, 25: Y1 W. R. 365; 17 E. R. 505, ~ 
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but hardly in accordance with natural 
justice inasmuch as it consisted in effect 
of a bare statement by the suspected 
woman giving the names of persons whom 
she charged with having committed adultery 
with her. On this statement, without any 
opportunity being giveu to’ the persons 
named of defending themselves or rebutting 
the accusation, they were declared to be 
ex-comm nicated. The plaintiff was one of 
the persons purported to be so ex-communi- 
cated, 


Subsequently an officer of the Cochin State, 
styled sarvadhikariakar (literally general 
agent), addressed a letter, Hxibit B, to the 
Dewan to the effect that the woman “was 
caused to be brought here after the vicharanz 
(investigation)...... and as a decision has 
been pronounced regarding her real state, it 
has been decided to lodge the above-said 
sadianam (suspected woman) in a place near 
the Chalakndy ootéiupura (choultry). As it 
has been ordered to arrive at once at a concla- 
sion regarding the following...... that as soon 
as the suspected woman (sadhanam) is brought 
to Chalakudy she ought to be made to reside 
at a place in its neighbourhood, if available, 
if not, she ought to be made to reside in a 
house constructed with mud walls and with 
beams, frame-work, door and bolt made of 
bamboos: proper precaution ought to be taken 
so that she may not have an opportunity to 
hold intercourse with any. She ought to be 
provided with expenses at the rate of 9 
edangalis of paddy and sundries per diem from 
the cottupura at Chalakudy till the end of 
her time. And that as...... were implicated 
when the trial of the suspected woman 
(sadhanam) was conducted, arrangements 
should be made to ex-communicate the houses 
and the loms to which they belong so 
that they may. not frequent the temple, 
allom, ete., frequented by stainless persons 
and that they may not.touch tanks and 
wells, etc. This matter is reported for in- 
formation. ‘Thus (written by) Gopala Desi- 
kachariar, the sarvadhikariar (agent for 
all things) of your honour.” Exhibit 
bears endorsements to the effect that copies 
were forwarded to vartous officers of the 
State of Cochin “for necegsary action and: 

ee. , . 
report” or for information and guidance.” 

The plaintiff sued in defamation, As 
against the 1st defendant it was alleged 
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that he had announced, in the course of 
the investigation tò which I have: referred, 
that the plaintiff had committed adultery 
with the said woman. The Ist defendant 
is no more before the Court, the suit hav- 
ing been dismissed against him, and tlie 
dismissal upheld by a decision of this Court 
in Second Appeal No. 210 of 1906. His legal 
position need not, therefore, be further 
referred to. < 


The cause of action alleged against the 
2nd defendant is that he delivered a copy 
of the order, Exhibit B, to an officer (styled 
the pattamald), who is in charge of the 
Triprayer Devaswom or temple. It is “not 
denied that Exhibit B is defamatory | Cuppu- 
sawn Chetty v. Doraisawmy Chetty (12)! and 
it has been found that the 2nd defendant, 
knowing its contents, delivered a copy of it 
to the pattamali. The decision of the lower 
Courts that there was no publication by 
the 2nd defendant of the libel is, therefore, 
clearly wrong [The King v. Burdett (1)]. 
Publication in:egard to libel and slander does 
not require communication to more persons 
than one. There need not be anything like 
publication in the common acceptance of the 
term Í Pullman v, Hill & Co. (18)|. The fact 
that the investigation above referred to was 
opposed to natural justice [Vallabha v. 


Madusudanan (2) and Krishnasami y. Virasaint 


(14) ] is not at present relevant, for we are 
concerned, not with the question whether the 
plaintiff’s rights or status can, in the Courts 
‘of Britisht India, be deemed to have become 
altered by the proceedings of a quasi-judicial 
tribunal, such as caste meeting, or under the 
authority of a person recognised by custom, 
as the head or patron of a caste. We have 
to deal solely with the question whether 
the plaintiff is entitled to claim damages 
from the 2nd defendant for publishing or 
communicating a defamatory statement 
concerning the plaintiff. 


In the decision of this question whether 
the® plaintiff is entitled: to damages for 
defamation, the fact thatthe alleged defama- 
tion was committed outside British India 


_ (#2) 8 Ind.-Cas. 955; 33 M. 67; 6 
M. D. J. 714. 

(18) (1891) 1 Q. B. 524 60 L. J. Q. B. 209; 64 L. 1. 
691; 39 W. R. 263. 

(14) 10 M. 133 at p. 143. 


6 M. L. T, 290; 19 


= 


may have been 
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will not necessarily take away the jurisdic- 
tion of the Courts of British India though 
it may affect the law to be administered. 

With reference to the jurisdiction of the 
Courts, the sections of the Code of Civil 
Procedure that need be considered are sec- 


‘tions 9-~-20. Section 9 gives jurisdiction to 


the Courts to try all suits of a civil nature 
excepting suits of which cognisance js 
either expressely or impliedly barred. Sec- 
tion 10 prevents a contemporaneous trial in 
several Courts. Sections 11 to 14 bar suits 
on the ground of res judicuta. These sections 
are not relevant. 

Sectious 15 to 20 contain provisions about 
the place of suing. These provisions are 
based on five considerations : (1) the grade 
of the Court, section 15; (2) the situa- 
tion of the property to which the suit 
refers, sections 16 to 15; (3) the place where 
a wrong is done to the person ‘or to 
moveable property, Section 19 ; (4) the resi- 
dence or place of business of the defendant, 
section 20 (a), (b); (5) the place where she 
oe of action has arisen, section 20 
c). 

Lhe grade of the Court is notin dispute, 
nor does the suit relate to any property; 
so that sections 15 to ]8 do not furnish 
any aid. Section 19 deals with suits for 
compensation for wrong done to the person, 
or to” moveable property, where it is evident 
that “the relief sought can be entirely 
obtained through the personal obedience 
of the defendant” (proviso to section 16). The 
wrongs contemplated may, therefore, be 
referred to as ‘personal torts’, Seoton 19, 
however, assumes that the tort is committed 
within British India; in such a case, if 
(a) the tort is committed within the local 
limits of the jurisdiction of one Court and 
(b) the defendant resides or carries un 
business or personally works for gain 
within the local limits of another Court, 
then, both Courts have Jurisdiction. Sect 
19 is not directly applicable, as the tort 
here was not committed within the local 
limits of any Court in British India. But ih 
indicates that the fact that the defendant 


resides in British India, is sufficient to give 


the Court, within whose local limits he 
resides, jurisdiction over suits in tort of 
the nature referred to, though the tort 
committed outside the 


ee 
t 
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local limitsof the jurisdiction of the Court 
in which the suit is brought. This indication 
is strengthened by section 20 (a), which 
fixes the residence of the defendant as one 
of the determining factors for the choice of 
the Court in a suit on a personal tort; 
and this ground is independent ofthe place 
where the cause of action arises, clause (o). 
“The omission in the Code to provide 
specifically for a case where the defendant 
resides in British India but is alleged to have 
“.sommitted a personal tort beyond tha 
limits of British India does not, however, 
take away the general jurisdiction of the 
Courts in British India under section 9. To 
assume jurisdiction where a person resid- 
ing within the local limits of the 
jurisdiction of the Court is alloged to have 
committed a tort beyond such limits, is in 
accordance with the principles of Private 
International Law recognised in England 
| Halley v. Henry Benham (3)]. The Code of 
Civil Procedure indicates that the same ruleis 
to be followed by the Courtsin British India. 


The question of jurisdiction is distinct 
from the question, which law will be 
administered by the Court adjudicating upon 
a personal tort alleged to be committed 
outside the local limits of that Court’s 
jurisdiction. The Civil Courts Act, III of 
1873, section 16, was not cited to us, and 
is obviously not applicable; and there seems 
to be no other legislative direction to the 
British Courts in Madras as to the law that 
they have to administer, except such directions 
as are impliedly contained in the preliminary 
sections of mosi Acts, fixing the limits within 
which those Acts shall have effect or be 
enforceable. The law of torts has not been 
codified in India, and we have, therefore, 
no determinate law delivered to the Courts 
by the Sovereign that sets the question 
of the choice of Jaw at rest. The choice of 
law being thus open to the Courts, it is 
obviously in accordance with justice, 
equity and good conscience not to hold a 
person Hable in tort for an act whieh would 
be justifiable in accordance with the law 
of the place where it is done; nor will (ike 
Courts hold a person liable unless the act is 
wrongful by the law of the country in which 
the Court is situated, and by which the 
parties would have been governed if the 
act had been done within the local limits 
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of its own ed enor The Jaw is thus 
stated by Lord Justice Mellish in the The M. 

Moxham (5): “Now, the law respecting person- ° 
al injuries and respecting wrongs to personal 
property appears to me to be perfectly settled, 
that no action can be maintained in the 
Courts of this country on account of a 
wrongful act either to a person or to personal 
property, committed within the jurisdiction 
of a foreign country, unless the act is 
wrongful of the law of the country where 
it is committed and also wrongful of the 
law of this country. The cases of Halley v. 

Henry Benham (3) and Phillips v. Eyer (15), 

together with other cases in conformity with 
them, seem to be conelusive upon the subject.” 

This judgment is referred to with admira- 
tion by Lord Lindley in Carr v. Francis 
Time. & Co. (6). 

The argument for the respondent, there- 
fore, that there was no cause of action, that 
the occasion was privileged and that there 
was justification for the acts of the 2nd 
defendant, may be conveniently considered 
under two main heads: (1) whether the acts 
complained of would have been justifiable 
if they had been committed in British India; 
(2) whether they were justifiable in Cochin 
under the law prevalent there. 


With reference to the first head, the cases 
of Chatterton v. Secretary of State forIndia (T), 
Jenoure v. Delmege (8) and Narasimha v. 
Balwant (9) have been cited. These deci- 
sions and the principles enunciated in them. 
are not very helpful in the decision of the 
present question. The 2nd defendant can. 
justify his act only on the basis of his 
official position ; and as I kave already indi- 
cated, if he had in his private capacity done 
in British India the acts beisfound to have 
dons in Cochin, be would have been liable for 
defamation, 

Was the 2nd defendant, then, justified 
in accordance with the law of Cochin in pub- 
lishing the libel, as be didin Cochin, by 
handing a copy of Exhibit B to the pattantali? 
It was suggested that on this question two 
issues should be framed for findings by the 
lower Court. 

(1) Was there any ae by the Rajah of 
Cochin that the sarvadhitkariakar should 
publish the libel ? 


(15) 6 Q. B. 1; 10 B. 45. 1004; 40 L. J. Q. B. 28, 
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(2) Is the act of publication actionable in 
Cochip ? f 

These issues, no doubt, raise definitely the 
points on which the ultimate decision of the 
case depends, and they have, perhaps, not been 
considered with as great a clearness as the 
appellant desires. But the Subordinate Judge 
finds that the initial inquiry was authorised 
by His Highuess the Ralah of Cochin, 
that Exhibit B is the copy of the Rajah’s 
order communicated to the temple, that in 
the usual course the Dewan sent it to the 
Superintendent of the temple, that the 2nd 
defendant received it in his official capacity 
and gaveit (as he was bound to give) to the 
pattamali, the manager of the temple. It 
is expressly found thatthe 2nd defendant 
did nothing more. We are bound by these 
findings. Buta perusal of Exhibit B itself 
indicates its official nature and supports 
the view that the 2nd defendant was doing 
what his office required him to do in trans- 
mitting :t from hissuperior officer to the 
pattamuls. 
. In these circumstances it would be useless 
“to call for any fresh finding onthe first of 
the two questions just mentioned. The Sub- 
ordinate Judge has already answered it in the 
affirmative. 


Then it is argued that the act of the 
2nd defendant might be actionable im 
Cochin, and that whether it is so or not, 
should be determined by specificissue, on 
which the parties may be permitted to 
adduce evidence, and that the Jaw of 
Cochin should be determined in British 
India as a question of foreign law, and, 
therefore, of fact. Theappellant’s contention 
1s supported by the omission of the Subordi- 
nate Judge to determine asa question of fact 
what the law of Cochin is. But the respond- 
ent relies on the case of Carr v. Fracis 
Times and Company (6) for the proposition 
that if the act is authorised by the Rajah of 
Cochin, as the Subordinate Judge holds, 
then inasmuch as he is the Sovereign autho- 
rity “in Cochin and bis will must prevail, 
this is sufficient to show that the act was 
justified in Cochin. The question in Carr’s 
case (6) was whether the seizure of certain 
ammunition by an officer of the British 
Navy, acting under the orders of the British 
Government, was lawful. The seizure had 
taken place in the territorial waters of 
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Muscat. It was justified on the ground 
that if was authorised by a proclamation 
issued by the Sultan, the Sovereign Ruler of 
Muscat, and pronounced to be lawful by a 
Court of Enquiry in Muscat, whose deci- 
sion was confirmed by the Sultan. Lord 
Halsbury said in that case: “My Lords, 
theargument on behalf of the respondents 
comes to this, thatthe Sultan of Muscat is 
not entitled within his own territory to 
say what shall and what shall not be the 
subject of traffic.......... Here the Sultan has 
pronounced what his law is; aud I may say 
at once that, looking at these two documents, 
upon the irue construction of which, as it 
appears to me, the whole question turns, the 
Sultan himself has pronounced, by an autho- 
ritative declaration, that what was done was 
lawful.” 

Lord Macuaghten said thatthe real ques- 
tion was whether the documents (consisting 
ofa proclamation by the Sultan authorising 
the seizure, the certificate of a Muscat Court 
countersigned by the Sultan stating that the 
actual seizure was authorized and legal) 
showed that the act complained of was an 
act done by the Sultan’s authority as his 
act, which he adopted as his own, and 
declared to be legal. He, therefore, answered 
the question inthe affirmative. Lord Lindely 
also considered the documents as proving 
that the act was legal according to the law of 
Muscat. 


It is true that, in the present case, we 
have nothing equivalent to the subsequent 
declaration by the Sultan of Muscat that 
the seizure was lawful. But when Exhibit 
B is looked at and the nature of the 
suit considered, it seems clear that the 
absence of such a subsequent declaration 
is immaterial. For here, as [ have already 
said, no question arises whether the proceed- 
ings in Cochin ought to prevail or to 
have effect in British India. All that has 
to be determined is whether the 2nd defend- 
ant was justified in transmitting a copy of 
the document to his official subordinate : his 
act would be justifiable if it appears that the 
Rajah of Cochin authorised the transmission. 
Exhibit B itself leaves no doubt on this 
point. Jt is im effect the decree of the 
Court of Enquiry presided over by the 
Rajah. To hold that the 2nd defendant 
was liable in damages for defamation foy 
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performing his official duty of handing 
over Exhibit B fo his subordinate, would be 
to dictate to the Rajah of Cochin the method 
of procedure in his own territory. This 
the British Courts cannot do. All that 
they can do is to refuse to recognise the 
inquiry as a judicial proceeding affecting 
the rights of a person whose rights or 
status have been purported to be adjudi- 
cated upon. As the right of the Rajah of 
Cochin to hold the inquiry in the way 
he chooses has to be conceded, a fair 
report of the proceedings would be justi- 
fied, Allbutt v. General Council of Medical 
Education and Registration (10). Much more, 
therefore, would an order based on such an 
inquiry be privileged. 


Much reliance was placed by the appel- 
lant on the following statement in Rogers 
v. Rajendro Dutt (4): “On this state of 
facts it does not appear to their Lord- 
ships material to consider whether the 
demand made on the part of the plaintiffs 
was exorbitant or not, nor whether the 
opinion expressed by the defendant, 
and on which he subsequently acted, was 
founded in good policy, or otherwise. 
Neither does it seem to them to conclude 
the question in the action, that the act 
complained of is to be considered as the 
act of the Government, and that in the 
part which the defendant took in it he 
acted only as the officer of the Govern- 
ment, intending to discharge his duty as 
a public servant with perfect good faith, 
“and with an entire absence of any malice, 
particular or general, against the plaintiffs. 
For if the act which he did was in itself 
wrongful, as against the plaintiffs, and 
produced damage to them, they must have 
the same remedy by action agaiust the 
doer, whether the act was his own, 
spontaneous and unauthorised, or whether 
it were done by the order of the superior 
power. ‘The civil irresponsibility of the 
supereme power for tortious acts could not 
ke maintained with any show of justice, 
if iis agents were not personally responsible 
for them; in such cases the Government 
is morally bound to indemnify its agent; 
and it is hard on such agent when this 
ebligation is not satisfied; but the right 
to compensation in the party injured is 
paramount to this consideration. Neither 
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in the case of damage occasioned by a 
wrongful act, that is, an act which the 
law esteems an injury, is malice a necessary 
ingredient to the maintenance of the action: 
an imprisonment of the person, a battery, 
a trespass on land, are instances, and only 
instances, in which the act may be quite 
innocent, even laudable, as to the intention 
of the doer, and yet, if any damnge, 
even in legal contemplation, be the ‘con: 
sequence, an action will lie.” l 
These words, however, expressly referred 
to the “state of facts” before their Lord- 


ships; the facts consisted of an allegation- 


that the defendant had, wrongfully and 
unjustly and with the intention of injur- 
ing the plaintiffs, prohibited the officers 
of the Bengal pilot service from allowing 
the plaintiffs, steam tug to be employed. 
The Privy Council held that the act of 
the defendant was not wrongful, that he 
merely instructed his own subordinate as to 
those whom they should employ under them 
and that this was quite lawful. 


They point out that no malice was alleged : a 


(135). f 
In the present case also, the question 
would be whether the second defendant’s 


act was wrongful in itself. It is only 
if the act itself is wrongful: that it 
will not avail the 2nd defendant to 
allege that he acted on the directions 


of a superior whose person is not subject 
to the jurisdiction of the Court:in such 
a case the responsibility of the 2nd 
defendant may be enforced in the Courts 
and then there may (as* pointed out by 
the Privy Council) arise in his favour a 
moral claim of indemnity from his superior. 


In the consideration of this point- the 
plaintiff cannot put his case higher than 
on the assumption that by handing over 
u copy similar to Exhibit B, the defendant 


himself made the representations contained . 


in Exhibit B, 2. ¢., stated that an inquiry 
into the plaintiff's conduct had been «beld 
and that it had been ordered in conse- 
quence of the inquiry that certain steps 
should be taken on the assumption that 
the plaintiff had comrfitted adultery. The 
2nd defendant’s liability in transmitting a 
copy of the original of Exhibit B cannot 
be greater than if he had himself com- 
municated its contexts’ to ‘the pattamali, 


* 


4 
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though the repetition of a slanderous 
rumour is actionable as well as its original 
invention | Watkin v. Hall (16), idma: v. 
Ainslie (17) |. Hence a case which is more 
nearly applicable than Rogers v. 
Dutt (4) is Hart v. Gumpach (11), 

There. the plaintiff alleged that the 
appellant, who was IJnspector-General of 
Customs invested: with the general super- 
intendence of a College at Peking, had 
made certain false representations relating 
to the plaintiff, who was a professor of 
the College. Their Lordships say at 
pages 458, 459, 460, 461: “The ‘representa- 
tions - made by the  Inspector-General 
were privileged communications in the 
ordinary sense in which those words are 
understood; that is to say, communications, so 
far justified by the occasion on which they are 
made, that the. inference of malice which 
prima facie arises from defamatory statements 
is rebutted, and the burden of proving express 
malice thrown on the plaintiff. 

The appellant was entrusted by the 
Governmént with the general superintendence 
of the College and its Professors, and it was 
his duty to make reports to the Tsung-lt- 
Yamen upon matters relating toits management 
and welfare. The resignation of Professor, 
his absence from Peking, and any avowed 
disinclination or refusal to perform the duties 
for which he was engaged, were matters which 
it would be within his province to report. 
Reports so made, although defamatory, are 
prima facie justifiable, and the duty of making 
them rebuts the malice which the law implies, 

‘and renders proof of actual malice, that is, of 
some wrong and improper motive, necessary 
to the maintenance of an action. 

“Me * i oOo z% 


“The Judge ought, therefore, to have 
explained to the Jury the relation and position 
of the parties, and (assuming for the pre- 
sent the existence of a limited privilege only) 
he should have told them thatthe action 
would not lie if the statements were made 
bonestly, and ina belief of their truth, and 
thatthe burden was on the plaintiff to prove 
they were not so made.” 

* # kk ox 
“The question“s, whether the statements 
_ (16) 3 Q. B. 396; 9 B. & 5. 279; 37 L, J. Q. B. 125; 


18 L. T. 661; 16 W. R. 857. 
(17) 10 Ex. 63; 102 R. R. 478. 
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are so groundless that they afford evidence 
that the appellant knew and believed they 
were untrue, and acted from malicious motives 
in making them. ‘Their Lordships think that 
the appellant might have honestly believed 


: he was reporting what was substantially true, 


and that there is no evidence from which it 
ean be reasonably inferred that he was 
acting otherwise than in the bona fide 
discharge of what he conceived to be lis duty. 
But it is enough to say thatit is consistent 
with the evidence that such were his belief 
and motives, in the absence of any proof that 
he really entertained hostile or unfriendly 
feeling tcwards the respondent. The 
respondent, therefore, falied to sustain the 
burden, thrown upon him by the law, of 
proving actual malice.” 

The answer to this last question (whether 
the 2nd defendant acted with malice) is in 
the present case quite clear from the facts 
proved. The defendant did nothing beyond 
handing the copy of the original of Exhibit B, 
which he had received, to another officer and 
he did so as a-part of his official duties. The 
decision last cited no doubt contains the law 
that would be applicable in British India and 
uot the Cochin law. Itis not, however, 
necessary to consider whether, on the 
materials before us, we can assume that the 
Cochin Jaw is the same as the law applicable 
in British India. For, as I have already 
pointed out, where the cause of action alleged 
is a persons! tort committed outside the local 
limits of the jurisdiction of the Courts of 
British India, unless the act is wrongful 
according to the law both of British India 
and of the place where the act is committed, 
the suit will not he. 

The lower Courts were, therefore, In my 
opinion, right in dismissing the suit against 
the 2nd defendant and the appeal should he 
dismissed with costs. 

AYLING, J.—I agree. 


Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Hirst Civin Appeat No. 890 or 1911. 
March 18, 1915. 

Present:— Justice Sir Donald Jolinstone, Krr., 
and Mr. Justice Shah Din. 
‘Musammat ZOHRA JAN alias AKHTAR— 
Derenpant-—APPeELLANT 
versus 
Musummat RAJAN. BIBI—PLAINTIEF, 

AND OTHERS— DEPENDANTS— 
RESPONDENTS, 
~ Negotiable Instruments Act (XXVI of 1881), s 118—~ 
Promissory noie~Presumption as to consideration— 
Onus. 


`‘ 


Under section 118 of the Negotiable Instruments 
Act the initial presumption is that a promissory note 
was executed for consideration and the onus lies on 
the executant to prove that no consideration passed, 
Lp. 404, col. 2 ] 4 


Where the consideration of a promissory note was 
stated to bo the sum of Ks. 80,000 borrowed in cash 
hy the defendant cxecutant and in the course of tho 
pleadings the plaintiff was constrained to admit that 
the consideration as stated in the promissory note did 

, not pass, the initial presumption is rebutted and the 

onus is shifted on the plaintiff to prove aftirmatively 
‘that tic pro-note was executed by the defendant for 
-full consideration. [p. 404, col, 2.) 


Firsb appeal from the decree of the 
‘District Judge, Rawalpindi, dated the 30th 
June 1911, decreeing the claim, 


The Howble Mr. Muhammad Shafi, K. B., 
‘for the Appellant. 


Messrs. Beechey, Ralli and Sewa Ram Singh, 
for the Respondents. 


JUDGMENT.—The following pedigree 
shows the relationships of the parbles;— 


_ 


Nabi Bakhsh —Musanunut Rajuu Bibi, alias 
(defendant No, 2), Malan (plaintiff). 


Abdul Karim==AMusammat Zohra Jan, 
alias Akhtar (defendant No. 1), 


The suit out of which this appeal has 
arisen was brought by the plaintiff-respond- 
ent, Musammat Rajan Bibi alias Malan, 
against Musammat Zobra Jan alias Akhtar, 
wife of Abdul Karim, who is the defendant- 
appellant, to recover Rs. 30,000: on the 
strength of a promissory note, dated the 7th 
March 1910. This promissory note which is 
marked as Exhibit PA and is printed at 
page 3 of the paper-book, is in the following 
terms:—~ 


= 
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“lL promise to pay on demand or order ta 
Mian Nabi Bakhsh, my father-in-law, the 
sum of Rs. 30,000 (rupees thirty thofsand) 
double of Rs. 15,000 (rupees fifteen 
thousand) barrowed in cash by me from 
him without interest. Hence the pro-note. 
Lahore, the (Sd.) Zohra Jan, wife ' 
Tth March 1910. of Miau Abdul Karim.” 


This promissory. note was executed by 
Musammat Zobra Jan in favour of her father- 
in-law, Mian Nabi Bakhsh, at Lahore on the 
7th March 1910; and on the same date a deed 
of release, Exhibit D-I, was executed by 
Mian Nabi Bakhsh in favour of Musammat 
Zohra Jan at Lahore in respect of certain 
property situate in Rawalpindi. This deed 
was registered:at Rawalpindi on. the Sth 
April 1910, and is printed at pages l4 and 
15 of the paper-book. On the Z&th April 
1910 the promissory note was assigned by 
Mian Nabi Bakhsh to his wife, Musammat 
Rajan Bibi, the endorsement being attested 
by Abdul Karim, son of Mian Nabi Bakhsh, 
and it is on the strength of this assignment 
that the present suit has been brought by 
Musammat Rajan Bibi against her daughter- 
in-law, Musammat Zobra Jan. Nabi Bakhsh 
was alive when the suit was brought and he 
was impleaded as a pro forma defendant. 
He was also alive when the present appeal 
was instituted by Musammat Zohra Jan, 
but he died during the pendency of the suit 
and his son, Abdul Karim, has been brought 
onthe record as his legal representative. 
Nabi Bakhsh was a resident of Rawalpindi, 
and he and his son were reputed to be the 
proprietors of a firm caled Nabi Bakhsh- 
Abdul Karim. Abdul Karim is said to have 
married four wives while he was still very 
young, and Musammat Zohra Jan, defendant- 
appellant, is his fifth wife and was married 
to him in or about 1908. 


On the 22nd April 1909 Abdul Karim 
executed a deed of release, Exhibit D-3, 
(page 4 of the paper-book) in favour of his 
father under which he relinquished all his 
rights in certain properties specified in 
paragraph 2 of the schedule contained in the 
cleed, save and except the right to realize the 
rents and profits of those properties during 
the life-time of his father, it being stated in 
the deed that this right had been conferred 
on him by his father and that he (Abdul 
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Karim) shall have no right to mortgage or 
sell the property during his father’s Jife- 
time. Certain other properties specified in 
paragraph 1 of the Schedule and valued at 
Rs. 49,500 were given by Nabi Bakksh to 
Abdul Karim without any reservation, and 
the latter was authorized to transfer the 
said properties to whomsoever he pleased. 
By a vegistered deed of settlement, dated the 
12th May 1909, Abdul Karim gave part of 
the property covered by the deed of release, 
dated the 22nd April 1909, tc his wife, 
Musammat Zohra Jan. By a deed of gift, 
dated the lst July 1909, Nabi Bakhsh gave 
some more of his property to Abdul Karim. 
These two deeds, dated the 12th May 1909 
and the lst July 1909, are not on the record, 
but they are referred to in another registered 
deed of gift, dated the 16th July 1909, 
which Abdul Karim executed in favour of 
Musammat Zobra Jan and by which he 
transferred to her in lieu of dower certain 
` properties which he had received from his 
father and which were valued at Rs. 20,000. 
This deed of gift covered the reversionary 
rights of Abdul Karim in the property of 
which the rents and profits he was entitled 
to realize under the deed of release, dated 
the 22nd April 1909. Lastly, Nabi Bakhsh 
executed, as we have seen above, a deed of 
release in favour of Musammat Zohra Jan 
on the 7th March 1910 under which Nahi 
Bakhsh relinquished all the proprietary 
rights which had been reserved to him in 
the properties specified in paragraph 2 of the 
schedule contained in the deed 
dated the 22nd April 1909, The combined 
effect of the deeds specified above was that 
Musammat Zohra Jan became full proprietor 
of the properties detailed in the deed of 
release, dated the 22nd April 1909, and 
certain other properties, and by the deed, 
dated the 7th March 1910, Nabi Bukhsh 
expressly conferred on her power to transfer 
the properties mentioned in the deed of the 
22nd April 1909 by mortgage, sale or gift. 
; The last-mentioned deed of release, dated 

the 7th March 1910, was executed at Lahore 
by Nabi Bakhsh in favour of Musammal 
Zohra Jan after’ tle latter had executed the 
~ promissory note sted upon in favour of the 
former. After the execution of the promis- 
sory note and the said deed both Nabi 
Bakhsh and Musammat Zohra Jan left for 
`- Rawalpindi and there on the following day 
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t. @., the 8th March 1910, the deed of release 
was registered. 

In answer to the plaintiff’s claim to 
recover Rs. 30,000 on the’ strength of the 
promissory note in question, the defendant, 
Musammat Zohra Jan, pleaded, inter alia, 
that she had not received a farthing out of the 
consideration money mentioned in the promis- 
sory note; that she had executed the pro-note 
under undue influence exercised upon her by 
Nabi Bakhsh; that-the real object for which 
the promissory note and the deed of release 
were executed by her and by Nabi Bakhsh, 
respectively, on the 7th March 1910 was 
to defeat the creditors of Nabi Bakhsh and 
Abdul Karim, and that, therefore, she was 
not Hable on the promissory note at all. 
The statements of the Counsel for the parties 
were taken down by the District Judge 
before framing the issues, and each side 
gave its own version of the circumstances 
under which the promissory note and the 
deed of release just mentioned were execnted 
by Musaninat Zohra Jan and Nabi Bakhsh, 
respectively, in favour of each other. On 
the pleading of the parties the District 
Judge framed the following issues :— 


(1) Is the pro-note for consideration ? 

(2) Did not plaintiff give consideration for 
the transfer ? 

(3) If not, can plaintiff still sue ? 


Although no explicit issue was drawn 
with regard to the plea of undue intluence 
set up by Musammat Zohra Jan, that plea 
was ‘sought to. be established by evidence 
and was pressed in argument before the 
District Judge and the District Judge has 
recorded his finding upon it. 


Upon the issues set out above the District 
Judge kas held (1) that the promissory 
note in suit was executed for consideration, 
the consideration being, not Rs. 30,000 cash 
as mentioned in the promissory note, but 
the .proprietary rights which were gifted by 
Nabi Bakhsh in favour of Afusammat Zohra 
Jan by deed dated the 7th March 1910; 
(2) that the assignment of the promissory 
note in favour of the plaintiff was valid 
having been made for adequate consideration 
and that, therefore, the plaintiff could sue on 
the promissory note ‘and (3) that the pro- 
missory note was executed by Musanmat 
Zohra Jan as a free agent and not under 
any undue influence, Upon these findings 
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the District Judge las decreed the plaintiff's 
claim. 

We have heard lengthy argumeuts by 
learned Counsel on both sides, who have 
discussed in minute detail the various points 
arising in the case which have been dealt 
with by the learned District Judge in his 
elaborate and carefully written judgment. 
The District Judge has set forth at some 
leugth the respective versions of the parties 
as to the circumstances under which the 
promissory note in suit and the deed of 


release dated the 7th March 1910 were 
executed at Lahore, but for the pur- 
poses of the present appeal it is not 


necessary for us to reproduce those versions 
in our judgment. In the view that we 
take of the case a great deal of the evidence 
relating to certain facts connected with the 
alleged extravagant and dissolute habits of 
Abdul Karim, -the great influence which his 
wife, Musammat Zohra Jan, is said to have 
exercised over him, the financial embarrass- 
ments into which the family had been plunged, 
and the unpleasant position in which, 
according to the plaintiff, she and her 
husband, Nabi Bakhsh, found themselves 
placed in consequence of the alleged machina- 
tions of Musammat Zohra dan must be 
treated as immaterial. The real issue in the 
case, which seems to us to have been rather 
obscured by the angry controversy which 
bas arisen over certain details that have 
been noted by the learned District Judge in 
his judgment, is whether the promissory 
note sued upon was executed for considera- 
tion or, not, and it appears to us that that 
issue can be decided without much difficulty. 
As expressly stated in the body of the 
promissory note, the consideration for it was 
the sum of Rs. 30,000, which was borrowed 
in cash by Musammat Zohra Jan from Nabi 
Bakhsh without interest. The words which 
have been dttaliezsed by us are rather 
important, as showing what the nature of the 
eonsideration was which was understood to 
have passed from Nabi Bakhsh to Musam- 
mat Zohra Jan, and on receipt of which the 
latter executed the pro-note. The wording 
of paragraph I of the plaint also clearly shows 
that, according to the plaint, Rs. 30,000 
was the consideration for the promissory 
note, and it was not until after the defendant, 
Musamniat Zobra Jan, 
pleas that she had received any portion 
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of the alleged consideration in cash that 
the plaintif in her replication stated that 
the consideration for the promissory note 
was, not a sum of money, but certain pro- 
prietary vights in immoveable property 
which had been given to the defendant by 
Nabi Bakhsh under the deed of release 
dated the 7th March 1910. Before the 
District Judge it was argued on behalf of 
the defendant that having regard to the 
provisions of section 92 of the Evidence 
Act, it was not open to the plaintiff to give 
evidence to show that certain rights in im- 
moveable property which were gifted by 
Nabi Bakhsh to the defendant formed the 
consideration for the promissory note, mas- 
much as the promissory note was a contract 
in writing, the statement therein that the 
consideration was Rs. 30,000 cash was a 
term of the contract and no evidence could 
be given by the plaintiff for the purpose 
of contradicting, varying or adding to that 
term. In our opinion section 92 of the 
Evidence Act bas no bearing whatever on 
this case. We start with the presumption 
laid down in section 118 of the Negotiable 
Instruments Act that: the promissory note 
in suit was executed for consideration, and 
the onus hes on the defendant to prove that 
no consideration passed to her under the 
promissory rote. To this extent the plaint- 
iff has an advantage over the defendant. 
But when we find that in the body of the 
promissory note the consideration for it 1s 
stated to be the sum of Rs. 30,000 borrowed 
in cash by the defendant from Nabi Bakhsh 
without interest, and when in the course of 
the pleadings the plaintiff is forced to admit 
that the consideration as stated in the 
promissory note did not pass, in other words, 
when the plaintiff admits that the statement 
as to the passing of consideration in the 
shape of Rs. 30,000 from Nabi Bakhsh to 
the defendant was incorrect, when these are 
the facts, is not the Court justified in 
holding that the initial presumption raised 
in favour of the plaintiff by section® 118 
of the Negotiable Instruments ‘Act has 
been rebutted and that the onus has been 
shifted on to the plaintif to prove that 


the promissory note ° was executed by 
the defendant for consideration, the 
consideration being something else than 
Rs. 30,000 in cash? In our opinion the 


answer to this cuestion must be in the 
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affirmative, 7. e, that, in the eircumstances 
of this case, ib was incumbent, on the plaint- 
iff to prove aftirmatively that the defendant, 
Musanmat Zohra Jan, had executed the pro- 
note ın question for full consideration. 

“ After giving every weight to the argument 
adressed to us by the plaintiffs learned 
Counsel, we are constrained to hold that 
the plaintiff has been unable to discharge 
herself of thisonus. Her case is that the zift 
of proprietary rights in certain properties, 
which was made to Musammat Zohra Jan by 
Nabi Bakhsh under the deed of release, 
dated the 7th March 1910, and the value of 
which proprietary rights was mentioned 
in the deed to be Rs. 49,500, constituted 
the consideration for the promissory note 
and thatthe note is, therefore, valid and 
enforceable. In view, however, of the cir- 
cumstances attending the execution of the 
deed of- release in question and of the 
promissory note, we are unable to accept the 
coutention of the plaintiff’s Counsel on this 
point as sound. The persons who were 
present when the promissory note and the 
deed of release were executed at Lahore on 
the 7th March 1910 were, as admitted on 
all hands, Nabi Bakhsh, Musammat Zohra 
Jan and Sher Baz and Bhola Ram, who were 
servants of Nabi Bakhsh. Besides these 
persons, it is alleged by the plaintiff and 
denied by the defendant that Abdul Karim 


also was present on the occasion. Of these, 
Sher Baz, Nabi Bakhsh and Musammat 


Zohra Jan have given evidence in this case 
regarding the circumstances under which 
the promissory note and the deed of release 
were executed. 

Sher Baz, the first witness for the plaint- 
iff, says:— 
. [ am plaintiff’s servant. The pro-note, 
Exhibit P-1, was written by Musammat 
Zohra Jan in her own hand at Lahore, at 
the Islamia Hotelin my presence, and the 
contents were recited to me. Her husband, 
Abdul Karim, was present, also Nabi Bakhsh. 
The consideration of the pro-note was the 
proprietary rights of two markets and five 
shops, situated in Rawalpindi, of which the 
estimated value was Rs. 49,500. She had 
the full power off alienating these rights, 
and the rights were those of absolute owner- 
ship. The pro-note was written on the 7th 
March, and on thesame date Nabi Bakhsh 
gave Zohra Jan these proprietary rights by 
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virtue of a document (Exhibit D-1). Both 
documents were written in Lahore, and the 
second was registered at Rawalpindi. * * 
E & ee” 

.“Zohra Jan had previously taken only 
the rents of the property: the rights of taking 
the rents had been given by Nabi Bakhsh to 
his son, Abdul Karim, who had alienated them 
to his wife. Nabi Bakhsh was annoyed with 


his son on account of his bad conduct, 
and wished to resume possession. He told 
me he was going to do.so. Abdul Karim 


got to hear of this and wanted to conciliate his 
father. He and his wife went to Gujranwala, 
where he was and where I had accompanied 
him. There it was se.tled that Zohra Jan 
would pay Rs. 30,000 to Nabi Bakhsh in 
return for which she was to get absolute 
proprietorship of the property, and they then 
went to Lahore to consult lawyers and to 
write the necessary documents.” (Page 33 of 
the paper-book.) 

Tn cross-examination the witness states:—~ 

“We got to Lahore in the evening of the 
day, and the rukka was written in the evening 
of the next. Lala Hakumat Rai’s professional 
advice was taken about the documents. 
Abdul Karim and Zohra Jan drafted the 
promissory note. Iread the rukka when it 
was written. The words ‘I bave taken 
Rs. 30,000 from my father-in-law, Nabi 
Bakhsh, by way of loan are correct, but he did 
not give her the money but the property. 
Rukka was written before the deed of release.” 
* 3 4 ak % * * a 


“The lawyers at Lahore did -not advise 
us to omit the consideration for the Rs. 30,000 
in Exhibit D-I, nor to mention the fact of 
cash having been received in the pro-note, 
Nabi Bakhsh and Abdul Karim had settled 
amongst themselves not to mention the 
fact of the consideration in Exhibit D-1.” 


(Page 34). l 
Mian Nabi Bakhsh who was also examined 
as plaintiff’s witness says:— - 


“I gave Abdul Karim property worth 
Rs. 50,000 on one oceasion and again more 
property worth Rs. 25,000. With the pro- 
perty worth Rs. 50,000 were the ‘rights of 
recovering the rents of certain shops and 
markets, but not the proprietary rights in 
them. But I resumed these rights on 
the misconduct of my son and is wife. They 
came to me at Gujranwala and persuaded me 
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to sell them the full proprietary rights of the 
property worth Rs..50,000 for a hundi for 
Rs. 30,000. The hundi is the promissory note 
in suit. Zohra Jan executed the promissory 
note. She did so because her husband had 
transferred to her the rights I had given him 
of recovering the rents. The promissory note 
was executed in a Muhammadan Hotel at 
Lahore. We went to Lahore, because it 
was closer to Gujranwala than Rawalpindi. 
I executed the document, Exhibit D-1, at 
Lahore and had it registered at Rawal- 
pindi.” (Page 35 of the paper-book). 
Musammat Gohra Jan gives the following 
version of the facts relating to the execu- 
tion of the promissory note andthe deed of 


release :— 
($ 


I did execute a pro-note for thirty thous- 
and rupees (7.e., in suit) in favour of Mian 
Nabi Bakhsh at Lahore.” 


if % % HK ak 


“Kalu, an old servant of my father-in-law, 
came to me from Gujranwala in order to 
take methere (to Gujranwala). So I went 
with him to Gujranwala.” 

% % % % % 


“My further-in-law and mother-in-law 
then told me that they and Mian Abdal 
Karim were under heavy debts and so they 
wanted to make arrangements for ib.” 


“Then I, my father-in-law, and one of his 
servants, Bhola Ram by name, also another 
munshi of his (named Sher Baz) proceeded to 
Lahore. We stopped ina hotel at Lahore 
in the city.” 

% € m 3 % 

“When we reached Lahore Mian Nabi 
Bakhsh left me inthe hotel and himself 
went to consult some Pleader. Mian Nabi 
Bakhsh returned after four or five hours and 
said that the Pleader had sent a munshi 


with him. Mian Nabi Bakhsh said that 
if we followed the advice given by the 
Pleader all wil be well. Mian Nabi 


Bakhsh asked .me to act up to his 
advice, and to write out what is told 
to her.” 


“She asked me to write the rukkaat the 
dictation of the Pleader’s munshi which I did. 
Next day we came to Rawalpindi. At Rawal- 
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pindi a document (which was perhaps 
executed at Lahore) was registered. in my 
favour.” 

% * % * < 


“The said document is shown tome. It is 
a transfer-deed, dated 7th March 1910.” 
(Page 48 of the paper-book). 

In cross-examination witness states :— 

‘Twas nottold what the object was to 
get the pro-note in snit executed from me. T> 
was only told that it was in order to 
defeat the creditors. I was not told how 
the creditors will be defeated thereby. 
Pro-note was executed at 11 a.y., and the 
document D-L was executed at 4 the same 
It was executed as my father- 
in-law wanted to transfer his remaining 
rights in the property to defeat the creditors.. 
Although the transactions at Lahore were 
intended to defeat the creditors, I paid 15 
thousand rupees to the creditors as I was 
told my husband will be imprisoned and my 
father-in-law will bedisgraced and my jewellery 
will beseized. Ido not know if any warrant 
of arrest was issuedagainst my husband at 
the time. | was told there was a suit 
pending against my husband and his father, 
at Gujranwala.” 

“I got the right to sell the property 
through D-1. I was peitral in the matter 
of the execution of D-]. When the pro- 
note in suit was executed, I was not 
told that any property was to be transferred 
tb me. I was told to execute a fictitious 
pro-note to defeat creditors.” 

From the evidence of these 
witnesses Sher Baz, Mian Nabi Bakhsh 
and Musammat Zohra Jan, it is clear 
that no portion of the consideration money 
Rs. 80,000, passed to Musammat Zobra 
Jan under the promissory note in suit; 
that the promissory note was executed by 
her in favour of her father-in-law, Nabi 
Bakhsh, before the latter executed the 
deed of release in her favour; and that 
Nabi Bakhsh and Mussammat Zohra Jan 
are not agreed as to the object with 
which the two documents were exe- 
cuted at Lahore. It is further clear that 
the professional advice of a Pleader was 
taken before the documents in question 
were executed; and we have it on the 
authority of Sher Baz, who is plaintiffs 
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servant and who was a lawyers munshi 
for about 10 or 12 years, that the real 
facts Connected with the passing of the 
consideration were not correctly stated in 
the ‘promissory note and in the deed of 
release, although the Lahore Pleader who 
had been consulted did not advise Nabi 
Bakhsh to mention in the pro-note the 
fact of Rs. 30,000 in cash having been 
received by theexecutant or to omit in 
Exhibit D-1 all mention of the considera- 
tion for it being Rs. 30,000. On the face 
of it, then, the transaction evidenced by 
the pro-note and the deed of release is 
highly suspicious, and it becomes necessary 
to serutinize with some care the reasons 
which have been alleged on each side as 
having prompted the execution of the 
pro-note and of the deed of release, respective- 
ly, According to Nabi Bakhsh, the under- 
standing arrived at between him and his 
wife, on the one hand, and his son 
Abdul Karim and Musammat Zohra Jan, 
on the other, was that he (Nabi Bakhsh) 
would sell to the latter full proprietary 
rights of the properties included ‘in para- 
graph 2 of the schedule contained in the 
deed of the 22nd April 1909 for a hundi 
for Rs. 30,000; and he says that the 
promissory note in suit was excuted 
accordingly at Lahore. If really the under- 
standing between: the two parties was as 
stated by Nabi Bakhsh, it is exceedingly 
difficult to see why Nabi Bakhsh and 
his son and Musammat Zobra Jan and 
Sher Baz should have come to Lahore at 
all, for it was easy for Nabi Bakhsh to 
get the promissory note executed by both 
Abdul Karim and his wife for Rs. 30,000 
in his own -favour at ‘Gujranwala, and 
in consideration for this he could have 
executed a deed of sale of his proprietary 
rights in the aforesaid properties in their 
favour and to get the deed registered at 
Rawalpindi. Instead of adopting that 
simple course, they all came to Lahore 
and, after consulting a Pleader here, got 
the -promissory note executed by Mausammat 
Zobra Jan, in which the recital as to 
consideration having passed in cash was 
absolutely incorrect; while at the same 
time Nabi Bakhsh executed, not a deed 
of sale of his proprietary rights in the 
properties referred to in the deed of the 22nd 
April 1909 -in fayonr of both his son and 
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Musammat Zohra Jan, as originally arrang- 
ed, for Rs. 30,000, but a deed of release in 
favour of Musammat Zohra Jan alone 
without mentioning in the desd that the 
consideration for the release was the pro- 
missory note for Rs. 30,000 executed by 
Musammat Zohra Jan im favour of Nabi 
Bakhsh. This does not look like a 
transaction which was the result of undue 
influence or of deception exercised or 
practised upon Nabi Bakhsh by Musammat 
Zohra Jan; on the other hand, the more 
reasonable inference seems to be that both 
parties were anxious, after taking legal 
advice, to get certain documents executed 
with the object of helping each other 
against the creditors of Nabi Bakhsh and 
Abdul Karim because, as a matter of 
fact, the latter were then placed in an 
embarrassing financial position. 

That this is the true explanation of the 
situation is clear from the evidence of 
Sher Baz and Nabi Bakhsh. Sher Baz 
says in his statement:— At the time of 
writing the rukka there was a decree for 
Rs. 2,800 against Nabi Bakhsh and there 
was a suit for Rs. 14,000 also pending 
against him.” (Page 34). 


“Badri Das bronghé a suit for Rs. 14,000 
against both of them (ze, Nabi Bakhsh 
and Abdal Karim). There are now two 
pending against both of them.” 
(Page 35). i 

Nabi Bakhsh is less frank ou this point. 
He says; — 

“Badri Das of Gujranwala did file a 
civil suit against me. I bad borrowed 
nothing from him. I do not know if the 
amount for which Badri Das sued appeared 
in my account books or not. ” 


% % a % % 1 žk W 


“I do not know if any suit was pending 
against me at the time of the execution 
of the pro-note in suit. So far as | 
remember, no suit was pending against me 
at the time. I paid nothing to decree- 
holders. ” (Page 39). 

In an earlier part of his statement at page 
36 he says :— 

“I owed about Rs. 35,000 to Rs. 42,000 
in the bazar, to get which money in order 
to pay off my creditors J pledged my 
wife’s jewels, ” 
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In cross-examination he says at page 
37: “When Mian Abdul Karim executed 
the deed of release in my favour (that is 
in April 1909) Lowed thirty or thirty-two 
thousand rupees. ” 

In re-examination he says at page 40 :- - 
“When I said above that I owed thirty 
or thirty-two thousand rupees, | meant that 
I owed this sum to my wife. I borrowed 
from my wife and paid to my creditors. ” 

lt is clear from the above statement of 
Nabi Bakhsh that he is not telling the 
whole truth about his financial condition 
at the time when the promissory note and 
the déed of release were executed at Lahore; 
and reading his statement- with that of 
Sher Baz in the hght of attendant cir- 
cumstances the only reasonable inference 
that can be drawn is that the parties’ 
family was then suffering from some kind 
of financial distress and that in order to 
extricate themselves from a somewhat 
‘difficult position they agreed upon a scheme 
under which the family property could be ` 
saved from the present and prospective 
claims of the creditors. Under this scheme 
Nabi Bakhsh was to makea gift of pro- 
prietary rights in certain property included 
inthe deed of 22nd April 1909 to Mausammat 
Zohra Jan, and the latter was to execute 
a promissory note for Rs. 30,000 in favonr 
of the former. Whether this device has or 
has not borne fruit is altogether beside 
the point. The question for determination 15 
whether the transaction relating to the 
execution of the promissory note and of 
the deed cf release of the 7th March 1910 
was a genuine one or not; and upon careful 
consideration of the whole material upon 
‘the record we have no hesitation in coming 
to the conclusion that it was nota genuine 
transaction at all. We are quite clear that 
the plaintiff on whom, in the circum- 
stances of this case, the onus lay of proving 
that the promissory note in suit waa executed 
by Musammat Zohra Jan for consideration - 
has failed to discharge that onus ; and we, 
therefore, hold that the defendant, Zohra Jan, 
is not liable on that promissory note. 

For the foregoing reasons we accept this 
appeal, and setting aside the decree of the 
District Judge we dismiss the plaintiff’s suit 
wilh costs throughout. 


Appeal accepted, 
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BOMBAY HIGH COURT. 
ORIGINAL Civin Suir No. 494 or 1915. 
November 6, 1914. 
Present:—-Mr. Justice Beaman. 
KHIMJL VASANJI AND ANOTHER— PLAINTIFFS 
VETSUS 


NARSI DHANUJI AND vrumrs—Derenpan's. 

Cause of action Breach of contract of marriage -- 
Suit for damages—Action founded on conspiracy— 
Matice-—Father's right to breach of daughters engage- 
ment according to Hindu Darw, 

In every case founded on conspiracy, malice is 
essential to the giving of a good cause of action. fp. 
409, col. 2.) 

Where a man merely knowing of the existence of 
an unperformed agreement, without malice or the 
use of unlawfnl means, obtains the benefit of the 
agreement for himself, no action can lie against him 
for the breach of the agreement or procuring such 
breach, at the instance of the first promisee. [p. 414, 
col. 2.) 

Lumley v. Gye, (1853) 22 L. J. Q. B. 468, 2 EL & 
Bl. 216; 17 Jur. 827; 1 W. R. 432; 118 E. R. 749; 95 R, 
R. 501, doubted. 

Allen v. Flood, (1898) A. ©. 1; 67 L. J. Q. B. 119; 77 
L. T. 717; 46 W. R. 258; 62 J. P. 595; 14 T. L. R. 125, 
Quinn v. Leathem, (1901) A. C. 495; 85 L. T. 289; 70 L. 
J.P. C. 76; 50 W. R. 139; 65 J. P. 708; 17 T. L. R. 
749, discussed. 

The plaintiff No. 1 betrothed his son, plaintiff 
No. 2,to one J. J’s father sometime after the betrothal 
married J to defendant No. 1. Upon this a suit 
for damages was brought on the allegation that 
defendant No. 1 had conspired with his sisters, 
defendants Nos. 2 and 3, and others wrongfully 
to procure the breach of contract of marriage: 

Held, (1) that inasmuch as defendant No. 1 was not 
shown to have known of the betrothal before his 
marriage, no violation of any legal right either by 
individual procuration or conspiracy was proved and 
the plaintiffs had no cause of action; [p. 421, col. 2.] 

(2) that as ander Hindu Law afather may break off 
his daughter’s engagement, should a more suitable 
bridegroom be available, the plaintiffs under that law 
never had more than o conditional right to the 
fulfilment of the contract and that, therefore, the suit 
was not maintainable. ,[p. 421, cols. 1 & 2.] 


Messrs. Wadia, with him Mr. Jardine (acting 
Advocate-General), for the Plaintiffs. 

Mr. Davar, with him Mr. Setalvad, for the 
Defendants. 


JUDGMENT.—The plaintiffs, father and 
son, sue the defendants for damages alleging 
that the three defendants conspired with each 
other and others, not made parties to this suit, 
to procure the breach of a contract of marriage 
entered into by one Mulji, not a party, with 
the plaintiff No. 1 on behal® respectively, of 
Jamnabai, the daughter of the said Malji, 
and Kanji, the plaintiff No. 2. The material 
undisputed facts are that the girl Jamnabai 
was formally betrothed by her father Mulji 
in 1910 tothe second plaintiff, the contract 
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“ being made according to tbe usages of the 
caste “between Mulji-and the plaintiff No. 1. 
The terms of the contract were that the plaint- 
iffs were to provide Rs. 5,500 worth of orna- 
ments for the bride. 

Emly in March 1913 Mulji appears to 
have contemplated making another marriage 
for his daughter, as he alleges, because he 
had already broken off the engagement with 
the second plaintiff on account of the plaintiffs 
failure to comply with the conditions of the 
original betrothal. Towards the close of 
March, Mulji went to Calcutta and appears 
to have sounded the defendant No. }, who was 
then recently a widower. The defendant 
No. lisa much wealthier man than the 
plaintiff No. 1 or plaintiff No. 2. 


The defendant No. 1 agreed to marry the 
girl, Jamnabai, who was now rather over- 
mature in the opinions of these people to be 
left unmarried any longer. 

Accordingly, on the 17th April, Mulji 
took the girl and a bridal party to Calcitta, 
where they all put up in the house of the 
defendant No. 1. Overtures appear to have 
been made to the local jamat that evening, 
but the customary dues were - refused. 
The following morning, the betrothal 
ceremony was first performed and thereafter 
the marriage. The result is that Mulji, 
the father of the bride, as well as the 
defendant No. 1, have been ex-communicated 
for breaking off the girl’s engagement to the 
plaintiff No. 2 and marrying her to the defend- 
ant No. 1. 

An enormous amount of irrelevant evidence, 
about the past history of the first defendant 
and many other matters, has been accumulat- 
ed. It is unnecessary to refer to any part 
There is also much evidence about 
the manner in which the marriage of 
Jamnabai to Nursey, defendant No. 1, was hur- 
ried through, as well as the customs of this 
caste; and the attitude adopted by the 
jamat, the complaint made to the jamat 
by ghe plaintiffs and the like, the only 
bearing of which upon the points to be 
decided is, that it might heighten the 
probability of the defendant No. 1 having been 
fully aware of ilfe previous engagement 
of the girl to plaintiff No. 2. There is also 
a good deal of evidence as to the snbsequent 
conduct of the defendant intended to prove 
that he knew very well that he 
deliberately wronged the plaintiffs and 
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desired to hush the matter up. Except, 
again, as bearing upon defendants’ knowledge 
of the pre-existing contract, this is im- 
material. 


Mulji's story is that he had a perfect 
right to break off the first engagement 
when the plaintiffs would not make the 
last three thousand rupees worth of or- 
naments, and that he had, in fact, done 
so after giving them a stipulated time in 
which to fulfil their part of the contract. 
It was only after this, according to Mulji, 
that he offered his daughter to the defend- 
ant No. 1. The plaintiffs deny that they 
ever refused to perform any part of their 
contract and alleged that the father of the 
girl threatened to withhold his danghter 
for three years after the last ornament 
had been made. The defendant No. 1 says 
that he knew nothing at all of the previous 
engagement till after lis marriage with 
Jamnabai on the 18th April 1913. 


Clearly, if the defendant No. 1 did not know 
of the contract between Muljiand the plaint- 
iffs the plaintiffs would have no cause of 
action against him, either asan individual for 
procuring the breach of a subsisting contract 
or as a conspirator with others for the 
same object. And it has caused me much 
doubt since the case was opened whether 
in tke facts and circumstances alleged in 
the plaint it discloses any cause of action 
against any of the defendants. It is to be 
noted that the case is laid in conspiracy. And 
surveying the history of the law of conspiracy 
since its origin in the first writ which 
ever issued on such a count in the Civil 
Courts, at the end of the thirteenth century, 
up to such cases as those of Allen v. Flood 
(1) and Quinn v. Leathem (2), it might be 
doubted whether any such action could have 
been maintained consistently with its his- 
torical development and theoretical origin 
without an ingredient of malice. No malice 
is alleged onthe part of the defendants in this 
case. But ever since Lumley v. Gye (2), which 
was not a case of conspiracy, mere knowledge 
of the existence of a contract, which it was the 


(1) (1898) A. C. l; 67 L. J. Q. B. 119; 47 b. 1. TIY; 
4G W. R. 258; 62 J. P. 595; Lk. L. R. 125, 

(2) (1901) A. C. 495; 85 L. T. 289; 70 L. J. P. C. 
"6; 50 W. R. 189; 65 J. P. 708; 17 T. L. R. 749. 

(3) (1853) 22 L. J. Q. B. 463; 2? El. & BL 216: 15 
Jur, 827; 1 W. R. 43%; 118 E. R. 719; 95 R. R. BOL. 
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object of the individual or of a body of 
conspirators to get broken, has been held 
in law to be tantamount to malice. So ib 
was summarily stated by Crompton, J, in 
delivering the judgment of the Court in 
Lumley v. Gye (8). Nevertheless it is worth 
noting that even in that case, the pleadings 
alleged malice on the part of the defendant. 
Erle, J.’s dictum appears to have been made 
the foundation of the later law, which 
may now be taken to govern in England 
all cases of the kind, whether put on the 
ground of conspiracy in the old sense or 
merely upon the ground of procuring the 
breach of a contract, as in Lumley v. Gye (3). 


In the latter class of cases, analogies from the - 


old conspiracy action are introduced, probably 
on the supposition that there has still been 
a conspiracy between the defendant and the 
person induced to break the contract. The 
English Law on this subject is extremely 
interesting and the jadgments of the 
numerous great Judges who took part in the 
decisions of such cases as Lumley v. Gye (3), 
Mogul Steamship Company v. MeGregor, Gow 
§ Go. (4), Allen v. Juckson (5), Allen v. 
Flood (1) and Quinn v. Leathem (2) seem to 
invite the closest analytical scrutiny. For 
it can hardly be denied that they are full of 
dicta, which are in conflict, and in no case 
can any of the broader generalizations to 
which some of our greatest- Judges have com- 
mitted themselves be considered as having 
really settled any one definite and consistent 
principle. Erle, J. said that procuring the 
violation of any subsisting right was a 
cause of action, and the violation of the right 
an actionable wrong. This appears to have 
been adopted either expressly or by implica- 
tion by Lords Watson and Macnaghten in 
Allen v. Flood (1) and Quinn v. Leathem (2). 
But when the judgments of all the learned 
Law Lords in these cases come under critical 
examination it will be found, I think, that 
they contain many pieces of questionable 
or at least imperfect reasoning and attempts 
at definition which have not really succeeded 
in defining. permanently or universally the 
notions in controversy. Qn the strength of 


(4) (1892) A. 0. 25; 61 L.J. Q. B. 295; 66 L. T.. 


1; 40 W. R. 387; 7 Asp. M. C. 120; 56 J. P. 101. 
(5) (1875) 45 L. J. Ch. 310; 1 Ch. D. 399; 38 L. 1. 
713; 24 AV. R. 306. 
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these and many other earlier and some later 
judgments, text-sbook writers have settled 
down comfortably on one or two general 


propositions, as for. example, “it is now 
settled law that procuring the breach ofa 
contract is a good cause of action,” and 


that “inecivil actions for conspiracy malice 
is not but damage is the gistof the actoin.” 

Lord Esher said in Allen v. Jackson (5), that 
merely persuading a man to break his 
contract with another gave no right of 
action in the civil law, unless it were done 
maliciously. That would make malice the 
gist of that kind of action, and a fortisri, in 
all conspiracy actions, the gist of the action, 
in one sense. The word “gist” is. a bad 
word having buta very loose and ill-defined 
meaning. If the word “essential” be sub- 
stituted for it, then we shall see at, once that, 
notwithstanding the emphatic , dicta of Lord 
Watson and Lord Macnaghten that the in- 
tentions of the conspirators mattered nothing . 
at all, malice, either express or constructive, 
still femainsan essential of all these actions. 
It is not the “gist” of the action in another 
sense of course. That is to say, unless 
damage is caused, a mere malicious attitude 
of mind or a malicious intention will not 
give a cause of action. It is only in that 
sense that it is true, I submit, that malice 
is mol, and damage is, the gist of the action. 
Nor is iteven now strictly true to say, in 
the widest sense, that a man’s mental state 
has nothing to do with an action of this 
kind. This is too plain to allow of argument 
when we find it universally conceded (and . 
indeed this is implied in every pleading) 
that unless the defendant knew of the con- 
tract which he is alleged to have conspired to 
break or the breaking of which he has pro- 
cured, no action would le against him. It. 
might be said that knowledge can be proved 
as a fact, whereas intention cannot. Butin the 
eye of the law intention has to be found as 
a fact in ninety-nine out of every hundred . 
criminal convictions and if mere knowledge is 
held in law to involve malicious intentjon 
for all purposes of an action for damage for 
procuring the breach of a subsisting contract, 
nothing much is gained, in the direction of 
theoretical perfection at “any rate, by pe- 
remptorily ruling out all considerations of 
intention. There is, in fact, whatever the 
law may choose to presume in its rough 
and ready fashion, agrent difference betwee, 
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mere knowledge and a malicious use of 
that-knowledge. But the term “malice” 
in law has long been the despair of all 
clear thinkers, and it is probably too late 
now to attempt to clarify the fog which 
has gathered about this legal concept. 

It may be doubted whether any practical 
difficulty was experiencedin administering 
the law governing either (1) conspiracy 
actions, (2) actions for unlawfully and 
maliciously procuring the breach ofa contract, 
until Lumley v. Gye (3) gave an enormous 
extension toa doctrine, which up to that 
time had been kept within narrow and 
intelligible limits. It is matter of judicial 
history that the decision in that case gave 
rise to much conflict of opinion and grave 
doubts. But Lord Macnaghten took occasion 
to say in Quinn v. Leathem (2) that, in his 
opinion, it was rightly decided. So again 
almost all the Irish Judges first concerned 
with Quinn v. Leathem (2) openly lamented 
the desision of the House of Lords in Allen 
vy. Flood (1) as constituting.a wide and 
questionable departure from the law as 
it formerly stood. To get anything like a 
clear perception of the entanglements of 
reasoning and the subtle difficulties underly- 
ing the judgments in the long series of 


cases usually cited in the later judgments, a: 


broad line of cleavage ought, it is submit- 
ted, to bedrawn and strictly observed bet- 
ween actions on the ground of conspiracy 
and heterogeneous actions which have really 
nothing to do with conspiracy at all, but 
have been gradually drawn into the current 
of legal thought and decision on this 
subject by way of analogical illustration. 
For example, the old ease of ‘the decoy 
ducks had nothing whatever to do with 
either conspiracy, or procuring the breach 
of a contract. The ground of that decision, 
involving a distinction too subtle, I think, to 
be maintained consistently, was, as far as 
lean makeanything ont of it, that the 
defendant was liable because his act was 
no? only malicious but wrongful in itself, 
being in the nature of a nuisance. If he 
had alarmed the plaintiff’s decoy duck area, 
by firing on his gwn land in pursuit of 
his own game, it would seem that he would 
not have been liable, but he was held 
liable because he fired for no other purposethan 
to injure and annoy the plaintiff. Similarly 
the Schoolmaster’s case | Gloucester Grammar 
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School case (6)] was not a case of con- 
spiracy at all, but a case of procuring 
the’ breach of a contract. Atleast | suppose 
that would now be thought to be its true 
ground, though it might also have been 
presented as an instance of maliciously 
injuring a man in the peaceful pursuit of his 
own trade or profession. It is an interesting 
case, because it appears to me to conflict 
in principle with Lumley v. Gye (3), and to be 
referable so far as the reasons governing 
the decision go, to the principle of actions 
for conspiracy. Briefly, the formula of all 
conspiracy actions is the same, that A, B, C 
maliciously conspired together to do a 
rightful act by rongful means, or to do 
a wrongful act by wrightful means, or to do a 
wrongful act by wrongful means. Such 
ingredients exhaust, I think, the content 
of the legal notion of conspiracy in the 
civil law. But unless damage was caused 
there could be no action. For then 
it would be merely injuria sine damno. Yet 
it is important, nay, essential to remember, 
that the mere conspiracy per se, the agreement 
of the defendants, was in itself a wrongful 
act in view of the end aimed at or the 
means by which the end was to be 
Attained, And this marks a distinction, and 


“a very necessary distinction, to be observed 


between eases of conspiracy and cases of 
procuring the breach of a subsisting con- 
tract. Here is a very simple case. If 
A,B, Call sell their cargoes of wheat, then 
on the high seas, to X, a speculator, on 


‘condition that they shall be delivered to 


him at the price agreed on the ships 
reaching port, unless they, A, B, C, had 
before that event chosen to re-sell to 
others. Now, suppose .{ with the deliberate 
intention of injuring A re-sells his cargo 
to M at a lower price, and so deprives X 
of the bargain. It is pretty clear, I think, 
that no action would he by X against A. 
So if B and OC, each for himself and 
without pre concert, did the same, A would 
have no remedy. But if A, B, C maliciously 
conspired together to injure X by selling 
their respective cargos’ to others, then there 
would have been a case of conspiracy, 
and the facts being so found X wenld 
have had his remedy against them. It is 
obvious that the damage caused to X 
would have been exactly the same in thie 
(6) (1411) 11 Hen. IV, 47, 
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two cases last supposed, yet in the one 
case, for want of the conspiracy and the 
malicious intent, there would have been 
no remedy, while in the other, because 
of those factors, there would. In such a 
case how could it be said that malice was 
not an essential of the action ? It might 
be objected that here is no conspiracy to 
do either an unlawful act, or a lawful act 
by unlawful means, But I apprehend that, 
according to the understanding of the older 
law, it wonld be an unlawful act to injure 
a man maliciously in the pursuit of his 
trade, and that merely conspiring to do so 
would be an unlawful means. Whether that 
understanding could be made to conform 
with the law laid down in Allen v. Flood 
(1) and in Quinn v. Leathem (2) is doubtful. 
Tt is not of course an actionable wrong 
merely to injure a trader by legitimate 
competition, as in the Mogul's case (4). There 
was a conspiracy up to that point, but as 
++ was held that neither the end nor the 
means of the conspiracy were unlawful, 
the action failed. It would have been 
otherwise had the end been to injure the 
defendant maliciously. Had the conspiracy 
been formed not with the sole object of 
benefiting the conspirators’ by excluding 
hostile competition but out of spite to a 
' particular person to ruin him, although 
the means employed had been exactly the 
same, I gather from the reasoning of all 
the learned Judges that the plaintiff would 
have succeeded. In a word, the conspiracy 
which plus damage gives an action at civil 
law must be a conspiracy which without 
damage would have been indictable. A con- 
spiracy to coerce indentured servants to 
break their labour contracts would certainly 
haye been indictable, and the whole current 
of conspiracy actions in the Civil Courts 
shows bow directly they are derivable from 
the puculiar sentiments with which the 
Legislature long regarded the relations 
created by contract between master and 
servant. Itmay, however, be doubted whether 
an action could have been brought in the 
Civil Courts for conspiracy to procure the 
breach of a great number of other contracts 
or whether, in fact, any such case ever 
has arisen. Yet it is extremely hard to 
Gnd any distinction in principle. There 
would, at least, be this refuge, which is 
denied to those who wonld seek a complete 
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and satisfactory delimitation of thé principle 
to which effect was given in Lumley v. Gye*(3), 
that in the former cases the act of conspiring 
might be declared to be a wrong in itself, 
while in the latter there is no such dis- 
coverable element. It is obvious too that the 
use of the term “ procuring” suggests a 
distinction between cases in which the 
defendant’s motive must, on the facts, have 
been malicious in the widest sense, and others 
in which, using language in its ordinary 
sense, it could not have been. Here is 
another case. A sells a piece of land to P. B 
desires the land. Knowing that A is a strong 
temperance man, and that P means to pnt 
up agin palace on the land, B informs A of 
P's intention, with the result that A refuses 
to sell the land to P; and afterwards sells it 
to B. lt is clear that, according to Lord 
Macnaghten’s understanding and application 
of Erle, J.’s dictum, B would be answerable 
to P inan action for procuring a breach of 
contract. And so he would, presumably if 
he had merely offered A a higher price. 
Then the case would seemingly have been 
on all fours with Lumley v. Gye (3) in all 
material particulars. But would an action 
he? Perhaps it would now, but it may be 
doubted whetherit would before Lumley v. 
Gye (3). In the case supposed, if instead of 
the representation having been made to A by 
B alone in his own interest and without 
any particular malice against P, B, C, D had 
conspired to deprive P of his bargain in 
this way, and had, in furtherance of the 
conspiracy, made the same representation 
to A, then if an action would have lain 
against B,C, Dat the snit of P, it would 
have been based on the conspiracy, and 
implied malice. Again, if no representation 
had been made to A but B, C, D had, asa 
syndicate, desired to get the lana and had 
offered a higher price than that agreed upon 
between A and P, would this have been an 
actionable conspiracy P I doubt it, and I 
do not believe that any case of the kind can 
be found, Yet if B, 0, D knew of the contract. 
between Aand Pand deliberately induced 
A by offering a highe: price to break it, the 
ease falls within the termsand principle of 
the law laid down by Lord Macnaghten. 
There is a large and quite perceptible differ- 
ence between all such cases of one or more 
individuals trying to get something already 
contracted for by some-one else for them 
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selves, and all trne cases of actionable con- 
spiracy. But as the terminology of the most 
authoritative judgments stands at present, 
itis difficult, if not impossible, to express 
that difference in the terms of any constant 
principle. Because the one real and substan- 
tial criterion, namely, the motive, the 
malicious motive, has been peremptorily 
ruled ont. But even were that still left for 
use, it would not suffice. Take such a case 
as this. 4 has a valet B who has agreed to 
serve him fora year. X particularly desires 
the services of B. He doesnot know A and 
has no malice, except in the most extended 
legal sense of that term, toward A. He 
offers B. higher wages, and B deserts A after 
three months of the term agreed upon have 
expired. The ground of A’s action against 
A. would now be, in the words of the old 
writ, per quod servitium amisit. And presum- 
ably this was the ground of the decision in 
Lumley v. Gye (3). The same writ would 
serve in an action for seduction of daughter 
or female servant, but it takes us far from 
the ground of the action in conspiracy. Still 
it may help to bridge the chasm between 
true conspiracy cases and cases for procur- 
ing the breach of a subsisting contract. As 
a limitation as well as an explanation it may 
here be of some service. It might be con- 
tended that in the two first hypothetical 


cases put, the plaintiff analogically had lost ` 


the use of the corn or the land and so the 
actions were referrable to the same principle. 
In all cases of. the Lumley v. Gye (8) class, 
there must be taken to bean existing con- 
tractual relation already entered upon and 
in part performed, before it is broken at 
the solicitation or by the conspiracy of 
the defendant or defendants. It is true 
that we are here met at once by a fresh 
difficulty. For it has often been said in 
conspiracy cases that it makes no differ- 
ence whether the object of the conspiracy 
be to break off exsisting contracts, or to 
prevent the making of fresh contracts. And 
thes is intelligible when we bear in mind 
the nature of the conspiracy itself, and its 
malicions direction against the plaintiff, 
But it certainly would not be true if ex- 
.teuded for the purposes of theoretical con- 
struction to such a case as Lumley v. Gye (8). 
Had there been no contract between Wagner 
and Lumley, it is clear that Lumley would 
have had no cause of-action again Gye 
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merely for outbidding him and so securing 
the services of Miss Wagner for himself 
And I think that is universally true of every 
case properly restricted to the procuring by 
a single person of the breach of an existing 
contract for lis own benefit. If l am so far 
right, we come in sight of something like a 
real distinction which might be embodied 
in a general rule. Leaving aside for a moment 
cases of conspiracy, and confining ourselves 
to cases of procuring a breach of con- 
tract, it would then appear that such 
procuring is only actionable at civil law 
when the contract 1s of a peculiar kind 
already partly executed and partly to be 
executed. liven if itis so, it is extremely 
doubtful whetber any logical ground could 
be discovered apart from conspiracy, and 
analogies drawn from that action, upon which 
to justify actions of the limited kind mention- 
ed. It would, for example, bea nice and 
over-refined distinction to say that if A 
desiring to obtain the services of B’s valet 
should tempt him away from B a day after 
he had actually entered upon his service to 
B there would be a good action at B’s suit 
against A, but not if A had so tempted Bs 
servant after making the contract of service 
to break it one day before entering upon it. 
But the latter case is in no way distinguish- 
able from any other case of procuring the 
breach of a contract. Elimiuating malice, 
conspiracy, wrongful means and all such 
special factors, it would come to this, either 
all procuring the breach of a contract known 
to the procurer to be subsisting is actionable 
or none is. Subject tothe eliminations just 
suggested, it is submitted that the proper 
answer is that none is. An article is to be 
sold. «A, the proprietor, agrees to sell it to 
B onthe next day. A who greatly desires 
the article, comes to A and offers him £ 500 
more than B had offered. A accepts and 
breaks off his agreement with B. Now if 
X knew of the agreement with B he would, 
according to Erle, J.’s rule applied by Lord 
Macnaghten, be hable to Bin an action for 
procuring the breach of A’s contract with B, 
but if he did not, he would not be liable. 
Yet the damage to P would be exactly the 
same. Tho basis of such an action is clearly 
revealed to be malice (which is a consider- 
ation I wish to have excluded in any attempt 
at a reasoned theory of these actions). Tor 
if X knows that B has a prima facie right 
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‘to obtain an article which he wishes to obtain 
for himself, he is presumed to act maliciously 
towards Bin inducing A, the owner of the 
article, to break off his bargain with B. 
But this is a mere abuse of ordinary language 
to cover inexact thought and get over a 
difficulty which has always been felt but 
rarely expressed. In this grouping a com- 
plex of notions loosely under the dictum that 
knowledge in all such cases is equivalent to 
malice, the Courts have thrown a very wide 
net indeed, so wide as to embrace every 
case in witch aman knowing of the existence 
of a contract between two others, persuades 
or induces the promisor to resile from his 
contract. Feeling this inconvenience, to use 
no stronger term, Judges have enwrapped the 
bare doctrine in a cloud of qualificatory 
phrases explanatory, or intended to be ex- 
planatory, of justification. The action will, 
it appears, always lie, but it is a good 
defence in the absence of malice, etc., to show 
that the defendant was justified in procuring 
the breach of the contract. What does or 
does not amount to justification is now 
shrouded in such a mist of words and 
phrases that if may be neglected for all 
purposes of scientific examination. But there 
is more in the bare doctrine which needs to 
‘be serutiniz2d. In the first place, it seems 
to ignore altogether the freedom of the will 
-of the first promisor. When the Courts 
speak of the invasion of an existing right, 
it is pertinent surely to inquire what are 
the limits of the right. The right of A to 
the performance of an agreement entered 
into between himself and Bat the hands of 
B is a tolerably clear and definite notion. 
As between these two, A who seeks to enforce 
the right is the person of inherence and 
B the person of incidence. Outside persons 
have nothing to do with it, for them the 
right does not exist. If A chooses to deny 
B his right or B chooses to deny A his 
right, each is at perfect liberty to do so, 
subject to a claim for compensation in dam- 
ages, or, if need be, specific performance. In 
the case supposed, A being the person of 
iuherence, B may refuse to perform his part, 
and. A has his ordinary remedy. It is only 
on the supposition that Bs willis coerced 
-by another so that he is no longer a free 
agent, that there could be any legal logical 
ground for the doctrine that the refusal of 
-B -to perform his part of the contract, thus 
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\ 
“invading” or “violating” .4’s right, gives 
a any cause of action against anyone else 
than B. Thatis where the old conspiracy 
action takes its stand. It supposes that a 
combination of persons may so oppress the 
will of one or more other persons that they 
cease to be free agents, and their acts are, 
therefore, really the acts of the conspirators 
who are, therefore, rightly made answerable 
to the aggrieved person. In contract the 
law assumes that men are perfectly free. It 
is only he who makes that can break the 
sontract. And again itis only onthe assump- 
tion thata third person or persons has depriv- 
ed him of free contractual will, aud so sub- 
stituted his or their will for that of the 
original contractor, that these outsiders could 
be regarded as answerable in his stead tothe 
person aggrieved by the breach. But where 
there has been no combination or conspiracy, 
it is plain that ordinarily no such reason 
vould apply. There might be a case, in 
which the person procuring the breach 
of the contract [stood in such anthoyrita- 
tive relation to the first person of in- 
cidence ‘that the breach might fairly be 
attributed to the substitution of his for 


? 


the will of the contracting party. No 
ease of that kind has yet, as far as I 
know, come before the Courts. And. the 


reasoning I have ventured to suggest is 
entirely ignored in the broad, loose generali- 
gations which cover the decision in the 
Lumley v. Gye (3) class of cases. Itis sub- 
mitted that where a man merely knowing 
of the existence of an unperformed agreement, 
without malice or the use of unlawful means, 
obtains the benefit of the agreement for 
himself, no action can le against him 
for the breach of the agreement of pro- 
curing such breach at the instance of the 
first promisee. It is clear that there is no 
principle of law, nor any logical reason 
why such an action should be maintainable. 
The wrong done to the aggrieved person 
has been doue voluntarily by the first 
promisor, not by the person with whom 
he has entered into a new agreement. It 
is only by transferring the doctrine of 
abetmeut from the criminal to the civil 
law that any colourable -reason could be 
adduced in’ support of actions. A man 
who ‘induces another to commit a crime is 
himself a criminal in the eye of the law. 
But by no parity of reason could it be argued 
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‘seriously that a person who Induces another 
-to give him the benefit of a contract, which 
he had formerly promised to someone else, 
- should be answerable civilly to that third 
person. For, the same harm would be 
done to the first promisee whether the 
-second promisee knew or did not know of 
his right. In the former case, on this 
line of reasoning, he is to have, in the 
latter he is not to have, a good action. 
Transpose this again into the criminal Jaw 
of abetment and absurdity is patent. The 
cases of interference with existing con- 
tractual rights in operation, such as tempt- 
ing a seryant away from his master during 
the currency of the term of service, do 
‘not fall within the definition, since the 
agreement is already in part executed. 
“And for all I can see there is no reason 
to make an exception of cases in which 
after a contract for service bas been made, 
but before it is entered upon, some one 
else tempts the servant to break his agree- 
ment, 

Turning again to Erle, J.s dictum, so 
much approved later by some of the very 
greatest English Judges, let us see how 
in that later application it stands analysis. 
Preeuring the violation of an existing right 
-is a cause of action, the violation of the 
right is an actionable wrong. Now when 
the party aggrieved is seeking his remedy 
for the violation of his right (ìn the 
class of cases I am considering the breach 
of a contract), his whole action must pre- 
sumably be referred to its cause. In other 
words, he must sue the procurer of the 
violation but allow the actual violator, his 
promisor, to go seot-free. It can hardly 
be contended that he has a two-fold remedy 
against both, the procurer of the breach 
and the breaker of the contract. Nor, I 
‘believe, would it be argued that he can sue 
them together jointly und severally. If 
he first sue his promisor for damages on 
the breach, what becomes of his cause of 
action? against the procurer? And if he 
elect to sue the procurer of the breach, 
is the actual breaker of the contract to 
be exonerated ? It may be answered tnat- 
this is exactly what happens when actions 
‘for cénspiracy to injure by causing others 
not to make contracts with the plaintiff are 
‘successful. It is not the servants. and 
svould-be--customers -who are. sued, but the 
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to 
withdraw their 


have induced them 
eoutracts or 


conspirators who 
break their 


custom, etc. True, but the reason for 
this is simple and does not apply to 
such cases as I have in view. By the 


act of their conspiracy to injure the plaint- 
iff, and attain that end by bringing about 
unlawful acts or the use of unlawful 
means, they have done the plaintiff a civil 
wrong entirely distinct and separable from 
the particular wrongs done him by the 
several persons upon whom the conspiracy 
has taken effect. Nothing in the least like 
this happens where a person, knowing of 
the existence of a former agreement, merely 
takes a fresh agreement from the promisor 
of the former, although he knows also 
that doing so must involve the breach of 
the first agreement. Two elements at least 
are essential in the former action, the 
combination and the direction of its collective 
activity by means unlawful or lawful to 
an unlawful end, the malicious injury of the 
plaintiff. In the class of cases I am dealing 
with, one of these-elements is entirely 
wanting and the other can only be import- 
ed by a very large and Joose expansion 
of the legal notion of malice. If the 
underlying idea is that an abettor of a 
civil wrong should be liable to the person 
suffering it, just as in the criminal law 
an abettor is as punishable as the principal 
criminal, we need only turn to Erle, J.S 
dictum and the practice founded upon it 
to see how completely the analogy breaks 
down. For here the abettor and the 
principal are not equally liable, but one 
or the other is to be selected as the 
wrongdoer, while’ the other, usually the 
principal, is absolved. The criminal abettor 
could not possibly procure the crime un- 
knowingly, but the civil abettor might 
bring about exactly the same injury and 
aamage to the aggrieved party to the 
ever having heard 
of him or his contract. Apart from con- 
spiracy, which is an indictable offence and, 
therefore, a wrong in itself, it may be 
doubted whether the act of a single in- 
dividual not prompted by malice nor 
supported by unlawful means, resulting in 
the breaking of a contract which he knew 
of and the making of a subsequent con- 
tract with himself for his own advantage 
would, in strictness, give the first promisee 
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any cause of action against him, In this 
connection it has often been argued in the 
Courts that there can be no conspiracy 
to do that which, if done by one member 
of the conspiracy alone, would not be an 
actionable wrong. This eutirely overlooks 


the fact ‘that the conspiracy itself is a 
wrong. No man is to be made the object 


although every man is 
free to play for his own hand by lawful 
means. It must be acknowledged that 
some of the greatest English Judges who 
have refuted this argument appear to have 
missed the point and strayed into reason- 
ing, which, with deference I submit, is 
unsound. 

Briefly, the position arrived at by this 
reasoning, that acts done by A, B, O, D and 
X in concert and furtherance of an end, 
not necessarily unlawful in itself, may give 
the person against whom they are directed 
a cause of action, though, if the same acts 
were done by X alone, they would not; 
in other words, that merely collective action 
can give an act a new quality of wrong- 
fulness, which it would not have had but 
for the fact that it was done by many 
instead of one. And the ground of reason 
upon which this is supported is that a 
man may well resist or ignore the attacks 
of a single man while he might be forced 
to suecumb to the oppression of numbers. 
Both the reason and the conclusion, so stated, 
are false. ‘Take a simple illustrative ease, 
that of an actor complaining of a conspiracy 
maliciously to hiss him off the stage and so 
injure.him in his profession. Let us suppose 
that there are two hundred persons in the 
conspiracy who have all agreed to hiss the 
actor as soon as heappears. Let us suppose 
that the entire audience consists of a thousand 
persons. The conspiracy being proved, 
and its object also being proved, namely, 
to injure maliciously the plaintiff, the means 
by which that end is attained may be 
wrongful in themselves or they ma; be not 
wrongful iu contemplation of law. Every 
person attending a place of public entertain- 
ment, and honestly disapproving of any of the 
actors, has a right to express his disapproval 
by hissing. The hissing per se is not a 
wrongful act. If -one of the two hundred 
conspirators alone hissed, this might pass 
nnnoticed, it might do the actor no harm. 
According to the-reasoning under considera- 


of a conspiracy, 
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tion if would be a harmless act giving 
rise to no cause of action. But done in 
concert with hundred and ninety-nine 
others it is now held to be a wrongful 
act. This isa plain fallacy. The act does 
not change its character because repeated 
by many. If the whole two hundred, 
without any pre-concert, honestly hissed 
together, the total hissing would be as 
indifferent in the eye of the Jaw as the 
hissing of each of them. Add the eight 
hundred non-couspirators making up the 
audience, and suppose that the whole 
thousand were so displeased with the 
actor’s performance that they all hissed 
him, would he have any cause of action 
against them? Certainly not. The wrong 
which is the ground of his action does not lie 
in the means used but in the end attained. 
He would be far more injured by the 
spontaneous and honest hissing of a thousand, 
than by the concerted and malicious hissing 
of two hundred, yet he would have ‘no. 
cause of action. The truth is that if the 
hissing of the two hundred, in furtherance 
of a conspiracy, was a wrongful act, then 
the hissing of each one of them for the 
same purpose would be just as wrongful 
an act. If the proposition 1s meant to 
apply to the wrong actually done, then it 
comes to no more than this, that one man 
might not have been able to do a wrong 
which many in combination might. But 
if the wrong were actually done by a 
single person with the same intent and by 
the use of the same means, as it might 
have been done by two hundred, it is 
impossible to find any distinction between 


the eases; the result in either must be the 


same in the eye of the law, if we eliminate 
the important fact that conspiracy 18 per se 
an offence, and so of course a material 
ingredient of a eivil wrong. If it is lawful 
for X alone to induce aman not to sell his 
land to another, not to make a contract 
with another, or to exclude him from a 
new field of competitive enterprise; it 18 
equally lawful for twenty or a hundred 
men without pre-concert or malice to dn 
the same. li is trug that the combination 
of two hundred nught achieve what one of 


their number alone could not. But this 
pre-supposes conspiracy. It is also true 
that the collective but not concerted or 


malicious action of two hundred might 
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similarly achieve a result which anyoneofthem ` 


singly would have failed to achieve. But 
here 1fo one van doubt but that no action woald 
lie against any one of them singly or all 
together. In the hissing case, just given, 
every one of the two hundred would be 
as liable as any other or all together if it 
could be proved (a) that he was actuated 
by malice, (b) that his act caused damage 
to the plaintiff. For this, like so many 
other cognate cases, is really a case of 
privilege in the first instance, later displaced 
by proof of malice. It will be found on 
analysis that the reasoning of all the 
eminent Judges who have dealt with this 
argument resolves itself into this, that 
given a wrong aimed at, many may succeed 
in inflicting it where any single person 
would not. But this is qnite a different 
conclusion from that I have stated, namely, 
that what done hy a single person would 
not be a wrong at all would be a wrong 
if done by a number of persons in concert. 
The only possible ground for any such 
distinction ts that the fact of combination 
or conspiracy is a wrong per se. And this 
is not very logical either when we turn 
to the ordinarily accepted definitions of 
conspiracy.” There could be no indictable 
conspiracy except to do a wrong act or 
use wrong means to do an act not otherwise 
wrong. Nor could there be any civil 
action for conspiracy unless (a) a wrong 
act had been done or (b) wrong means 
had been used. Now we see ex ‘ve 
terminorum, that in the first case there 
could be no valid distinction between the 
case -of one person acting alone and the 
case of twenty people acting together, for 
to give a cause of action a wrong must 
have been done. And a wrong must always 
be a wrong whether done by one or by 
twenty. No case, therefore, can possibly 
be put under this head in which a wrong 
done to an individual by conspiracy would 
not also have been a wrong if done to 
him by any given member of the conspiracy. 
M 
If 16 is wrong for fifty men to prevent 
servants going into A’s service, it must 
equally bea wrong for one man to do so. 
But it is argued that apart from the 
conspiracy, it is a fair fight one man 
against another, and no wrong would be 
“done to A by X merely seeking to engage 
` servants whom A desired, Neither for that 
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matter would it be a wrong if done by 
the fifty, did not the conspiracy and the 
implied malice introduce new elements. 
Tf withont malice and solely im his own 
interests X tried to corner the IJabour 
market, he would have given A no cause 
of action; but then neither wonld A plus 
forty-nine others. ‘his was in effect the 
ground of the decision, as l understand it, 
in the Mogul’s case (4). Butif the object of 
the fifty was malicious, merely to ruin A, 
and this could be shown from the facts 
of the combination and its subsequent 
action, 4d might have his action. But in 
like circumstances I do not see why he 
should not have his action against A 
alone. The difficnity would then be to 
prove the malice, since there would be no 


_starting point of a conspiracy to injure A 


in his: trade. It would be hard indeed 
in such a case, as Lord Macnaghten and 
Lord Watson have said, to expect the 
Courts to pry into a defenclant’s soul and 
get at the hidden motives of conduct not 
unlawful in itself. And this brings us to 
the B category. Given an end not unlawful 
in iteslf, the means used to attain it by a 
single man could only be less wrongful 
than those employed by fifty men because 
they would be less effective, in other 
words, would fail of attaining the desired 
end. It thas becomes clear that the 
proposition goes no further than this, that 
the pressure exerted by numbers might 
amount to coercion, which is wrongful, 
while the pressure exerted by one of them 
alone might not, and, therefore, would not 
be unlawful. That is not a distinction 
between the quality of the same act repeated 
by fifty persons and the act done by one 
alone, but views the collective action of 
fifty from the standpoint of results alone 
as inlaw adifferent act from the act of one. 
In the former case it is called coercion, in 
the latter, itis not. Yet of course there 
might be genuine coercion by a single 
person if he were influential enough, and 
then the attempted distinction disappears 
altogether. 

I return now to my central point, where, 
if anywhere, can a limit be set ‘to the 
application of the principle established in 
Lumley v. Gye (3) ? Logically I should say 
nowhere, practically I shonld say that it 
was desirable to confine that case within 
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the narrowest possible bounds. In a later 
ease Rigby, L. J., puts such a set of facts 
as I am dealing with, though of course 
with reference to English customs and 
sentiments, asa veductio ad absurdum of any 
extension of Lumley v. Gye (3) beyond its 
own facts. If a lady were engaged to be 
-married to A and before the wedding X 
fell in love with her and induced her to 
break off her engagement with A and 
become engaged to him, would A, he asks, 
have any cause of action against X? 
Carry it a step further, and suppose that 
before the lady married X, A brought his 
action and applied for an injunction against 
X restraining him from pursuing his court- 
ship, would any Court listen to him? Simi- 
larly, in National Phonograph Co. v. Edison- 
Bell Consolidated Phonograph Oo. (7) Joyce, J., 
withont going very deeply into the question, 
expresses a very strong opinion against the 
too liberal extension of the principle upon 
which Lumley v. Gye (8) appears to have 
been decided. He would draw a distinction 
between cases in which contractual relations 
already existing may be distinguished from 
unfulfilled contracts, confining the former 
cases tothe relations existing under contracts 
of service between master and servant, or 
employer and employed. I am unable to see 
how any such distinction can validly be 
based upon the dicta of the many eminent 
Judges who have had to deal with this 
question in the English Courts. The real 
distiction, if one is tobe drawn and main- 
tained at all, ought to rest upon plainer 


. and solider ground. I have already tried to 


indicate that ground. 


In all matters of private contracts the 
parties are supposed to be free agents 
accountable to each other and no one else. 
The promisor may break his promise with 
or without external inducement and the 
damage to the promisee is precisely the 
same ir either case. What conceivable right 
then can he have against a third person on 
the ground that he has induced the promisor 
to break his promise, unless it can be shown 
that he has done so maliciously or by the 
use of unlawful means? Noneat all that I 
have been able to -discover. The aggrieved 
pariy tothe first contract always has his 
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remedy against his promisor, and itis no 


concern of his how his promisor was brought. . 


to break his promise. Itis enough that he 
has done so. 

Perhaps some assistance might be got out 
ofan analysis of the terms of Krle, J.’s 
dictum, ‘Procuring the violation of ar exist- 
ing right etc.” Now in the case of a contract, 
what is the existing right of the promisee ? 
Ordinarily, 16 goes no further merely as a 
legal right than damages, should the contract 
be broken. In some cases it goes the length 
of specific performance. But marriage 15 
avidently not one of those cases. Where the 
contract is not of a kind of which specific 
performanze could be granted, then the 
legal existing right, up to actual performance, 
is no more than the right to have damages 
for the breach. And that right cannot, of 
course, be violated by anyone who merely 
induces the breach. In the very nature and 
essence of the thing the legal right of one 
party to a contract against the other is 
restricted to that other, and is limited to 
compelling him, in some cases, to carry out 
the contract, in others, to getting damages 
out of him should he fail to perform it, 
Where thenall other elements are absent 
and the wrong complained of is confined to 
the loss occasioned to the promisee by the 
non-performance of his promise by the 
promisor, the inducement by another out to 
perform, whether that other was or was not 
aware of the existence of the contract, does 
not, in strictness, appear to make up any 
part of the real cause of action. No 
violation of any right actrally existing in 
the plaintiff, in such an action against the 
inducer, has been procured by the defendant. 
But this is possibly too nice, since i6 might 
fairly be replied that if there were no exist- 
ing vight in the promisee agamst the 
promisor to have the promise carried out, 
there would be no ground for the action for 
damages against him, and the reasoning just 
suggested might be thought to confound right 
with remedy. Z 

On the other hand, the peremptory ruling 
out of all regard to the intention of the 
defendant insisted upon by Lords Watson 
and Macnaghten is op8n to as plain an 
objection. For, in fact, it never is neglected 
as being of the essence of the plaintiffs 
cause of action against such a procurer, 
though it is partly concealed under a looser 
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idea. This idea too isimplied in the use of 
such a word as “procure.” In one sense a 
man, who tempts the owner of an article 
with a higher price than that for which he 
has already agreed to sell it, may be said to 
procure the breaking off of the former 
agreement even though he did not know of 
its existence. And this also exhibits the 
rather coarse substitution of the bare idea of 
knowledge for that of malicious intent. For 
if two persons do precisely the same act, 
having the same damaging and injurious 
consequences to a third, and one of those 
persons is liable to the third in law for 
damages on account of knowledge, while the 
other is not, plainly the essence of the 
action against the former lies in the know- 
ledge, or in other words, in the malice which 
is pre-supposed in the bare knowledge. 
Mere knowledge by itself could never, in an 
exact analysis, be such an ingredient as, 
added to an act, would convert it from a 
non-actionable into an actionable wrong. It 
` is only when, to avoid difficulties of proof, 
such mere. knowledge is presumed in law to 
impute malicious intent that we arrive ab a 
true noderstanding of why an act not action- 
able alone may be, with that ingredient 
added, actionable. We are thus brought 
back to what is undoubtedly the truth, that 
in every case conforming to the required 
conditions, malice is essential to the giving 
of a good cause of action. 

In the case put by Rigby, L. J., there 
was the existing right, there was a procuring 
of its violation, and there was the requisite 
knowledge, which, according to Crompton, 
L. J., is tantamount to malise, and yet no 
one can doubt that the party injured by 
the breaking of the first contract would have 
no canse of action against him who induced 
its breach. The rule then deducible from 
Lumley v. Gye (8) and the comments made 
on it in Allen v. Flood (1) is nota rule of 
universal applicability. Any exception in- 
validates an universal. Probably it is untrue 
to impute malice to mere knowledge; the 
fact” of knowledge may suggest the existence 
of malice, but it seems rather a rude 
generalization to say that the two are 
equivalent. But ife they are not, and the 
line requires to be drawn where I have 
submitted that it ought to be drawn, one 
thing is clearand that is that Lumley v. Gye 
(3) was wrongly decided. This cannot be 
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argued now, since it was explicitly approved 
by the House of Lordsin the later cases 
of Allen v. Flood (1) and Quinn v. Leathem 
(2). This much at least may be hazarded 
without disrespect, that the universality of 
the rule which appears to have been estab- 
lished by Lumley v. Gye (3) is questionable, 
and that it ought not to be applied to any 
new set of facts without a Court being 
sutisfied thatit exactly fits them. I should 
like to say that limiting the case before 
me to the plaintiffs and the defendant No. 
1 (T will deal shortly with the element of 
conspiracy presently), it does not apply, 
and that, on the facts pleaded, the plaint 
discloses no cause of action. But in view 
of the state of the law at present I do 
not think 16 would be safe to do so, since 
it would appear from perusal of the 
leading text-books that it is accepted as 
axiomatic that procuring the breach of a 
contract gives a good cause of action. T 
shall never be able to bring myself to 
believe that, without the addition of other 
elements, it does. I assume that the word 
“ procuring ” in this compendious phrase 
connotes knowledge of the existence of ths 
contract which the defendant procures to 
be broken. Even so, in the absence of 
express malice,. I do not think that looking 
at the development of the doctrine histori- 
cally and theoretically that as an universal 
proposition is good law and true. 

The plaintiffs have entirely failed to 
prove any conspiracy between the defend- 
ants tnter se or with others not made 
parties tothe suit. Some attempt was made 
to prove that the defendant No. 1 wrote to 
his sister, Radhabat, defendant No. 2, on the 
subject of procuring a bride for him. Some 
attempt was made to prove that the 
betrothal of Jamnabai to the defendant No, 
1 took place in Bombay under the auspices 
of the 2nd defendant, who was well aware 
of the existence of the betrothal of Jamnabai 
to the second plaintiff. But that attempt 
appears to me to have failed. Nor, even 
had it been successful, would it have been 
sufficient to prove a conspiracy between the 
defendants Nos. 1 and 2 to procure the break- 
ing off of the marriage arranged between 
Jamnabai and plaintiff No. 2. There is 
absolutely nothing to show that at that 
time the defendant No. 1 had any particular 
girl in view, or was aware of the betrothal 
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of Jamnabai to Kanji. Defendant No. 1 has, 
for many years, resided 
Calentta and must not be presumed to have 
known all that was going on in the caste 
in Bombay. As to the third defendant, I 
cannot remember that any serious attempt 
was ever made to connect her with this 
alleged conspiracy. Both defendants Nos. 2 
and 3 are sisters of the defendant No. 1. 
Such evidence as there is of conspiracy points 
to a woman, called Adhibai, having taken the 
leading part. It was she who appears to 
have recommended Mulji, the father of the 
girl Jamnabai, to go to Caleutta and 
choose a husband for her, paming one 
Bhabar and the defendant No. l as suitable 
bridegrooms. But what conceivable reason 
had this woman Adhibai to conspire with 
defendant No. 1 to procure the breaking off of 
Jamnabai’s betrothal to the plaintiff No. 2 ? 
I do not beleve that there was any 
conspiracy or anything in the least like a 
conspiracy. It is possible that when the 
marriage between Jamnabai and Kanji 
hung fire so long, members of the caste 
may have found out or guessed that the 
girls father was dissatisfied with the 
proposed marriage, and so suggested to 
him that he had better look out for a more 


suitable husband for his daughter. It is 
quite possible that up to a point what 
Malji has deposed to may be true. He 


may have insisted upon the punctual 
fulfilment of the terms of the betrothal, and 
the plaintiffs may have procrastinated, and 
so an impression got abroad that the 
match was broken off, as indeed Mulji swears 
that it was, before he opened negotiations 
with defendant No. 1. 

That may account for Adhibai’s interven- 
tion and suggestions. But nothing in the 
evidence, either direct or inferential, would 
warrant me in holding that a conspiracy 
between the defendants had been 
proved. Asthe plaint founds the claim on 
conspiracy this might bea sufficient ground 
for dismissng the suit. 

But the separate case of the defendant 
No. 1 might still have to be considered, after 
eliminating the element of conspiracy. Did 


he know when he proposed to marry 
Jamunabai, that she was still engaged to 
Kanji? Was she infact so engaged? | 


think that the latter question would have to 
be answered in the affirmative. Ido not 
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doubt that Mulji was very much dissatisfied 
prospective son-in-law, and was 
anxious to break off the engagemené upon 
any pretext. But Ido notbelieve that he 
had in fact broken ib off when he went 
to Calcutta in March. 
case, [think he would have returned the 
depositof Rs. 3,000 and the Rs. 2,500 worth 
of ornaments already made. ‘This he did 
not do, and later the plaintiffs had to sue 
him for the deposit and the ornaments. But 
I think that he was eagerly desirous of 
finding a substitute for Kanji, and went to 
Caleutta with the express object of suggesting 
a marriage with defendant No.1. Defend- 
ant No. Lis a much wealthier man than either 
of the plaintiffs and doubtless in the 
opinion of Mulji amuch better match for 
his daughter. Up to this ‘point (apart from 
the evidence that Jamnabai was * actually 
betrothed to defendant No. Liu Bombay with 
the full knawledge. of Radhabai, and pre- 
sumbly, therefore with the knowledge of the 
defendant No. 1 himself that she was atthe ’ 
time betrothed to Kanji) there is nothing 
to suggest that Nursey knew anything of 
the engagement of 1910 to Kanji. The Uourt 
is asked to infer that he did from what 
followed. Itis true that the marriage and 
betrothal, both on the same day, in Calcutta 
(if as regards the betrothal this part of 
the evidence for the defendant be true) 
with other circumstances suggest that all 
concerned were in the utmost haste to get 
the girl married to the defendant No.1. The 
many unseemly informalities, attending upon 
the indecent haste with which the marriage 
was put throngh on the 18th April, are 
strongly insisted upon on behalf of the 
plaintiffs as proof enough of the defendant 
No. l’s knowedge. But they are at least as 
consistent with Muljis desire to keep 
defendant No. 1 in the dark about the previous 
engagement until the marriage was an 
accomplished fact as with the defendant No. 1 
knowing of that previous engagement. It 
is not as though this haste enabled the 
marriage to be performed under ® the 
auspices and with the sanction of the 
Calcutta jamat. The jamat did not 
countenance the marriage. This did not 
deter the bridegroom, who claims to be a 
reformer and to care little for caste 
ordinances and authority. He went through 
with it, and as a result was ont-casted. 


Had that been the ` 
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If the object of all this hurry had been to get 
the approvalof the Calcutta jamat before they 
were made aware of the fact that the bride 
had already been promised to another, it 
entirely failed of its object. The elders 
refused the customary fees and would 
have nothing to do with the affair. The 
suggestion is that Nursey, knowing that 
his bride was already promised to another, 
wanted to get married before the jamat 
had time to put its veto on the ceremony. 
But since the facts show that Nursey 
was quite indifferent, did not care whether 
the jamak sanctioned the marriage or not, 
the suggestion loses much of its force. On 
the other hand itis, in my opinion, much more 
probable that Mulji was extremely anxious to 
obtain so good a match for his danghter and 
feared that should Nursey hear before the 
marriage that she had already been betrothed 
he might refuse to go on with the marriage. 
This would account for the haste with 
which everything was precipitated, and 
many customary decencies ignored. At the 
same time it would be consistent with 
Nursey’s sworn statement that he did not 
know before he married Jampabai that she 
was at the time engaged to Kanji. As to 
what occurred afterwards, that has little 
bearing on this point. The plaintiffs 
appealed tothe Bombay jamat, and Nursey 
might very well have wished to placate 
them, not only in order to avert the 
unpleasantness of being out-casted, but the 
much more serious prospects of heavy 
litigation. I do not thinkthere is anything 
in the evidence as to what occurred after 
the marriage which would ‘suffice, along 
with the inferences I have already indicated 
to prove affirmatively that the defendant 
No. 1 knew of the existence of the engagement 
of 1910 to Kanji, when he married 
Jamnabai on the 18th April 1918. 


But there is another ‘answer do the 
plaintiffs’ claim, which appears to me to be 
conclusive. It has the advantage, too, of 
lying outside the English Law, and being 
unaffected by any of the English decisions. 
The Hindu Law, ky which these parties 
are governed, enacts that afather may break 
off his daughter’s engagement, should a more 
suitable bridgroom be available. Under that 
law, then, the plaintiffs never had more than 
a conditional right to the fulfilment of the 
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contract upon which this suit is founded. So 
that since it was optional with the father of 
the promised bride to give her any other more 
eligible suitor, and such a suitor having 
leen found before the betrothal to Kanji 
had been followed by his marriage to the 
betrothed girl, it is clear that no legal 
right inhering in bim or his father has 
been violated. There can then be no 
cause of action for the violation of any 
such right, either by individual procuration 
or by conspiracy. 

All that the plaintiffs at best had a 
right to, was the marriage of Jamnabai to 
Kanji at some future time, should a 
certain event not happen. It has bap- 
pened, and there is an end of it. 

I think that on every ground the plainiffs’ 
suit fails and must be dismissed with all costs. 

Suit dismissed. 
PUNJAB CHIEF COURT. 
Suconp Civiu APPEAL No. 1527 oF 
November 16, 1914. 
Present:—My. Justice Scott-Smith. 
KHAIR DIN— PLAINTIFF- APPELLANT 
CErSuS 

HAKIM BIBI— DEFENDANT- RESPONDENT. 

Muhammadan Lau--Marriage—Consent or ratifica- 
tion of grandfather- Repudiation—Puberty. 

According to Muhammadan Law the marriage of 
a minor girl with the consent or ratification of her 
grandfather is valid and she has no option to repudiate 
it on attaining majority, whether the marriage has 
been consummated or not. [p. 422, col. 1.] 

Kullan v. Piari, 157 P. R. 879, referred to. 

A Muhanunadan girl over AG years of age is to be 
presumed adult in default of any other evidence to 
the contrary. [p. 422, col. 1.] 
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Second appeal from the order of the 
Divisional Judge, Sialkot Division, dated 
Sth July 1918, reversing that of the 


first Court, dated 16th May 1913, decreeing 
plaintiff’s claim. 
Mr. Wazl-i-Hussain, for the Appellant. 
Mr. Badreud-Din Kureshi, for the Respoud- 
ent. 





JODGMENT., 
KAKA, 
| 
N 
Muhammad Din Musammat Musammat 

= Jfusanvmat Hussain Bibi Allah Rakhi. 
Hussain Bibi, paar 

Busammat Khair Din, 
Hakim Bibi, plaintiff. 

defendant, 
born 4-9-97, 
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The above pedigree-table explains the rela- 
tionship of the parties. Khair Din, plaintiff, 
sued for restitution of conjugal rights in 
regard to Musammat Hakim Bibi. 

The first Court found that the marriage 
was proved and thatib was effected with 
the consent and approval of defendant's 
grandfather, Kaka, and that, therefore, she 
had no option of repudiation on reaching 
puberty. It accordingly gave plaintiff a 
decree. 

The lower Appellate Court was not clear 
as to whetber Kaka consented to the 
marriage, but held that he at all events 
ratified if subsequently. It did not come 
to any finding as to whether under these 
circumstances defendant had an option of 
repudiation, but thought that as neither 
plaintiff nor defendant was proved to have 
reached the age of puberty the plaintiff 
could still exercise her option of repudiat- 
ing the marriage which has not yet been 
consummated, that the first Court was not 
bound to grant a decree and that plaintiff 
was not entitled to one. It, therefore, 
accepted the appeal and dismissed plaintiff’s 
suit. Jn appeal it is urged that as Kaka 
ratified the marriage, the effect is the same 
as if he had been the coutracting guardian. 
Mr. Fazal-i-Hussain relies upon Kullan v. 
Piari(1), Wilson’s Anglo-Muhammadan Law, 
Ath Edition, Chapter IJ, Sections 18 and’ 28, 
and Tyabji’s Principles of Muhammadan Law, 
Article 57, at page 96. 

The last-named authority and the ruling 
of this Court of 1879 appear to me to 
support the argument of Counsel and I hold 
that Kaka having ratitied the marriage, the 
defendant has no option of repudiation. 

ITam‘also inclined to agree with the first 
Court that Kaka must have consented to 
the marriage, which was between two of 
his grand-children. 

As tothe question of puberty defendant 
was over 15 years of age when the present 
suit was brought and in default of other 
evidence should be presumed to be adult,— 
see Section 91 of Wilson’s Digest. 

J, therefcre, accept the appeal and setting 
‘aside the decree of the lower Appellate 
Court, restore that of the first Court with 
costs throughout. 

Appeal accepted. 
(1) 157 P. R. 1879. : ` 


PRIVY COUNCIL, 

APPEAL FROM THE ALLAUABAD HIGH COURT. 
November 25, 1914. 
Present:—Lord Dunedin, Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 
JAMBU PARSHAD—Prarntivy—APPELLANT 


versus 
MUHAMMAD NAWAB AFTAB ALI 
KHAN AND ANOTHER—DEvENDANTS 
— RESPONDENTS, 

Registration Act (IIT of 1877), ss. 17, 82, 83, 34, 85, 
49, 87-—TLransfer of Property Act (IV of 1882), s. 
59—Presentation of document —Defect-~Procedure— 
Presence of  executant—dsflortgage-deed — Power-of- 
attorney. 

Where mortgage-deeds were presented by agents 
who held powers-of-attorney which did not authorize 
them to present the deeds for registration on behalf 
of the mortgagee, the mortgagor duly appearing at the 
registration office and admitting execution: 

Held, that there was no proper presentation of the 
deeds for registration as required by the Registration 
Act, ITT of 1877, sections 32 and 33, and that want of 
proper presentation was not a mere defect in 
procedure under section $7, but rendered the deeds 
invalid, and that the object of sections 32, 33, 34 and 
385 of Act III of 1877 was to prevent fraud by means 
of registration under the Act and, therefore, the pro- 
visions were imperative. [p. 425, col. 2, p. 426, col. 1.] 

The jurisdiction of a Sub- Registrar only comes into 
forco if and when a document is prosentsd to him 
in accordance with law by a person who has cxecuted 
or claimed under it or by the representative or assign 
of such person or by an agent of such person, repre- 
sentative or assign, duly authorised by a power-of- 
attorney executed and authenticated in manner 
prescribed by section 33 of the Act and the mere 
admission of execntion by executants is not proper 
presentation by them. [p. 425, col. 2. 


Mujib-un-nissa v. Abdul Rahim, 28 I. A. 18; 28 
A. 283; 11 M. L. J. 58450. W. N.177;3 Bom. L. R, 
154 (P. O.), Ishri Prasad v. Baijnath, 28 A. 707; 3 
A. L. J. 743; A. W. N. (1906), 195, approved. 

Consolidated appeals from tio judgments 
and decrees of the High Court, Allahabad, 
reported in 15 Ind. Cas. 881, dated 13th 
February 1912 one of which confirmed and the 
other modified the judgments and decrees of 
the Subordinate Judge of Saharanpur, dated 
26th September 1910. 


FACTS of the case appear sulliciently from 
their Lordships’ judgment. é 


Mr. DeGruyther, K. C. (with him Mr. 
O'Gorman), for the Appellant, contended 
that the High Court həd erred in holding 
that there was no proper presentation of the 
deeds and that they were, therefore, inad- 
missible in evidence. Persons presenting the 
deeds must have authority, otherwise regis- 
tration was null and void... © 2 0], 
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[Mr. Ameer Axt:--That was not done in 
this case. | T 

Mr. Lowndes (interposing):—The whole 
thing depends on Mujzb-un-nissa yv. Abdur 
Rahim (1), 

That ruling was already distinguished by 
the High Court of Calcutta and regarded as 
very harsh in principle. 

[Lord Donurtn: You say that presenta- 
tion by a person not duly authorised by the 
executant under section 33 of the Registra- 
tion Act is mere defect of procedure. | 

(Mr. AMEER Aut:—What is the object of 
putting in section 32? lt is the most 
effective protection in so far as’ mortgagee’s 
protection is concerned. | 

(Mr. Aner ALI referred to 
Kishen v. Harnam Chand (2) |. 

The point was the validity of the deed. 

[Lorn Denepix: -There is real conflict of 
opinion. I would bave been slow to interfere 
with a formality required by the Indian people. 
What Uord Robinson says is that you 
cannot set proper machinery going unless 
formality is observed. | 

| Loro Suaw:—One has to be careful with 
a particular provision of an Act. | 

| Loro Duxrpin:—If they find that the 
person against whom a deed isexecuted and the 
procedure is going on before him and, there- 
fore, there is inference of implication, then 
section 35 would apply. |, 

LLorp Suaw:—If you say that provision of 
registration was not complied with, it would 
be monstrous to plead it. | 

Presentation was a passing ministerial 
act. It was, therefore, a defect in procedure. 
The whole object of registration was fulfilled. 
There was registered confirmation of the deeds 
in dispnte. 

[SIR Jous Epouu:—You cannot have decree 
ou that when the requirement of the Act is 
not satisfied. ] 

They could not redeem this mortgage 
unless they redeemed other mortgages. The 
object of registration was to put on register 
something for the benefit of the third party. 
If it wasa condition precedent that presenta- 
tion must be ina certain form, the question 
was for the Registrar and if it was a defect 
it was cured by section 86. 


Kurta 


(1) 28 I. A. 15; 28 A. 233; 11 M. L. J. 58;5 CO. W 
N. 177; 8 Bom. L. R. 154 (P. 0.), 
(2) 17 Ind. Cas. 465; 85 A, 72; 10 A. L. J. 510, 


Reference was made to Sah Mukhun Lall 
Panday v. Suh Koondun Lall (3), Muhammad 
Ewaz v. Brij Lall (4), Sheo Shunkur Kahoy v. 
Hirdey Narain Sahu (5), Isak Mahamad v. Bal 
Khatija (6), Ishri Prasad. v. Baijnath (7), 
Gauri yv. Gayadin (8) and the Registration 
Manual of N.-W- P. and Oudh. : 

Mr. Lowndes, for the Respondents, con- 
teuded that both mortgages were governed 
by the Transfer of Property Act. There was 
no mortgage. The matter was under thie 
Act of 1877 and Lord Robinson’s judgment 
was in 1900. The Registration Act of 1908 
repealed section 32 and infia. The Legisla- 
ture was re-considering the provision. 

Section 32 laid down specific rules to he 


‘observed. 


[Logo Suaw:—Sections 32 and 33 must be 
read together. | 

The deed had to be presented in a certain 
way before registratien could take place. 

[Lorn Dexepixn:—There are a set of things 
and the Government of India have provid- 
ed for them. | 

[Lorn Saaw:—Is there anything to show 
that they were parties to the presentation? | 

None whatever. 

Loro Donepin:—-The real argument is 
based upon estoppel, which has nc place where 
there are a set of Statutes? ] 

Mujzb-un-nissa v. Abdul Rahim (1) applied 
to the present case. The provisions of the 
Registration Act were imperative and must 
be observed in a registration. 

Mr. De Grayther, in reply. 


JUDGMENT. 


Sik Joux Eparu.—Fhese are consolidated 
appeals from two decrees, dated the 13th 
February 1912,* of the High Court of Judi- 
cature at Allahabad, one of which aftirmed 
a decree of the Subordinate Judge of 
Saharaupur of the 26th September 1910, and 
the other of which partly affirmed and partly 
reversed a decree of the same Subordinate 
Judge of the 26th September 1910. The 


(8) 27. A. 210; 15 B. L. R. 228; 24 W. R. 76. 

(4) 4I. A. 66; 1 A. 465; 3 Suth. P. C, J. 488; 3 
Saraswati’s P, C. J. 738. 

(5) 6 C. 28:5 0. L. R. 194. 

(6) 6 B. 96. - 

(7) 28 A. 707; 3 A. L. J. 743; A. W. N, (1908) 195. 

(8) 4 A. 355; A, W. N. (1882) 66. 


*See 15 Ind, Cas. 881. —Ec, 
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suits in which the recrees were made were 
brought in the. Court of the Subordinate 
Judge of Sabaraupur, one on the 20th May 
1909 and the other on the 16th March 1910. 
They were suits for sale of immoveable 
property. The suit of 1909 was based on a 
mortgage-deed of the 10th August 1886, the 
consideration for the mortgage having been 
Rs. 7,000. The suit of 1910 was based on a 
mortgage-deed of the 2nd July 1882, the 
consideration for that mortgage-deed having 
been Rs. 59,000, and upon a mortgage-deed 
of the 25th October 1892. There was in 
ench suit a claim fora money decree. The 
Subordinate Judge dismissed the suits on 
the grounds that the mortgage-deeds had 
not been validly registered, and consequently 
could not affect the immoveable property 
which was comprised in the mortgages, and 
that claims for money decrees were time- 
barred. On appeal to the High Court at 
Allahabad, the High Court dismissed the 
appeal in the suit of 1909, which was based 
onthe mortgage of 1886, dismissed the 
appeal in the suit of 1910 so far as it 
related tothe mortgage of 1882, and allowed 
the appeal in that suit so far asit related 
to the mortgage of 1892. These consolidated 
appeals are from the clecrees of dismissal. 
The plaintiffin the suits is the appellant 
bere. The respondents have been defend- 
ants in these suits, and one of them is the 
representative of a deceased defendant. 

The only questions which have to be 
considered in these consolidated appeals are, 
whether the mortgage-deed cated the 2nd 
July 1882 and the mortgage-deed dated the 
10th August 1886 were validly registered 
uuder Act III of 1877. They were docu- 
ments which were required by section 17 of 
Act IIE of 1877 to be registered. If they 
were not validly registered they could not, 
by reason of section 49 of that Act, affect 
any immoveable property comprised in them, 
or be received as evidence of any transac- 
tion affecting such property. Further, if the 
documents of 1882 and 1886 were not 
validly registered instruments, no mortgage 
could, by reason of the first paragraph of 
section 59 of Act IV of 1882, be effected by 
them. They were in fact registered, but the 
question is—was the registration a valid 
registration? The Subordinate -/udge and 
the High Court found that there was no valid 
yegistration in either case. 


In section 32 of Act ILI of 1877 it is 
enacted that:— j Í 

“Wxcept in the cases mentioned in section 
31 and section 89, every document to be 
registered under this Act, 
registration be compulsory or optional, 
shall be presented at the proper registration 
office, 

by some person executing or claiming 
under the same, or, in the case of a copy of 
a decree or order, claiming under the decree 
or order, 

or by the representative or assign of such 
person, 

or by the agent of such person, representa- 
tive or assign, duly authorised by power-of- 
attorney executed and authenticated in 
manner hereinafter mentioned.” 

So far as is material to the decision of 
these appeals, itis in section 33 of Act III of 
1877 enacted:— 

“Yor the purpose of section 32, the powers- 
of-attorney next hereinafter mentioned shall 
alone be recognised (that is to say ):— 

(a) If the principal at the time of 
executing the power-of-attorney resides in 
any part of British India in which this Act 
is for the time being in force, a power-of- 
attorney executed before and authenticated 
by the Registrar or Sub-Registrar within 
whose district or sub-district the principal 
resides.” 

The mortgage-deed of the 2nd July 1882 ` 
was presented for registration on the llth of 
July 1882 at Saharanpur at the proper 
registration office on behalf of Lala Mitter 
Sen, the mortgagee, by one Nathu Mall, who 
held a power-of-attorney, of the 19th June 
1882, from Lala Mitter Sen, which, however, 
did not empower Nathu Mall to present 
documents for registration. Lala Mitter 
Sen lived at Saharanpur, and the power-of- 
attorney had been duly authenticated by the 
then Sub-Registrar of Saharanpur on the 
lyth June 1682, bat apparently it had not 
been executed before the Registrar or the 
Sub-Registrar. The Sub-Registrar’s noée 
to the copy of the power-of-attorney in the 
register merely states that Lala Mitter Sen 
was known to him, and admitted the 
execution and completion of the document. 
It has not been proved that Nathu Mall 
held any other power-of-attorney from Lala 
Mitter Sen. The mortgagors admitted 
before the Sub-Registrar of Saharanpur, on 


whether such -< 
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the llth July 1882, the execution aud com- 
pletion of the mortgage deed, and received 
in Ins presence the mortgage money, 
Rs. 59,000, and thereupon the Sub-Registrar 
<. registered the mortgage-deed 

The mortgage-deed of the 10th August 
1886 was presented for registration on the 
9th September 1886 at Saharanpur, at the 
proper registration office, on behalf of Lala 
Mitter Sen, the mortgagee, by one Iahi 
Bakhsh, who held a power-of-attorney of 
the 17th February 1885 from Lala Mitter 
Sen, which, however, did not empower 
Ilahi Bakhsh to present documents for 
registration. This power-of-attorney- had 
not beeu authenticated by the Registrar 
or the Sub Registrar of Saharanpur, and it 
does not appear that it had been -executed 
by Lala Mitter Sen before either of those 
officials. Ithas not been proved that Lahi 
Bakhsh held any other power-of-attorney 
from Lala Mitter Sen. The mortgagors 
admitted before the Sub-Registrar of 
Saharanpur, on the 9th September 1886, 
the execution and completion of the 
mortgage-deed of the 10th August 1586, 
und acknowledged the receipt by them of 
the mortgage money, Rs. 7,000, and 
thereupon the Sub-Registrar registered the 
mortgage-deed, 


{t was contended on behalf of the appellant 


here that it might be presumed the 
mortgage-deeds had been presented for 
registration by the mortgagors who had 
executed the deeds, and who attended 


before the Sub-Registrar. It is, however, 
obvious that the mortgugors had attended 
at the office of the Sub-Registrar to 
admit that they had executed the deeds 
and not to present them for registration, 
and that they did not present them for 
registration. The mortgagors attended to 
enable the Sub-Registrar to comply with 
sections 34 and 35 of Act III of 1877 
by satisfying himself that they had executed 
the deeds. In the one case the deed was 
presented for registration by Nathu Mall, 
an agent of the mortgagee, and in the 
other case the deed was presented for 
registration by Jlahi Bakhsh, another agent 
of the mortgagee, and in neither case did 
the agent hold such a power-of-attorney 
as was necessary to enable a valid registration 
to be made. 


Ib was decided, aud as their Lordships 
considered correctly, by Sir John Stanley, 
C.J., and Sir George Knox, J., in 1946 
in Ishri Prasad y. Baijnath (7) 
that the terms of sections 32 and 33 of 
Act ILII of 1877 are imperative, and that 
a presentation of a document for registration 
by an agent, in that case the agent ofa 
vendee of immoveable property, who has 
not been duly authorised in accordance 
with those sections, does not give to the 
Registering Officer the indispensable foundation 
of his authority to register the document. 
As those learned Judges said:— 

“His (the Sub-Registray’s) jurisdiction 
only comes into force if and when a 
document is presented to him in accordance 
with law.” 

These learned Judges also rightly decided 
in the same case that the fact that the 
Sub-Registrar had summoned before him 
the executant of the deed, who was the 
vendor, and had obtained his consent to 
the registration of the deed, did not give 
the Sub-Registrar jurisdiction to | register 
if, aud that the omission of the Registering 
Officer to notice that the power-of-attorney 
under which the agent had presented the 
sale deed for registration had not been 
executed or authenticated in accordance 
with section 33 of Act III of 1877, could 
not be regarded as a defect in procedure 


within the meaning of section 87 of that 
Act, 


Although the facts in these consoli- 
dated appeals are not the same as were 
the facts in Mujib-un-nissa v. Abdul 


Rahim (1), their Lordships consider that 
the principle which this Board applied 
in that case is applicable here. That 
principle, in their Lordships opinion, is that 
a Registrar or Sub-Registrar under Act 
III of 1877 has no jurisdiction to register 
a document unless he is moved to do so 
by a person who has executed ov claims 
under it, or by the representative or 
assign of such person, or by an agent of 
such person, representative or assign, duly 
authorised by a power-of-attorney executed and 
authenticated in manner prescribed in section 
33 of that Act. It is obvious that executauts 
of a deed who attend a Registrar or 
Sub-Registrar merely to admit that they 
have executed it cannot be treated, for 
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the purposes of section 32 of Act LIL of 
1877 as presenting the deed for registra- 
tion. They no doubt would be assenting to 
the registration, but that would not be 
sufficient to give the Registrar jurisdic- 
tion. 

One object of sections 32, 33, 
59 of Act IIL of 1877 was to 
dificult for persons to commit frauds 
means of registration under the Act. 

It is the duty of Courts in India not 
to allow the imperative provisions of the 
Act to be defeated when, as in this case, 
it is proved that an agent who presented 
a document for registration had not been 
duly authorised in the manner prescribed by 
the Act to present it, 

These appeals fail, and their Lordships will 
humbly advise His Majesty that the appeals 
should be dismissed. The appellant must pay 
the costs of these appeals. 


34 and 
make ib 
by 


Appeal dismissed. 


solicitors for the Appellant: ’ Messrs. 
Ranken Ford, Ford & Chester. 

Solicitors for the Respondent: Messrs. T. 
L. Wilson § Co. 


CALCUTTA HIGH COURT. 
Seconp Civit Appeat No. 205 or 1912. 
December 8, 1914. 

Present: —Mr. Justice Coxe and 
Mr. Justice Richardson. 

Ohwodhury MAHADEO PRASAD— 
PLAINTIVF-—APPULTANT 
versus 
Musemmat SHEONANDAN KOER— 
DEFENDANT-—— RESPONDENT. 

Possession, | presuntption of-—Submersion— Re- 
appearance. 

The plaintiff came into possession of the land in 
dispute, before ity submersion, ona partition with 
the defendant. A survey was made during the period 
of submersion and the land was recorded in the name 
of the plaintiff. After the re-appearance of the land 
the defendant took possession of it: 

Held, that under the circumstances possession 
during the period of submersion should be atributed 
to the plaintiff, 

The mere fact that the defendant leased out the 
fishery rights during the period of submersion, is 
not sufficient to show actual possession by the 
defendant of the land in dispute which belonged to 
the plaintiff, 
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Appeal against the decree of the District 
Judge of Darbhanga, dated the 21st of 
September 1911, affirming that of the 
Munsif, second Court, at Madhubani, dated 
the 3lst of January 1911. 

Babu Bankim Chandra | Mukerjee, for the 
Appellant. 

Babu Baldeo Narayan Singh, for the Re- 
spondent. 

JUDGMENT. 

Ricuarpsox, J.—Out of the +4. bighas 
claimed by the plaintiff, only a small portion, 
2 cottas 10 dhurs, is now in controversy. A 
partition was effected between the predecessors 
of the parties in 1851 and this portion of 
the land was then allotted to the plaintiff’s 
predecessors. Subsequently the whole area 
claimed was submerged and remained under 
water till within twelve years of the date 
of the institution of the suit. Since its 
re-appearance the defendant has been in 
possession. A survey was made inor about 
the year 1900 (during the period of submer- 
sion) when the land was recorded in the 
name of the plaintiff. In regard, therefore, 
to the area of 2 cottas 10 dhurs the plaintiff 
has in his favour both tke partition title and 
the survey record. On these facts possession 
of this area during the period of snbmersion 
should have been attributed to him. The 
learned District Judge in the Court below 
referred to the fact that the defendant leased 
out the fishery rights during the period of 
submersion. This is not sufficient to show 
actual possession by the defendant during 
that period of the small portion of the bed 
of the river which belonged to the plaintiff. 

The appeal is allowed in regard to the 
2 coitas 10 dhurs and dismissed as regards 
the remainder of the land. Proportionate 
costs throughout. 

Coxe, J.—I agree. ; 

Appeal partly allowed. 
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PUNJAB CHIEF COURT. 
Cwi Revision Petition No. 124 or 1914. 
January 4, 1915. 
Present:—Mr. Justice Shah Din. 
SAHIB RAJ— Derenpant— PETITIONER 
TErSuSs 
CHAIT RAM AND OTHERS-—PLAINTIFFS AND 


DESI MAL—Derenpant— RESPONDENTS. 

Award—Limitation Act (IX of 1908), Sch. I, Art. 158 
— (Objections raised more than ten days after award ts 
submitted-—Notice of submisston necessary—Civil Pro- 
cedure Code (Act F of 1908), Sch. Tf, para. 10—Court 
not properly disposing of objections toaward— Revision. 

Under Article 158 of the first Schedule to Act IX of 
1908 the period of ten days is to be computed from 
the day on which the parties receive uotive that the 
award has been submitted to, and not from the 
date on which it is actually received by, the Court. 

Therefore, where award was submitted to the 
Court on 80th] September but the parties came to 
know of its submission on 1lth October, the petition 
of objections to the award presented on 20th October 
is within time, 

Mehta Kashi Ram v. Dadabhoy, !24 P. R. 1880, dis- 
sented from. h 

An order rejecting objections to an award 
without adequate inquiry into them, apparently under 
the impression that these were not raised within time, 
is liable to be set aside on revision. 


Petition, under section 70 of Act XVIII of 
1884, as amended by Act IV of 1912, for 
revision of the decree of the District Judge, 


Multan, dated the 28th November 1913, 
‘decreeing the claim. 
ORDER.—(March 14th, 1914.)—Al- 


though the award was” filed in Court by 
the arbitrator -on the 30th September 
1913, no intimation of this was given 


‘to the parties before the 11th October, 


ou which date the case was called on for 
hearing. On the llth October ten days 
‘were allowed to the parties to file objec- 
tions, and the defendants accordingly filed 
their objections on the 20th October. The 
objections were thus filed within time, and 
the Court was not right in rejecting them 
‘summarily as barred by. limitation. There 
has been no proper adjudication on those 
objections, Notice. 

` a Mr. Nand Lal, for the Petitioner. 
© Mr. Gokal Chand Narang, for 
spondents. 

JUDGMIENT.~-My order, dated the lth 
March 1914, admitting this case to a hear- 
‘ing will be read as part of this judgment, 
‘Jt is’ to be’ observed that on the 30th 
.Septémber 1913, when the arbitrator filed 
„his award in Court, no notice ofthe fling 
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of the award was given by the Court to the 
parties, as required by paragraph 10 of the 
second Schedule to the Civil Procedure Code 
the case was fixed for hearing on the J1th 
October 1913, and on that date the usual 
ten days were allowed to the parties to file 
objections to the award. The Counsel for 
the respondents contends that under Article 
158 of the first Schedule to the Limitation 
Act the petitioner was bound to file his 
objections to the award within ten days 
from the date when the award was sub- 
mitted to the Court, z.e., within ten days 
from the 30th September 1913, even 
though no notice of the filing of the award 
had been given to him by the Court. 
Counsel cites Mehta Kashi Ram v. Dadabhoy 
(1) in support of his contention. I cannot 
accept this view. Reading paragraph 10 of 
the second Szhedule to the Civil Procedure 
Code with Article 158 of the first Schedule 
to the Limitation Act, I am of opinion that 
the District Judge was right in allowing to 
the parties LO days’ time from the llth October 
for filing objections to the award, berause 
no notice had been given to them of the 
filing of the award before the llth October. 
This being the case, the petition of objections 
was not barred by limitation. 

No doubt the District Judge, after stating 

at length the principal objections raised by 
the petitioner to the award, says that his 
own witnesses disprove the pleas raised in 
the objections, most of which were legally 
inadmissible, but this is not a proper decision 
of the questions raised in the petition of 
objections. It seems to me that but for the 
fact that the District Judge held that the 
objections were barred by limitation, he 
would have taken greater pains in tho 
disposal of those objections, and as I have 
held that the plea of bar by limitation 
cannot hold good, it follows that the District 
Judge must now adjudicate upon the objec- 
tions in question in a proper manner. 
‘ I accordingly accept this revision and 
setting aside the judgment and decree of the 
District Judge, I send the case back for 
disposal according to law. The petitioner 
will get his costs against respondent No. 1. 
Counsel’s fee Rs. 16. 


Revision accepted 
(1) 124 P. R. 1880. p ed. 
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ALLAHABAD HIGH COURT. 
xecution Prst Civit APPBAL No. 265 
or 1914. 

February 17, 1915. 
Present:—Mr. Justice Chamier and 
Mr. Justice Piggott. 

Thakur MORDHAJ SINGH— JUDGMENT- 

DEBTOR—APPELLANT 
VETSUS 
JAHANGIRI MAL AND ottters—Decrer- 
WOLDERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XL, +. 
33—Appellate Court, power of, to set right decree 
although respondent not appealing. 

An Appellate Court has power to set the decree 
of the Court below’ -right even iu respect of that 
portion of it which is against the respondent aud in 
respect of which the respondent has not appealed. 
[p. 429, col. 1.] 

Execution first appeal from the First 
Additional Sub-Judge of Aligarh, dated May 
16th, 1914. 

Mr. Ityves, for the Appellant. 

Mr. Bajpal, for the Respondents. 


JUDGMENT.—This appeal arises out of 
proceedings taken to execute a decree for 
sale passed ina suit upon two mortgages 


dated June 18th 1888 and August 10th 
1894. The earlier mortgage comprised 
5 biswas of a village called Partaul ani 


5 biswansts of a village called Nausana. The 
later mortgage was of a 2 biswas-share in 
Partauli and a 5 biswansis-share in Nausana. 
In the suit on the mortgages it was held 
that the same 5 biswansis-share in Nausana 
was covered by both mortgages, but that 
of the 2 biswas-share in Partauli covered 
by the second mortgage, only 1 biswa 12 


biswansts 16 -kachwansis were included in 
the 5  bdswas-share mortgaged by the 
first deed, and the remaining 7 biswanis 


A kachwansis were outside the 9 biswas- 
share. The Court passed a peculiar decree, 


which provided that the shares- included ` 


in the first mortgage should be sold 
separately for the recovery of Rs. 1,576-4-0 
declared to be due on that mortgage and 
that if there was a balance after discharging 
that amount then the whole of so much 
of the balance as was atiributable to 
Nausana and part of the balance attribut- 
able to Partauli (ze. a part bearing the 
same proportion to the whole as 1 brswa 
12 biswansts 16 kachwansis bear to ð 
biswas) should be devoted towards the 
discharge of the second mortgage. In 
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passing we may observe that the decree 
does not indicate how the balance, if any, 
was to be divided between the two villages, 
but we assume that the intention was that 
the balance should be divided between tLe 
two shares in proportion to the sums 
realised by the sale thereof. The decree 
went on to provide that the 7 bzswansis 4 
hachwansis-share in  Partauli should be 
sold and the proceeds along with the 
balance aforesaid should be devoted to the 
discharge of the second mortgage. In 
July 1913 the judgment-debtors paid 
Rs. 2,085 into Court, that being the amount 
then due on the first mortgage, and 
claimed that it should be received by 
the decree-holders on account of that 
mortgage alone, and that that mortgage 
should be declared to have been discharged. 
The decree-holders objected and the Court 
held with them that the payment must 
be taken to have been made on account 
of the whole decree. The judgment-debtors 
appealed to this Court bat their appeal 
was dismissed. In February 1914 the 
decree-bolders made the application for 
execution out of which this appeal has 
arisen, praying that the property might 


be sold in accordance with the directions 
contained in the decree. The judgment- 
debtors _objected that the first mortgage 
had been discharged by the payment of 
1913 and that the decree-holders were 
entitled only to bring to sale the 7 
biswansis 4 kachwansis-share in Partauh., 


The Court below has held that the decree- 
holders are entitled to bring to sale a 2 
biswas-share in Partauli and a 5 biswanszs- 
share in Nausana for recovery of the 
balance due under the decree, that is to 
say, the amount due under the second 
mortgage. We cannot follow the Subordinate 
Judge in his construction of the decree. 
In our opinion the  judgment-debtors 
cannot go behind the previous decision 
that the payment made by them was made 
on account of the decree as a whole. 6 
hold that the decree-holders are entitled 
to execute the decree in accordance with 
its terms, z.e., -they are entitled to bring 


to sale the 5 O6iswas-share in Partauli 
and the 5 Ozswansts-share in Nausana. 
Out of the proceeds the first mortgage 


should be diszharged and the balance, if 
any, should be dealt with as directed by 


é 


Vol. XXVIIT] 
RAJAGOPALA CHETTY ©. KANDAPPA CHETTY. 


the decree, i. e, 41/125ths of the balance 
attributable to the share in Partauli and 
the svhole balance attributable to the share 
in Nansana should be devoted to the 
discharge of the sezond mortgage, and then 
if necessary the 7 biswansis 4 kachwansis 
share in Partauli should be sold. The 
amount paid in by the judgment-debtors 
should be treated as part satisfaction of 
the decree as a whole and dealt with in 
the usual way. The only question is 
whether we can make an order to this 
effect now, seeing that the Court below has 
made an order giving the decree-holders 
less than they are entitled to and the 
decree-holders have not appealed against 
it. Order XLI, ale 33, empowers us to 
pass such an order if we think fit to do 
so. On a full consideration of all the 
circumstances, we have come to the 
conclusion that we ought to take advantage 
of this rule. The order of the Court 
below is clearly wrong, but it would be 
most inequitable to merely set it asicle as 
suggested by the judgmeut-debtors with 
the probable result of putting an end to 
further execution of the decree. In 1913 
the judgment-debtors sought to take 
advantage of the peculiar nature of the 
decree and prevent the decree holders 
from enforcing their security. That attempt 
was frustrated by the Court. Their present 
objection is another dishonest attempt to 
deprive the cecree-holders of the fruits 
of their decree. We, therefore, allow this 
appeal and set aside the order of the 
Court below, but we direct that the 
decree be executed in the manner laid 
down inthe decree, that is to say, that 
the 5 Otswas-share in Partanli and the 
5 btswansis-share in Nausana be sold and 
the proceeds be devoted to discharging the 
first mortgage, that the balance be dealt 
with as provided by the decree, and that 
the 7 liswansis 4 kachawansts share in 
Partanli be sold and the proceeds together 
with the balance aforesaid be devoted to 
discharging the second mortgage, and that 
the sum paid into Court by the judgment- 
debtors be credited towards the decree as 
a whole. The parties will pay their own 
costs in this Court. The jndgment-debtors 
will pay the decree-holders costs in the 
Court below. 
Appeal allowed, 
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MADRAS HIGH COURT. 

Civir, AppraLs Nos. 127 AND 128 or 1912, 
December 8, 1914. 
Present:—Sir John Edward Power Wallis, 
Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 


RAJAGOPALA CHETTY—Praintivr— 


APPELLANT 
VETSUS 
P. KANDAPPA CHETTY AND OTHERS— 
i DEFEN DANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 34 — 
Discretion of Court to award interest—Plaintift 


not entitled to contract rate as of right. 

A plaintiff is not entitled as of right to 
interest from the date of suit to the date of 
decree. The question is one for the discretion 
of the Court, which should not, however, refuse to 
allow any interest without assigning any reasons 
for doing so. 

Sophia Orde v. Alexander Skinner, 3 A.91 at pp. 106, 
107; 7 L A. 196; 7 ©. L. R. 295; 3 Suth. P. C. J. 78S; 
4 Ind. Jur. 470; 4 Saraswatis’ P, C. J. 178, followed. 

Ramachandra v. Devu, 12 M. 485, dissented from. 


Appeals against the decrees of the District 
Court of North Arcot in Original Suits Nos. 
30 of 1Ł10 and d of 1911, respectively. 

Mr. A. Ramachandra Aiyar, for Mr. D. 
V. Neelamegachariar), for the Appellant. 

Mr. L. Venkataraghava Adyar, (for Mr. 
L. A. Govindaraghava Atyar), for the Re- 
sponcents. 


JUDGMENT. 
IN APPRAL Suit No. 127 or 1912. 
Having regard to the language of 
section 34 of the Code of Civil Pro- 
cedure and the observations of their 
Lordships in Sophia Oide v. Alexander 
Skinner (1), we are unable to follow the 
decision in Ramachandra y. Deru (2) that 
the plaintiff is entitled as of right ts 


recover the coutract rate of interest from 
the date of suit to the date of decree. 
The question is one for the discretion of 
the Court, but in this case, the District 
Judge has not allowed any interest at all 
for this period and has given no reason 
for taking this course. We must modify 


the decree by awarding interest for the 
period at the rate of Y9 per cent. per 


annum. The appeal is not pressed as to 
the other two items, which the lst respond- 
ent’s Vakil says have been recovered from 
the 2nd defendant. The appeal is 

(1) 3A. 9! at pp. 106,107; 71. A. 196; 7 C. L.R. 
295; 3 Suth. P. C. J. 788; 4 Ind. Jur. 476;,4 Saraswati’s 
P. C.F. 178. 

(2) 12 M. 485. 
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‘allowed as to the interest with propor- 
tionate costs and the decree will be 
modified accordingly. As regards the 


disallowed items there will be no order as to 
costs on either side. 


The memorandum of objections is dismissed 
with costs. 


Ix AppeaL Sur No. 123 or 1912. 


This case follows our decision in Appeal 
No. 127 of 1912 on the file of the High Court 
and for the reasons as are contained in 
our judgment therein, this appeal also is 
allowed as regards interest with costs in 
this Court, and the decree will be modified 
accordingly. 

Appeals partly allowed. 


CALCUTTA HIGH COURT. 
Seconp Cryin APPEAL No. 1496 or 1911. 
December 7, 1914. 

Present:—Mr. Justice Holmwood and 
Jnstice Sir Herbert Carnduff, Kr. 
Fakir MOHAN DAS AND ANOTHER— 
DEFENDANTS — APPELLANTS 
UETSUS 
JAGABANDHU RAUT AND oTHERS— 
PLAINTIFES—RESPON DENTS. 
Non-oceuzancy right, extinction of—Rebinquishment. 

Where the worship of the thakuris a necessary 
condition of a tenancy, the entire neglect to take 
possession and carry on the worship amounts to evi- 
dence of relinquishment and repudiation. [p. 481, col, 
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Dayamoyi v. Ananda Mohan R-y Chowdhury, 27 Ind, 
Cas. 61:18 C, W. N. 971; 20 0. L. J. 52; 42 C. 172, 
followed. 

Appeal against the decree of the District 
Judge of Cuttack, dated the Ist of April 
1911, reversing that of the Munsif, Addi- 
tional Court at Balasore, dated the 30th of 
July 1910. 

Babus Mohini Mohan Chatterjee and Pyari 
-Mohan Chatterjee, for the Appellints. 

Babu Satish Chandra Bose, forthe Respond- 
ents. 

JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiffs for 
confirmation of possession after declaration 
of the plaintiffs’ yoti right to the land in 
suit, 

The history of the land is sufficiently set 
ont inthe preamble to the judgment of the 
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lower Appellate Court. It appears that in 
the revisional Settlement after a dispute 
under section 103 of the Bengal Tenancy. Act 
the Assistant Settlement Officer found that 
the plaintiffs-appellants were in possession, 
but that the respondent No. 1 was a razyat, 
so the appellants were recorded as shikmz 
ratyats under the respondent No. 1, though 
the parties both deny the relationship of 
tenant and under-tenant as between them- 
selves. 

The learned Munsif in the first Court 
dismissed the plaintiffs’ suit, on the ground 
that they had not succeeded in getting rid 
of the presumption raised by the Record of 
Rights. The learned Judge in the Court 
below has set aside the judgment and decree 
of the Munsif and has given the plaintiffs a 
decree declaring their vyots right to the 
land in suit and confirming their possession. 
Incidentably the learned District Judge in 
the Court of Appeal below has found as a 
fact that Jagannath, thé ancestor of the 
defendants, was a non-occupancy, raiyat, 
though he has held erroneously as has now 
been decided by authority, that such a right 
is not heritable. He has, however, further 
found as a fact that there was relinquishment 
of the tenancy by the act of defendant No. 4 
and by the acquiescence of the other defend- 
anis who, he found, were never in possession. 
He has, therefore, reversed the Munsif’s 
decision and found for the plaintiffs, 


In appeal itis urged that the heritable 
non-occupancy right of the defendants Nos. 1 
and 2, who are the appellants before us, 
cannot be defeated by the act of relinquish- 
ment of defendant No. 4 or by the mere 
non-payment of rent by the other defendants. 
There is one rather important fact which the 
learned Judge thinks has not much to do 
with the question, that is, that the origin of 
the tenancy was an undertaking of Jagannath 
to conduct the worship of the (thakur as 
shebatt in lieu of rent. This point he says 
is made much of by the respondents and in 
the appeal before us their learned Vakil abso 
pressed it as most important. But in the 
face of the Judge’s finding that there was 
virtual relinguishment by the defendants of 
the holding by reason of their never taking 
the tenancy and allowing their co-tenant 
who wns in possession to abandon, it seems 
to us that this fact goes strongly against 
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the defendants’ case. Ifthe worship of the 
thakur was a necessary condition of their 
tenanty, the entire neglect to take possession 
and carry on the worship would, in our 
opinion. amount to such evidence of 
relinquishment and repudiation as would 
cover the rule laid down in the recent 
Fall Bench ruling in Dayamoyt v. Ananda 
Mohan Roy Chowdhury (1). The substantial 
effect of the defendants Nos. 1 and 2’s 
conduct would be a relinquishment or repudi- 
ation of the tenancy. 


The case is not altogether free from 
difficulty, but on full consideration we are 
of opinion that “it is concluded by the 
findings of fact in the lower Appellate 
Court. The appeal is, therefore, dismissed 
with costs. 

appeal dismissed, 


(1) 27 Ind. Cas. 61; 18 C. W. N. 971; 20 ©. L. J. 52; 
42 C., 172, 


PUNJAB CHIEF COURT. 
Frrst Civit Miscaniangeous APPEAL No. 1639 
or 1914. 

January 16, 1915. 
Present:—Mr. Justice Shadi Lal. 
GOKAL CHAN D—Pratnti re—-APPELLANT 
VETSUS 
THe LAHORE BANK, LTD., TAROUGH 
THe HONBLER. B. BAKHSHI SOHAN LAL, 


LIQUIDATOR— RESPONDENT. 
Companies Act (VI of i882), s. 169-—-Settling a share. 
holders name on list of contributories-—Forfeiture of 
shares-—General notice to forfeit shares by Company ~ 
Absence of resolution to forfeit share of certain share- 
holder, effect of-—Share-holder, whether can insist on 
forfetture—Clause in Company's Articles that shares 


will ipso facto be forfeited on default, effect of-~Default > 


in payment of calls—Option of Company to forfeit. 

To constitute a valid forfeiture of shares there musi be 
power to forfeit, and intention to forfeit, and a notice 
of that intention, and further, the intention must be 
actually carried into effect. A default in pryment 
of talls does not ipso facto bring about a forfeiture, 
nor does the intention to forfeit not carried into 
effect amount to a forfciture. [p. 481, col. 2.] 


A Company has got the option to forfeit or not and 
unless the option is c€ercised the defaulter continues 
to be a member of the Company. Even where the 
Articles provide that a forfeiture shall take place 
tp facto on default in payment of calls, 
defaulting share-holder cannot insist on the cla 
acted upon. [p. 43], col. 2.] 
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In re East Kongsberg Company; Brigg’s case, 1 Eq. 
309; 35 L. J, Ch. 216; 12 Jur, (x. s.) 89; 13 L. T. 627: 
14 W. R. 244, followed, 


Miscellaneous first appeal from the order 
of the District Judge, Lahore, dated the 
27th April 1914, settling the appellant on 
the list of contributories. 

` Bakbsbi Gokal Chand, for the Appellant. 

Mr. Nihal Chand Mehra, for the Respond- 
ent. 


JUDGMENT.—This is an appeal under 
section 169 of the Indian Companies Act, VI 
of 1882, from an order of the District Judge 
settling the appellant on the list of the 
eontributories of the Lahoro Bank, Limited 
now in liquidation. The learned Counsel for 
the appellant has not challenged the finding 
that his chent applied for, and was duly 
allotted ten shares, and the sole question fop 
determination is whether the shares were 
forfeited by the Company. 

Now it appears that the appellant made 
defanlt in the payment of the calls on the 
shares and accordingly the Company issued 
to him on the 18th May 1911 a notice 
that if he did not pay the arrears of his 
calls by a certain date, his shares would 
be liable to be forfeite]. The appellant did 
not make the payment and itis clear that 
the Company did not carry out its threat 
and did not, in accordance with Article 34 of 
the Articles of Association, pass a resolution 
forefeiting the shares. The appellant’s name 
remained on the books of the Company as 
it had been before the notice. 1 cannot, in 
these circumstances, hold that he ceased to 
be a member of the Company. 


To constitute a valid forfeiture there must 
be the power to forfeit, and intention to 
forfeit, and a notice of that intention and 
further, the intention must be actually carried 
into effect. It seems to me abundantly 
clearly that a defanlt in payment of calls 
does not ipso facto bring about a forfeiture, 
nor does the intention to forfeit not carried 
into effect amount to a forfeiture. The 
Company has got the option to forfeit or not 
auc unless the option is exercised, the 
defaulter continues to be a member of the 
Company. Even where the Articles provide 
that 4 forfeiture’ shall take place mso facto on 
default in payment of calls, the defaulting 
share-holder cannot insist on the clause being 
acted upon. This principle of law is fully 
korne out by the decision of the Vice- 
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Chancellor in In re Hast Kongsb:rg Company; 
Brigg’s case (1). 
holder received notice that if he did not 
pay his calls in arrears by a certain date, 
his shares will be forfeited without further 
notice; he paid his calls on some of his shares 
but not on others, stating that he should 
submit to their forfeiture, but the Directors 
after all did not forfeit them, and kept his 
name on the books. On the subsequent 
winding-up of the Company he was held to he 
a contributory in respect of all his shares. 
Following the law laid down in the above 
judgment, I hold that there has been no 
forfeiture in this caseand that the appellant 
was rightly placed ou the list of contributories. 
T accordingly affirm the order of the District 
Judge and dismiss the appeal with costs. 


Appeal dismissed. 
(1) L Eq. 309; 35 L. J. Ch. 216; 12 Jur. (N. s.) 
89; 13 L. T. 627; 14 W. R. 244, 





ALLAHABAD HIGH COURT. 
First UWIT Apparat No. 318 or 1913. 
February 18, 1915. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
Musammat SUNDAR KUN W AR— PLAINTIFF 

—~APPELLANT 
versus 

DINA NATH AND OTHERS— DEFENDANTS — 

RESPONDENTS. 

Res judicata—Hjectment suit in Revenue Court— 
Question of proprietary title decided—Appeal not filed 
in Civil Court—Finality of decision— Subsequent suit 
in Civil Court, maintainability of. 

Where in an ejeciment suitin a Revonuo Court 
the defendants raise a plea of proprietary title and 
the Revenue Court decides the question itself and 
the plaintiff fails to appeal to the District Judge, 
the decision of the Revenne Court becomes final and 
bars any subsequent suit in the Civil Court. [p. 433, 
Ce hide Singh v. Mohammad Mehdi Ali Khan, 3 
Ind. Cas. 954; 32 A. 8 GA. L. J. 917; Bed Saran 
Kuar v. Bhagat Deo, 10 Iad. Cas. 924; 8 A. L. J. 
341 (F. B.); 38 A. 453; Beni Pande v. Raja Kausal 
Kishore Prasad Mal Bahadur, 29 A. 160; 4 A. L. J. 58; 
A. W. N. (1907) 6, referred to. 

First appeal from the decision of the 
Subordinate Judge of Moradabad, dated the 
9nd May 19138. 

EACTS.—The plaintiff, Sundar Kunwar 
instituted a suit in the Revenne Court, 
The defendants pleaded that they were not 
her tenants and thatthe plaintiff had given 
them the property. The Assistant Collector 


In that case, a share- ° 
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decided in favour of the defendants. The 


plaintiff appealed to the Commissioner who 
affirmed the decree of the Collector The 
plaintiff again brought a suit in the Revenue 
Court, which dismissed the suit. The plain- 
tiff theu brought the present suit in tlre 
Civil Court. The Subordinate Judge dis- 
missed the suit, the plaintiff appealed to 
the High Court. 

Mr. B. E. O’Conor (with him Dr. Surendra 
Nath Sen), for the Appellant :—The defend- 
ants were trespassers. They were in pos- 
session withont any right and the suit for 
their ejectment could only lie in the Civil 
Court. The learned Judge is wrong in 
holding that the suit was not cognisable by 
the Civil Court. j 


In the first case, the finding that the 
defendants were rent-free grantees and 
had got the same as gift was wholly 
unnecessary. The point that arose in 
that case was whether the defendants were 
tenants. Rent-free grantees cannot be 


called proprietors, and the defence of being 
rent-free grantees. did not raise a question 
of proprietary title and so no appeal lay 
to the District Judge. The present suit 
was, therefore, not barred. 

Mr. Mohan Lal Sandal, for the Respondents:— 
The defendants clearly raised a question of 
proprietary title. They denied that they 
could be ejected as tenants. If the plaintiff 
felt aggrieved by the adverse decision of 
the Revenue Court against him, his remedy 
lay in an appeal to the District Judge. 
He did not avail himself of his opportunity 
and the decision has become final between 
the parties, and the present suit cannot be 
entertained. , 

I rely on Shazade Singh v. Mohammad 
Mehdi Ali Khan (1) and Bed Saran Kuar v. 
Bhagat Deo (2). 


The Revenne Court had the right to 
decide the question of proprietary title 
raised. It having decided it, and the judg-. 
ment having become final, the present suit 
is barred. . 


JUDGMENT.—This appeal arises ont of 
a suit for ejectment. A suit was instituted 
© 


(1) 3 Ind. Cas. 954; 6 A. L. J. 917; 82 A. 8. 
(2) ” Ind. Cas. 924; 33 A. 453; 8 A. L. J. 841 
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by the plaintiff in the Revenue Court in 
the year 1909 or 1910, in whieh the 
plaințiff alleged that the defendants were 
her tenants and she sought to eject them 
for non-payment of rent. In that case the 
defendants pleaded that the plainti had 
given them the property. The Assistant 
Collector held that the story told by the 
defendants was correct, namely, that the 
plaintiff having no issue of her own brought 
them from their village and established 
them on the property, promising that they 
should have the property now m suit. 
Having found that these were the true 
facts he concludes by saying, “under these 
circumstances I find the defendants are 
rent-free holders of the land in suit, 
which was given to them in gift by the 
plaintiff’. The plaintif appealed to the 
Commissioner (not to the District Judge). 
The Commissioner held in effect axactly 
the same as the Assistant Collector had 
held. Meanwhile a second suit had been 
brought by the plaintiff for rent, also in 
the Revenue Court. This suit has been, 
dismissed as being a matter which was 
already decided in the suit to which we 
have already referred. The plaintit then 
instituted the present suit in the Civil 
Court. The Court below has dismissed her 
suit on the ground that the previous pro- 
_ ceedings bar the suit. 

It seems to us that thedecision of the 
Court below was correct. The plea of the 
defendants in the first mentioned suit was 
clearly a plea that they were the proprietors. 
Two courses were open to the Revenue 
Court. It could decide the question itself, 
in which case the appeal lay to the 
District Judge, or it might refer the parties 
to the Civil Court, From the nature of 
the issue framed and the finding of the 
Court it seems to us that we must 
presume that the Revenue Court adopted the 
first course. lt was, therefore, the plaintiff's 
duty to have appealed to the District Judge 
. if she was dissatisfied with the decision. She 
did not do so and, therefore, the decision of the 
Revenue Court is final and has the same 
effect as the decision of the Civil Court. 
[See Shazade Singh v. Mohammad Mehdi Alr 
Khan (1), Bed Saran Kuar v. Bhagat Deo (2), 
Beni Pande v. Raja Kausal Kishore Prasad Mal 


Bahadur (3) ]. 
(3) 29 A. 160; 4 A. L. J. 68; A. W. N. (1907) 6. 
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If we were to hold that 
Assistant Collector and tbe 
Commissioner was that the defendants 
were rent-free grantees, then the plaintiff’s 
remedy would be under the Tenaney Act 
to have the rent-free graut resumed. 

We dismiss the appeal with costs including 
in this Court fees on the higher 
scale. 


the decision 


Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL Crvin Sorr No. 1309 or 1914. 
February 5, 1915. 
Present:— Mr. Justice Macleod. 
NISSIM ISAAC BEKHOR— PLAINTIFF 
VETSUS 
Haji SULTANALLI SHUSTARY— 
DEFENDANTS. 

Contract— ‘C. i. f meaning of—-Bill of lading — 
Insurance against war risks—Purchuser, whether bound 
to pay the premium—Shipment at enemy port—~Royal 
Proclamation forbidding trading with enemy, effect of. 

Ac if. contract is one under which the pur- 
chaser is bound to pay the stated prive for the goods 


‘on tender of the documents showing that the goods 


have been shipped for transit, to the port of 
destination, duly insured according to the terms of 
a cia and that freight has been paid. [p. 485, 
col. I. 

A-bill of lading, as known to merchants, is a 
receipt for goods actually delivered over and shipped 
on board the ship named therein signed by the 
captain of the steamer or his representative, and no 
document which does not conform to these con- 
nis can strictly be calleda bill of lading. [p. 436, 
col. 2. 

A c.i f. purchaser is entitled to ask for a bill of 
lading, for he is not bound to pay upon proof merely 
that the goods have arrived at the port of departure. 
[p. 436, col. 2.] 

On the 9th of June 191+ the defendants contracted 
with the plaintiff for the purchase of five tons of 
round copper bottoms “e. i. f. Mahomerah, net cost 
in Bombay against bill of lading’. The copper was 
shipped on board the steamer Tangistan on or about 
the 28th July 1914. On the 5th of August in con- 
soquence of war having broken out between Great 
Britain and Germany, the plaintiff’s agent in England 
insured the copper against war risks. The documonts 
arrived in Bombay onthe 7th of September, where- 
upon the plaintiff demanded payment of tho price 
and the war insurance premium which latter the 
defendants refused to pay. By another contract in 
writing, dated the 17th July 1914, the defendants 
purchased from the plaintiff 900 bags of sugar e. 7. f. 
Mahomerah, July shipment, the defendants undertak- 
ing to pay for the sugar in Bombay against the bills 


‘of lading. The sugar was shipped at Hamburg on 


board the steamer Nicomedia on the 28th of July 
and was insured against war riskson the 0th, 
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Tho documents arrived in Bombay on the 15th August 
when the plaintiff demanded payment, which the 
defendants refused on the ground that there were 
no bills of lading and that owing to the war and the 
Royal Proclamation of 5th August, the contract had 
become impossible of performance: 

Held, (1) that as the plaintiff was not bound to 
insure the copper against war risks, the defendants 
were not liable to pay the war insurance premiun; 
-[p. 485, col. 2.] 

(2) that in view of the Royal Proclamation the 
second contract had become impossible of perfor- 
mance and the defendants were not liable to pay. [p. 
437, col. 2.] 

It is certainly desirable that a Judge trying a com- 
mercial cause should have a power to dispense with 
the technical rules of evidence for the avoidance of 
expense and delay which might arise from commis- 
sions to take evidence or otherwise, [p. 437, col. 1.) 


Messrs. Weldon and Campbell, for the 
Plaintuf. 

Messrs. Inverarity and Setalcad, for the 
Defendants. 

JUDGMUNT.—On tho 9th of June 1914, 
the defendant firm, carrying on business in 
. Bombay, purchased from the plaintiff, a 
merchant, also carrying on business in Boni- 
bay, five tons—round copper bottoms, c.i.f. 
Mabomerah, July shipment, by a contract 
in writing at the price and on the terms 
mentioned in the said contract. The defend- 
ants agreed to pay for the copper in Bombay 
against bills of lading. The copper was 
shipped on board the steamer Tangistan on or 
about the 28th day of July 1914, and the 
plaintiff says le obtained the relative bills 
of lading and also insured the vopper against 
the ordinary marine risks. On the 5th day 
of August, in consequence of war having 
broken oub between Great Britain and 
Germany, the plaintiff's agent in England 
insured the copper against war risks and 
paid 10 per cent. premium for such insur- 
ance... The documents arrived in Bombay 
on the 7th of September, whereupon the 
plaintiff delivered three invoices for the 
copper to the defendants and called upon 
them to pay. the invoice price and also the 
aforesaid premium for insurance against war 
risks. The defendants refused to pay the 
amount demanded, on the ground that they 
were uot liable to~pay the aforesaid premium. 
By another’ contract in writing, dated the 
i7th July 1914, the defendants purchased 
from the plaintiff 900 bags of sugar, cif. 
Mahomerah, July shipment, at the price 
and on the terms mentioned in the said 
contract. The defendants also agreed to pay 


for the sugar in Bombay against the bills 
of lading. The plaintiff alleges that,in per- — 
formance of the contract, he got the sugar 
shipped at Hamburg on board the steamer 
Nicomedia on the 28th of July 1914, 
and obtained the relative bills of lading, 
and also insured the sugar against the 
ordinary marine risks. On the 29th of 
July, his agent in England insured the 
sugar against war risks and paid half 
per cent. premium for such insurance. He 
further alleges that the bills of lading relat- 
ing to the sugar arrived in Bombay ou the 
L5th day of August. Thereupon, he delivered 
to the defendants an invoice of the sugar 
and called upon them to pay the som of 
Rs. 19,251-15-3, being the price of the sugar 
inclusive of the aforesaid premium for in- 
surance against war risks. He further alleges 
that he has tendered the bills of lading for 
the sugar and the policy of insurance against 
war risks to the defendants, but they have 
failed to pay the amount claimed. According- 
ly, he asks fora decreein this suit for the 


‘sum of Rs. 8,878-4-11, being the price of 


the copper with interest at 9 per cent. from 
the 7th of September 1914, and the sum of 
Rs. 19,251-15-3, being the price of the sugar 
with interest at 9 per cent. from the 22nd of 
August 1914, ý 

The defendants in their written statement 
deny that they were liable to pay the 10 
per cent. premium for insurance of the copper 
against war risks. As a matter of fact, since 
the suit was filed, the defendants have paid 
the whole of the plaintiff's claim in respect 
of the copper without prejudice to their 
contentions in this suit, in order to get de- 
livery of the copper; and if their contentions 
are, correct they will be entitled to a refund 
of the amount paid for the insurance against 
war risks. With regard to the sugar the 
defendants do not admit that the plaintiff 
got the sugar shipped at Hamburg on the 
28th of July or that the plaintiff obtained 
the relative Bills of lading in respect of 
such shipment. Finally, they contend 
that, im view of the war and the proclama- 
tions that have been issued from time to time 
by the British Government, the contract 
between the parties has “become impossible 
of performance. 


Exhibits A and B are the contracts for the 
purchase of copper and sugar respectively, 
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They are what are called c. 1. f. contracts 
under which the purchaser is bound to pay 
the stated price for the goods on tender of the 
documents showing that the goods have been 
shipped for transit to the port of destination, 
duly insured according to the terms of the 
contract, and that freight has been paid. I 
think it is clear that under these contracts 
the seller was not bound to insure against war 
risks. This was admitted by defendants’ 
Counsel, and by the plaintiff in his circular 
of the 28th July 1914 addressed to his 
constituents (Exhibit D), whereby he drew 
their attention to the necessity of Insuring 
sugar indented through him against war 
risks in view of the political situation in 
Europe. He alsoasked them to note that if 
he did not receive any instructions by 
Op. M., he would effect the necessary insurance 
agelust war risks on their sugar, and debit 
them with the extra premiums. Without 
receiving any instructions from the defendants 
the plaintiff cabled on the 28th to his agent 
‘in England to effect insurance against war 
risks, and I find that he was not justified 
in debiting the defendants with extra pre- 
miums in the absence of express instructions 
from them which, as a matter of fact, were 
not given. The sugar indented for under 


Exhibit B was insured against war risks at- 


=m 


2 per cent. premium but it appears now that 
the condition for such insurance was that 
the sugar wasto be shipped before the lst 
August, The copper indented for under 
Exhibit A was not insured until the 5th 
August when, owing to war having been 
declared between Great Britain and Germ- 
any, 10 per cent. premium was charged by 
the under-writers. 

The invoices for the copper per SS. Tangis- 
tun were sent to the defendants on the 7th 
September, and on the 9th September they 
write: “Again on the 7th instant yoa sent your 
invoices Nos. 522, 543 and 544 for shipment 
of copper by SS. Tangistan charging 10 
per cent. extra insurance, and we are surpris- 
- ed to’ see why you have put such extra 
amount. Please note that you have never 
informed us that you were going ‘to insure 
copper against war risks before shipment up 
to the time of the invoices, We are quite 
prepared to pay you accordingly as soon as 
we are satisfied that the consignments have 
been really shipped as per invoice and are in 
course of transit.” This might be construed 
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as a cousent ou the part of the defendants 
to pay the 10 per ceut. on being satisfied 
that the goods had been shipped, but the 
plaintifi’s letter of the 10th shows that the 
plaintiff did not consider thatthe defendants 
had agreed to pay the 10 per cent. and in their 
letter of the llth September the defendants 
definitely disclaim all liability for extra 
insurance. Jé was contended that the case 
fell within section 70 of the Indian Contract 
Act, but Ido not thinkit does. The cases 
cited were cases in which a mortgagee was 
held entitled to charge his mortgagor for 
sums paid by him for land revenue to avoid 
the mortgaged land being sold for non-pay- 
ment. The analogy would only hold good if 
the Tangistan had been captured and the 
defendants had claimed the benefit of the 
Insurance against war risks. On the Ylsi 
October the defendants wrote that it had 
been mutually agreed that plaintiff was to 
charge 10 per cent. for war risks on goods 
shipped per SS. ‘angistan, but plaintiff 


denied this in his Solicitors’ letter of 
the 28th October. It is evident that the 
defendants were perfectly willing, ona 


concession, to pay 10 per cent. but this was 
not accepted by the plaintiff, and it is 
impossible to find any substantial ground 
for the contentions in their letter of the 28th 
October that the defendants were bound 
to pay whatever premium the plaintiff might 
have paid on their behalf for the copper. 


I find, therefore, that the defendants are 
entitled to a refund of what they have paid 
to the plaintiff for the insurance effected by 
him against war risks, in order that they 
might get delivery of the copper. 


The next question is whether the 
defendants were entitled to refnse payment 
of the invoice amount of the sugar. 

It is admitted that the invoice (Exhibit K) 
was delivered at the defendants’ office by 


the plaintifi’s clerk, Saul, on the 5th 
August, on which day the English Mail 


arrived. > 

The invoice value was Rs. 19,146-3-3 to 
which was added Rs. 423 approximate 
insurance against war risks pending the 
arrival of policy from London. It is admitted 


. that Rs. 423 was far in excess of what 


had been paid by the plaintiff’s agent in 
London, and, therefore, in any event, the 
defendants were asked to pay more than 
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what was due, but further there is a 
conflict of evidence as to whether the 
shipping documents were tendered on the 
15th August, and I am satisfied that no 
such tender was made. The plaint carefully 
refrains from alleging they were,: nor is 
any such suggestion made in the correspond- 
ence until the 16th November. 

I do not believe the witness Saul, who 
said that he tendered shipping documents 
to the defendants’ moontm together with 
the invoice on the 15th August. The 
documents were sent to the National Bank 
and it would be most unlikely that the 
plaintiff received them from the Bank 
on the same day that they arrived 
from England, and this is supported by 
the plaintiff entering in his  bill-book 
the bill drawn against the sugar on the 
18th Augnst. It seems clear that the usual 
practice of the plaintiff was to serd the 
invoices to his constituents, to inform 
them what was the amount payable, the 
documents thereafter either being sent with 
a covering letter, see Exhibit 8, or being 
delivered over on payment of the invoice 
value. 

But assuming that the shipping documents 
now produced in Court were actually 
tendered to the defendants on the loth 
August, was there amongst them a bill 
of lading against which only the defendants 
were bound to make payment ? Exhibit H 
collectively are the documents relating to 
the YOO bags of sugar issued by the 
Hamburg American Line, which the plaintiff 
contends are bills of lading. The writing 
on the face of the document is in German. 
On the back general rules are printed in 
German and English. 

Each document which was issued Im 
triplicate purports to be a receipt for the 
goods named therein from Messrs. Cobre 
aud Amme for transport by the German 
steamer, Nicomedia, Captain, or subsequent 
steamer through the Suez Canal for 
Mohammerah to .order or to be delivered 
to the order of—. I see no reason to doubt 
that the plaintiff has frequently received 
documents in a similar form purporting 


to be bills of lading which he has 
handed over to his indentors and _ that, 
on presentation of such documents, the 


indentors have obtained delivery from the 
ghipowners of the relative goods and that, 
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therefore, such documents have performed 
the ordinary functions of bills of* lading. 
But it is indisputable that a bill of lading, 
as known to merchants, is a receipt for 
goods actually delivered over and shipped 
on board the ship named therein signed 
by the captain of the steamer or his 
representative,. and no document which 
does not conform to these conditions can 
strictly be called a bill of lading. It may 
be that, as a matter of convenience, ship- 
owners may issue to shippers rezeipts in 
triplicate for goods delivered at the 
warehouse for shipment, such receipts 
being accepted by the shippers in place of 
bills of lading, forwarded to the 
consignee and accepted by the shipowners’ 
agents at the port of delivery as entitling 
the consignee to delivery, and under ordinary 
circumstances no dispute would arise. But 
the fact remains that these receipts are 
not evidence of shipment and if such a 
receipt is tendered to a c.i. f. purchaser, he 
is entitled to ask for a bill of lading, 
for he is not bound to pay upon proof 
merely that the goods have arrived at 
the port of departure. It has been contended 
that, under the contract in this case, the 
purchaser has agreed to accept the date of 
the carriers’ or whartingers’ receipt as the 
date of shipment, and that, therefore, he 
is not entitled to say that the goods were 
not shipped on the 28th July, the date 
on which the documents (Exhibit IT) were 
issued. But that agreement is contained in 
the clause which absolves the seller from 
responsibility for late ov non-arrival of 
the goods under certain circumstances and 
declares that the period during which such 
stoppage as is therein described continues, 
shall not be considered to form part of 
the time mentioned in the contract for 
the completion thereof. Therefore, the sugar 
having been received by the carriers at 
Hamburg on the 28th July, the purchaser 
could not contend that it was not July 
shipment, but the seller was not absolved 
from his obligation to tender a bill of 
lading. If a bill of lading had been ten-. 
dered the purchaser wofld have been bound 
to pay the invoice value, though he would 
be still entitled to claim a refund if he could 
prove that, as amatter of fact, although 
the bill of lading had been issued the goods 
had not been shipped. 
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‘The defendants, before the hearing, took ont 
a summons for the issue of a commission to 
examine witnesses in London, Dunkirk and 
Hamburg inorder to prove, that the Nico- 
media left Dunkirk onthe 30th July and 
arrived at Hamburg onor about the 31st 
July, but I do not think that they were 
entitled in this smt to ask for such a 
commission, as the question whether the 
goods had been shipped could only be relevant 
ina suit to be filed by the defendants. 


Mr. Inverarity produced certain copies of 
Lloyd’s Weekly Index which showed that, 
according to the information received at 
Lloyd’s from their agents, the Nicomedia 
left Dunkirk on the 30th July, arrived at 
Hamburg on or about the 31st July and was 
still there in November. He admitted that 
the information contained in the Weekly 
Index was not evidence, but it seems unfortu- 
nate that ina Court dealing with commer- 
cial cases it should not be permissibie to 
rely on sucha publication which is treated 
by business men as affording reliable infor- 
mation regarding the movements of ships 
on Juloyd’s register and that it should be 
necessary in order to prove where a ship 
was ona particular date to produce evidence 
of witnesses who had actually seen the ship. 
A special list for commercial causes was 
instituted so as to induce the confidence of 
the commercial world that their disputes 
would be adjudicated upon expeditiously and 
in accordance with the Law Merchant. 
The law of evidence has always been the 
despair of the business man and apart from 
the fact that a commercial cause is set down 
for hearing as soon as possible after the 
issue of the summons and takes precedence 
of other causes, there is little to be gained 
if a party is exposed to the ordinary delays 
of the law. 


It is certainly desirable that á Judge 
trying a commercial cause should have a 
power to dispense with the technical rules 
of evidence for the avoidance of expense and 
delay which might arise “from commissions 
to take evidence or otherwise. 


The last question is whether if the bills 
of lading had been tendered, that would have 
amounted to a valid tender having regard to 
the Proclamation issued by the British 
Government on thé 5th August and published 
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in the Bombay Government Gazette, on the 
10th August (Exhibit 9). 

All persons resident. carrying on ousiness 
or being in British dominions are warned 
not to supply to or obtain from the German 
Empire any goods, wares, or merchandise or 
supply to or obtain the same from any person 
resident. carrying on businessor being therein, 
nor to supply to or obtain from any person 
any goods, wares, or merchandise for, or by 
any way of transmission to or from the 
German Empire or toor from any person 
resident, carrying on business or being therein, 
nor to trade in or carry any goods, wares, 
or merchandise destined for or coming from 
the German Empire or for or from any 
person resident, carrying on business or being 
therein. 

It is difficult to see how the acceptance of 
the shipping documents relating to the sugar 
by the defendants would be considered as not 
being a violation of this Proclamation. 

In Duncan For & Co. v. Schrempft §& Bonke 
(1) the plaintiff had sold Chilian honey per 
steamer cif. to Hamburg. The honey was 
shipped ona German steamer and on the 
bih August what was admitted asa tender 
of the shipping documents was made. The 
defendants refused to accept the tender. On 
a special case stated by arbitrators it was 
held that such refusal was justified, because 
by accepting the tender and obtaining the 
goods the defendants would be carrying out 
a contract in violation of the Proclamation 
against trading with the enemy. It seems 
that this decision must cover a case of goods 
coming from Germany. 

The suit must be dismissed with costs, 
each party to pay his own costs of the 
summons for commission. 

Defendants to he entitled toa refund of 
the amount paid for the 10 per cent. premium 
and interest, if any, with interest at sis 
per cent. from date of payment. 


Suit dismissed, 
(1) (1915) 1 K. B. 365; 31 T. L. R. 66; 59 S. J. 92 
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ALLAHABAD HIGH COURT. 
Second Crvin APPEAL No. 1575 or 1914. 
February 11, 1915. 

Present:— Justice Sir George Knox, KT. 
KALLU AND ANOTHER—— DEFENDANTS — 
APPBLLANTS 
VETSUS 
PARBHU LAL—P tatntirr—RE&sPonpDENT. 

Contract Act (IX of 1872), s. 16——Document—Undue 
influence— Burden of proof—Circwmstances dominating 
the wili—Inference. 

Where a kabuliat registered three days after its 
execution contained nothing in the document itself 
to show that it wasa hard bargain or otherwise of 
an exacting nature, it is for the executant to prove 
that it was executed under unduc influence. The fact 
that a compoundable criminal case was pending 
between the parties and the prosecution was ready 
to compound the offence and to withdraw the charge 


3f the kabuliat was executed and that the executant -~ 


was ready to execute if on condition of the with- 
drawal of the charge, would not lead to the necessary 
inference that the other side wasin a position to 
dominate the will of the executant and that he used 
that position to obtain an unfair advantage upon him. 
[p. 489, col. 2.] 

Gobardhan Das v. Jat Kishen Das, 22 A. 224; 
A. W. N. (1900) 52, referred to. ~ 

Second appeal from the decision of the 
Second Additional Judge of Aligarh. 

Mr. Haribans Sahai, for the Appellants. 

JUDGMENT.—Thisis an appeal brought by 
Kallu and Karamat-ul-lah who were defend- 
ants in the Court of first instance. The 
plaintiff was one Parbhu Lal. The lower 
_Appellate Court has found upon evidence 
certain matters to which I shall presently 
refer, and the learned Vakil who appeared 
for the appellants has more than once stated 
in his argument that he accepts the findings 
of fact as found by the lower Appellate 
Court. His contention is that the lower 
- Appellate Court has drawn wrong inferences 
of law. and not that it has arrived at wrong 
findings of fact. It 1s admitted in the case 
that the appellants executed a kabuliat on the 
4th of November 1909 in favour of, the re- 
spondent and that that kabulcat was after- 
wards registered. 


The findings of fact are that one 
Abdullah was co-sharer in the village, that the 
land in suit was Abdullah’s sr land, that 
Abdullah’s proprietary rights passed by sale 
to Ahmad Bux and that Ahmad Bux in turn 
transferred the rights, whatever they were, 
to the respondent. The result of all these 
transactions was that Abdullah became an 
ex-proprietary tenant of this land, After 
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becoming ex-proprietary tenant Abdullah 
sub-let those tenant rights to the appellants. 
Later on the respondent ejected Abdullah on 
the 3rd of August 1909. With that ejecfment 
of Abdullah went the tenant rights of .the 
persons to whom Abdullah had sub-let them, 
t. e., the appellants. Three months after this 
had come and gone the appellants executed 
the kabuliat in favour of, the respondent. It 
is not easy at first sight to see how this 
position can be got ont of but his arguments 
addressed to me have been very ingenious. 

They are (1) that when Abdullah was 
ejected the tenant rights of Abdullah enured 
infavour of all the co-sharers. The appellants 
were two of such co-sharers, I believe there 
were eight in all, and the tenants’ rights 
enured partly in favour of other cc-sharers in 
the mahal. It is not easy to see what follows 
from this argument. The position laid down 
is unassailable; if amounts to. this and no 
more, that the appellants by reason of 
being co-sharers of the whole mahal become 
co-sharers of the rights vested in Abdullah, 
nothirg more. 


In the course of the delivery of this 
judgment I was informed that what the 
argument meant was that upon the ejectment 
of Abdullah the ex-proprietary rights of 
Abdullah became extinguished and the 
land which Abdullah held became ordinary 
land. Press this as far as it can be 
pressed, it will not extend to the necessary 


inference that the appellants became 
tenants or joint tenants in the land in 
dispute. In the course of the argument 


allusion was made to the evidence of the 
patwart, who is said to have stated that 
this land became the kashti of all the 
proprietors. This may or may not be a 
correct interpretation of what the patwart 
did say. The mere fact ibat land was 


written down in the patwari papers as 
. khudkasht land will not make that land 
khudkasht, more than an entry in tne 


patwari papers will be required to establish 
this, when disputed, as in this case. 
Then the second contention is that the 
appellants never got possession. The lower 
Appellate Court has considered this question 
and finds that ‘the land | covered by the 
kabuliat is cultivated by the appellants 
or their relatives. This is tantamount to 
a finding that the kabultat was acted 
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upon. But there is a -still further contention 
and that is that the kabulat is void, 
inasmuch asit was executed under undue 
infiuence and my attention was directed to 
section 16 of Act IX of 1872. This 


point also did not escape the consideration ` 


of the lower Appellate Court. That Court 
found itself unable to deal with this issue 
and referred to the Court of first instance 
the following issues:— Whether the 
defendants executed the said kabuldat, dated 
the 4th November 1909, through undue 
influence, and was that influence exercised 
by the plaintiff or by anybody else acting 
on his behalf? In the order of remand 
the Court was directed to take such 
additional evidence as may be necessary 
for a proper decision. The finding returned 
was that the defendants were undaly 
influenced to execute the kabuliat; because 
there was a criminal case pending between 
the parties under sections 352 and 447 of 
the Indian Penal Code and the plaintiff 
said he would not withdraw it unless the 
defendants executed the kabuliat. The 
lower Appellate Court considered this finding 


and disagreed with it. It held that if 
the defendants agreed to execute the 
habuliat on the Ist November 1909 


because the plaintiff withdrew his charges 
against them uncer those sections, it was 
not undue influence but, consideration and 
that the defendants were the gainers by 
the kabuliat, because they had otherwise 


no right to hold the land m question. 
Section 16 lays down that “a contract is 
said to be induced by undue influence’ 


where the relations subsisting between the 


parties are such that one of the parties - 


is in a position to dominate the will of 


the other and uses that position to 
obtain an unfair advantage over the 
other.” The criminal case was a charge 


of offences ‘punishable under sections 447 
and 352. Neither offence is a grave charge 
and both the offences are offences which 
the law permits parties to compound. 
Séeing that this particular kabuliat was 
both executed and registered some three 
days after it was executed, the burden of 
proving undue iefluence would lie on the 
appellants. The words of section 16 of 
Act IX of 1872 are important; they 
go on to say that “where a person who 
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is in a position to dominate the will of 
another enters into a contract with him, 


‘and the transaction appears, on the face 


of it or on the evidence adduced, to be 
unconscionable, the burden of proving that 
such contract was not induced by undue in- 
finence stall lie upon the person in a position 
to dominate the will of the other.” The 
words themselves show that this clause 3 
applies only toa transaction which on the 
face of it or on the evidence adduced appears 
to be unconscionable. It would be a very long 
step indeed to take to say that, under the 
circumstances which. have been found by the 
lower Appellate Court that, the execution of 
this kabuliat would be an unconscionable 
transaction. The. probability is that the 
respondent was for some reason very anxious 
to get this kabuliat executed, but there is 
nothing inthe kabuldat itself to show that it 
was a hard bargain or otherwise of an exacting 
nature, even if we go so far and hold thata 
criminal case of a nature here represented had 
sprung up between the parties. The fact that 
the prosecutor was ready to compound the 
offences and to withdraw the charges if the 
kabuliat was executed and that the appellants 
were ready to execute the skabuliat on 
condition of the withdrawal of the charges; 
would not lead to the necessary inference that 
the respondent was in a position to dominate 
the will of the appellants and that he used 
that positicn toobtain an unfair advantage upon 
ttem. The appellants are Muhammadans, the 
respondent is a Hinduand a mahajan. There 
is nothing to show that there had been any 
previous money transactions between the 
parties and that they, therefore, started in this 
race unfairly. This Court has had occasion to 
consider this very question in Gobardhan Das 
v. Jai Kishen Das (1). That case, it is true, 
was decided before section 16 of the Indian 
Contract Act had been amended, but the 
amendment does not seem to make this case 
without value as a precedent. The observa- 
tions of the Chief Justice, Sir Arthur Strachey, 
lay down what is meant by undue influence 
The learned Chief Justice says, referring to 
that particular case: “L have no doubt that at 
the time when he executed the submission he 
was to some extent, at all events, in fear of 
the criminal proceedings, but he does not say 


(1) 22 A. 224; A, W, N. (1900) 52, 
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a word to suggest the conclusion that the 


plaintiff or any one else took advantage of his 
state of mind to apply any pressure or exercise 
any influence to procure his consent. It canuot 
be held that a state of fear by itself con- 
stitutes undue influence. Assuming a state 
of fear amounting mental distress 
which enfeebles the mind, there must 
further be action of some kind, the employment 
‘of pressure or infiuence by or on bebalf of the 
other party tothe agreement.” Nothing of 
this kind has been alleged or proved in the 
‘present. case, and [| hold that the lower 
Appellate Court was right iu its finding that 
the execution of the kabuliat was not brought 
about by undue influence onthe part of the 
respondent. 


to 


One more contention was pressed before me 
and that was that the respondent was not 
entitled to bring this case without joining as 
parties to the case the other co-sharers. 
Section 194 of Act IT of 1901 was cited 
in support of this contention, also that if the 
respondent could sue alone he was not entitled 
to recover anything more than his share of 
the rent. But this contention entirely 
overlooks the finding that a special kabuliat has 
been executed and registered in favour of the 
respondent. The respondentis suing upon 
that registered kabuliat to which he and none 
of the other co-sharers was a party. The case 
appears to me to fall under clause 2 of 
section 194. There was a special contract 
between the parties, the respondent was 
entitled to recover separately his share of the 
rent payable by the appellants. It would be 
for the lambardar and the co-sharers to 
consider whether they are entitled to any part 
of this rent and to sue for it, if necessary. 

None of the other pleas inthe memorandum 
of appeal were pressed before me. In the 
course of the argument my attention was 
drawn to the ease of Lal Mahomed v. Kallanus 
(2). 1 do not propose to say how far I agree 
with the learned Judges of the Calcutta High 
Court; but the case cited seems to me dead 
against the appellants. The learned Judges are 
careful to say tbat in section 116 of Act I 
of 1672 the words “atthe beginning of the 
tenancy” only apply to cases in which tenants 
are put into pessession of the tenancy Ly the 
person to whom they have attorned, and not 


(2) 11 ©. 519, 
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to vases in which the tenants have previously 
been in possession. So far as the tenancy in 
this case is concerned, the appellants had not 
been previously in possession of the tenancy. 
As I pointed ont in another part of this 
judgment, they may have been co-sharers but 
they were not co-sharers of this particular . 
piece of land. The act which put him in 
possession was the act of the respondent follow- 
ing upon the registered kabuliat. 


I dismiss the appeal. 
Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenge Permios No. 5 or 1912-15 cr 
Harpo District. 
August 5, 1913. 
Present:—Mr. Baillie, S. M , and 
Mr. Tweedy, J. M. 
MADARI LAL AND ANOTHER— DerenDanTs— 
APPELLANTS š 
VETSUS ' l 
PAHALWAN SINGH-——PLAINTIFE— 


RESPONDENT. 

Resumption suits—Grantor and grantee, suit between 
— Mortgagee from grantee, whether necessary party— 
Mortgagee, if impleaded, right of, 

In resumption suits a mortgagee from the grantee 
is not a necessary party and is bound by the decision 
arrived at in such suits if the proceedings are fairly 
conducted between the grantor and the grantee; but 
where the proceedings are not fairly conducted 
between the grantor and the grantee, and the mort- 
gagor impleads the mortgagee, the latter has 
the right to have his pleas fully heard and determined. 


[p. 441, col. 1.] 
Gaya Prasad v. Nawab Tasadduk Husain, 6 O. C. 


1:0, referred to. 
Appeal from the decree of the Com- 
missioner, Lucknow, dated Ist April 


1913, 
JUDGMENT. 


Twespy, J. M.—I do not’ think that the 
lower Courts were right in holding that 
ihe mortgagees of this muofi have no locus 
standi in the Revenue Cyurt. lt has been 
held that tley are not necessary parties 
to the suit and that they are bound by 
the decision arrived at by the Courts m 
proceedings fairly conducted between the 
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grantor and grantee. [Gaya Prasad v. Nawab 
Tasadduk Husain (1), quoted in Mata Prasad 
and Maharaj Narain’s Rent Act, page 
177. ] 

In the present case the proceedings were 
not fairly conducted, for the grantees cid 
not contest the suit but left their morte 
gagees to bear the brunt of the grantor’s 
attack. The latter was not bound to make 
them parties, but as he did so, I think 
they have the right to have their pleas 
fully heard and determined. The wajib- 
ul-arz does not show that ~ this grant jis 
resuinable but only that it is assessable, 
and, therefore, the grantees were entitled 
to hold at a fair rent for seven years. 
The finding that. the muaft does not come 
under section 107H is certainly a finding 
of fact and the Commissioner was right 
in not interfering in second appeal; but 
the question whether the grant could only 
be assessed and not resumed has not been 
determined. The claim to have rent assessed 
is not clearly made in the grounds of appeal, 
but it was made in argument by Counsel 
and I think it is entitled to prevail. I 
would decree the appeal in part and under 
rule 13 return the case for assessment of 
rent under section 107G. Costs to be on 
parties. 

Baris, S. M.—lI concur. 


Appeal. partly allowed. 
(1) 60 ©, 110, 
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PUNJAB CHIEF COURT. 
Seconp Civit ArpeaLt No. 1720 or 1912. 
October 28, 1914. 
Present:——_Mr. Justice Johnstone and 
Mr. Justice Shadi Lal. 
Musammat MALAP KAUR- DEFENDAN I -— 
APPELLANT 
Versus , 
HAKIM SINGH AND anorHer—PLamtirrs— 
RESPONDENTS. 

Colonization of Government Lands (Punjab) Act (V of 
1912), 5. 21—Deed of tenant before commencement of 
Act——-Paynent of necessary sums for acquisition of 
proprietary rights, 

Where on the deh of a tenant the tenancy was 
mutated in the names of his son’s widow and his 
son's son’s widow, who paid the necessary sums to 
the Government for the acquisition of proprietary 


wa 
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rights, and the Original tenant’s roversioners claimed 
the property: f 

Held, (1) that section 21 of the Act did not apply 
as the tenant died before the Act came into force; [p. 
442, col. 1.) 

(x) that the defendants, when they had paid in full 
the necessary sums to Government, became ipso facto 
owners in their own right of the land in suit, [p. 
442, col. 1.) 


Second appeal from the order of the Divi- 
sional Judge, Guiranwala Division, dated 
the 27th August 1912. 

Mr. Roshan Lal, for the Appellant. 

Rai Bahadur Pandit Sheo Narain and Sardar 
Kharak Singh, for the Respondents. 

JUDGMENT.—-In this case Mr. Sheo 
Narain on behalf of the respondents has 
raised the preliminary objection that no appeal 
lies. His point is that the issue, after decid- 
ing which the lower Appellate Court re- 
manded for fresh decision, is either a question 
of fact or one of custom; that, if it isa 
question of fact, no second appeal lies, and 
if it is a question of custom, appellants should 
have obtained a certificate for appeal from the 
lower Appellate Court, which they have not 
done; and he refers us to Sawan Singh v. 
Motha (1). We are unable to assent to this way _ 
of dealing with the matter. The first ques- 
tion for ‘decision is, whether section 1, 
Punjab Act V of 1912, governs the case, 
and this is a pure question of law. We, 
therefore, overrule the objection. 

On the merits also we have heard argu- 
ments and have examined the record and the 
law aforesaid, and we find it clear beyond 
all donbt that the decision of the lower Ap- 
pellate Court is incorrect and that its order 
must be recalled and the suits dismissed. 
(Civil Appeal No. 1720 and Civil Appeal 
No. 1721 are intimately connected and can 
conveniently be disposed of together). 


Jawala Singh first obtained the tenancy of 
this land from Government in 1890. He 
died, and eight or nine years befcre suit the 
two widows (defendants in these two cases), 
one of whom is Jawala Singh’s son’s widow 
and the other his son’s son’s widow, admitted- 
ly paid to Government the necessary sums 
for acquisition of proprietary rights. Plain- 
tiffs are the descendants of Gulab Singh, 
father of Jawala Singh, through a son Mewa 
Singh; aud the lower Appellate Court, apply- 
ing section 21 aforesaid of the Colony Act, 

(1) 23 Ind. Cas. 817; 85 P. R. 1914; 162 P. L. R, 
1914; 120 P, W. R. 1914, 
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finds that the land must be treated as an- 
cestral qua plaintiffs. But Jawala Singh 
died long before the Act came into force, 
and the lower Appellate Court has overlooked 
the words in section 21 “when after the 
commencement of this Act any tenant dies,” 
and Mr. Sheo Narain very rightly admits 
that the section 21 cannot be rightly applied 
in this case, even if defendants could be said 
still to be tenants. 

Further we incline to the opinion that 
defendants, when they had paid in full the 
necessary sums to Government, became ipso 
facto owners in their own right of the lands 
in suit; and thus, whichever view is taken 
of their present status, plaintiffs’ suit must 
fail. We are unable to see any forcein Mr. 
Sheo Narain’s contention that even in these 
circumstances there remains a possible case 
for plaintiffs on the score of “custom.” We 
cannot imagine any possible custom under 
which plaintiffs can oust defendants in either 
of the two alternatives stated above. In 
neither case have they any possible locus 
standi. 

For these reasons we accept these appeals 
and dismiss the plaintiffs’ suits with costs 
throughout, the remand orders being set 
aside. 

Appeal accepted. 


BOMBAY HIGH COURT. 
SRGUND Orit APPEAL No. 582 or 1913. 

l December 22, 1914. 
Present:—8ir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
JAVERBHAI JORABHAI— Pharatirr— 


APPELLANT 
VOTSUS 
GORDHAN NARSI—Derexpant— 
RESPONDENT. 


Mortgage—Covenant to compensate—Bhagdari and 
Narvwadurt Act (Bom. Act V of 1862), s. 3-—-Unrecog- 
nized sub-division of hhag, mortyage of —lllegal mortgage 
—Mortgagee, right of, to compensation—Contract Act 
(IX of 1872), s. 65—Limitation Act (IX of 1908), Sch. 
I, Art. 62. 

The house in suit and certain other properties 
were, by a registered deed of 1897, mortgaged to 
the plaintiffs father by defendants Nos. land 2 
and the deceased husband of defendant No. 3, these 
ynortgagors having purchased the properties from 
the bhagdar owner in 1898, In 1991 on accounts 
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being taken between the mortgagors and the mort- 
gagee, part of the property was sold to pay a part of 
the mortgage-debt, while the balance of the debt 
was secured by a fresh mortgage of the house ‘tn suit. 
The mortgagors remained in possession of the house 
as plaintiff’s tenants under yearly rent-notes. The 
last rent-note was passed in 1908. On the defend- 
ants’ refusing to surrender possession the plaintiff 
sued for possession avorring that in case he was 
held not entitled tu recover possession, he was in 
any event entitled, under a covenant contained in 
the deed of mortgage, to compensation, Tho defend- 
ants admitted the morbgage-deed and rent-notes, but 
contended that they wero void under the Bhagdari 
and Narwadari Act and also pleaded limitation: 

Held, (1) that under section 3 of the Bhagdari and 
Narwadari Act both the mortgage and the’rent-notes 
were void. [p. 443, col. 1]; 

(2) that so far as the ccutract of mortgage was 
concerned, the consideration unquestionably failed 
ab initio, and the money advanced by the plaintiff's 
precdecessor-in-title was money réceived by the defend- 
ants for the plaintiff’s use, within the meaning of 
Article 42 of the Limitation Act, and the suit having 
been brought beyond the period of limitation was 
barred by time {443, col. 2]; 

(8) that the covenant to compensate contained 
in the mortgage-decd was collateral and not merely 
dependent upon the mortgage contract and that 
under the cirenmstances of the case though, the main 
contract was wholly null and void hy the Statute, 
the plaintiff was entitled to claim under the covenant. 
[p. 446, col. 1.) 


Second appeal from the decision of the 
First Class Subordinate Judge at Broach, in 
Appeal Suit No. 69 of 1911, confirming the 
decree passed by the Second Class Subordinate 
Judge at Jambusar, in Civil Suit No. 251 
of 1910. 

Mr. D. A. Khare, for the Appellant. 


Mr. G. N. Thakor, for the Respondent. 


JUDGMENT.—The plaintiff, whois the 
appellant before us, brought this suit as 
mortgagee to recover possession of a house 
and Rs. 14 as rent or, in the alternative, 
to recover Rs. 749 from the mortgaged 
house and other properties of defendants 
in ease the Court should hold that plaintiff’s 
mortgage was void. ‘The plaint set out 
that the house in suit and certain other 
properties were, by a registered deed of 
1897, mortgaged to the plaintiff’s father by 
defendants Nos. l’and 2and Shankar Narsi, 
the deceased husband of defendant No.°3, 
these mortgagors having purchased the 
properties from the bhagdar owner in 1853; 
that in 1901, on accourats being taken, 
part of the property was sold to pay part 
of the mortgage-debt, while the balance 
of the debt was secured by a fresh mortgage 
of the louse in suit; that the defendants 
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Nos. Land 2 and Shankar Narsi or, after his 
death, his widow, the third defendant, remained 
in pogsession of the house as plaintiff’s tenants 
under yearly rent-notes; that the last such 
rent-note was passed in 1908; and that the 
defendants refused to surrender possession. 
It was further pleaded that, in case the 
plaintiff should not be held entitled to 
recover possession, he was in any event 
entitled, under a covenant contained in 
the deed of mortgage, toa sum of Rs. 749 
as compensation, that being the sum due 
under the mortgage. 

The defendants admitted the mortgage- 
deed and rent-notes, but contended that 
they were void under the Bhagdari Act, 
that the plaintiff took no interest in the 
property either under the mortgage or 
under the rent-notes, and that the suit 
was barred by limitation. On the material 
issues both the trial Court and the lower 
Court of appeal have found that the 
mortgage and the leases were void ab enitio, 
that the defendants were not estopped from 
raising- this contention and that the 
plaintiff's claim to compensation was barred 
by limitation. On these findings, so far as 
concerns the bouse now in litigation, the 
suit was dismissed. From this dismissal the 
plaintiff brings the present appeal. 

The property in suib being admittedly 
an unrecognised sub-division of a bhag, its 
alienation is prohibited hy section 3 of 
the Bhagdari Act, 1862. The argument 
advaueed in the lower Courts that this 
mortgage could be saved from the prohibition 
was not pressed before us, and Jijibhar 
Laldas v. Nagji Gulab (1) is authority for 
the view that the mortgage is void under 
the Act nonetheless becanse the original 
mortgagors were not bhagdars. The rent-notes 
were, we think, part and parcel of the one 
indivisible transaction ; they are, therefore, 
tainted with the illegality which affects the 
mortgage, and they must suffer the same 
fate. We hold that both the mortgage and the 
rent-notes are void. 


The only remaining question is that to 
which the arguments before us were almost 
exclusively conSned, namely, whether the 
plaintif is entitled to any and what 
compensation. The lower Courts, following 


(1) 3 Ind. Cas. 761; 11 Bom. L. R. 693. 
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Jijibhat’s case (1), have decided that the 
plaintiff has a good claim to compensation 
under section 65 of the Indian Contract 
Act, but both Courts have felt compelled 
to hold that the claim is out of time, 
though ithe learned Subordinate Judges 
recognise the hardship of a decision which 
deprives the plaintiff both of his mortgage 
security and of the money which he 
advanced. It may be observed in passing 
that the hardship happens in this case to 
be all the greater, because it is found that 
the plaintiff had no knowledge of the 
bhag charactor of the property until the 
decision of a former suit filed so late as 
1908 But both the Courts have felt 
constrained to hold that,,inasmuch as the 
contract of mortgage was void ab initio, the 
consideration must be taken to have failed 
from the date ofthe contract, that is, 1897, 
whether the plaintiff was aware of the 
illegality or not; for this view they have 
relied on Ardeshir v. Vajesing (2), which 
followed the decision of the Privy Council in 
Hanuman Kamat v. Hanuman Mandur (3). Tt 
cannot be denied that if this view be sound 
and take account of the whole of plaintiff's 
ease, the claim for compensation is out of 
time. Sofar as the contract of mortgage 
is concerned, the consideration unquestionably 
failed ab initio and the money advanced by 
the plaintiff's predecessor-in-title was money 
received by the defendants for the plaintiff’s 
use, within the meaning of Article 62 of the 
Indian Limitation Act. Under that Article, 
therefore, the plaintiff is now too late to 
obtain compensation in respect of the 
consideration attaching to the mortgage. 


But there still remains the question whether 
the plaintiff is not entitled to recover for 
breach of a separate covenant contained in 
the deed of mortgage. That covenant was 
passed by the defendants-mortgagors in the 
following terms: “If there should be any hind- 
rance or obstruction concerning the house, 
or if the house shonld he taken ont of your 
possession, then we and our property and 
our heirs and representatives are liable 
for any loss you may suffer and for your 
moneys advanced.” Assuming, for the 
moment, that this covenant cau properly 


(2) 3 Bom. L. R. 190; 25 B. 593. 
(3) 19 C. 128; 18 I. A. 158, s 
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be made the basis of a claim for compensation ` pill of sale transferring to him the property 


independently of the original mortgage, it 
is plain that that claim will be within 
time, for the plaintiff's case is that the 
breach of the covenant did not oceur till 
1909 when, the term of the last lease having 
expired, the defendants refused, on demand 
made, to surrender possession and the suit 
was filed in 1910. We may notice also 
that this covenant is of a different character 
from that which in Ardeshir’s case (2) was 
held incapable of saving the plaintiff's 
suit from the bar of limitation. For there 
neither the plaintiff nor his vendor had 
possession of the wanta land in suit, and 
the covenant, it was held, did not amount 
to an agreement to compensate the purchaser 
| for non-possession, but proceeded on the 
assumption that he had obtained possession. 
Here the covenant covers as well the cases 
where hindrance or obstruction should occur 
in taking possession as the case where 
possession, after having once been obtained, 
ig afterwards taken away from the 
purchaser. 


It remains to determine whether, although 
the mortgage is void under the Bhagdari 
Act, it is open to the plaintiff to 
claim under this covenant. It has not 
been suggested that in the Jndian Con- 
tract Act or any other Indian enactment 
there is anything to prohibit such a claim; 
and the only provision which has _ any 
bearing upon the question of its validity, 
namely, section 65 of the Indian Contract 
Act, favours the view that the defendants 
are bound to make restitution. Having 
regard, however, to the precise wording of 
section 65, there may perhaps be difficulty 
in holding that this section is directly 
applicable to our present facts, but the 
section at least indicates that the plaintiff’s 
claim is consonant with the general principle 
adopted by the Statute. Assuming that the 
plaintiff's claim under the covenant cannot 
be wholly justified by reference to section 
65, it follows that the point under discussion 
is not covered by any Indian enactment. 
That being so, itis competent to us to turn 
for guidance to the decisions of the English 
Courts on a similar state of facts. In Kerri- 
son v. Cole (4), the plaintiff sued upen a 


(4) (1807) 8 East 231; 103 E.R. 330. 
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in certain ships by way of mortgage 
security for asum of £2,5C0 ddvanced by 
the plaintiff. But the bill of sale itself 
was void under a particular Statute inasmuch 
as it did not recite the certificates of registry. 
Yet it was held that the plaintiff was entitled 
to sue the mortgagor upon his personal cove- 
nant contained in the same instrument of 
mortgage for the re-payment of the money. 
For the defendants it was contended that 
the whole instrument was void, and Counsel 
relied upon the comprehensive words of the 
Statute which were that “the bill or other 
instrument of sale shall be utterly null and 
void to all intents aud ` purposes,” arguing 
that the suit was an attempt to make the 
instrument good to one intent and purpose. 
The Court, however, held that the Statute 
was not to be construed thus harshly, and 
Lord Kllenborongh, O. J., after observing that 
in terms the Statute purported to vacate only 
the bill of sale, said: “It does not vacate 
the whole instrament which may happen also 
to contain any other independent contract 
between the parties; but that part of it only 
which operates as a bill of sale....But to go 
farther, and vacate the covenant for payment 
of the money lent, would be going beyond 
the reason and object of the Legislature 
in order to work injustice.” And Le Blane, 
J.,said: “The object of the Act, which was 
to enforce a mere political regulation, is 
effectually attained by avoiding the transfer 
of the ships for want of the requisites in 
the bill of sale: and there being nothing 
immoral in the transaction itself, there 
is no necessity for carrying the consfruc- 
tion further.” The words which we have 
quoted seem to us to be apposite to the 
present case. The Bhagdari Act, hike the 
English Statute, has for its object to enforce 
a political regulation, the preamble setting 
forth that the permanence of this superior 
tenure is endangered by the practice of 
attachment and sale, by civil process; of 
the homesteads and buildings appertaining 
to the bhags, and that it is desirable” to 
prevent the alienation of any unrecognised 
portion of a bhag. But, as in the English 
ease, there is nothingeimmoral in such 
alienations per se; for political reasons 
they are prohibited by law. And as the 
English Statute, in the words of Lord Ellen- 
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borough, vacated only the bill of sale itself, 
and” not any other independent contract 
which might be contained in the instrument, 
so section 3 of the Bhagdari Act provides 
only that it shall not be lawful (inter alia) 
to alienate or mortgage any unrecognised 
sub-division of a bhag, that any such aliena- 
tion or mortgage shall be null aod void, 
and that the Collector may remove from 
possession any such alienee or mortgagee 
who is in possession in violation of the sec- 
tion. It is, in the present case, the mortgage 
only that is to be avoided, and, following 
the language of Le Blanc, J., we may say 
that the object of the Act is effectually 
attained by avoiding the mortgage and, 
there being nothing immoral in the transac- 
tion itself, there is no necessity for carrying 
the construction further so as to enable 
the mortgagor both to recover possession 
of the security and to retain the moneys 
advanced. Kerrison v. Cole (4) was followed 
in Payne v. Mayor of Brecon (5), where Mouys 
v. Leake (6) was also relied on. This Jat- 
ter case was concerned with the grant of 
a rent-charge created by a rector out 
of his benefice, such charge being absolutely 
void under the Statute 13 Eliz., c. 20. But 
as the deed of grant contained a covenant by 
the rector personally to pay the charge, the 
Court refused to order the deed to be deliver- 
ed up for cancellation, and held the 
covenant to be valid. The grounds upon 
which Lord Kenyon, C. J., put the judg- 
ment of the Court were stated in the fal- 
lowing words, which appear to us applicable 
to the present appeal: “In this case,” said 
his Lordship, “one of the defendants exe- 
cuted a deed, by which he granted an 
annuity or rent-charge out of certain bene- 
fices. Thisis not malum in se. There is 
nothing wrong in such a transaction, except 
as far as it is prohibited by the Statute. 
If indeed there had been any moral tur- 
pitude mixed in it, 
lowed it in all its consequerces: but a 
deed that was intended to operate one way, 
may operate another way, ut res magis raleat, 
quam pereat, if honesty requires it.” It 
seems, therefore to be clear that where, as 
here, the covenant is collateral and not 
merely dependent npon the principal contract, 

(5) (1858) 3 H. & N. 572; 27 L. J. Ex. 395; 6 W. R. 


R. 801; 117 R. R. 868. 
(6) (1799) 8 T. R. 411; 101 E. R. 1461. 
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it may, in such circumstances as these, form 
the proper basis of a claim, even though the 
main contract be, as here, wholly null and 
void by Statute. It appears necessary to 
explain that this ts so in conformity with the 
authorities cited, because in Payne v. Mayor 
of Brecon (5) Baron Bramwell, as he then 
was, used language which might seem to cast 
doubt on the proposition that the covenant 
might be good even though the alienation 
might be wholly void by Statute. We do not 
think, however, that the language used was 
really intended so to decide a question which 
was not then strictly before the Court, be- 
cause the learned Judge himself quoted with 
approval the decision in Ke rison’s case (4), 
where the mortgage of the ships was void by 
Statute, and Watson B., relied upon Lord 
Kenyon’s judgment in Mouys v. Leake (4), 
where the grant of the rent-charge was void 
by Statute. The most, therefore, that defend- 
ant’s Counsel cannow make of Payne v. Muyor 
of Brecon (5) is to say that it was not so strong 
a case as either of the other two, and that 
the Court decided the case they had before 
them ; but in so doing, they expressly ap- 
proved the decisions in Mouys v. Leake (6) 
and Kerrison v. Cole(4). For the rest it is only 
necessary to add that in Payne’s case (5) the 
Municipal Corporation of Brecon had bor- 
rowed money for a purpose to which the 
borough fund was not applicable by section 
92o0f 5 & 6 Will. IV, c. 76, and had, as 
security, executed a deed of mortgage without 
the approbation of the Lords of the Treasury 
as required by section 94 of the Act. The 
mortgage was consequently invalid, but the 
deed contained a covenant to re-pay the bor. 
rowed money, and it was held that this 
covenant was valid. The judgment of the 
Court was, as we have said, based upon the 
casesof Mouys v. Leake (6) and Kerrison v, Cole 
(4), as to which Watson, B., said: “Those cases 
are founded on good sense and are sound law, 
and it would be mischievous to disturb them.” 
That being so, it cannot, we think, be fairly 
said that in Payne’scase (5) the Court decid- 
ed for the validity of the covenant merely 
because the mortgage executed by the Cor- 
poration was‘only invalid and not wholly 
Apart from the general 
reliance on the authority of the cases Mouys 
v. Leake (6) and Kerrison v. Cole (4), the ratio 
of the decision in Payne’s case (5) was, in the 
words of Martin, B., that there was nothing 
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in the Statute of Will. IV which prohibited 
a Corporation from entering intoa covenant 
to pay its lawful debts.. We find that there 
is nothing to that purpose in the Bhagdari 
Act, and that, though the transfer by way of 
mortgage must be set aside as void under the 
Statute, the English authorities show, con- 
sistently with the principles embodied in 
section 65 of the Indian Contract Act and 
section 38 of the Specific Relief Act, that the 
plaintiff is entitled to claim under the-cove- 
nant. l 

Now the covenant promises compensation 
in the event of the disturbance of possession, 
and the plaintiff’s case upon this point is put 
in this way. The first mortgage was execut- 
ed on 8rd February 1897, and covered the 
house now in suit together with certain other 
properties. By another mortgage of 1901, 
the house alone was secured. The house 
was never redeemed from the mortgage of 
1897, and the possession then transferred to 
the plaintiff was held by bim continuously 
till July 1909 when it was first challenged by 
the defendants. Throughout this period, the 
defendants passed annual rent-notes to the 
plaintiff, and consequently held as the plain- 
tiffs tenants. ‘The last of such rent-notes 
was passed on 20th June 1908, and it was 
not till after the expiry of this rent-note, that 
is July 1909, that the defendants, upon demand 
made, refused to surrender possession. The 
period from February 1897 to July 1909 ex- 
ceeds the 12 years prescribed by the Statute, 
and the plaintiff relies upon his possession 
throughout that period as giving him an abso- 
lute title to the limited interest and so 
justifying his claim under the covenant for 
compensation for disturbance. In our 
opinion, this contention must be allowed. 
The- mortgage and the rent-notes are void, 
but the plaintiff for over 12 years was in 
possession of the limited interest as mortgagee 
in possession and in assertion of that right held 
adversely to the defendants, who continuously 
attorned to him. As against the defendants 
the plaintiff’s title to the limited interest had 
become absolute by July 1909, and it is now 
too late for the defendants to deny either the 
plaintiff's possessiou or their own disturbance 
of that possession in July 1909. If authority . 
be needed for these conclusions, we may 
refer to Adam Umar Sale v. Bapu 
Bavaji (7) as showing that possession 
- (T) 10 Bom. L. R. 1128. : 
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held under an alienation void under the 
Bhagdar: Act is adverse to the true owner, 
and to Budesab v. Hanmanta (8) as showing 
that possession of a limited interest, equally 
with possession of the absolute interest, 
creates, when held adversely for the statutory 
period, au unimpeachable title. 

It follows that the plaintiff has a good 
claim for compensation under the covenant. 
But since the mortgage is void, the amount 
of the claim must, under the damdupat rule, 
be limited to double the principal. There 
will, therefore, be a decree for the plaintiff 
for Rs. 400 with costs throughout and interest 
on judgment at 6 per cent, till realisation. 

Decree varied. 

(s) 21 B. 509. 


CALCUTTA HIGH COURT. 
First Civit Apppan No. 145 or 1910. 
July 2, 1914. 

Present:-—My. Justice D. Chatterjee and 
Mr. Justice Walmsley. 

AMBICA PROSAD SINGH—Dervrenpane 
No. 1— APPELLANT 
VETSUS 
PARDIP SINGH—Pcatntir¥ AND OTHERS— 
DEFENDANTS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 4, 
applicability of—Decree on a ground common to all 
parties—Partition—Costs severed ppeal by one defend- 
ant, reversal of. 

It is not necessary for the application of Order 
XLI, rule 4, Civil Procedure Code, that the decrec 
should proceed on every ground common to all the 
parties. It is quite suticient if it proceeds on any 
ground common to the party to which the appellant 
belongs [p. 447, col. 2.) 

Therefore, the factthata deeree for partition which 
procecds upon w ground commou to all the parties is 
severed so far as to make each party of defendants 
liable for the costs allocated against it, does uot 
prevent the Court on an appeal by one defendant 
to make an order that will enure to the benefit of all 
the defendants. [p. 447, cols. 1 & 2.] 

Ram Kamal Shaha v. Ahmad Ali, 30 C. 428, 
followed. 

Where there is no bar to the application of Order 
XLI, rulo 4, Civil Procedure Code, it is not 
necessary to invoke the aid of Qrder ALI, rule 33, 
which gives the Oourt of Appeal very wide powers 
for the purpose of doing justice between the parties. 
[p. 447, col. 2.) 

Shama Soonduree Debia v. Messrs. Jardine Skinner 
and Co, 12 W. B. 160; Diidar dhi Khan v. Bhawani 
Sahai Singh, 34 C. 878, 5 C. L. J. 642, referred to and 
followed, 
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Appeal against the decree of the Sub- 
Judge of Darbhanga, datedthe 22nd of Decem- 
ber 1909. 

Babu Gonesh Dutt Singh, for the Appellant. 

Babus Joges Chandra Roy, Rajendra Chandra 
Guha, Kulwant Sahat Si Anilendra Natn Roy 
Chowdhury, for the Respondents. 

JUDGMENT.—-This appeal arises out of 
a suit for the partition of a mouza called 
Patatlia in which the parties have different 
shares. The defendant No. | appeals against 
the final decree on two grounds: first, that 
the allotment of shares is improper and, 
secondly, that the costs before the preliminary 
decree should not have been decreed in favour 
of the plaintiff. 

As regards the first point, we think that 
the appellant has a good ground for complaint. 
The Commissioner allowed him ove block to 
the north; but the learned Judge has split 
that block up into three and allotted him the 
one farthest from his house. Wethink that 
he should have bis portion of the northern 
block as near as possible to his house, that 
is to say, he will have his northern block 
from the north-east, commencing from 
Nos. 1852, 1860, 1€61, and 1862 and go west- 
wards so as to make this block equal in value 
with the block which has been allowed him 
to the north-west. Defendant No. 5 will get 
the block to his west and defendants 
Nos. 2 to 4 will get the block to the west of 
defendant No. 2. The appellant will retain 
his eastern and south-western blocks and the 
allotment of blocks will be altered accord- 
ingly. 


The next question is as to the costs. It 
is contended that the costs beforethe pre- 
liminary decree should not have been allotted 
to the plaintiff and the cases of Shama 
Svonduree Debia v. Messrs. Jardine Skinner and 
Company (1) and Dildar Ali Khan v. 
Bhawani Sahat Singh (2) are quoted in 
support of this contention. As the appeal 
is by one of the defendants only, it is con. 
tended that under Order XLI, rule 4, Code 
of Cfvil Procedure, we ean makea decree in 
this respect that will enure to the benefit of 
all the defendants. . 


The decree in thts case is a decree for 
partition and proceeds upon a ground common 


D 12 W. R. 160. 
(2) 34 0. 878; 50. L. J. 642, 
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to all the parties, namely, the convenience and 
inconvenience of each. The appeal also is 
directed against the whole decree. It is 
true that the portion of the decree which 
deals with the question of the incidence of 
the costs is severed, so as to make each party 
of defendants liable for the costs allocated 
against it, but that does not prevent the 
application of Order XLI, rale 4, Code of 
Civil Procedure. It has been held in the 
case of Ram Kamal Shaha v. Ahmad Ali (3) 
that itis not necessary for the application 
of section 544 (now Order XLI, rule 4), Code 
of Civil Procedure, that the decree should 
proceed on every ground common to all the 
plaintiffs or defendants, and it is quite 
sufficient if it proceeds onany ground common 
to the party to which the appellant belongs. 
We think, therefore, that there is no bar tos 
the application of Order XLI, rule 4, Code of 
Civil Procedure, and that being so, itis not 
necessary to invoke the aid of Order XLi, 
rule 33, which is couched in very wide terms 
and gives the Courts of appeal very 
wide powers for the purpose of doing justice 
between the partjes. 

It has been further argued that the judg- 
ment doesnot order the apportionment of 
the costs of the suit, that the decree is not 
in accordance with the judgment so far 
as these cosis are concerned and that the 
decree is, therefore, amenable to amend- 
ment, 

The amendment might, of course, have been 
mace -by the first Court, but that would result 
in a joint decree for the costs of the suit 
against all the defendants. Such a decree 
would offend against the principles of the 
cases of Shama Soonduree Debia v. Messrs. 
Jurdine Skinner und Company (1), Dildar AU 
Khan v. Bhawani Sahai Singh (2). Under 
section 107, Code of Civil Procedure, we have 
the same power as the Court of first instance, 
and in making the final determination in 
the case, we must pass a decree that is in 
conformity with law. 


In this view of the question raised, we 
think that the order of the Court below as to 
the costs incurred before the preliminary 
decree should be set aside aud each party 
directed to bear its own costs up to that 
point. The costs of the partition will be 


+ 
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apportioned according to the shares of the 
parties. The success of the appellant being 
only partial, each party will bear its own 
costs in this appeal. 

Appeal partly allowed. 


PUNJAB CHIEF COURT. 
Civit Revision Petirion No. 1145 or 1913. 
March 20, 1915. 
Present: —Mr. Justice Scott-Smith. 
Musammat SAKINA BIBI—PLAINTIFI—- 


PETITIONER i 
VErsus 
CHARNJIT SING H—~DeErFunpanr— 
RESPONDENT. 


Civil Procedure Cude (Act V of 1908), O. XXXIII, 
7.3 —Presentation of application for leave to sue informa 
pauperis - Authorized ugent, meaning of —General power- 
of-attorney, whether sufficient. : 

An authorized agent within the meaning of 
Order XXXIII, rule 3, of the Civil Procedure Code, 
does not include a recognized agent or Pleader as 
guch. He must be specially authorized to present an 
application under Order XX XIII and must fulfil the 
other conditions detailed in rule 8. [p. 448, col. 2.] 


Musammat Bhugobatty Kooer v. Gunesh Dutt, 21 W. 
R. 308, referred to. 

Where, therefore, an application for permission to 
gue asa pauper was presented under the authority 
of a power-of-attorney granted by the plaintiffto two 
Pleaders and a duly certificated Mukhtar: 

Held, that as the Legal Practitioners merely had an 
ordinary power-of-attorney and were not speciaily 
authorized for the presentation of such an application, 
this was not a due presentation within the meaning of 
the rule and the application was rightly rejected. 
Cp. 448, col. 2.] n 

Petition for revision, under section 70 
of Act XVIII of 1884, as amended by Act 
IV of 1912, Punjab Courts Act, of the 
order of the District Judge, Jullundur, 
dated the 28rd July 1913, rejecting the 
application for permission to sue as a pauper, 

The Hon'ble Mr. Muhammad Shafi, K.B., 
for the Petitioner. 

Messrs. B. Bevan-Peiman 


Kirkpatrick, forthe Respondent. 


JUDGMENT.—This is an application by 
the plaintiff for revision of an order of the 
District Judge at Jullundur rejecting her 
application for permission to sue asa pauper 
under Order XXXIII, rule 5, of the Onde 
of Ciyil Procedure, The ground of rejection 


and C. 
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is that the application was not presented 
in the manner laid down in rule 3 of Order 
AXAXXILIT of the Code. R 


The application for permission to sue as 
a pauper was presented under the authority 
of a power-of-attorney granted by the 
plaintif petitioner to two Pleaders and a 
duly certificated Mukhtar. The power-of- 
attorney is drawn up in the ordinary form 
and gives no special authority to present 
an application -in forma pauperis. No doubt 
a Pleader may be an authorised agent 
within the meaning of rule 3 of Order 
AXAXXITT, but it was held in Masammat 
Bhugobatty Kooer v. Gunesh Dutt (1) that in 
that case he must be specially authorised as the 
pauper’s Attorney, an ordinary vakalatnama 
not being sufficient. Under Order Jil of - 
the Civil Procedure Code any appearance, 
application cr actin or to any Court, 
required or authorized by law to be made or 
done by a party in such Court may, except 
where otherwise expressly provided by any 
law for the time- being in force, be made 
or done by the party in person, or by his 
recognized agent, or by a Pleader duly 
appointed to acton his behalf. Now, rule 
3 of Order XXXIII lays down that not- 
withstanding anything contained in these 
rules, the application shall be presented to 
the Court by the applicant in person, unless 
he is exempted from appearing in Court, in- 
which case the application may be presented 
by an authorized agent, and so on. Now 

authorized agent’ in this rule clearly does 
not include a ‘recognized agent ora Pleader” 
as such. A Pleader no doubt may be an 
authorized agent, butin order to bring him-. 
within rule3 he must,in my opinion, be special- 
ly authorized to present an application under 
Order XXXIII and he must fulfil the other 
conditions detailed in mle 3. In the present 
case the Legal Practitioners who presented the 
application have merely an ordinary power- 
of-attorney and are not specially authorized 
for the presentation of such an application. 
Prima facie, therefore, the presentation 
was not a due presentation within 
the meaning of the rule. It is now urged 
that the Pleaders or mukhturs were orally 
authorized. This, howéver, does: not appear 
to hive been urged in the Court below and 


(1) 21 W. R, 808. 
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. though adate was given them for the pro- 


duction of evidence, no attempt was mado 
to show that they were authorized in any 
way other than by the power-of-attorney 
on the record. I have no doubt that the 
present allegation that they were authorized 
verbally is an after-thought. 

I am doubtfal whether a verbal authoriza- 
tion would be sufficient. Ordinarily a re- 
eognized agent shows his authority by a 
power-of-attorney, and I think the authority 
required by the rule should be apparent on 
the face of the record. I do not, however, 
consider it necessary to finally decide this 


point. 


The application for revision is rejected, 
but I leave parties to bear their own costs 
in this Court. 

Revision rejected. 


MADRAS HIGH COURT. 

Srconp Civit Appeau No. 1151] or 1913. 
December 1&, 1914. 
Present:—Mr. Justice Spencer and 
Mr. Justice Tyabji. 
RAMARAZA THEVAR AND OTHERS— 
DeFreNnDANTS—APPELLANTS 
VEFSUS 
VELUSAMI THEVAR AND OTHERS— 
PLAUINTIFFs——RESPONDENTS. 

Madras Estates Land Act (I of 1998), ss 3 (11), “4, 
77 —" Water supplied or taken for cultivation of the 
land,” meaning of —Wuter coming on t) on?'s own land 
without any application ~ Water rent, liability to pay. 

Water flowing over a ryot’s land on account of its 
favourable situation without benefiting the cultivation 
is not water “supplied or taken for the cultivation of 


` the land” withiu the meaning of section 3 (11) of the 


Madras Estates LandAct And no water-rate is chars? 
able on lands cultivated with the aid of such water 


[p. 450, col. 1] 


Second appeal against the decree of the 
District Court sof Ramnad at Madura, in 
Appeal Suit No. 494. of 1912, preferred 
against that of the Court of the Sub- 
Collector, Ramnad, in Summary Suit No. 
3266 of 1911. © 

Mr. O. S. Venkatachariar, for the Appel- 
lants. 

Mr. K. C. Desikgchariar, for the Respond- 
ents. 

his second appeal coming on for hear- 


ing on 17th April 1914, the Court delivered | 


. the following 


CASES, 449 
JUDGMENT.—This appeal arises out of 

a snit for rent under section 77 of the 

Madras Estates Land Act. The parties 


were at issue as to the amount of the 
rent due on the lands. The decision of 
this question depended upon whether any- 
thing is payable to the plaintiff “on 
account of the use and enjoyment of water 
supplied or taken for cultivation of land” 
under section 3 (11) of the Act. The lst 
Issue was framed in the following form. 
Were the punja lands, said to be ir- 
rigated with tank water, so irrigated ?” 


The first Court held that “ the tank water 
irrigated the defendants’ punjah, but that 
it flowed over it against tbe defendants’ 
will and without benefiting defendants’ 
erop.” 


The learned District Judge in appeal 
stated that “the question for decision was 


= whether the plaint crops had or had not 


been raised with the assistance of the water 
of the landlord’s tank.” He then held that 
it was admitted that the water came to the 
defendants? land and the question that 
remained, therefore, was whether the water 
was “supplied or taken for cultivation of 
the land.” The District Judge held that 
even if the defendants did not themselves 
“ procure suchs upply, there can be no doubt 
about their lands being favourably’ situated 
for the production of wet crops, standing 
as they do in the way of water flowing 
from one tank to the other.” The basis 
for this finding by the District Judge is 
apparently Exhibit H, which was an applica- 
tion by the plaintiff under section 74 of 
the Act. ‘The District Judge says the crops 


-must have been standing on the date of 
this 


application and that tbis makes it 
certain that they.were not ripe “at the date 
of the irrigation,” that is, when the water 
flowed over the defendants’ lands. 


‘Exhibit H was not in itself evidence of 
the fact deduced from it by the District 
Judge. It may be that if the District 
Judge was inclined to rely on the oral 
evidence on behalf of the plaintiff, Exhibit 
H might have corroborated such oral evi- 
dence, onthe ground that an application 
to the Revenue Officer ‘to assess the value 
of the crops would not be made unless the 
crops were standing. But as it is the 
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inference that the crops must have been 
standing’ at the date of Exhibit H and 
that, therefore, they must have been benefited 
by a flow of water anterior to that date Js 
unwarranted. 

We are, therefore, of opinion that the 
finding of the District Judge is not arrived 
at on such evidence os was available to him, 
but on a document which in itself was 
not evidence for the finding. We will call 
for findings on the evidence on record on 
the following Issues: — 

(1) | 
for the cultivation of the lands in question 
from the tank of the plaintiff,” 

(2) “ Whether the said water 
the cultivation.” 

In deciding the 2nd issue the District 
Judge will consider whether the water came 
to the said ' lands: when the crops were 
ripe or prior to their becoming ripe. 
‘The findings should be submitted within 
six weeks after the vacation and ten days 
. will be allowed, for filing objections. 


In compliance with the order contained 
in the above judgment the District Judge of 
Ramnad at Madura submitted the following | 


benefited 


FINDINGS. * " 7 
“J .find-.on the first issue that no 
water was ‘taken’ by -defendants, or 


‘supplied’ .by plaintiffs, for. the cultivation 
of the snit lands; but that D. W. Nos. 2 
and 3 and other gi yots holding Jands under 
the small tank took water to that tank, 
from the big tank, for the cultivation of 
their nunja lands under the small tank, and 
that that water necessarily flowed over de- 
fendants’ lands on its way. to the small 
tank, but without the permission or know- 
ledge of plaintiffs, and without any requisi- 
tion or acquiescence on defendants’, part;” 
and on the second issue “ it-is dificult to see 
how it can be held that the cultivation was 
benefited by the irrigation in question. I 
find this issue against plaintiffs and’ for 
defendants.” 

This second appeal coming on for ‘final 
hearing after the return of the findings 
of the lower Appellate Court upon the 
issues referred by this Court for trial, the 
Court delivered the following 

JOVGMENT.—Accepting the findings we 
allow the second appeal and restore the 
decree of the first Court. The respondents 


INDIAN CASES. 


PROKASH CHANDRA GHOSE V. HASAN BANU BIBI, 


Whether water was supplied or taken - 


i £7 W. 


[1915 


will bear their own and appellants’ costs in 
this Court and the lower Appellate Court. 
Appeal allowed; Suit dismissed. 





CALCUTTA HIGH COURT. 
ApPRAL FROM ORIGINAL Daecesn No. 210 or 
1913. 

August 4, 1914. 
Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beacheroft. 
PROKASH CHANDRA GHOSE — 
APPELLANT 
VErSUS 
HASAN BANU BIBI—Opposits PARTY— 


RESPONDENT, 

Mortgagor, when entitled to redeem — Contract, enforce- 
ment of--Notice for payment within the term—Interest 
for whole term, whether can be realised. 

A. mortgagor. is not entitled to redeem before 
the debt becomes due, oven though he may offer 
to pay interest tor the whole period. [p. 451, col. 2 | 

Brown v. Cole, 14 Simons 427; 14 L. J. Ch. 167; 9 
Jur. 290; 68 E. R. 424; 65 R. R. 618 and Burrough v, 
Cranston, 2 Ir, Wg. Rep. 203, followed. 

Ifthe mortgagee makesa demand for payment 
within the. term and the -mortgagor complies, the 
mortgagee cannot insist upon payment of interest 
for tho whole of the term. fp. 451, col. 2.) 

Letts v. Hutchins, (1871) 18 Eq. 176; In re Moss, 
_ Levy v. Sewill, 31 Ch. Ds90;55 Li. J. Ch. 87; 54 L. T. 
49; 34 W.R. 59 and Smith v, Smith (1891) 3 Ch. 550; 
60 L. J. Ch. 694; 65 L.T. 3884; 40 W. R..82, referred to. 

Where the mortgageo has giren notico requiring 
payment within the term, he cannot withdraw it 
without the consent’ of themortgagor. [p. 451, col. 2.1 

Santley v. Wilde, (1899) 1 Ch. 549; 6% L. J. Ch. 681; 
R- 297; 80 L. I. 154; 15 T. Le R190, followed. 

Appeal against the decree of- the. Special 
Land Acquisition ` Judge of . 24-Perganas, 
dated the 26th of. Api] 1913. 

‘Babus Baidya Nath Datt,. Tarakeswar Pal 
Chowdhury,-Mohint Nath: Bose and Bhanendra 
Kumar Ghose, for:the Appéllant. 

Babu Probodh Chandra Chatterjee,; for the 


Respondent. 


JUDGMENT.—This: appeal is directed 
against an award: in am ‘apportionment ‘case 
under the Land Acquisition Act. © The‘ facts 
necessary forthe decision of the question 
of law raised ‘before: us. may -be': briefly 
stated, . 

On the 28th September ‘ 1912, ‘the appel- 
lant advanced Rs. 5,000 to the respondent 
on mortgage of four: -preperties jn Calentta. 
The mortgage money wasre-payable on the 
25th September 1913, and carried interest 
at 12 per cent. per annum. One ‘of ‘the 
properties given by way of security - was the 
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subject-matter of a. proceeding under the 
Land Acquisition Act. The statutory decla- 
ration for the acquisition of the land had 
been published on the 2nd February 1912 
and the award of the Collector made on the 
20th September 19 2. The record does not 
‘show whether the mortgagee was, at the 
time when he accepted the security, aware of 
the proceedings under the Land Acquisition 
Act, it is probable that he had no knowledge 
thereof, and the case has been tried on that 
assumption. On the 11th October 1912, the 
mortgagee applied to the Land Acquisition. 
Judge that the money due under his mort- 
gage, namely, Rs. 5,000 as principal and 
Rs. 600 as interest thereon for one year 
might be paid to him out of the compensa- 
tion money. The mortgagee in substance 
wanted a return of the mortgage money 
together with interest for the full period of 
one year. The mortgagor did not contest 
the claim for the principal amount, but 
urged that she was not liable to pay interest 
for one year. It is needless to consider 
whether this question could have been 
considered in the course of the: land acquisi- 
tion proceeding; for no objection was taken 
by either of the parties, and it is in the 
interest of both that the question in 
controversy between them should .now be 
finally settled. The Land. Acquisition Judge 
has held. that the mortgagee was entitled to 
interest only for one .-mouth, and “has 
accordingly ordered the payment of Rs. 5,050 
to him. The mortgagee is not satistied and 
has appealed to this Court with a view to 
obtain an additional sum of Rs. 550 as 
interest for eleven months on the loan. 
On-behalf ‘of the appellant it has been 
argued that under the mortgage contract, he 
was entitled to interest for one year and that 
the mortgagor is bound to. pay that sum 
even though the mortgage money is re-paid 
on an earlier date. In support ‘of this 
contention reliance has been - placed: upon 
the decision of ‘the Judicial’ Committee in 
the case -of ‘ Bakhtawar ‘Begam v. Husatni 
Khanam (1). That case, ‘however, is an 
authority only : for ‘the proposition that, 
-ordinarily and in the absence of: A special 
condition entitling the mortgagor to redeem 
(1) 23-Ind. Cas 355; 36 A. 195; 18 C. W. N. 56. 
26 M. D. J. 474; 19 C. D. J. 477; (1914) M. W.N. 411, 


15 M, L. T. 889; 16 Bom, Ú R. 344: 1 L W. 813. 15 
A. L. J, 473, i al a 


INDIAN CASES. 


‘the money, 


451 


during the term for which the mortgage is 
created, the right of redemption can only 
arise on the expiration of. the specified 
period. This principle is of no assistance to 


the appellant. It need not be disputed that 
-the mortgagor 


is not entitled to redeem 
before the debt becomes due; and it was 
held in Brown v. Cole (2) that he is not 
entitled to redeem before the debt becomes 
due, even though . be may offer to pay 
interest for the whole period '!See also 
Burrough v. Cranston (3)]. But in the case 
before us, the contract between the parties 
cannot be performed according to its letter, 
by reason of circumstances beyond the 
control of the parties. No doubt, the 
mortgagor agreed to keep the money for one 
year; but that was on condition that the land 
should remain security for the loan during 
the term. The land, however, has been 
acquired and the mortgagee has lost a part 
of his security. As soon as this happened, 
the mortgagee «applied for return of the 
mortgage morey. The question consequently 
arises whether he is entitled to interest 
thereon for the whole of the term. We 
are clearly of opinion that the claim is unjust. 

lt is well-settled that if the mortgagec 
makes a demand for payment within the 
term, and:.the: mortgagor complies, the 
mortgagee cannot insist upon payment of 
interest for‘the whole of the term. Refer- 
ence may, In this connection, be made to 


‘the cases of Letts v..Hutchins (4); In're Moss, 


Levy v. Sewill (5) and Smith v. Smith (6), 


. Indeed, where the mortgagee has given notice 


requiring payment within the term, he cannot 
withdraw it without the consent of the mort- 
gagor. Santley v. Wilde (7). 

In the present case, the mortgagee might 
have called upon the mortgagor, under 
section 6& of the Transfer of Property Act, 
to give additional security. He did not 
adopt that course, and claimed a refund of 
to which the mortgagor con- 
sented. Under these circumstances, it is 
plain that ‘the mortgagor was not bound to 

(2) 14 Simons 427;:14 L. J. Ch. 167; 9 Jur. 290; 60 
E. R. 424; 65 R. R. 618. 

(3) 2 Ir. Eq. R. 203, 

(4) (1871) 13 Eq. 176. 

(5) (1885) 81 Ch. D. 90,55 L. J. Ch. 87; 54 L. AN 
49; 34 W. R. 59. | 

(6) (1891) 3 Ch. 550; 60 L. J. Ch. 694; 65 T. T. 334; 
40 W.R. 32. 

(7) (1599) 1 Oh. 747; 168 L. J. Çh. 681; 47 W. R, 
297; 80 L; T, 154; 15 T. L. R. 190. 
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pay interest beyond the period of one month. 
Reliance has finally heen placed upon the 
provisions of. sections 108 and 114 of the 
Land Clauses Act, 1845, relating to the 
acquisition of mortgaged properties. It is 
sufficient to observe that the Indian Legis- 
lature has not framed similar provisions 
applicable to this country. 

The result is that the decree of the Court 
below is affirmed and this appeal dismissed 
with eosts. We assess the hearing-fee at ten 
gold mohurs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civit APPEAL No. 125 or 1914. 
February i0, 1915. 
Present:—Mr, Justice Chamier and 

i Mr, Justice Piggott. 
HAR NARAIN AND OTHERS— DEFENDANTE — 
APPELLANTS 
VETSUS 
BALWANT SINGH AND OTHERS--—PLAINTIFES 
; — RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 79, application of 
— Dispute between tenants— Suit, whether under s. 79. 
> One set of tenants sued another set that the defend- 
ants had unlawfully encroached upon their holdi: g 
and appropriated land belonging thereto. The 
zemindar had nothing to do with the dispossession: 


Held; that the suit was not governed,by section 79 
of the Agra Tenaney Act. 


First appeal from an order of the first Addi- 
tional District Judge of Aligarh, dated the 
18th of July 1914. 

Mr. Shafi-uz-zaman, for the Appellants. 

The Hon’ble Dr. Te) Bahadur Sapru, for 
the Respondents. 

JUDGMENT.—This is an appeal by the 
defendants against an order of remand passed 
under Order XLI, rule 238, of the Code of 
Civil Procedure. The dispute out of which 
this suit arose was one between two sets cf 
tenants with regard to the boundary between 
their respective holdings. The plaintiffs’ 
case 18 that the defendauts have unlawfully 
encroached upon their holding and appro- 
+ priatcd land belonging thereto. The first 
Court seems somehcw to have arrived at the 
eonelusion that the defendants had dispossess- 
_edthe plaintiffs from a portion -of their 
“land acting on - behalf -of the: zemindars, so 
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that the dispossession must be held to’ have 
been effected by the zemindars and the 
plaintiffs’ only remedy was one bya suit 
under section 79 of the Agra Tenancy Act 
(Local Act TI of 1901). "We agree with the 
learned District Judge that no suit under 
that section could have been brought on the 
facts stated in the plaint. We notice, more- 
over, the lower Appellate Court has found 
that there is nothing to slew that the 
zemindars had anything to do with the 
dispossession of the plaintiffs from any 
portion of their holding. We dismiss this 
appeal with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Secoxp Civit Arrear No. 1357 or 1912. 
January 14, 1915. 
Present:-~Mr. Justice Holmwood and 
Mr. Justice Mullick. 

Lala SEOSARAN LAL— Derenpant—— 
APPELLANT 

VETSUS 
HARIHAR PRASAD SINGH-—PLAINTIFEF— 
RESPONDENT. 

Limitation Act (1X of 1908), Sch. I, Arts, £9, 36 ~ Money 
received and not accounted for—Misappropriation” by 
servant-—Limttation—Civil Procedure Code (Act V of, 
1908), O. XX, r. 1f—Preliminary decree in suit for 
accounts, when to be passed. 


Money received and misappropriated by a servant 
is covered Ly Article $9'and not by Article 36 of the 
Limitation Act. It is immaterial in a civil action 
whether the misappropriation charged is criminal or 
not. Ifthereis no misappropriation but money is 
payable by the defendant to the plaintiff for money 
received by the defendant and not accounted for, 
Article 89 still applies. [p. 458, cols. | & 2.] 


Under Order XX, rule 16, Civil Procedure Code, it is 
clear that it is not in every suit for accounts that a 
preliminary decree directing such accounts to be 
taken as the Court thinks tit, is necessary. It is only 
where it is necessary in order to ascertain the 
amount of money due to or from any parties #hat an 
account should be taken, and that the Court should 
before passing the final decree pass a preliminary 
decree Qhecting such accounts to be taken as it thinks 
fit. [p. 4%, col. 2.] . 


Ajyeal against the decree of the Subeidi-- 


` iste Jrége, ELalalad, dated the 29ih March 
J12, nedilyihg that of the Muusif, Buxar, 


Ceted ihe l7ih of Febiuary 1911. 


Vel. XXVIITI 
SEOSARAN LAL v. HARIHAR PRASAD SINGH. 


Babus Provash Chandra Mitter and Satish 
Chandra Bose, for the Appellant. 

Babu Jogendra Chandra Ghose, for the 
Respondent. 

JUDGMENT.—This second appeal arises 
out of a, suit brought by the plaintiff to 
recover Rs. 536-13-6 and interest from the 
defendant. The defendant was admittedly 
the servant of the plaintiff andthe plaint 
said that he misappropriated the amount. 
The plaint also said that the defendant was 
dismissed inthe end of March 1907, and on 
the 10th March 1907 the defendant appears 
to have filed a certain list-of expenditure, 
called farad kharcha, which has been repro- 
duced in his written statement and which he 
desired to be set off against. the sum claimed 
by the plaintiff, which sum the defendant 
admitted in his written statement had been 
recieved by him. 

The defence in the Court below urged 
that the suit was barred by limitation hy 
reason of Article 62, The lower Courts, the 
Munsif at any rate, seem to have held that 
it came under Article 64, and that althongh 
the plaintiff did not ask for an account and 
although it was found that there had heen 
no misappropriation, he seemed to think that 
the suit might be treated asa suit for 
accounts. The Jearned Subordinte Judge in 
the lower Appellant Court treated the case 
from the commonsense point of view,- which 
“we have just indicated, in stating what the 
case really is, and he found that the only 
questions for determination in appeal before 
him were, first, how much, if any, is due to 
‘the plaintiff from the defendant, and second, 
is the suit barred by limitation? As regards 
the first point we have nothing to do in 
second appeal and it-is concluded - by the 
finding of fact. 

As regards the question of limitation we 
are clearly of opinion that the plaintiit’s 
suit as originally framed fell under Article 
89 of the Limitation Act, and that the suit 
as it has been treated in the lower Court, by 
dealing with the defendant’s allegation of 
„payment or expenditure and by going into 
each item and finding what the balance due 
to the plaintiff is, is guite within the scope of 
such suit. A greatdeal has been said as to the 
suit being wholly based on the allegation of 
criminal misappropriation of a specific sum. 
But it is immaterial in a civil action whether 
the misappropriation charged is criminal oF 
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not. Money received and misappropriated by 
a servant is undoubtedly covered by Article 89 
and not by Article 86 as was sought to 
be argued before us. lf there is no misappro- 
priation bul money is payable by the defend- 
ant to the plaintiff for money received by 
the defendant and not accounted for, Article 
89 still applies, and although the defendant 
filed the farad kharch or bill of expenditure, - 
itis fonnd thatthe accounts ‘were never 
adjusted and the plaintiff never admitted any 
of the items which the defendant pleaded. 
It cannot, therefore, be said that the money 
received by the defendant, which admittedly 
was money due on decrees and deposits in 
Court, was ever accounted for. The Courts 
below have, therefore, it appears to us, rightly 
gone into the allegation of the defendant 
that he had made certain payments and 
they have found in some instances tn his 
favour, “in some instances against him. 
Those are findings of fact with which we 
have no concern. 

Butit is argued that ina suit for accounts 
there must be a preliminary decree directing 
such accounts to be taken. We wish to point 
out that it is not in every suit for accounts 
that such a decree is necessary. Order AA, 
rule 16, is clear on the point. It is only where 
it is necessary in order to ascertain the amount 
of money due to or from any parties thatan 
account should be taken that the Court shall, 
before passing the final decree, pass a preli- 
minary decree directing such account to be 
taken as it thinks fit. Here the Court had the 
whole of the items disputed between the 
parties before it. A comparison of the sche- 
dule to the plaint with the schedule to the 
written statement clearly shows this, and 


- really the only point which it had to decide 


on the merits was, how much of the money 
alleged to have been spent by the defendant . 
out of the money he admittedly received had 
really been spent by him for the benelitof 
the plaintiff. Ib wasa matter which the 
Courts can well deal with without putting 
the parties to the expense of employing a 
Commissioner and having a separate investi- 
gation of accounts. 

lt does not appear to us that any Injustice 
has been done to the defendant and the 
appeal, is, therefdre, dismissed with costs and 


the decree of the lower Appellate Court upheld, 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First Cryin Appeat No. 126 or 1914. 
Febrnary 15, 1915. 
Present:—Mr. Justice Chamier and 
Mr. Justice Piggott. 
MANORATH CHOUBE AND otners— 
PLAINTIFFS—A PPELLANTS 

versus 
Musammat SUMERA. AND orgers— 


J) EFENDANTS— RESPONDENTS., 

U. P. Lund Revenue Act (FIE of 1901), s. 288 K—- 
Partitiun-—Swubsequent suit claiminga share, allotted at 
partition, by inheritance—-Res judicata. 

A suit in which the plaintiff claims to have become 
eutitled, by inheritance as reversionary heir, toa 
share w hich had been dealt with in a particular way 
at a partition, is not barred by section 233K of the 
E. P. Land Revenue Act II of 1901. 

Lachman Das v, Hanuman Prasad, 8 Ind. Cas. 807; 
7 A. L, J. 1156; 33 A. 169, distinguished. 


First appeal from an order of the Addi- 
tional Subordinate Judge of Corakhonr, 
dated the 12th May 1914. 


Mr. Haribans Sahai, for the Appellants. 
Mr. M., L. Agurwala, for the Respondents. 


JUDGMENT.—This was a suit for posses- 
sion of a certain zemindari share, with 
vregaid to which it is sufficient to say that 
it was made up of shares which had atone 
time belonged to two brothers named Bhola 
and Ram Harak. The snit was contested on 
somewhat different grounds’ by two sets of 
defendants and the pleadings raised a 
number of issues of facts and law. Ata late 
stage of the trial in the Court of first instance, 
a special plea was put into the effect that 
the suit as brought was barred by section 
233 of the Land Revenue Act (Local Act IIT 
of 1901). An issue having been framed on 
this point, the learned Munsif came to the 
conclusion that the suit was so barred, and 
he dismissed it accordingly. On appeal the 
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lower Appellate Court, following .out a train ` 


of reasoning which we do uot think it neces- 
sary to describe in detail, came to the cou- 
clusion that the suit was barred by the 
aforesaid secbion in so far asit related to 
the share which had been Ram Harak’s, but 
not barred in respect of the share which aa 
been Bhola’s. The learned Additional Subor- 
dinaie Judge accordingly passed an order 
remanding a portion of the suit, as originally 
brought, for trial on the merits under the 
provisions of Order XLT, rule 28, of the Code 
of Civil ~Procedure. The plaintiffs appeal 
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against this order inso far as it confirms the 
dismissal of a portion of then claim, namely 
the claim relating- to the share which had 
been Ram Harak’s. It is obvions that no part 
of the suit as originally brought is barred 
by section 2345K of the Land Revenne Act. 
The case of Lachman Das v. Hanuman Prasad. 
(1) has been misapprehended by the Courts 
below. The plaintiff in that suit was seeking 
to disturb the allocation of certain lands which 
had been made at a partition before a com- 
petent Revenue Court. In the present care 
the plaintiffs are not seeking to interfere 
in any way with the proceecings of the par- 
tition Court. They claim to have become 
entitled, by inheritance as reversionary heirs, 
ton share which had been dealt with ina 
paticular way at a certain partition, What 
the learned Subordinate Judge probably had 
in bis mind was the question whether a 
certain order passed by the Court effecting 
the partition might not have the effect of 
res judicata between the present parties in 
respect of a portion of the plaintiffs’ claim or 
in respect of one or more of the questions 
putin issue between the parties. This may 
or may pot be so, but the issues of titles 
yaised by the pleadings require to he tried on 
the merits, taking mto consideration also 
what was decided by the Revenue Court 
during the partition when certain questions of 
title were raised as between the present plaint- 
iffs on the one hand and Musamnat Gajraji, 
widow of Bhola, on the other. With these 
remarks we accept this appeal, set aside so 
much of the order of the lower Appellate 
Court as refers to the share vf Bhola, and 
remand the entire suit to the Court of first 
instance for decision on the merits. Costs 
of this appeal will be costs in the suit. 
Appeal accepted. 


(1) § Ind. Cas. 807; 7 A. L. J, 1156; 33 A. 169. 


Vol. XXVII - 


PUNJAB CHIEF COURT. 
SECOND Civin Appeat No. $05 or 1912. 
March 27, 1915. 
Present;-—Justice Sir Donald Johnstone, KT., 
and Mr. Justice Shah Din. 
MUZAFFAR KHAN AND OTHERS; 
REPRESENTATIVES OF Malik GUL SHER 
KHAN, DECEASED—PLAINTIEFS—APPELLANIS 
versus- 
GHULAM MUHAMMAD KHAN— 
DEFENDANT — RESPONDENT. 

Abatement—-Suit for damages- Death of plaintif- 
appellant ` pending second appeal—Appeal, whether 
abates— Costs. 

Rights of action for merely personal injuries do nat 
survive the injured party, though his perscnal 
representative can maintain an action for any 
damage done to the personal estate in his life-time, 
[p. 455, col, 2.] 

Where, therefore, the plaintiff brought a suit for 
Rs. 5,250 as damages alloging that defendant had, 
by making false statements aud insinuations to the 
local Police, seriously: injured his (the plaintiff's) 
reputation and obtained » decree for Rs. 4,000 which 
amount being reduced to Rs..50 by the lower Appel- 
late Court he filed a second appeal to the Chief Court 
but died pending the appeal, the names of his sons 
being substituted for his: 

Held, (1) that tho claim being based on a personal 
wrong the plaintifi’s appeal abated by his death and 
his sous could not move the Court to: grant to them, 
oun account of a personal wrong done to iheir father, a 
further sum as damages. [p. 455, col. 2.] 

(2) that the second appeal could not be allowed 
merely because the lower “Appellate Court had 
directed the plaintiff to pay the defendant’s costs. 
[p. 456, col. 1.] 


Sakyahant Ingle Rao Sahib v, Bhavani Bozi Sahib, 
27 M. 588, Muhammad Hussain v. Khushalo, 9 A. 18; 
A. W.N. ( 886) 322: Gopal v. Ramachandra, 26 B, 
597, 4 Bom. L. R. 825 und Paramen Chetty v. Bun- 
daraja Naick, 26 M. 499, explained and distinguished. 


Second appeal fom the decree of the Divi- 
sional Judge, Attock Division, dated the 
Sth March 1912,. modifying that of the, 
District Judge, Attock, dated. the 21st 
November 1911, deeres on the claim. 

Messrs: Fazl- Husan and Bhagat 
Puri, for the Appellants. 

Dr. Muhammad Igbal, fór the. A 
ent. 


JUDGMENT.— The claim here was- made 
b$ Khan Bahadur Malik Gul Sher Khan of 
Pindi Gheb. Tahsil. It was for Rs. 5,250 as 
damages, it being alleged that. defendant. 
who is a Lambardar, had, by. making false 
statements and insinuations to the local 
Police, seriously injured plaintiff’s reputation 
and.that,this;was the defendant’s intention. 
The first Court gave plaintiffa decree for 
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Rs. 4,000 but the lower Appellate Court, 
thinking the damages shovld be nominal, 
reduced the figure to Rs. 50. Plaintiff started 
a second appeal here and then died, the 
names of his three minor sons being sab- 
stituted for lis. 


On behalf of defendant the preliminary 
objection is raised that the appeal abates, 
the claim being based on an alleged personal 
wrong ;and we have heard arguments 
and have considered the authorities, with 
the result that we find we must allow 
the objection. We think that, while the 
existing decree for Rs. 50in favour of the 
deceased Malik enures for the benefit of 
his sons, they cannot move the Court to 
grant to them, on account of the personal 
wrong done to their father, a further sum 
as damages. 


The English Law on the subject is well 
known and has been much criticised iu 
certain aspects of it. It will be found 
stated in Ratan Lal on English and Indian 
Law of Torts (1908 Edition), page 62, 
where it is laid down that secording to 
Commom Law executors, administrators, eta, 
cannot maintain actions for personal wrongs 
done to their predecessor, , libel, false 
imprisonment, and thatsuch causes of action 
based on personal suffering die with the 
sufferers. Also in Lord Halshury’s Laws 
of England, Volume 14, paragraph 51s, 
and Volume 18, paragraph 1'64, where we 
find it stated that the general role of law is 
that rights of action for merely personal 
injuries do not survive the injured party, 
though his personal representative can 
maintain an action for any damage done 
to the personal estate in his life-time. In 
the present case it has not been contended 
that defendant’s actions damaged the late 
Malik’s personal estate in any way. The 
distiuction is clearly drawn in Hatchard v. 


Mege (1). 


Of the Indian cases quoted in argument 
the first, Sakyahant Ingle Rao Sahib v. Bhavan 
Bozi Sahib (2), was nota case of personal 
wrong and is hardly in point. In Muhammad 
Hussain v. Khushalo (3), what was held was 


(1) 18 Q. B. D. 771; 56 L. J. Q. B. 897 56 L.'T. 662; 
35 W. R. 576; 51 J. P. 277. 

(2) 27 M. 588. 

(3) 9 A. 131; A. W. N. (1886) 32? 


NARAINA PAL v. APPC., 


that a decree for damages for personal wrong” 


survived the death of the injured man: this 
is not sufficient for appellant’s purpose. 
Then in Gopal v. Ramachandra(4) and in-Para- 
men Chetty v. Sundaraja Naick (5), the facts 
were roughly identical. Fiammtif had got 
a decree for damages for libel and had 
applied for execution. Defendant judgment- 
debtar appealed, but died before the hearing, 
and it was held that his son could prosecate 
the appeal. Similarly in Bhagwant Singh 
v. Pandit Joti Sarnp (6), plaintiff got- partial 
decree for damages for wrongful prosecu- 
tion, etc. Both parties appealed, defendant 
died, and it was held that lis son could 
go on with the appeal. The distinction 
between these three cases and the present 
is not obscure, for in each of them defend- 
ant’s son found himself confronted by 
what he considered an unjust decree, 
calculated to injure his estate, and he, of 
eourse, had the right to appeal to remove 
the wrong coming upon himself. The 
question of abatement of suit or appeal in 
connection with claims for damages on 
account of personal wrongs has to be 
decided on quite different principles accord- 
ing as the party who has died is the plaintiff 
or the defendant, 

It has been suggested to us that the 
appeal should not abate because the lower 
Appellate Court has directed that plaintiff 
should pay defendant’s costs in that Court, 
but we cannot allow a 
a question of costs alone. 


Hor these reasons we hold that the 
appeal abates. Parties to bear their own 
costs. 


Appeal dismissed. 
a) 26 B. 597; 4 Bom. L. R. 325. 
5) 26 M. 499. 
(6) 4 P. R. 1897. 
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charge by Statute pays the whole revenue, 


second appeal on , 
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MADRAS HIGH COURT. 
Seconno Civit Appeat No, 1197 or 1913. 
November 24, 1914. : 
Present:—-My. Justice Sadasiva Aiyar and 
Mr. Justice Hannay. a 
NARAINA PAT AND ANOTHER— DEFENDANTS 
APPELLANTS 
TETSUS , 
APPU alias ANNAYYA SHAMBOGUE, 
MINOR, BY HIS MOTHER AND NEXT FRIEND 
RATNA BAL alkas TARA BAI— PLAINTIFF 


m RESPONDENT. 

Contribution, suit for— Government revenue, a joint 
charge on two lands—Puayment by owner of one— 
Right to claim proportionate share Liability, whether 
personal— Contract Act (1X of 1872), ss. 69, 70, appli- 
cability of, 

Ifa person who owns one of two lands on both of 
which the Government revenue is jointly made a 
he is 
entitled to claim contribution for the proportionate 
sum dne by the other land. [p. 457, col. 2.1 

Buat neither section 69 nor section 70 of the Con- 
tract Act is applicable as the lability of the 
owner of the land is not personal. [p. 457, col. 1.] 


“Second appeal against the decree of the 
District Court of South Canara, in Appeal 


Suit Ne, 208 of 1912, preferred against 
that of the Court of the District Munsif of 
Kundapur, in Original Suit No. 110 of 
1911. | 


FACTS.—The facts of the case appear 
clearly from the following judgment of the. 
District Judge. 

“The plaintiff brought the suit tc recover 
the assessment paid by him for defendants. 
The Munsif gave him a decree. The defend- 
ants appeal. 


The plaintiff's father purchased certain 
property belonging to a ‘ co-sharer of 
defendants and the defendants’ property is 
also included in the pattah issued to the 
plaintiff. The plaintiff paid assessment on 
the entire holding and brought this suit to 
recover the assessment due on the defend- 
ants’ property. 


It is contended in appeal that as the 
plaintiff is the registered pattahdar, he 
alone is liable to pay assessment an 
cannot recover any portion thereof from 
the defendants, and reliance is placed on 
Subramania2 Chetty v. Mahelingaswami Sivan 
(1) and on Yogambal v. Natana Pillai Mara- 


a ee ~ 


kad 


Be 3 tnd. Cas. 624; 89 M. 41; 6 M. Li; 21 186; 19. M,’ 
J. 627. 


a) 
a, 
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kayar (2). 
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In the lower Court this cen- 
tention was not specifically raised. Subra- 
mania Qhetty v. Mahalingaswamt Sivan (1), 
in my opinion, decides that the only person 
hable to the Government is the registered 
pattahday and that under section 69 of the 
Contract Act, he cannot recover it. If the 
facts are shown to come under section 70 of 
the Contract Act, I think that the decision 
does not go against the plaintiff. The 
plaintiff and defendants are practically co- 
sharers. The defendants admittedly have 
been paying assessment on their share of 
their ‘holding through their tenants, and 
the plaintiff has given credit for such 
amounts. In the lower Courts, their objec- 
tion was that the plaintiff’s father objected 
to the separate registry of the share held 
by the defefidants in their names, and 
the Munsif found against their contention: 
I think these facts disclose an implied 
obligation on the part of the defendants 
to recoup the plaintiff.” 


Messrs. K.P. Madhara Rao and K. P. Lak- 
shmana Rao, for the Appellants. 

Mr. K. Sundura Rao, for the Respond- 
ent. 

. JUDGMENT.—So far as the personal 
liability of the defendants is concerned, 


the plaintiff cannot claim to make the 
defendants so liable personally unless he 
can take advantage of section 69 or section 
70 of the Contract Act. Though one of us in 
Gatapatht Kristna Chendra Deo v. Srinivasa 
Charlu (2) was inclined to hold that section 
70 might be extended to cases hike the present, 
the trend of recent decisions has gone the 
other way [See Raja.of Pittapur v. Secretary 
of Stute (4)]. Section 69 is clearly not 
applicable. 


Coming, however, to the question of the 
right to recover the plaint amount on the 
charge of the lands belonging to the 
defendants, the Full Bench decision in 
Rajah of Vizianagaram v. Setrucheral Soma- 
sekharaz (5) and the principle underlying 
secti@n 82 of the Transfer of Property Act, 


(2) 8 Ind. Cas. 110; 33 M. 15; 6 M. D. T. 162; 19 M. 
L. J. 48 

(3) DL Cas. 446; 28 M. DO. J. 433; 14 M. ii. 
20; (1914) M. W. N. 99. 

(4) 25 Ind. Cas. 783; 16 M. L. T. 875. 

(5) 26 M. 686. 
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read with section 100 of the same Act and with 
section 2 of Madras Act Il of 1864, create a 
charge on the defendants’ lands in respect of 
the revenue thereon, and make them liable to 
contribute a proportionate share of the entire 
sum paid by the plaintiff to get rid of the 
charge in Government’s favour. which 
rested both on his lands and on the defend- 
ants’ lands. 

The decisions in Kasturi Gopala Atyangar v. 
Anantharam Thivart (6) and Second Appeal 
No, 2245 of 1912 are, however, relied on by 
the defendants’ learned Vakil, Mr. Laksh- 
mana Rao. Those cases decided merely 
that an assignee of a portion of the amount 
of the Government Revenue, who has not 
proved that the Government intended to 
assign also their right to a charge on the 
lands in respect of which that revenue was 
payable, was not entitled to claim such a 
charge on those lands. They did not deal 
with the question whether ifa person who 
owned one of two lands on both of which 
the Government revenue was jointly made 
a charge by Statute pays the. whole revenue, 
he is oris not entitled to claim contribution 
on the charge of the other land for the pre- 
portionate sum due by that land. 

In the result we modify the decrees of 
the lower Courts by striking out the words 
personally and ” from the District Munsit's 
decree and by adding before the description of 
the property, “In default of payznent within 
three months from this day the plaintiff shall 
be at liberty to apply for a final decree 
for sale of the under-mentioned property to 
realise the decreed amount.” The decree 
will be further modified by allowing only 
half of the plaintiff’s costs in all Courts to 
be added to the amount charged on defend- 
ants’ property, the defendants bearing their 

own costs, 


Decree modified, 
” (6) 26 M. 730; 13 M. L. J. 248. 
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OUDH JUDICIAL COMMISSIONER’ S 
COURT. ' 
Civih Revision Petitiox No. 151 or 1914. 
December 22, 1914. 

Present: —My. Lindsay, J. C. 
Musammat KANIZ KUBRA—Derenpaxt— 
APPHICANT 
Versus 
BANDE HUSAIN—Puaintise— 


Opposite PARTY. 
Pre-emption decree—atension of time fixed by 
decree for payment of purchase-money-—Civil Procedure 


Code (Act F of 1908), s. 148. 

A Court cannot extend the period granted by a 
pre-emption decree for the payment of the purchase- 
money, even if the application for extension of time 
be made before the expiry of the said period, inas- 
muchas the provisions of section 148, Civil Pro- 
cedure Code, apply only to acts prescribed by the 
- Code and not to acts prescribed by decrees which 
have become final. [p. 439, col, 1.1 

Bachchu Lal v. Raja Ram, 19 Ind. Cas, 347; 160, C. 
53, referred to. 

Application against the order of the 
Subordinate Judge, Bara Banki, dated the 


12th October 1914. 


Mr. Muhammal Wasim, 
cant. 

JUDGMENT.—--his is an application 
for revision of an order of the Subordinate 
-Judge of Bara Banki. The facts are that 
the applicant here was the defendant in a 
guit for pre-emption brought by the opposite 
party-plaintiff, Bande Husain. On the 
L7th of March 1914 a compromise was 
fled which was accepted by the Court and 
on which a decree was given. Under the 
terms of that compromise it was settled 
that the plaintiff should pay Ks. 2,350 
within six months to expire on the 17th 
of September 1914. This money was to 
be paid either to the second defendant or 
‘to be deposited in Court. In the event 
of such payment the claim of the plaintiff 
was to be decreed. It was further stipulat- 
ed that if the payment was not made 
within the specified period, the plaintiff's 
claim for pre-emption was to stand dis- 
missed. On the 12th of October 1914 the 
plaintiff, Bande Husain, appeared before the 
Subordinate Judge and put in a petition 
in which he recited the fact that he was 
bound to deposit Rs. 2,350 on account of 
the pre-emption decree by the 17th of 
September. He stated that the Civil Court 


for the Appli- 
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holidays had commenced on the 12th of 
September and that the 12th of October, 
the day on which he was presenting this 
petition, was the first day on which the 
Court re-opened. ° Bande Husain, however, 
did not bring the money into Court on 
the 12th of October, but applied for a 
fortuight’s extension to deposit the money 
saying that on the llth of October he 
had gone to the banker with whom be had 
arranged for an advance of the money and 
that the banker had refused to give the 
loan. This application purported to be under 
section 148 of the Code of Civil Procedure. 
The learned Subordinate Judge accepted the 


application and gave Bande Husain the 
extension he had asked for. It is claimed 
here in revision that the order of the 


Judge was illegal and without jurisdiction, 
and there can be no doubt on the previous 
rulings of this Court that this objection 
is well taken. I have before me a record 
of another Revision Case, No. 145 of 1914, 
decided by a Bench cf this Court on the 16th 
of November last, Musammat Habib-un-vissa 
v. Musammat Muhammad-un-nissa (1). 


That application was also against an 
order of the Subordinate Judge whose order 
is questioned in the present proceedings 
and in that case too, in circumstances 
somewhat similar to those of the present 
case, the Subordinate Judge granted an 
extension of time. The decision of the 
Bench was that such an extension could 
not be granted and that section 145 had 
no application to such cases. <A reference 
was also made in the judgment in that 
case to the case reported as Bachchu Lal 
v. Raja Ram (2), in which it was held 
by a Judge of this Court that a Court 
cannot extend the time granted by a pre- 
emption decree for the payment of the 
purchase-money after the time fixed by the 
decree has expired. -In this present case 
the Subordinate Judge may have thought 
that the application having been made on the 
12th of October 1914, the day upon which 
the Court re-opened after the vacation, 
the application for extension of time was 
within the period limited*by the decree. But 
in Musammat Habib-un-Nissa v. Musanmat 

(1) 27 Ind, Cas, 4!9; 17 O. ©. 377. 

(2) 19 Ind Cas. 347; 16 0, 0. 5. 
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Muhammad-un-nissa (1), which I have just 
mentidned,.this point was dealt with and it 
was there held that even if an application for 
extension of time be made before the period 
limited by the decree has expired, the Court 
has no. jurisdiction to extend the period, the 
principle -being that. the provisions of sec- 
tion 148 of the Code. apply only to acts 
prescribed. by the Code, and not to acts 
prescribed by decrees which have become 
final. Bande Husain is here in person 
and his argument before the Court is that 
the opposite side played a trick on him. 
He represents that the banker with whom 
he had originally made negotiations was 
quite willing to lend him money, but he 
failed -him at the last moment by reason 
of the ‘threats which were held-.ont to him 
by the opposite party. I am. not in a 
position to investigate this allegation at 
this stage, but all I need sayis that in 
the petition of the 12th October 1914, 
presented by Bande Husain, nothing is 
said about the banker having been sub- 
jected to any intimidation by the opposite 
party. I must, therefore, allow this appli- 
cation and set aside.the order of the learned 
Subordinate Judge. 
to her costs in this Court as against the 
opposite party. 
l Application accepted. 


MADRAS -HIGH COURT. 
Sxconp rvit Arrear No. 423 or 1914. 
February 15, 1915. 
Present:—— Mr. Justice Ayling and 
Mr, Justice Tyabji. 

Sayyid MAHOMED SAHTB—Derexnant 
No. 3—AÅLPELLANT 


4 TETS tts 
Sayyid SYED SAHIB (pien) AND OTHERS 
° PLÀINTIFFS— RESPONDENTS. 


Muhammadan Law—Religious office, suit for possession 
of —Functios must be recognised by Muhammadan Duw 
— Test-—Civil Procedure Code (Act ¥ of 1908); s. 9. 

The existence of an office involves the existence 
of some duties to be performed by the holder of the 
office. [p. 460, col. 1.] 

Therefore a suit.for the possession. of an alleged 
hereditary office, the functions appurtenant:to which 
are the digging .up and burying up a pot, distribut. 
ing sherbet, collecting money and distributing ‘a 
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The applicant is entitled: 


small portion of the collection and reciting portions 
of the Koran is not maintainable as it is not for a 


religious office and a claim in regard thereto is not A 
T: 


suit of a civil nature cognisable by a Civil Court, Tp. 
460, col. 2, p. 461, col. 1.] 

A religious office as known to Muhammadan Law 
must in its nature be for the performance of certain 
functions which are recognised by the Mubaminadan 
Law as necessary or at any rate as proper to be 
performed in connection with the religion of Islam, 
|p. 460, col. 1.] 


Second appeal against the decree of the 
Court of the Subordinate Judge of Nega- 
patam} in Appeal Suit No. 320 of 1911, 
preferred against that of the Court of the 
Districé Munsif of Negapatam in Original 
Suit No. 344 of 1909. 

Mr. R. Vembu <aAtyar for Mr. I. 
Kuppuswami Atyar, for the Appellant. 

Messrs. K. N. Aiya and S. Satyamurthd, 
for the Respondents. 


JUDGMENT. 


TyABJI, J.—This appeal arises out of a 
suit in which ihe plaintiffs claim possession 
and an injunction restraining disturbance of 
what is alleged to be a hereditary office. 
Particulars of the-functions of this alleged 
office are given in paragraph 1 of the plaint. 
The plaintiffs have obtained a decree as 
prayed from the lower Appellate Court. 

The only question on which we heard 
arguments in this Court was whether a suit 
on the cause of action alleged inthe plaint 
could be considered to be a suit of a civil 
nature within section 9 of the Code of Civil 
Procedure. It was argued before us that 
there was a contest between the parties as 
to the right to a religious office and that, 
therefore, the suit fell within the explanation 


. to section 9 and must be sonsidered to be 


a suit of a civil nature cognizable by the 
Civil Courts. 

The parties are Mussalmans and it is ad- 
mitted that the Muhammadan Law is ap- 
plicable. 

The initial diffienlty in the way of the 
plaintiffs against which the learned Pleader 
who appeared for them struggled very hard, 
was that the functions referred to in para- 
graph 1 of the plaint are not functions which 
the Muhammadan Law recognises as forming 
part of the duty of a person holding -any 
of those offices which are known to that 
law; as for instance of gazi, muezzin ov 
pesh-imam. I do not attempt to enumerate - 
all the offices that are known to the 
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Muhammadan Law. Other offices that are 
religious in their nature must, I apprehend, be 
for the performance of certain functions 
which are similary recognized by Muham- 
madan Law as necessary or, ab any rate, as 
proper to be performed, in connection with 
the religion of Islam. The existence of 
an office involyes the existence of some 
duties to be performed by the holder of the 
office. The religious texts of every sect of 
Islam are embodied in well-recognised and 
authoritative texts which contain particulars 
of the religious duties recognised in Islam. 
When, therefore, the question is whether 
any alleged religious office is known to 
Muhammadan Law, there ought tp he no 
difficulty in ascertaining whether the alleged 
functions of the office form part of the 
religious life of a Mnhammadan, whether 
the performance of the acts in question 
is made a. duty or at least rerognised as a 
proper and usual act by Muhammadan 
Law, and whether any person is required 
or expected to perform those functions in 
his capacity as the holder of an office. 
Thus the duties of the muezzin to call to 
prayers, of a pesh-tmam to lead at prayers, 
of a gazi originally to adjudicate upon dis- 
putes but now mainly to officiate at mar- 
riages and keep a record of divorces 
—these are functions which find a recognised 
place in the religions life of a Mussalman, 
Nobody challenges that calling to prayers 
and leading at prayers are functions re- 
cognized by Islam as proper to be performed, 
aud as forming part of the duties of the 
muezzin and the ypesh-imam. Any such 
challenge could be answered without any 
difficulty by referring to the texts. 


INDIAN 


‘No attempt has been made in the present 
ease to establish that the functions referred 
to in paragraph 1] of the plaint—I speak 


of them as functions though I do not know ` 


whether they ought to be dignified with 
that term—-have any recognition in the 
religious system of Islam. There was no 
citation from the Hidaya or the Fatawa 
Alamgiri or from any of the numerous 
books on Muhammadan Law based on those 
authorities, and recognized by the decisions 
of the Courts. I do not restrict myself to 
there two texts: I mention them merely 


as- examples of the-class of books that might 


have been referred to; and I mention them 
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as they are available in English transla- 
tions. . 

The functions referred to in paragraph 1 
of the plaint (which consist of about twenty 
different acts described in great detail) may 
he classified under three or four beads: such 
as digging up and burying a pot, distributing 
sherbet, collecting money and distributing 
a small portion of the collections and reciting 
portions of the Quran. The last is evidently 
thrown in order to give to the whole 
proceeding the garb of religious rituals. 

As I have already said, not the slightest 
attempt has been made—and | think that any 
attempt, if it had been made, would have 
been entirely unsuccessful—to show that 
these functions are recognized as religions 
rites of Islam in the sense that they have any 
religious significance. 

If any person, therefore, chooses to do these 
acts, there may be nothing to prevent him 
from doing them, or to prevent. others from 
participating in these acts, or thinking that 
they derive benefit therefrom and desiring 
them to be done; and it may le that the acts 
have been done for a Jong time. But the 
existence of these circumstances does not 
make the doing of the acts such aduty in 
Muhammadan Law as is connoted in the 
expression © office.” 


Ib was argued that these acts were done in 
a mosque and during Muharram and thst, 
therefore, they became invested with scme 
religious aspect. I am not now considering 
the propriety of the conduct of the mutawalli 
of the mosque in allowing such acts to be 
done inthe precincts of the mcesque. Assum- 
ing that the acts are harmless or even 
meritorious and that there is ne breach of trust 
on the part of the mutawalli of the mosqne 
in allowing them to be done in the mosque, 
that is not enough to create an office. 


A number of decisions were cited to us 
which seem to me to be inapplicable for 
several reasons, to two of which I may 
refer. e 


Some of the decisions cited have reference 
to the question whether property dedicated 
for particular purposes ow objects can he 


- considered to be properly or validly dedicated 


by way of wagf, and whetherits administration 
can, therefore, be supervised in the manner in 
which the administration of wagf property 
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is supervised by the. Court. The present 
suit, from what I have already asid, appears 
to be entirely different from sach a suit. 
Other decisions cited to us are not applicable 
as they ave decisions under the Hindu Law. 
A great number of offices connected with 
temples are nodoubt recognized in Hindu 
Law. They exist for the due performance of 
‘religious ceremonies, or recitation of mant- 


rams, or other functions recognized by 
the Court as being attached to offices 
nader Hindu Law, In this case the 


functions which are alleged to be performed 
by the office-holder are, as 1 have already 
said, so far as I can see, quite foreign to 
Islam. There is no warrant for holding that 
Islam requires these acts to be done, or that. 
the doing of them is considered meritorious 
- or efficacious in any religions or legal sense. 


It has been argued that on the facts before 
us, on whieh both the lower Courts would 
appear to have given their decision, we must 
assume that these functions have been 
performed for a great number of years, and 
that the presumption must be in favour of 
such performance being proper. Bub even so, 
the performance of the functions would not 
thereby become the fulfilment of the duties of 
an office. Not every thing that a person 
chooses to do, albeit for a long time, not 
everything that other people have permitted 
him to do or encouraged him in doing, would 
necessarily constitute the functions’ of an 
office. As a necessary part of that which is 
connuted in the term ‘office’. the existence of 
something which may be described as the 
duties of the person holding the office is 
absent. I need not consider whether there is 
anything to show in what manner the person 
purporting to he entitled to perform the 


functions has been entitled to hold the office, 


anything to indicate the persons to whom he 
owes the duty of performing the functions or 
the persons who will be entitied to super- 
inteud or supervise the due performance of 
those functions. In the present case, I have 
not the slightest hesitation in saying that 
the particulars referred to in the plaint cannot 
be said to be duties appurtenant to an office, 
and that ts fatah to the existence of an 
office. 

_ With reference to the suggestion that we 
should call for a finding on the issue whether 
there is such an office as is referred toin the 


plaint, that is not a question which can be 
decided by any evidence. Assuming all the 
allegations in the plaint to be true the 
question ig one of law, whether a person who 


‘purports to perform the acts referred to in the 


plaint nnd who says he has been doing them for 
a number of years in the past can be said to 
hold any office. That question must be 
decided on the bases which [haveendeavoured 
to explain. 

In my opinion,therefore, the appeal must be 
allowed and the plaintiff’s suit dismissed; but 
inasmuch as this point was not taken by the 
appellant either in this Court or in the lower 
Courts, the parties will bear their own costs 
throughout. - 

Arroixa, J. T agree. 

Appeal allowed. 


BOMBAY HIGH COURT. 
Seconp Civin Aeesats Nos, LLO ano 48 or 1914 
January 2>, 1915. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Beaman. 
BHARMA SHIDAPPA PUJARI— 
DeFaenDANT—APPELLANT 
VErSUS 
“‘BHAMAGAVDA SHIVAGAVDA—~ 


PualntTirF— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11- Res 
judicata, preliminary derision as to—Preliminary 
decree—A ppeal, 

A decisio: that a matter is not res judicata, and 
that, therufore, the trial can proceed is not a pre- 
liminary decreeeand no appeal lies from such a 
decision. 


Second appeals against the decision of the 
First Class Subordinate Judge of Belgaum, in 
Sait No. 633 of 1910. 

Mr. 5. R. Bakhale, for the Appellant. 

Mr. S. M. Kaikini (for Mr. Nilkunth Atma- 
ram), for the Respondent No. 1. 

JUDGMENT.—Applying the Fall Bench 
ruling in Chanmalswami v. (inga iharappa 
(1). we hold that a decision that a matter is 
not res judierta and that, therefore, the trial 
can procead, is not a preliminary decree from 
which an appeal sill lie at this stage. We 
dismiss both the appeals. Costs costs in the 
cause. 


Appeals dismissed, 
(1), 26.Ind. Cas..885; 16 Bom, L. R. 954. _ 


t 
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LOWER BURMA CHIEF COURT. 
iFrrsT Crvin APPrAL No. 162 or 1911. 
March 2, 1914. 
Present:—Sir Henry Hartnoll, Kr., Offg. 
Chief Judge, and Mr. Justice Twomey. » 


MANACKJEE PALLANJE#—Derexpanr— 


APPELLANT 
VETSUS f 
S, A. MEYAPPA CHHTTY—Puratntier— 


RESPONDENT. 
Mortgage-—-Moveable property—Subsequent incumb- 


ganceracith possession preferred to prior inenmbrancer, if 


bona fide with: ut notice—Burden of proof. 
. A bona fide incumbrancer without notico who is in 
possession of moveable property is bo be preferred to 
an incumbrnancer whose security is of prior date, 
[ p. 468, col, 1.] 

The person alleging notice must prove it. 
col, 1.] 


Mr. Bilimoria, for the Appellant. 
Mr. Clifton, for the Respondent. 
JUDGMENT, 

Twoury, J.—The parties to this appeal are 
rival mortgagees of a steam launch called 
Mahomed, It was first mortgaged by register- 
ed document. together with several other 
parcels. of property, moveable and immove- 
able, for Rs. 10,000 in 1901 to the respondent 
firm S. å., but was. allowed to remain in 
possession of the mortgagor who continued 
to ply the launch im the delta. Ib was 
afterwards. mortgaged: by: another registered 
document to the appellant, Manackjee 
Pallanjee, for Rs. 7,000 in 1904. Manackjee 
sued, on his mortgage in 1$06 and got a 
decree from tthe Chief Court in June ofthat 
year. The Official ‘Receiver was appointed 


[p. 463, 


. Receiver. and took possession of the launch, 


and an order for sale was passed on 25th 
October 1906 as the time allowed for: pay- 
ment had expired. The launch was sub- 
sequently sold and the sale-proceeds are in 
deposit in the Court. i 

The respondent firm filed their suit in ‘the 
Pyapon District Court on 3rd November 1906. 


‘They joined ‘Manackjee as co-defendant: with 


| prior mortgage of 1901. 
-has decided this point in favour 


~ 


the mortgagors, alleging that when he took 
his mortgage in 1904 he was aware of the 
‘The District Court 
of the 
respondent firm and the only question which 


‘it is necessary to decide in this appeal is 


the question of notice. 

Tt is settled law that a bona fide incumbran- 
eer without notice who is in possession of 
moveable -property is to be preferred to an 
jncumbrancer whose security is of prior date, 
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-have been cited as a witness then. 


` Madras 


‘that Manackjee advanfed 


1915 


and inthis case it is not disputed that .the 
appellant obtained possession of the launch 
throngh the Court and is now through the 
Court in possession of the sale-proceeds. If 
Manackjee had notice of the N. A. firm’s 
earlier incumbrance, the latter is entitled to 
priority and not otherwise. 


The burden of proof was on the plaintiff- 
respondent. The direct evidence consists of 
the statements of Arunachelleni; the Manager 
of the S. A. firm at Pyapon at the time of the 
mortgage to the firm and-forsome-years later. 
Arnnachellem’s evidence j is in the’ words - of 
the District Judge “samewhai corroborated” 
by the evidence of Mutiya, a chetty clerk of 
Arunachellem. Arunachellem says that he 
went to Wakema in 1901 and 1903 and met 
.Manackjee and in the course of conversation 
with him, Manackjee asked if Syed, Abdulla, 
the owner of the launch, had borrowed money 
from the S. A. firm. Arunachellem there- 
upon told him of the Rs. 10,000 mortagage, 
which included the launch Mahomed, ‘When 
he gave his evidence on. 15th May 1911 
Arunachellem mentioned ‘“Mutiya” as being 
present at the conversation with Manackjee, 
but he said that Mutiya was away in Madras. 
The hearing was adjourned to ‘26th May 
1911 for the issueof a commission on behalf 
of Manackjee and on the Z0th May 1911 
Mutiya appeared asa witness. This man’s 
evidence shows that he was not in Madras on 
the 15th May. He said that he returned to 
Rangoon on the 17th or 18th May and I 
gather from his evidence that he was at 
Pyapon on or about the 15th May and might 
At any - 
rate, ib must be said that Mutiya’s admis- 
sions in cross-examination show Arunachel- 
lem’s statement as to Mutiya’s absence in 
to be very disingenuous. More- 
over, Mutiya’s evidence as to the conver- 
sation between Arunachellem and Manackjee 
is extremely vague. He saysit took place 
in 1901; 1902 or 19C3. Others were present, 
but he does not remember who. (Arunachel- 
lem did not say that any‘cthers were present, ) 
It is not clear why Manackjee should make 
inquiries about Syed AbdnuHa’s borrowings 
in 1401 1902 or 1903) for it was not till 1904, 
his money‘ “to 
Abdulla. I think it would be unsafe to accept 


‘the evidence of the: Manager Arunachellem 


‘conyersation. 


clerk Mutiya as tot this alleged 
It is also improbable thay 


and’ his 
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Manackjee would have advanced such a large 
‘sam if he knew the launch was already 
hysothecated to the chetty firm. The District 
Judge’s remarks “on this point donot seem 
to me to carry much weight. 

When the respondent firm’s lawyers wrote 
to Manackjee in August 1906 (after Manackjee 
had obtained his decree), they made no 
allegation as to Manackjee's’ knowledge of 
the prior mortgage. They wrote informing 
him of if and asking whether Manrackjee 
denied their clients’ claim. They said 
nothing about Arunachellem’s alleged con- 
versation with Manackjeein 1901, 1402 or 
1903. i 

It is a weak point in the appellant’s case 
that he did not go into the witness-box and 
submit himself to” cross-examination. He is 
said to have been absent in India at the time 
of the hearing, but there is no proof of this 
on the record. As, however, the burden of 
proof was on the respondent firm, I think it 
was for them to show beyond reasonable 
doubt that Manackjee had notice of the 
prior mortgage. In my opinion the evidence 
produced by the respondent firm was in- 
sufficient to establish this allegation and, 
moreover, I think it is contrary to the prob- 
abilities of the case. 

I would, therefore, reverse the decree of the 
District Court as regards the appellant 
. Manackjee Pallanjee and dismiss the plaintiff 
.firm’s snit as against him with costs in both 
Courts. 

Hartxout, Orra. C. J.—I concur. 

Decree reversed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civit No. 70 of 1913, 
IN Svir No. 567 or 1912. 
May 2, 1914. 
` Present:— Sir Lawrence Jenkins, Kr., 
Chief; Justice and Mr. Justice Stephen. 
MADRAS STEAM NAVIGATION Co., I. 


° ——Py AINTIFF—APPRLLANT 
versus 
© SHALIMAR WORKS, Lp.—Derenpant 
— RESPONDENT. 


|. Civil Procedure Code (Act V of 1908), O. TALI ei 
1 .(e)~ Plaint, cause of action to be stated in—Arrest of 
ship—Suit for trespass, if lies—Proof of malice vv its 
‘<quivalent—High Court as a Colonial Court of Admiralty, 


iyowers of-Detention—Damages, liability for—Admiralty ` 


Court Act, 1840 (8 & 4 Vict. C. 65)-—Admiralty Court 
Act, 1861 -(24 § 25 Viet. C. 10), ss. 5, 35—Colonial 
Courts of Admiralty Act, 1890, (53 §: 54 Viet. C. 27), 8. 
2 (3}({a)—Interpretation Act, 1889, (52 §* 53 Fiet C. 
63), s. 18 (2)—JDlaritime necessaries—Action in rem— 
Wrongful seizure— Limitation Act (IN of 1908), Sch. J, 
Art. 29, scope of. 

Under Order VII, rule 1 (e), the plaint must con- 
tain, in addition to other particulars, “the facts 
constituting the cause of action and when it arose.” 
[p. 464, col. 2.] 

An ordinary suit for trespass, in the -absence of 
proof of malice or its equivalent, does not lie for the 

rest of a ship. [p. 465, col. 1.) 

The Walter v. D. Wallet, (1898) P. 202; 62 L. J. 
Adm. 88; 1 R. 627; 69 L. T. 771; 7 Asp. M. C. 398; 
Lhe Evangelismos, Xenos v. Aldersley, (1858) 12 M. 
1. C. 862; 14 Ji. R. O45; 124 Ro R. 95; Swabey 378 
and The Strathnaver, 1875) L A.C. 38 at p. 67; 34 L. 
T, 148; 3 Asp. M. C. 113, referred to. 

' The arrestrof aship consequent on a suit in rem 
instituted in the High Court as a Colonial Court of 
Admiralty, for an amount alleged to be due for 
maritime necessaries, is a judicial act of the Court 
and an ordinary step in an action in ven, [p. 465, 
col, 1.] 

When possession of the subject of controversy is 
with the Court, the competing parties are simply 
preferring their claims in the ordinary course of law, 
and any damages which the successful party may 
suffer from the continuance of litigation aro due to 
the laws delay and not to any legal 
perpetrated by his unsuccessful competitor. 
col, 2. | 

Peruvian Guano Ce. v. Dreyfus Brothers and Co., 
(1$92) A. C. 166 at pp. 187, 195; 6! L. J. Ch. 749; 66 
L. T. 533; 7 Asp. JM. C. 225, followed. 

In England previous to tho passing of 8 & 4 Vier, 
C. 65, the Court of Admiralty had no jurisdiction in 
the caso of necessaries supplied toa ship, though 
perhaps it occasionally purported to exercise the 
jurisdiction where uot prohibited. [p. 466, col. 2. ] 

The Two Ellena, Johnson v. Black, (1872) 4 P.C. 
161; 8 Moore P. C, (x. s.) 898; 41 L. J. Adm. 33; 2g 
L. T J; 20 W. R. 592; 1 Asp. M. C. 208; 17 E. R. 361; 
The Heinrich Bjorn, Northcote v. Heinrich Bjorn, 
Owners, (1886) 11 A. C. 270, 55 L. J. Adm. 80; 55 h. T. 
66; 6 Asp. M. C. 1, referred to. 

Murray v. Langford, (1842). Fulton 95; 1 Ind. 
Dec. (0. s.) 701; Murray and Stracnan v. Longbord, 
(1847) Fulton 181; 1 Ing Dee. (0. s.) 723 and The 


wrong 
[p. 465, 


«isiu, In re, 5 B., TL C. R. (0. C.) 64, referred to. 


Whether. the extended powers under 3 & 4 Viet, ` 


- C. 65 and 24 & ?5 Vict. C. 10 have become vested in 


indian High Courts by virtue of the several Letters 
Patent? [p. 466, col. 2.] 

The Portugal,; In the matter of the Ship, 6 B. L. -R. 
823; The Bardot v, The clngusta, 10 B. H. C. R, 
110, referred to. 


Assuming that the extended powers under 8 & 4 


Vic. ©. 65 and 24 & 25 Vier. Œ. 10 did not 
vest in Indian High Courts by virtue of the 
several Letters Patent, the jurisdiction el the 


Calcutta High Court in relation to necessaries 
rests on the Colonial Courts of Admiralty Act 
1890, which vests in it (among other things) ile 
powers described in section 5 of. 24 & 25 Vier. 
CG, 10, | providing that the “High Court of 
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Admiralty shall have jurisdiction over any claim 
for necessaries supplied to any ship elsewhere than 
in the part to which the ship Court belongs, unless it 
is shown to the satisfaction of the Court that at the 
time of the institution of the cause any owner or 
purt-owner of the ship is domiciled in England or 
Wales. [p. 466, col. 2; p. 467, col. 1 | 

As it is provided by the Colonial Courts of Ad- 
miralty Act, 1890, section 2 (3) (a), that any enact- 
’ ment in an Act of the Imperial Parliament referring 
to the Admiralty jurisdiction in England when applied 
to a Colonial Court of Admiralty in a British 
-possession, shall be read as if the name of that 
possession were therein substituted for England and 
Wales and as by the Interpretation Act, 1889, section 
18 (2), it is provided that the expression “British 
possession” shall mean any part of Her Majesty’s 
dominions exclusive of the United Kingdom, British 
India and Burma thus take the place of England and 
Wales for the purposes of this case. [p. 467, col. 1.] 


To take away jurisdiction it is not enough that 
the owner was domiciled in Burma, but that domicile 
must be alleged and proved to the satisfaction of the 
Court, before judgment. [p. 467, col. 1.] 

Ew purte Michael, (1872) 7 Q.B. 658; 41 L. J. Q B. 
349. 26 L. T. 87 ; 1 Asp M. C. 337, followed. 

Assuming that a person aggrieved by the arrest of 
his ship is entitled to compensation even inthe 
absence of proof of malice or its equivalent, the action 
would be for wrongful seizure under legal process 
and as stich would be barred by Article 29 of the 
Limitation Act if not brought within one year of the 
date of seizure. [p. 467, col. 2; p. 468, col. 1.] 


_ Mr. B. C. Matter (with him Mr. H, O. 
Mazumdar), for the Appellant Company. 

Mr. 8. P. Sinha (with him Mr. Cubitt), 
for the Respondent Company. 


: JUDGMENT. 


JENRINS, C.J.—Onthe 4th Jane 1910, a 
company called the Shalimar Works, Limit- 
„ed, instituted a suit zn rem against the 
vessel, Clan Macintosh, for an amount alleged 
to be due to them for that which is described 
in the plaint in this suit, amd has throughout 
been treated, as maritime necessaries. 

On the same day the vessel was arrested, 
and she thenceforth remained under arrest 
until her release on the 3lst January 1912, 
the snit in rem-having been dismissed two 
days earlier. 


On the 4th June 1912, the present suit was 


instituted on the ordinary criginal side of this 
Court claiming damages for the wrongfal 
arrest. 

In the plaint it is alleged that the plaintiff 
company is the ownerofthe ship, that the 
defendant company instituted the suit in rein 
“falsely alleging therein that a sum of 
Rs. 89,187-12 was due to the defendant com- 
pany for maritime necessaries supplied to the 
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said vessel and maliciously and_ without 
reasonable or probable cause procyred a 
warrant of arrest from the said Court” 
an that “therefore in pursuance of the 
said order the defendant company caused 
to be sued ont of the said Court and 
in the said action the said warrant of arrest 
directed to the Marshal of Calcutta and 
caused the said vessei, her tackle, apparel 
aud furniture to be wrongfully arrested and 
detained from the said 4th day of June 1910 
until the time hereinafter mentioned.” 
(paragre ph 2). 

The plaintiff company then alleges the 
dismissal of the suit in rem for want of juris- 
diction (paragraph 3) and submits “that the 
said warrant of arrest was issued without 
jurisdiction and was absolutely 
void and inoperative and of no effect in law 
and that by reason of wrongful and malicious 
arrest and detention of the said vessel ; 
the plaintiff company has been deprived of 
the use and of the possession of the said 
vessel from the said 4th day of June 1910 
till the said 3lst day of January 1912 and 
has suffered damages to the extent of 
Rs. 5,85,630-6-0.” (paragragh 4). 


In form the suit is essentially one for the 
malicious abuse of the process of the Court 
{see Bullen and Leake's Precedents, 3rd 
Edition, pp. 353—356, and KRedway v. Me. 
Andrew (1)}. But no attempt was made at 
the trial to prove mali¢e, and before us this 
aspect of the case has been deliberately 
abundcned from the outset, for no mention 
or even suggestion has been made of malice, 
or the absence of reasonable aud probable 
cause, or crassa negligentia or bad faith. 

The only case made before us was trespass 
pure and simple; I will, therefore, limit 
myself to that. 


Té may hea question whether a plaint, 
framed as this is, fairly supports a claim 
based on trespass, more especially as the 
plaint is defective in an important particular. 
[See the declaration in Redway v.e Me. 
Andrew (1), to which there wasa general 
demurrer]. It is imperative under Order 
VII, rule 1 (e), that the plaint should 
contain, in addition tô other particulars, 


$ ” b 

‘the facts constituting the cause `of 
action and when it arose.” | There is 
no specifice allegation in the .plaint 


(1) (1874) 9 Q. B. 74; 29 L. T. 421; 22 W. R. 60. 


b 
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when the cause of action arose; and yet if 
the plaint i is to .be treated as permitting an 
alternative claim on the ground of trespass, 
there would be a different date according as 
it was treated asa suit for malicious pro- 
secution ora suit for trespass. 

Bet apart from that, Iam not at present 
prepared to hold that an ordinary suit for 
trespass lies for the arrest of a ship. There 
is no trace of any such suit in the books, 
and yet the occasion for it must have fre- 
quently arisen. 


The only reference to such a suit that I 
have been able to find isin The Walter v, D. 
Wallet (2), where an action was brought for 
an alleged trespass on a vessel and for its 
wrongful arrest. Sir Francis Jeune in dis- 
posing of the case said thatthe claim for 
trespass clearly could not be maintained. 
The reason of tnis decision, however, does 
not appear, and it may be it has no applica- 
tionin the circumstances of this case. 


The arrestment of the ship isa judicial 
act of the Court and an ordinary step in an 
action 72 vem, so, where it constitutes a 
legal grievance, it is not an independent 
wrong, but an integral part of an action in 
rem in which there was malice, or its equi- 
valent, entitling the aggrieved person to 
seek compensation either inthe Admiralty 
proceedings or by separate action. 


Inthe case of The Heangelismos, Xenos v. 
Aldersley (3), a ship was arrested, and in 
The Strathnaver (4) the result of that case 
was: summed up as follows: “ Their Lord- 
ships came to the conclusion, though the 
case was certainly a very strong one, inas- 
much as the wrong vessel had been seized, 
that in the absence of proof of mala fides 
and malicious negligence, they ought not to 
give damages against the parties arresting 
the ship.” 

The principle enunciated in Peruvian 
Guano Co. v. Dreyfus Brothers § Co. (5) may 
fairly be cited in this connection. One of 
the (uestions there considered was. whether 
the wrongful possession of the defendant 

(2) 1893) P. 202; 62 L. J. Adm. 88; 1 R. 627; 69 
L. T. 771; a M. C..398. 

(3) (1858) 12 M. P. & 352; Swabey 378; 14 E. R. 
945; 124 R. R. 95. 

(4) (1875) 1 A. ©. 58 at p. 67; 34 Pe T. 148; 4 Asp. 
M,C. 1333, 

(5) (1892) A. C. 166 at pp. 187. 195; 61 LJ. Ch. 749; 


| 66 L. T. 530; 1 Asp. M. ©. 225. 


continued after the appointment of a Re- 
ceiver so as to give a claim for damages. It 
was held it did not, and Lord Watson in the 
course of his judgment said: “The order of 
the 17th December 1880 for the appointment 
of a Receiver had the immediate effect of 
making the company bare custodiers for the 
Court; and the appointment of the 28rd of 
F ebrunty 1881 transferred the actual posses- 
sion of the cargoes or their proceeds from 
the company to an officer of Court. In my 
opinion, detention by the company, whether 
it had been legal or illegal, ceased at the 
first of these dates. That circumstance would 
not affect the quantum of damages due by 
the company, if it could be shown that the 
law regards loss arising to the party ulti- 
mately successful from the possession of the 
Court as stake-holders, as loss directly and 
naturally resalting from the previous wrong- 
ful acts of his adversary. J know of no 
principle, and of no authority, for that 
proposition. It appears to me that from the 
time when the order of the 17th of December 
1880 was made, the company and Dreyfus 
Brothers stood towards each other in the 
same position in which they would have 
been placed if the eleven cargoes had never 
come into the possession of the company, 
and had been thrown into Court by the 
captains of the carrying vessels. When posses- 
sion of the subject of. controversy is with 
the Court, thecompeting parties are simply 
preferring their claims in the ordinary 
course of law; and any damages which 
the successful party may suffer from the 
continuance of litigation are duc to the 
law’s delay, and not to any legal wrong per- 
petrated by his unsuccessful competitor.” 


Lord Macnaghten too remarked: But 
it appears to me that the detention of 
ihese cargoes by the company came to an 
end when the order was made for the 
appointment of a Receiver. From the date 
of that order possession was taken out 
of the hands of the company. Thenceforth 
the possession was the possession of the 
Court. I donot think that the possession 
of the Court can be regarded as detention 
by the company, nor do I think that any 
loss or diminution of profit, which may be 
attributable to the circumstance that the 
property in question in the action was placed 
in the custody of the Court is the direst 
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or natural result of the detention by the 
company.” 

Here too it may fairly be said that under 
the arrest the custody and possession was 
with the Marshal as an officer of the Court, 
and cannot be regarded asa detention by 
the defendant company. The damage, if any, 
suffered from the continuance of the officer’s 
custody and possession was due not to 
default of the defendant company, but to the 
law’s delay. 

The English decisions must be our guide 
in dealing with maritime matters here, 
and, therefore, I feel justified in citing them, 

This Courts general Admiralty jurisdic- 
tion rests on clause 320f the Letters Patent 
of 1865, which continues clause 31 of the 
Letters Patent of 1862; and the effect of 
these clauses is to vest inthe High Court 
such civil and maritime jurisdiction as 
might be exercised by the Supreme Court as a 
Court of Admiralty, or by any Judge of that 
Court as Commissary of the Vice-Admiralty 
Court. 

The Admiralty jurisdiction of the 
Supreme Court is defined as follows in the 
Charter of 1774, clause 26: “Andit is 
Qar further will and pleasure, and We do 
hereby grant, ordain, establish and appoint, 
that the said Supreme Court of Judicature 
at Fort Wiliam in Bengal shall be Court 
of Admiralty, inand for the said provincés, 
countries or districts of Bengal, Bihar and 
Orissa and all other territories and islands 
adjacent thereunto, and which now are or 
ought to bedependent thereupon; and We 
do hereby commit and grant to the said 
Supreme Court of Judicature at Fort 
William in Bengal full power and autho- 
rity to take cognizance of, hear, examine, 
try and determine all causes, civil and 
maritime, and all pleas. of contracts, debts, 
exchanges, policies of assurance accounts, 
charter-parties, agreements, loading of ships 
and all matters and contracts, which im any 
-manner whatsoever relate to freight or 
money due for ships hired and letout, trans- 
port-money, maritime usury or bottomry, or 
‘to extortions, trespasses,-injuries, complaints, 
demands and matters, civil and maritime, 
whatsoever between merchants, owners and 
proprietors of ‘ships and vessels employed 
or used within the jurisdiction aforesaid, 
or between others, contracted, done, had or 
commenced in, upon, or by the sea or public 


rivers, or ports, creeks, harbours and places 
overflown within the ebbing and flowing of 
the sea and high water mark, within, about 
and throughout the said three provinces, 
countries or districts of Bengal, Bihar and 
Orissa and all the said territories or islands 
adjacent thereunto and dependent there- 
upon, the cognizance whereof doth belong to 
the jurisdiction of the Admiralty, as the 
same is used and exercised in that part of 
Great Britain called England, together with 
all and singular their incidents, emergents, 
and dependencies annexed and connexed 
causes whatsoever, and to proceed summarily 
therein, with all possible despatch, according 
to the course of our Admiralty of that part 
of Great Britain called England, without the 
strict formalities of law considering only the 
truth of the fact and the equity of the case.” 

It was ultimately settled to be the law 
in England that previous to the passing 
of 3 and 4 Vict. 65, the Court of 
Admiralty had no jurisdiction in the case 
of necessaries supplied to a ship, though 
perbaps ib occasionally purported to 
exercise the jurisdiction where not pro- 
hibited: Zhe Two Ellens, Johnson v. Black 
(6), The Heinrich Bjorn, Northcote v. Heinrich 
Bjorn, Owners (7). 

The same view has obtained- in India 
[Murray v. Longford (8), Murray & Strachan 
v. Longford (9), The Asia, In re (10)]; 
but there is a difference of opinion as to 
whether the extended powers under 3 and 
4 Vict., c. 65, and 24 Vict., c. 10, became 
vested im Indian High Court by virtue of 
the several Letters Patent: The Portugal; 
In the matter of the Ship (11), Lhe Asia, In re 
(10), Bardot v. The Augusta (12). 

For the purposes of this case I will assume 
they did not. If this be the true view, 
then this Court’s jurisdiction in relation to 
necessaries rests on the Colonial Courts of Ad- 
miralty Act, 1890, which vests in it (among 
othar things) the powers described in section 5 


(6) (1872) 4 P. C. 161; 8 Moore P.C. (x. s.) 398; 
41 L. J. Adm. 33; 26 L. T. 1; 20 W. R, 592; 1 Asp. M. 
©. 208; 17 E. R. 361. j 

(7) (1886) 11 A. C. 270; 55 Ia J. Adm. 80; 55 L. T. 
66: 6 Asp. M. O. 1. ; 

(8) (1842) Fulton 95; 1 Ind. Dee. (o. 8.) 701. 

(9) (1843) Fulton 131; I Ind. Dec. (0. s.) 723. 

i 5 B. H. C. R. (0. c.d) 64. 

5 6 B. L, R. 323. 

(12) 10 B. I. C. R. 110, 
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of 24 Vict., c. 10. That section provides, 
that the High Court of Admiralty shall 
have jurisdiction over any claim for neces- 
saries supplied to any ship elsewhere than im 
the port to which the ship Court belongs, 


unless it is shown to the satisfaction of. 


the Court that at the time of the institution 
of ‘the cause any owner or part-owner of 
the ship is domiciled in England or Wales. 
Under section 35 the jurisdiction conferred 
by the Act may be exercised either by 
proceedings 72 rem or by proceedings tn 
personam., 

By the Colonial Courts of Admiralty Act, 
1890, section 2 (3) (a), it is provided that 
any enactment in an Act of the Imperial 
` Parliament referring tothe Admiralty juris- 
diction in England, when applied to a Colonial 
Court of Admiralty ina British possession, 
shall be read as if the name of that possession 
were therein substituted for England and 


Wales. By the Interpretation Act 1582, 
section 18 (2), it is provided that the 
expression British possession’”’shall mean 


any part of Her Majesty’s dominions exelu- 
sive of the United Kingdom, and where 
parts cf such dominions are under both a 
central and local Legislature, all parts under 
the central Legislature shall for the purposes 
of this definition be deemed to be one British 
possession. 

British India and Burma thus take the 
place of England and Wales for the purposes 
of this case. 

It is conceded that when the suit in vem 
against the Clan Macintosh was instituted, the 
ship was elsewhere than in the port to which. 
the ship belonged. 

To that extent then 
order. 


the suit was in 


It is, however, contended that the owner 
was domiciled in Burma, and that the suit 
was thus beyond the jurisdiction of this 
Court. But to take away jurisdiction 
it is not enough that the owner was so domi- 
ciled.; this domicile had to be shown to the 
sftisfaction of the Court. Blackburn, J., 
. dealing with section 5 of 24 Vict., Cap. 10, 
in Ea parte Michael (13) said:— ‘That acéms 
clearly enough a to enact that the Ad- 
miralty Court sbail have jurisdiction when the 
necessaries are supplied in England, just 


as if they had been epee abroad ; 
(13) (1872) 7 Q. B. 658; 41 L. J. Q. B. 349; 26 L, 
T. 871; 1 Asp, M. 0. 337. 
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but then it is added, unless it be shewn 
to the Court that the owner he domiciled 
in England; but that mustbe alleged and 
proved to the satisfaction of the Conrt 
before judgment; and it is-too late after- 
wards, ” 

In the same case Uockburn,C. dJ., 
described the position: “It is conceded 
that the County Court had jurisdiction over 
the subject-matter of the suit, and the only 
ground on which the Conrt could be called 
upou to pruceed no further is the exception in 
the section which gives the jurisdiction, that 
it be shewn to the satisfaction of the Court, 
that is, the Court in which the suitis pending, 
that the defendant is domiciled in England 
or Wales.” 

When the arrest in this case was made it 
had not been shown tothe Court that the 
owner was domiciled in Burma at the time 
of the institution of the suit; it was, to use 
the language of Blackburn, J., neither al- 
leged nor proved, and so that exception 
which would have made it imperative on the 
Court to proceed no further had not been 
established at that stage. 

No doubt the plaintiff company contends 
that by paragraph 1, T. W. F. Bremners 
affidavit, the owner’s domicile was shown to 
the satisfaction of the Court; but the fact is 
that it was not so shown, and the statement 
in that paragraph is taken from the agree- 
ment and is not an independent allegation of 
the state of affairsat the institution of the 
suit. And here I may point ont that the 
rule, which prescribes what the affidavit 
leading to a warrant of arrest should state, 


thus 


does not require any statement of the 
owner’s domicile. Had the present plaint- 
iff company so desired, it could have 


made sucha statement and have procured 
the release of the ship at any time. lt, how- 
ever, did nothing of the kind, and Counsel 
for tbe present plaintiff company has admit- 
ted before us, that even in its written state- 
ment in that suit it did not specifically 
allege that its domicile was in Burma. 

It is true that the suit in rem was dismiss- 
ed, and the decree contains a recital of the 
Court’s opinion that it had no jurisdiction. 
But on what materials this result was rench- 
ed does not appear. 

Assuming for the purpose of the case that 
a person aggrieved by the arrest of his ship _ 
is entitled to compensation even in the 
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absence of proof of malice or its equivalent, 
it remains tobe seen what would be the 
nature of his suit: it would be fora seizure 
under legal process. 

But if the seizure was lawful, no suit would 
lie; if unlawful it would be governed by 
Article 29 of the Limitation Act, and that 
in the circumstances of the case would be a 
bar to this suit. 

It has been argued that the seizure was 
not under legal process, for that as the suit 
was dismissed for want of jurisdiction, the 
order for arrest was coram non judice. 

But the order for arrest was an usual step 
in a suit mem, and at the time when it was 
made the Court had jurisdiction over the 
subject-matter and the exception had not 
been established. Therefore, the order of 
arrest cannot (in my opinion) he treated as 
coram non judice or a nullity. 

Tt has been further contended that as this 
was a trespass to goods, Article 36 should be 
applied; but Article 29 is specific and fits 
the case, and itisa rule of construction of 
long application that a general Article 
does not govern where there is a particular 
Article which covers the case. 

Nor do I think can Article 49 be treated as 
governing this case rather than Article 29. 
It was the seizure, if wrongful, that was 
the causy ofaction and the plaintiff cannot 
treat the suit asone for trespass apart from 
the seizure for the purpose of evading 
Article 29. 

The conclusion then to whieh | come is, 
that this suit asframed is based on malice or 
its equivalent: that in the absence of proof of 
malice or its equivalent the suit, if treated 
as one for trespass, will not lie in the cirenm- 
stances of this case: and ihat if sucha suit 
did lie, it would fall under Article 29 and 
would be barred. I, therefore, would dismiss 
this appeal with costs. | 

STEPHEN, J.—I agree. 

Appeal dismissed. 
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LOWER BURMA CHIEF COURT. 
First Appear No. 157 or 1913. | 
December 10, 1918. 
Present:—_Justice Sir Henry Hartnoll, Kr., 
Offg. Chief Judge, and Mr. Justice Twomey. 
PALANH PPA CHETTY AND OTHRRS— 
PLAINTIPFS—APPELLANTS 
VEFSUS 
M. 5. SOMASUNDRAM CHETTY 
AND OTHERS—DEFENDANTS—RESPONDENTS. 

Civi Procedure Code (Act V of 1908), s 47, O. 
XXI, r. 2—Payment out of Court nol certified—-Suit for 
declaration that decree has been satisfied and should not 
be executed, barred. 

A suit for a declaration that a particular decree has 
been satisfied by payment out of Court and can no 
longer be executed, is barred by the provisions of 
section 47 of the Code of Civil Procedure. [p. 469, - 
col. L] ” 

Maung Myaing v. Maung Shwe Hmon, Li B. R 
(1898-1900) 621, distinguished 


Mr. N. X. Aztyer, for the Appellants. 
“ JUDGMENT. 


HARTNOLL, Orro, O. J.—Plaintiffs-appellants 
sue respondents under the following 
circumstances. They state that they and the 
3rd and 4th respondents are partners in the 
firm of P. liu. P. carrying on business at’ 
Pegu, that on the 29th September 1911 thé 
frm of V. E. N. K. R.M. A. (2nd re- 
spondent) obtained a decree for Rs. 8,890-2-5 
against the P. L. P. firmin a suit filed in 
the Ramnad Court at Madura, that the decree 
was subsequeutly adjusted by a payment of 
Rs. 6,600 in consequence of an arrangement 
made bstween M. A. R. R. M. Annamalai 
Chetty, the 3rd respondent, and the V. E. N. 
K. R. M.A, partners, the payment being 
made by lst respondent as agent of th2 M. 
A. R.R. M. firm to the V. E. N.K. R. M. 
A. firm on the 31st January 1912, that the 
3rd respondent has repaid the Rs. 6,600 to 
the M. ACR. R. M. firm out of monies 
belonging to the P, L. P. firm, thatthe V. 
E. N. K. R. M. A. firm has not certitied the 
adjustment of the decree passed at Ramnad 
to that Court, that as the result of misuxder- 
standings between appellants and respondents 
Nos. 3 and 4 the third respondent, in 
collusion with the V.E. N. K. R. M. A. firm 
and M. A. R. R. M. Annamalai Chetty, got 
the Ramnad decree fraudusently transferred 
by the V. E. N. K. R. M. A. firm to the first 
respondent, the agent of the M. A. R. R. M. 
firm, and that the first respondent applied to 
the Ramnad Court to be recognized as the 
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assignee of the decree aud for a transfer to the 
Pegu District Court, and is now proceeding 
with tthe execution in the latter Court. The 
appellants pray fora declaration that tle 
decree passed inthe Ramnad Court has been 
satisfied and can no longer beexecuted. The 
District Court rejected the plaint and so this 
appeal has been laid. Order XXI, rule 2, 
deals with payments ont of Court in 
satisfaction of a decree. It lays on decree- 
holders the obligation of certifying such 
payments to the Court and allows the 
judgment-debtor to apply for the recording 
as certified of such payments. The rule then 
lays down that such a payment which has not 
been certified or recorded as certitied shall 
not be recognized by any Court executing the 
decree. Section 47 of the Code says: “All 
questions arising between the parties to the 
suit in which the decree was passed or their 
representatives, and relating to the execution, 
discharge or satisfaction of the decree shall 
be determined by the Court executing the 
decree and not by a separate suit.” The 
present suit most certainly deals witha 
matter relating to the satisfaction of the 
Ramnad cecree, for the appellants rely on an 
wlleged uncertified payment of Rs. 6,600, 
which they say satisfied it. The relief asked 
for is adeclavation that the decree has been 
satisied and can no longer be executed. This 
relief is one that comes directly within the 
terms of section 47, which expressly enacts 
that it must not be determined by separate 
snit but in the execution proceedings. 

The law has been discussed in many cases 
and the view [ hold has been followed in the 
following cases: Azizan v, Matuk Lal Sahu 
(1), Laldas Narandas v, Kishordas Devidas 
(2), Baitagulu v. Bapanna (8). In the 
ease of Maung Myaing v. Maung Shwe 
Hmon (4) it was held that the proper 
remedy ina case like this was by a separate 
suit for damages and the decision does not 
conflict with the Calentta ease quoted above. 
This is not a suit for damages but one to 
restrain the decree from being executed. 

it was then urged that in any case the 
plaint should not have been rejected. There 
was,in my cpinton, no other course open to 

a 

(1) 21 C. 437. 

(2). 22 B. 468. 

(3) 15 M. 802; 2 M. L. J. II 

(4) L. B. R. (1898-1900) 62 


2. 
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the Judge. The suit was barred by section 
+7 of the Civil Procedure Code. 
I would dismiss the appeal. 
Twomry, J.—I conenr. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 

APPLICATION IN InsoLvEeNcY Sort No. 50 or 

f 1912. 

May 18, 1914. 
Present:—Mr. Justice Chitty. 
fu ve J.M. LUCAS AND anotirk—lInsouvents. 
Presidency Towns Insolvency Act (FH of 1909), a 86 
(4), (5), applicability ef ~Suuumery procedure — 
Contentious matter. 

Au order under section 86 can only be made a on 
the examination of auv person the Court is satistied 
that he has im his possession any property belonging 
to the insolvent. [p. 470, col. 1.) 

Section 86 (4) and (5) is intended 10 provide » 
suinmary procedure for ordering payment of debts 
dac, and delivery of property belonging toam insel- 
vent when there is no dispute, itis never intended for 
contentious matters or for following property the 
subject of fraudulent preference or dishonest con- 
ecalment. [p.470, col. 2 1 


Messrs. Avetoom and A. N. 
the Official Assignee. 

Messrs. B. Chakravartt aud B, K. Lahiri, 
for Mrs. Zemin, aud Mr. fangford James, for 
G. lu. Pereiro. 

JUDGMENT.—This is an application 
presented under section 36 (5) of the 
Presidency Towns Iuselvency Act, 1909, by 
the Official Assignee, praying that Mrs. 
Amy Zemin, who was examined under that 
section in the matter of C. J. and J. M. 
Lucas, insolvents, should be ordered to 
deliver over tothe Official Assignee certain 
immoveable property sitnate in Elliott 
Road, Caleutia, as being the property of 
the insolvent J. M. Lucas and now iu her 
possession. 


Chaudhuri, for 


The insolvents were so adjudged on their 
own petition on February ist, 1912, 
Admittedly the property in question was 
conveyed to the witness, who is the mother- 
in-law of J. M. Lucas, by deed dated 
September 26th, 1911, less than five monthe 
before the adjudication. The couveyance 
purports to have been made (subject to a 
mortgage and further charge of the Phenix 
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Assurance Co., Ld.), for a consideration df 
Rs. 50,000 paid by Mrs. Zemin io J. M. 
Lucas. The story of the witness, as disclosed 
on her examination, was that Rs. 30,000 
was actually paid, the other Rs. 20,000 
being a debt due to her by her son-in-law for 
two loans of Rs. 12,000 and Rs. 8,000 made 
by her to him in 1904, 


Mrs. Gemin was examined on March 8, 
1913. Subsequently J. M. Lucas was 
proceeded against under section 103 of the 
Act, one of the charges relating to this 
transfer. He was tried before me and found 
guilty. He has appealed, and the hearing 
of the appeal has been postponed until orders 
have been passed on this application. In 
my opinion, the two matters are in no 
way dependent one upon the other. <An 
order under section 86 can only be made 


if on the examination of any person the 
Court is satisfied that he has in his 
possession any property belonging to the 


insolvent. A charge under section 108 may 
be substantiated by oral and documentary 
evidouce and the notes of the examination of 
the insolvent may be used against him. In this 
particular case, Mrs. Zemin was not examined 
in the proceedings under section 103, either 
‘for or against the insolvent. This application 
must be decided on her statement and her 


statement alone. The criminal charge 
depended upon altogether separate 
evidence, 


Section 36 is copied from section 27 of 
the Bankruptcy Act, 1883, with this 
difference. The English Act says:— If any 
person on examination before the Court 
admits that he has in his possession any 
property belonging to the debtor, the Court 

may, on the application of the Official 
Receiver or Trustee, order him bo deliver,”’ 
etc. Here the words are:— If, on the 
examination of any such person, the Court 
is satisfied that he has ‘in his possession,’ 
etc. In my opinion, there is very a 
distinction to be drawn between the two 
modes of expression. Under the Indian 
Act, it may not be necessary to have 
an express admission from the witness as 
it is in England, but the fact of possession 
must appear from his examination, which 
amounts to very much the same thing, 
because the Court can only proceed on the 
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witness’ statements and no evidence can be 
called to vontradict them. : 

In this case it was argued that Mrs. 
Aemin’s statemeuts could not be accepted 
as true, that what she said was so improbable 
that no Court could believe her. I agree, 
but even assuming that she is not worthy 
of credit, it does not follow that the converse 
of what she has stated can be held to be 
proved on her examination, and that is what 
is necessary for an order under this section. 
lt is not suggested that Mrs. Zemin has 
made any statement which could be con- 
strned into an admission or be taken as 
satisfactory proof that this was a bogus 
transaction. It may well have been that, 
and in the ¢riminal proceedings on other 
evidence I have held that it was. It 
cannot, however, be said to be satisfactorily 
established on her examination. 

1 regret this result, but in my opiuion 
the Official Assignee has adopted the wrong 
procedure. What he should have done was 
to make such an application as is provided 
for by rule 5 (d), on which evidence could 
have been taken for and against, and the 
question of title properly decided. In my 
opinion, section 36 (4) and (5) was intended 
to provide a summary procedure for ordering 
payment of debts due, and delivery of 
property belonging, to an insolvent when there 
was no dispute. Ib was never intended for 
contentious matters such as the present, 
or for following property the subject of 
fraudulent preference or dishonest concealment. 
It appears to me unnecessary to refer to 
section 26 of the Indian Insolvency Act, 
1848, or to cases decided upon it. The 
procedure now introduced is not the same, 
and is manifestly taken from the English 
Act of 1888. The application must be 
refused, but in the view that I take of 
Mrs. Zemin’s evidence I make no order 
in her favour for costs. 

The application for an order under section 
36 (4) against George Edmond Pereiro 
must fail for the same reasons. In this case 46 
isasked that he be ordered to pay to the 
Official Assignee four sums, Rs. 640, 
Rs. 901-12-9, Rs. 5,750 and Rs. 6,750, aggrega- 
ting Rs 14, 041- 12 9 received by him from the 
insolvents and also Rs. 4,000, being the amount 
advanced to him by tig insolvents for the 
purchase of their respective shares in thejr 
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father’s estate. I am of opinion that this 
application must fail for the reasons given 
above ‘in Mrs. Zemin’s matter. The first 
four sums are said to be payments made 
by way of fraudulent preference to Pereiro. 
who is entered in the insolvents’ schedule 
as a creditor for Rs. 10,991-1. One of 
these sums, Rs. 5,750 or the shellac 
representing it, has been made the subject. 
of a charge in the criminal case, and J. 
M. Lucas has been convicted on that charge. 
Tt is true that Pereiro has mentioned 
these four sums, but there is nothing in 
his answers amounting to an admission or 
satisfactory proof that these sums or any 
of them belong to the insolvent. As re- 
gards the Rs. 901-12-9 he did say that if 
the Court ordered, he would pay it; but that 
is all. 

As I have said above, in my opinion the 
procedure laid down by section 386 is 
inappropriate in dealing with cases of 
fraudulent preference. I must not be regarded 
as accepting Pereiro’s statements as correct. 
I have litle doubt that they are false. l 

As to the Rs. 4,000, I do not think that 
the Official Assignee could claim this in any 
case. Subsequently to the examination, which 
closed in April 1918, víz. on June 5, 1913, 
the Official Assignee bas executed a convey- 
ance in favour of Pereiro of the shares 
of the insolvents in their father’s estate. He 
cannot now be allowed to say that the 
insolvents and nòt Pereiro were the 
purchasers, j 

This application also fails but, as in Mrs. 
Zemin’s case, I make no order as to costs. 

Application refused. 


MADRAS HIGH COURT. 
First Oivi APPBAL No. 35 or 1908. 
March 19, 1914. 
Present:—sir. Justice Ayling 
: and Mr. Justice Seshagiri Aiyar. 
. Sri Raja VADREVU RANGANAYA- 
KAMMA GARU ZEMINDARNI or 
VEGAYAMMAPETA ESTATE— PLAINTIFF 
—APPELLANT 
versus | 
Tur, SECRETARY or STATE Far 
INDIA in CQUNCIL—Derenpaxt— 


RESPONDENT. 
Madras Irrigation Cess Act (VIL of 1865), s 1— Power to 
make rules—Mamool wet— Engagement exempting land- 


~ 


holder from  ltabtlity-~Permanent Settlement—Land 
assessed with wet revente—Documents showing extents 
cultivated with wet crops- -Relevant evidence - Mere 
omission to cultivate does not affect-—Water available 
for irrigation before anicul system —Property of zemindar 
~—No need of engagement. 

Government's right ander section 1 of Act VIT of 
1865 to make rules having the foree of law is only 
with respect to the rates at which water-cess should be 
Jevied and the manner in which it should be collected. 
It does uot extend to the decision of the question 
whether there is an engagement exempting any 
landholder from liability from the tax. Any orders 
or rules framed by Government as tothe mode in 
which the extent of »amool wet should be settled are 
ultra vires aud uot binding. [p. 478, col. 1.) 

Permanent Settlement should be treated as an 
engagement of the kind contemplated by Act VIT 
of 1865. [p. 472, col, 2.] 

In order to entitle a proprietor of a permanently 





_ settled estate to free irrigation with regard to a 


certain piece of land, he must prove that the land was 
assesssd with wet revenue at the Settlement. [p. 472. 
col. 2. | 

Documents showing the extents cultivated with 
wet crops in subsequent years may be relevant 
evidence onthe question of the extent under wet 
cultivation at the time of the Settlement. [p. 472, 
col. 2.| 

The mere omission to cultivate with wet crops any 
land on which wet assessment was levied at the 
Settlement would not deprive the proprietor of the 
right to exemption from cess. [p. 472, col. 2.) 

In cases where the water available for irrigation 
prior to the auicnt system belonged to the zemindaz, 
no proof of anv engagement would be necessary. 
[p. 472, col. 2.] 


Appeal against the decree of the Court of 
the Subordinate Judge of Cocanada, in 


‘Original Suit No, 33 of 1908. 


Mr. P. Nugabhushanam, for the Appellant. 

The Gorerninent Pleader, for the Respond- 
ent. 

This appeal cameon for hearing in the 
first instance, on the 19th April 1912, before 
Benson and Sundara Aiyar, JJ., who delivered 
the following 


JULUGMENT.— The plaintiff, the proprie- 
trix, of the permanently settled estate of 
Vegayoammapet, instituted the suit against 
the Secretary of State for India in Council 
fora declaration thata certain definite ex- 
tent in each of a number of her villages is 
not Hable to the payment of water-cess under 
Act VII of 1865 to Government and to 
recover the amount paid by her under pro- 
test on account of water-tax for the Fasli 
year 1814. The defendant denied the right 
to the exemption claimed. The suit was 
dismissed by the Subordinate Judge of 
Cocauada and the plaintiff has preferred thig 
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appeal. The plaintiff alleged in her plaint 
that prior to the introduction of the anicut 
system of irrigation by Government the vil- 
lages mentioned in the plaint were cultivated 
with wet crops by means of old and independ- 
ent sources of irrigation, that these were in- 
terrupted and rendered unfit for irrigation by 
the construction of river embankments and 
other works connected with the anicut system 
by Government and that Government js, 
therefore, bound to compensate the propriet- 
rix for the loss caused by the destruction of 
the old sources of irrigation. The plaint 
further states that in 1850 Mr. Johnson, the 
then Sub-Collector, settled the extents of the 
lands of the villages in question which were 
deprived of the old sovrces of irrigation and 
that his settlement amounts to an engage- 
ment onthe part of Government not to 
collect water-tax for these extents. The 
plaintiff claims exemption also for a certain 
extent of Jand in the village of Nedasana- 
metta which was not allowed by Mr. Jobnson. 
The plaint then tmpeachesas invalid and 
unjust subsequent preceedings of the defend- 
ant, deciding that she was not entitled to 
the exemption allowed by Mr. Johuson but 
only io less extents in some of the plaint 
villages and none atall inthe others. The 
defendant put the plaintiff to the proof of 
any engagement under which the plaintiff 
is entitled to any exemption from water- cess 
and denied the engagement said to be con- 
stituted by Mr. Johnson’s settlement. 

The Subordinate Judge, while. -setting out 
in detail the history of the disputes relating 
to water-cess in the villages, has finally based 
his judgment on the ground that the Govern- 
ment has the rightto frame rules under 
section lof Act VII of 1865 for levying 
water-cess, that the Court has no power to 
question those rules and that the determina- 
tion of the extents of land in each village 
which were entitled tu exemption in accord- 
ance with the orders of Government passed 
in 1901 could not Le questioned by the 
plaintiff in a Civil Ceurt. The question 
whether the plaintiff is entitled to any 
exemption from water-cess depends on 
whether there wasany engagement between 
her and the Government entitling her to it. 
The only engagement which the plaintiff 
could claim in this case must ke by virtue of 
paying wet assessment on any rarticular 
land. The assessment on the plaintift’s 


estate was fixed ab the Permanent Settle- 
ment, which settled the pecshcush payable 
by her estate. If the proprietors of the 
estate cultivated subsequent to the settle- 
ment a larger extent than was classified as 
wet and assessed with wel revenue, they 
could not thereby plead any eugagement 
with Government which would exempt them 
from payment of water-tax ‘on what was 


‘not assessed as wet land at the settlement. 


It was not alleged in this case that the 
water available for irrigation prior to the 
anicut system -belonged tothe cemindar. If 
such was the case, no engagement with the 
Government would be necessary to entitle 
the plaintiff to exemption and Mr. Johnson’s 
settlement would have no bearing except on 
the question of an engagement exempting 
paintiff from payment of cess for water belong- 
ing to Government. At the same time the 
mere omission of the plaintiff to cultivate 
with wet crops any land on which wet assess- 
ment was levied at the settlement. would not 
deprive her of the right to exemption from 
cess for land on which wet assessment was 
levied. The real question, therefore, for 
devision in the case is, what extent in each 
of the villages in question was assessed with 
wet revenue atthe Permanent Settlement. 
The onus of proving this would, vf course, 
lie on the plaintiff. Documents showing the 
extents cultivated with wet crops in subse- 
quent years may be rélevant evidence on 
the question of the extent under wet culti- 
vation at the time of the settlement. 

But the direct question for decision is not 
what extent was cultivated by the proprietor 
with wet crops immediately before the 
introduction of the anicut system. The 
Subordinate Judge says in paragraph 10 of 
his judgment that it was not the plaintilf’s 
case in the present suit that the Permanent 
Settlement should be treated as an engage- 
ment of the kind contemplated by Act VII of 
1865. But there can be no doubt that the Per- 
manent Settlement must be treated as an 
engagement of thiskind. The Subordinatg - 
Judge bas not recordeda finding on the 
qnestion of the extent on which wet assess- 
ment was levied in each of the villages in 
question ab the Permanent eSettlement. We 
shall request him todo so now. But as the 
plaintiff did not in her plaint set up distinct. 
ly thatthe Permanent Settlement would be 
an engagement in her favour to the extent 
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of the wet cultivation then existing, she must 
amend her plaint by making a definite 
allegation stating what extent she claims 
as having been wet land at the time of the 
Permanent Settlement. Mr. Nagabhushanam 
says that apart from the Permanent Settle- 
ment, the settlement of Mr. Johnson, which 
was ratified by Government, would also 
amount to an engagement exempting his 
client from liability for water-cess to the 
ex{ent allowed by Mr. Jolhnsou. We reserve 
liberty to him to make out, this contention, 
if he can alter the return of the finding. 
We may observe that we cannot support the 
Subordinate Judge's view that any orders 
or rules framed by Government as to the 
mode in which the extent of mamool wet 
should be settled would be binding on the 
plaintif.. Government’s right under section 
1 of Act VII of 1865 to make rules having 
the force oflaw is only with respect to the 
rates at which water- cess should be levied 
and the manner in which it should be 
collected. It does not extend to the deci- 
sion of the question whether there is an 
engagement exempting any laudholder from 
liability for the tax. That is a question 
which a Civil Court has certainly jurisdiction 
to decide. 

We, therefore, direct the plaintiff to amend 
her plaintin the manner stated above within 
two weeks after the re-opening of the Court 
after the recess. 

The defeudant may put in any additional 
written statement if so advised. The 
Subordinate Judge will admit any evidence 
that the parties may adduce on the question 
of the extent of wetland in each of the 
plaint villages at the time of the Permanent 
Settlement and submit his finding withiu 
three mouths after the re-opening of the 
Court after the recess. Objections to be filed 
within 10 days.” 

On receipt of the finding the Court deli- 
vered the following 


JUDGMENT.—tThe result of the Sub- 
ordinate Judge’s finding is that in the 
ease of six of the plaint villages, the full 
extent claimed as mamool wet by appellant 
‘was classed as wet at the time of the 
Permanent Settlement. It follows that she 
is entitled to free irrigation thereupon. The 
extents are specified in patties but it is 
not disputed that the-commutation rate of 


8 acres per put. í suggested in the plaint may 
be adopted. 

The remaining village is Nidasanametia, 
for which the Subordinate Judge -has found 
an area of 15 putiies, to be the Permanent 
Settlement wetarea. We do not find any-legal 
evidence on which this finding could be 
based. The Subordinate Judge isiu error in 
saying that Exhibit C shows that Mr. 
Nagesa Row found l5 pulties to be the 
extent of wet cultivation. The only reliable 
evidence we have to go upon is the entry in 
Exhibit XII of 1} putties as the wet area in 
1830. The Government Pleader raises no 
objection to this being taken as the 
aren at the Permanent Settlement and the 
probability is in favour of its being 
We adopt 1} putties or 10 acres as the 


so. 
area of free irrigation for Nidasanvametta 
village. 


Asa result in reversal of the Subordinate 
Judge’s decree, plaintiff will be given a 
declaration in respect of the areas now 
determined by us and a deeree for a refund of 
the amount claimed by her in the plaini 
with interest at 6 per cent. from date of 
plaint to date of payment. She will also get 
her costs in both Courts. 

-7 Lopeal allowed, 


BOMBAY HIGH COURT. 
First Crvin Appgan No. 177 or 1913. 
October 8, 1914. 
Presenti—Mr. Justice Beaman and 
Mr. Justice Hayward. 
KASHINATH PARASHRAM GADGIL— 
APPELLANI 
YENrsus 
GOURABAL MALLAPPA WARAD— 
RESPONDENT. 

Court Fees Act (VII of 1870), s. 19D—Prubate— 
Will disposiny of joint Hindu family property in 
favour of survivers—Duty payable~ Party wwhethe: 
can go behind Will, 

Tho Probale of a Will purporting to dispose of 
property held jointly between the testator and hie 
minor sonas members of a joint Hinda family is not 
exempted from Probate duty under section 19D of 


the Court fees Act. [p. 477, col. 1.] 
In such a caso even tho least part of the joint pro- 
perty cannot be said to have been held “in trust not 


# 
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beneficially” ai his death by the testator as prescribed 
in Annexture B of Schedule III of the said Act. [p. 
476, col. 1.] 

Where the matter in question is Probate, the parties 
claiming under the Will cannot go behind its terms 
or claim any exemption whatsoever upon allegations 
utterly inconsistent not only with the fact of the 
Will itself, but with the express statements made 
therein. [p. 476, col. 2.] 

Collector of Kaira v. Chunilal, 6 Bom. L. R. 652; 29 
B. 361, distinguished. 

First appeal from the decision of the 
District Judge of Sholapur, in Miscellaneous 
Application No. 289 of 1912. 

Mr, Setalvad (with him Messrs. Payne § 
Co.), for the Appellants. 

Mr. D. Œ. Dalsi, for Respondent No. 2. 

This appeal first came up for hearing on 
June 29th, 1914, when the following judg- 
ments were delivered: 

BRAMAN, J.—Owing to the position taken 
up by Banks and Limited Liability Com- 
panies, difficulties were experienced in cases 
in which joint Hindu families had invested 
part of their joint fundas in the shares of 
such Banks and Companies. Shares had to 
stand in the name of one member of the 
family. He might or might not be the 
general manager. But, on his death, these 
portions of the joint family wealth could 
not be realized by the survivors without 
either getting probate of a Will or Letters of 
Administration to the deceased member in 
whose name they stood. This has led in 
practice to a great deal of theoretical 
absurdity. Wills admittedly made by 
members of a ‘joint Hindu family pur- 
porbing to dispose, as of self-acquired pro- 
perty, of joint family property in favour 
of the survivors have been solemnly pro- 
pounded. Probate has seemingly been given 
as a matter of course. In this way the 
funds of the joint family invested in the 
shares of Companies have been obtained by 
the survivors. But the question early arose 
whether survivors thus seeking to obtain 
their own property under the fiction of a 
devise should be called on to pay the full 
duty. The Court Fees Act exempts from 
payment of duty any such part of the estate 
of the deceased testator or person to whom 
Letters of Administration are sought as could 
be shown to have been held by him as bare 
trustee without himself having any bene- 
ficial interest therein or dny power of bene- 
ficial disposition. In the class of cases I 
have - described executors or survivors 


(calling themselves here next of kin) have 
contended, and on the whole successfully, 
that the portion of joint family propérty, 
they are thus seeking to obtain, falls within 
the exemption. A bench of this High Court 
appears to have held in the case of Collestor 
of Kaira v. Chunilal (1) that a member of 
a joint Hindu family had. no beneficial 
interest in any part of the joint estate, and, 
therefore, that survivors propounding his 
Will, in order to be able to obtain shares 
standing in his name, were entitled to 
claim exemption on the ground that the 
deceased in his life-time had had no bene- 
ficial interest in the said shares, ete.. This 
part of the judgment is not reasoned, but is 
professedly based on the decision in the 
case of In the goods of Pokurmull sugur- 
wallah (2), which Jenkins, ©. J., said he 
thought had been rightly decided. If that 
decision implies the general proposition 
(which it appears to imply) that no member 
ofa joint Hindu family governed by the 
Mitakshara has any beneficial interest 
during his life in any part of the joint 
family property, we feel unable to assent 
to it. And if the decision does not imply 
that proposition, it appears to rest on no 
reason at all. 


The case has come before us in this wise. 
There was admittedly. a joint Hindu family 
consisting of a father and a minor son. The 
father made a Will in effect bequeathing the 
whole property to his minor son. No one 
has disputed that the family was joint and 
that the property covered by the Will was 
joint family property. On the authority of 
Collector of Kaira v. Ohunilul (1), the 
executors require us to say that the deceased 
testator had no beneficial interest in any part 
of the property devised, and, therefore, that 
they are exempt from the payment of any 
duty. In our opinion, this contention is 
unsustainable. 


Those who propound a Will and claim 
under it can hardly be heard to say that 
the testator had no powers of beneficial dis- 
position. When, ex concessis, the alleged 
testator was amember of a joint Hindu 
family and the whole proferty covered ‘by 
the Will was joint family property, one would 


have thought that there was no legal founda- 
(1) 6 Bom. L. R. 52, 29 B. 161. 
(2) 23 ©. 980; 1 C. W. N. 31, ` 
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tion for the Will, no need of probate. ft is 
not a satisfactory answer that in probate 
proceedings the Court has no further con- 
cern in the matter than to see whether in 
fact the Will was made, and whether in 
all other respects it was a valid Will. That 
is of course true, but it does not exhaust 
the question. If those seeking probate 
mean to include the whole of the property 
devised under the exemption clauses, it does 
become the duty of the Court to enquire 
so far at least as to satisfy itself that 
the conditions upon which exemption is 
granted have been fulfilled. Where, in the 
circumstances mentioned, the whole pro- 
perty is given to the sole survivor, who 
again ew _ concessis Would take it in his own: 
right, Will or no Will, the Will propounded 
is, on the face of it, a mere nullity to 
which no effect could be given. Had it 
been. necessitated owing to the testator 
having invested the joint family funds in 
the shares of Banks and other Companies, 
then it appears to us that however anoma- 
lous the position, which is thus reached, 
may be, it cannot be contended that since 
a Willis necessary under which the nominal 
testator hands on this part of the joint 
family property to the survivor, he had not 
at the date of his death any beneficial 
interest in that property, and was never 
more than a bare trustee of it for the sur- 
vivor or survivors. The reason for the 
exemption is clear. But neither that reason 
nor any consideration of policy, which 
occurs to us, would warrant its extension 
to this length. Although the devisee under 
the Will takes buat what is his own, if he 
needs a Will to get it, we do not see why he 
should not pay the ordinary duty. He can- 
not be allowed to blow hot and cold, and 
say in one breath that a Will was and was 
not necessary. It is only by adopting the 
general proposition, which we find ourselves 
entirely unable to adopt, that no member of 
an undivided Hindu family has any beneficial 
injerest in any part of the joint family 
property during his life-time, that the deci- 
sion upon which the cross-appellants here 
rely could be supported. Were it merely a 
question of policf we should be disposed to 
take an exactly opposite line, and say that 
all “Hindus taking by survivorship ought to 
pay duty on the valse of the estate so taken, 
just as all other subjects uot governed by 


ihe Hindu law of the joint family have to 
pay duty to the State on property devised or 
coming to them as heirs. 


In our opinion, the cross-appellants ought 
to pay duty on the whole estate covered by 
the Will. 


Hayward, J.—The petitioners obtained 
probate of a Will purporting to dispose of 
property held jointly between the testator 
and his minor son as members of a joint 
family under Hindu Law. The petitioners 
thereupon claimed exemption from probate 
daty, on the ground that the property was 
“ property whereof the deceased was pos- 
sessed as trustee ” under section 19D and 
was not liable to Court-fee being “ property 
held in trust not beneficially ” within the 
meaning of Annexure B of Schedule HY, 
Court Fees Act, 1870, relying on the cases 
of In the Goods of Pokurmull Augurwallah 
(2) and Collector of Kaira v. Chunilal (1), 

The District Judge deciced that the 
testator’s undivided half share in the joint 
family property could not, but that the 
minor son’s undivided half share in the 
property could, be regarded as “ property 
held in trust not beneficially ” within the 
meaning of Annexure B of Schedule III 
of the Court Fees Act, 1870, relying on the 
eases of Collector of Ahmedabad v. Savchand 
(3) and In re Desu Manavalu Chetty (4). 


This Court has been asked, on first appeal, 
to decide that the whole of the joint 
family property was “ property held in 
trust not beneficially” by the testator 
within the meaning of Annexure B of 
Schedule II of the Court Fees Act, 1870, 
on the strength of the last four lines of the 
judgment in the case* of Collector of Kaira 
v. Chunilal (1). Itappears to me, however, 
with due deference, that that judgment con- 
flicts with the views of joint family property 
theretofore accepted. It was said in Appo- 
vier v. Rama Subba Aman (5) that “according i 
to the true notion of an undivided family...no 
individual member...can predicate of the 
joint and undivided property that he...has 
a certain definite share” and it was ob- 


(3) 4 Bom. L. R. 974; 27 B. 140. 

(4) 4 Ind. Cas. 1064; 33 M. 98; 6 M. L. T. 286 
(F. BJ 19 M. DL. J. 591. 

(5) 11 M. L A. 75 at p. 89: 8 W. R. (P.C.) 1; 1 Suth, 
P.C. J. 657; 2 Sar. P. C. J. 218; 20 E. R. 809, 


476 


INDIAN CASES, 


[1915 


KASHINATH PARASHRAM V, GOURABAL MALLAPPA WARAD, P 


served in the case of Ramchandra v. Damo- 
dhar, (6) tbat “each co-parcener is entitled 
to a joint benefit in every part of the 
undivided estate.” It could uot, therefore, 
be said that even the least part of the 
joint family property was held in trust not 
beneficially ” at his death by the testator as 
prescribed in Annexure Bof Schedule II of 
the Court Fees Act, 1870. 

Ib appears to me what has to be looked 
at in such eases is the estate accually 
specified in the Will, and not the estate 
which could legally be disposed of by the 
Wil. It is an accepted principle that the 
legal effect of the Will is not a matter 
for cousideratiou. The factum of the Will 
alone can be established by preceedings 
in probate. The estate here specified was 
the whole joint property. lt wonld not be 
admissible to cousider whether the testator 
had or had not power to dispose of such 
property by Will. He purported to do so 
and those desiring to establish the factum 
of the Will must pay the full duty leviable 
on such property in the necessary pro- 
ceedings in probate. ‘The case might, no 
doubt, have been different if the estate 
specified had been not the whole joint 
property, but only a limited interest in 
the joint property—if, for instance, the 
estate specified had excluded the beneficial 
interests of the members of the family in 
the property and had strictly been limited 
to the legal right to parade as proprietor 
under such statutory provisions as sections 
29 and 23 of the Presidency Banks Act, 
1876, or sections 30 (2), 33 and clauses 
2] and 22 of Table A of the first Schedule 
of the Indian Companies Act, 1913. The 
possibility of such ,a case would appear 
from the remarks in the case of Bank of 
Bombay v. Ambalal Sarabhai (7). That 
would perhaps have been the appropriate 
manner of meeting the difficulties presented 
by such statutory provisions as those of the 
Presidency Banks and Companies Acte. 


The Court calling upon the Revenne 
Authorities, who had uot appealed, to give 
their representation of the matter, the appeal 
was re-heard on October 3rd, 1914. 


(8) 20 B. 467 at p. 468. i i 
È 2 Bom. L. R. 467 24 B. 350 at p. 359. 


Mr, Jardine, Acting Advocate-General, 
with hin Mr. 9. 5. Patkar, Government 
Pleader, for Revenue Authorities. i 

Mr. Setalvad, (with him Messrs. Payne & 
Co.), for the Appellants. 


Mr. D. G. Dalvi, for Respondent No. 2. 


JUDGMENT.— When wedealt with this case, 
we were under the impression that the view 
wbich commended itself to us was in direct 
conflict with the decision of a Division Bench 
in Collector of Kaira v. Chunilal (1). Further- 
more, at that time the Revenue Authorities 
were not represented before us. We have, 


therefore, vre-considered the matter after 
hearing the Advocate-Geueral for . the 


Revenue Authorities. While adbering to 


the view we expressed in our former 
judgment, and dissenting from what we 
conceived to be the principle under- 


lying the decision in Collector of Karra v. 
Chunilal (1) as well as in that of In the Goods 
of Pokurmull Augurwallah (2), which appears 
to have been approved by the Judges who 
decided Chunilal’s case (1), we think that 
there is a sufficient ground of distinc- 
tion, namely, that in Chunilol’s case (1) 
the application had been for Letters of 
Administration, here we are dealing with 
probate. Possibly different arguments may 
be drawn from those premises, but we are 
clearly of opinion that where the matter in 
question is probate, the parties claiming 
under the Will cannot go behind its teras 
or claim any exemption whatsoever upon 
allegations utterly inconsistent not only with 
the fact of the Will itself, but with the 
express statements macetherein, nor do 
we conceive that there is any difficulty 
created by the fact tbat we have ourselves 
been obliged to call upon the Advocate- 
General to protect the interests of the 
Revenue. When the cross-appeal was before 
us the Collector was not a party to it. 
The matter, therefore, so far as the only 
substantial counter-interest was concerned, 
was entirely ev parte, and ibis the busintss 
of Courts to see that the Revenue is not 
defrauded. Now, however, baving called 
upon the Advocate-General and heard his re- 
presentations in the matter which are in the 
nature of an appeal, against the order made 
by the Court below, we are clearly of opinion 
that the executors must pay full probate duty 


Vol, XXVI] ~. 


LALA SINGH V. LATT® HOSSEIN. 


upon the Will, and we decree accordingly. 
Costs, of Government and the executors to 
come out of the estate. 


CALCUTTA HIGH COURT. 
Ssconn Crvin Arrear No. 3215 or 1911, 
January 14, 1915. 

Present:—Mr. Justice Holmwood and 
Mr. Justice Mullick. 

LALA SINGH AND orners—Praintires— 
APPELLANTS 

LEYSUS 
Mir LATIF HOSSEIN ann OTHERS — 
i DEFENDANTS -— RESPONDENTS. 
| Presumplion— Possession yoes arith title—Keidence 
equally unworthy of credit on either side—Presnmption, 
whether raised, 

Where the evidence of possession is equally nu- 
worthy of credit on cither side, the presumption that 
possession goes with title does not apply. [p. 478, col. 
1.4 

“‘Runjeet Ram Panday v. Goburdhun Ram Panday, 20 
W. R. 25 (P. C.), referred to and followed. 

Dharm Singh v. Hur Pershad Singh, 12 C. 38, 
referred to. 4 

Thakur Singh v. Bhogeraj Singh, 27 C. 25, referred, 

0. 
i Babu Kasturi Singh v. Rajkumar Babu, SC. W. N. 
876, referred to. 

Appeal against the decree of the Addi- 
tional Sub-Judge of Patna, dated the 22nd 
of August 1911, reversing that of the Munsif 
of Barh, dated the 27th of July 1910. 

Babus Provash Chandra Mittra and Susil 
Madhab Mullick, for the Appellants. 

Babu Kulwant Kahay, for the Respondents. 

JUDGMENT.—tThis point which is raised 
in this second appeal raises the ancient 
controversy regarding the effect of presump- 
tion of continuous possession from title. It 
was laid down by the Privy Council in the 
case of Runjeet Ram Panday v. Goburdhun Ram 
Panday (1) that the ordinary presumption 
would be that possession went with tho 
titlé, but that presumption cannot, of course, 
be of any avail in the presence of clear 
evidence to the contrary. But where there 
is strong evidence, of possession, as it is 
here on the part of the respondent, opposed 
to evidence apparently strong also on the 


(1) 20 W. R. 25 (P. C.). 
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part of the appellant, their Lordships think 
that in estimating the weight due to the 
evidence on both sides, the presumption may 
in the peculiar circumstances of that case 
be regarded. Upon that a Bench of this 
Court in the case of Dharm Singh v. Hur 
Pershad Singh (2) refer to this presumption 
arising on title found to be in the plaint- 
iff, and they say that if the Judge had 
disposed of the case solely with reference 
to this presumption he would have been 
in error. ‘There must be some positive 
evidence of the plaintiff's possession on the 
record. Following this and explaining the 
dictum of the Privy Council, Ghosh and 
Stevens, JJ., in the case of Vhakur Singh 
v. Bhogeraj Singh (3) laid down that where 
evidence was equally strong on both sides 
and apparently equally balanced, preference 
should be given to the evidence on the 
side of the parties with whom title was 
found, thus following the course which was 
actually taken by the Privy Council in the 
ease we have above cited. But where, as in 
the ease before them, the evidence of the 
witnesses on both sides was equally unworthy 
of reliance, no such presumption cean be 
made, thus approving the dictum of Mr. 
Justice Field that the presumption could not 
take the place of all evidence. This case 
was cited with approval by Bodilly and 
Mukerjee, JJ., in the case of Babu Kasturi 
Singh v. Rajkumar Babu (4) -and we are 
asked to find that one of the Judees who 
decided that case has since laid down the 
opposite dictum in the zase of Mirza 
Shamsher Bahadur v. Munshi Kunj Behari Tal 
(5). What Mr. Justice Mukerjee says 
there is ihat when the District Judge 
deals with this part of the case he may, if 
the state of the evidence justifies it, apply 
the principle laid down by their Lordships of 
the Judicial Committee in the case of Runjeel 
Ram Panday v. Gohurdhun Ram Panday (1), 
namely, where the evidence. of possession is 
equally unsatisfactory on both side, the presump- 
tion may be made that possession was with the 
true owner. Now the first remark that we 
have to make is that the learned Judge 
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carefully guards his directions with the con- 
dition “if the state of the evidence justifies 
it,” which is precisely what was laid down by 
Mr, Justice Field; and as regards the dictum 
of Runjeet Ram Panday’s case (1), it would 
appear that the judgment has been either 


into it because Mr. Justice Mukherjee is 
not citing the dictum of the Judicial Com- 
mittee where he says: namely, where the 
. evidence of possession is equally unsatisfac- 
tory on both sides,” and it cannot, therefore, 
be said that the learned Judge intended 
to reverse what he himself wasa party to 
in the previous case which we have cited. 


Ib appears to us that it is not an error 
of law on the part of the learned Sub- 
ordinate Judge in the Court below to say 
that when the evidence of possession is 
equally unworthy of reliance on either side, 
as he found it is here, the presumption 
cannot apply. There being no such error 
of law, the appeal must be dismissed with 


costs. 
Appeal dismissed. 


BOMBAY HIGH COURT. 
Sgconp Giris Appear No. 50 or 1913. 
aie , October 5, 1914. 

Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Hayward. 
BALARAM VITHALCHAND GUJAR— 
PLaIntipFs—APPELLANTS 
VETSUS 


MARUTI DEVJI DUBAL— 


DEFENDANT— RESPONDENT. - 

Civil Procedure Code (Act V of 1908), s. 48, scope of, 
compared with s. 280 of the old Code—Limitation Act 
(IX of 1908), Seh. I, Art. 182. 

Tn 1884 a decree was passed in favour of N upon 
a compromiso, and according to its terms certain 
instalments were payable, and upon default, N was 
entitled to claim possession of a share in certain 
property. Default was made in 1892 and an 
application for possession was made. In 1898 the 
judgment-creditor died, and the execution pro- 
ceedings were carried on thereafter by his brothor 
as his representative. In 1902 that brother died 
leaving his minor sons, who by their next friond 
applied to be brought on the record, but their 
application was rejected and the original application 
for exccution made by N was struck off. In 
1909 a fresh application to execute the original 
decree was presented on behalf of the sons, one 
of them having attained majority: | 


= - * ” 


Held, that the application was barred under section 
48 of the Civil Procedire Code of 1908. [p. 478. col. 2.] 

The fresh periods which could be obtained under 
Article 182 of the Limitation Act do not ° escape 
the provisions of section 48, [p. 479, col. 1] 

Section 48 is more extensive in its application 
than the previous section 230 ofthe old Code, and 
it is wide enough to cover compromise decrees. [p. 


479, col. 1.] 

Second appeal against the decision of the 
acting District Judge of Satara, in “Appeal 
No, 245 of 1911, reversing the order passed 
by the Subordinate Judge of Karad in 
Darkhast No. 4S1 of 1909. 

Mr. Coyag:, (with him Mr, 
for the Appellants. 

Mr. Jayakar, (with bim 
Bakhale), for the Respondents. 

JUDGMENT.~—On the 29th of July 1884, 
a decree was passed in favour of one Naro 
upon a compromise, and according to its 
terms certain instalments were payable, arid. 
upon default, as provided in the decree, the 
judgment-creditor was entitled to claim 
possession of a share or shares in certain 
property. Default -having been made in 
1892, the judgment creditor became entitled 
to apply for possession and he, therefore, 
made an application for execution of the 
decree. In 1898 he died, and the execution 
proceedings were carried on thereafter by his 
brother as his representative. In March 
1902, that brother died leaving the present 
appellants, his minor sons. On the 27th of 
June 1902, by their guardian or next friend, 
they applied to be brought on the record as 
representing their father for the purpose of 
continuing the execution proceedings, and in 
September 1902 their application ` was 
rejected and the original application for 
execution which had been instituted by Naro 
was struck off. On the 1st of September 
1909, a fresh application to execute the 
original decree was presented on behalf of 
the appellants, one of -them having attained 
majority. 

The objection is taken on behalf of the 
respondents that the application being a fresh 
application for execution, made after the 
expiration of twelve years from the date of 
the default mentioned in the consent decree 
in respect of which the applicants sought 
execution, was barred by? section 48 of the 
Code cf Civil Procedure. h 

It is contended by the appellants that 
their case should succeed if they show that 
there was a fresh step-in-aid of execution 
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made under the-Indian Patten Act of 1877, 
Article 179, or the present Indian Limitation 
Act, Article 182, which gave afresh starting 
point to limitation, and that from that starting 
point time would nor ron against them until 
after they attained majority. Unfortunately, 
however, for that argument, Article 182 of the 
Indian Limitation Act, which was in force uf 
the time of the last application to execute the 
decree, shows that the fresh periods which 
could be obtained under the provisions of 
that Article do not escape the provisions of 
section 18 of the Civil Procedure Code, the 
words of Article 182 being “For the execution 
ofa decree of any Civil Court not provided 
for by Article 183 or by section 48 of the Code 
of Civil Procedure, 1908.” Section 48 of the 
Code is more extensive in its 
‘application than the previous Section 230 of 
wide enough to 
“bover the compromise decree of which 
execution is sought in the present case. The 
fresh application, therefore, with which we 
are concerned, being made more than twelve 
years from the date of the default. the appeal 
must fail. We affirm the decision of the 
lower Appellate Court and dismiss the appeal 
with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL Sipe APPRAL No. 62 or 1912. 


November 30, 1914. 


Present:—My. Justice Sadasiva Aiyar and 
Mr. Justice Napier 
NAMBURI VENKATARAMA CHETTY 
AND OTHERS-——PETITIONERS —APPELLANTS 
versus 
VEMUR THIRUVENGADATHAN 
CHETTY AND OTHERS— UOUNTER-PRTITIONER 


RESPONDENTS, 

Trust—Management—Application. for 
existing scheme-——Grownds. 

An application to Slter a scheme of management 
under which the affairs ofa temple are administered 
even if based on grounds of malversation, should, 
unless accompanied by a fresh scheme to prevent 
such malversation, bo dismissed. Tho mere fact that 
some mismanagement ‘has resulted through the mis- 


alteration of 


conduct of the Committee members and the trustees, 


- is nota ground to modify a scheme which contains 


provisions which if properly worked are sufficient 
to protect the interests of the trusts. [p. 480, col. 2.] 


Appeal from the judgment of.. the 
Hon’ble Mr. Justice Bakewell, dated the 6th 
August 1912, in the Ordinary Original. Civik 
Jurisdiction at this Court, in Civil Suit Ne 
222 of 1895. 

Messrs. T. R. Ramachandra Ajar, T. R. 
Krishnaswamy Atyar and K. B. Wanganaiha 
Azyar, for the Appellants. 

Messrs. A. Suryanarayana Atyar, M. A. 
Tirunarayanachary and Short and Bewes 5: 
Co., for the Respondents. 


JUDGMENT. 


Sapasiva Aryan, J.—This is an appeal 
from an order of Bakewell, J., on the original 
side refusing to give leave to the applicants 
to bring forward. new scheme in place of 
the scheme which was se!!lel in Sun's No, 222 
of 1395 on the 10th November 1896. The 
application made by the petitioners was 
not accompanied by any kind of draft scheme 
which the petitioners wanted to be substitut- 
ed for the present scheme. The affidavit 
which was put in along with the application 
does not, except ina few places, deal with 
any defects in the scheme, but merely 
contains allegations as to how the charities 
have been mismanaged in the opinion of the 
applicants by the committee members and 
by the dharmakartas. 


In paragraph ll of the affidavit it is 
alleged that the scheme requires modification 
because the Colla family, out of the male 
members belonging to which the dharma- 
karta has to be chosen, is not a family out 
of which it is desirable in future to so select 
dharmakurtas. Jt is further alleged that 
itis necessary that the powers of the 
dharmakarta to be chosen from that family, 
if that family is to be retained as the faimly 
ont of which the dharmakartu is to be 
chosen, should be curtailed. It is also 
alleged that the scheme does not make it 
clear by whom such dharmakuria is to be 
chosen.—The allegatious in paragraph 11 
of the affidavit proceed upon a mistaken 
footing that the question as to who was 
to be dharmakarta, from what family the 
dharmakurta was to be chosen and how he 
was to be chosen, was intended to be part of 
the scheme. settled in a former suit. It is 


tr 
t 


x lal ies w a ee 5 

eee PUT ra 

my 8 . ‘ue 

: Mah; I a aa 

ey x E F ~ wW P, 
, ao ALSO ` g INDIAN. CASES, E [1915 
“te ` vyn a Fd = 2 4 

AHMEDABAD MUNICIPALITY v, SAKARGHAND “oHAKAMbLEAND, Moo 


part of the decree itself that the. dharma- “ 
-karta should be chosen from: “thé ` Colla 
‘family and the Scheme was nót intended tô 
contain any provisions às to how the person 
wasto be ‘chosen from ont of the male 
jymetnbers: ‘of the Colla family. 


karta, the“ “Seheme only “provides that lie 
should be in possession of the funds which 
are allocated by the committee in respect of 
the specific expenditures to be incurred in 
connection with the trusts. That a beredi- 
tary: dharmakarta should be deprived even 
‘òE this power is nodoubt a strong step to 
take, but ifa .Court is satisfied that it is 
necessary“in the interests of the institution 


to deprive him even of this power and that, 


As regards, 
Ahe curtailing of the powers of the dharma- 


MEIN mr 
a bee Ti. AORE 


ground that the scheme ~ “itself is defective: 
“but that it is made ~ fos “the purpose, of 
making radical alterations in the original 
scheme së as to give the body of worshippers 
more opportunities to interfere in the 


. management and control of the trusts and so 


to upset the-very basis of the scheme as 
settled in 1896. Under these circumstances 
we think that the learned Judge used his 
discretion properly in not granting to the 
applicants, (who*had nò definite alterna- 
tive scheme to put‘forward), leave to apply 
to alter the present scheme in an indefinite 
manner. The mere fact, even if i be true, 
that some mismanagement” has resulted 
through the alleged misconduct of the com- 
mittee member and the trustees, is. mot a 


` 1b is necessary to appoint a treasurer who i 
should#in supérsession of the dharmakarta, ` 
handle the moneys allocated for the expenses, 
paying out those ‘sums which the trustee 
asks him to pay out, it may be necessary to 
modify the scheme in that respect. But we 
are not satished from the affidavits filed on 
both sides that any such necessity has been 


ground for obtaining leave to modify exe Ron r 
scheme which contains provisions which ifa R Bee, 
‘properly worked, are sufficient to protêtt then AY ET ES 
interesis of the trusts. The fact referred” *”” 
to would only furnish grounds, as pointed 

out by the learned Judge, to have the 
members of the committee and the trustees + 


removed from their offices in a suit properly 


shown to curtail the powers of the dharma- framed and brought. 
“karta and to modify the schone in that In the result we dismiss the ai with 
l respect. two sets of costs. 
“ets only other paragraphs of the affidavit eC a eee E ee : j 
C whith really relate to the scheme are A 
„paragraphs 12 and 13. In these paragraphs ; E «Appeal dismissed. 


TA ig contended that owing . to the scheme 

‘providing that the two committee members 

who retire at the end of every three years = 

are eligible for re- -election, „the out-going — : 

members hive been, as a rule, re-elected by 

the remaining members of the committee 
- "and that this gives room for lack of effizient 
supervision by the committee over the affairs 
of the trust. 

“The counter-affidavit filed on behalf of the 
cémmittee mentions some of the reasons why 
for some years after the scheme came into 
forte, it was considered advisable to have the 


BOMBAY HIGH COURT. 
Seconp Civil Appeauy No, 175 or 1918. 
“November13, 1914. 
Present:—Sirv Basil Scott, Kr., Chief Justice, 
and Mr. Justice Davar. 
Toe AHMEDABAD MUNICIPALITY— 
DRPENDANT—~APPELLANT 


versus 
< out going members re- elected without trying 
nto bring in “fresh = blood”? and it also Say aa a a a 
E 1 ; ` IAL. —— “PON h . 
S ~ indicates that in recèht years the scheme anaha y District Municipalities Act (Bom. Act LIL of a 


has not prevented desirable changes 1901), s. 76-~-Ahmedabad Municipality Rule 84- Goods 


- = oeonnring in the constitution of the personnel brought in by postman--Octrot duty--Inspection of 


Ras: the commie? members. account books. 
3 ne a Under section 76 of the District M BL Act - 


g > : under he old Act and stillin force, a s brongh 
T Judge cok ste Cou below is into the walled city of Abmedabad “through the 
=“correct: namely, that. phe: “npplication by the 


agency of the Post Office -ire subject to cetroi 
present petitioners4s, iok Iised, really onthe duty. [p. 48], col. 1.] 
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The terms , of thin 76 (1) (b) do not pormit a 
Municipal officer t6* claim inspection of ‘the an 
accoant-books of merchants. [p. 461, col, 2.) ~ 


Second appeal against the decisi f of the 
District Judge of Ahmedabad, in Appeal 
No. 403 of 1911, modifying the decree passed 
bythe Joint Subordinate Judge at Ahmedabad 
in Civil Suit No. 7 of 1911. 

Mr. T. RB. Desai, for thë Appellant. 

Mr. N. M. Samarth, for the Respondents. 

JUDGMENT.—Two points: have been 
argued on this appeal, oneon behalf of the 
respondents and the other on behalf of the’ 
appellant. The respondents contend that 
‘octroi is not leviable upon goods introduced 
into the city through the agency of the 
Post Office. In support of that contention, 
Syeference is made to section 59 of the District 
ie Municipal Act, which says that subject to aay 


EMA or special orders which the Governor- 
“Gener al i in Council may make in this behalf, 
. the. Municipality may, after observing the 


preliminary- procedure required by section 60, 
impose an octroi on goods bronght whe 
the Municipal limits for consumption or use 
therein, and section 60 provides that every 
Municipality, before imposing a tax, shall 
observe certain preliminary procedure. It is 


. urged that the preliminary procedure required 


by section 60 has only been observed under 


the old Act ata time whenthe bye-Jaws framed 


under it indicated that the framers did not 
contemplate the possibility of the introduction 
into the city of goods by post. The rules under 
the old Code, which are still in force, include 
Rule No. 84 which imposes the octroi, duty 
at present in force. Thatrule says, octroi 
duty shall be levied on goods coming into 
the walled city of Ahmedabad and the walled 
suburb of Saraspur in 
Schedule E, which prescribes the rate. 

Now it cannot be contended that goods 
brought in by a postman are not goods 
coming into the walled city, and, therefore, 
these goods are, according to the terms of 


that rule, Sabot to octroi duty. See- 
tion 76 of tbe District Municipal Act 
gives Municipal officers certain powers 


for assessing the octroi duty upon, goods 
so -brought in and to the extent of these 
powers it does *not appear to us . that 
any further bye-luws are necessary for 
the purpose of assessing duty on. articles 
brought in by post. 

That disposes of he cross. Shiestion of the 
respondent. 


* ` 


b 


accordance with - 


“good, 


Then, 9ming to the objection of the appel- 
lant, it is complained that the learned District 
Judge has enjoined «the Municipality. to 
refrain from calling for production; the 
account-books of the nferchants reecivine 
and for the production of ree 
other thau bills, invoices or documents of 
a like -nature relating to the™ articles. 

We are of opinion that the District: 
Judge was perfectly correct in his decision. 
What section 76 (1) (b) permits is the 
calling upon the importer to exhibit = JA 
the offcer the document accompanying tiie. 
goods or the document sent by the: “sender 
of the goods. The bill is ‘a document 
usually sent by a vendor, and the invoice 
ds a document giving particulars of the 
goods which ‘is ‘so called because: guroye 
to the vendee. A document of a . like 
nature is that which accompanies the ne 
sent by the vendor. It seems to us clear 
that the terms of tho section do not 
permit a Municipal officer to claim inspec- 
tion of the private account-books of 
merchants. l 

We, therefore, atiem the decree of.the 
lower Appellate Court and dismiss the 
appeal and cross-objections with cout 
respectively. i 

The injunction, ax seb ont in the fede: 
ment, enjoins the Municipality not to cad. 
ou “any such person”, which no doubt 
means the plaintiffs. ‘lt ought to be, so 
expressed. 


Both appeal and cross-objections dismissed. 





SIND JUDICIAL COMAISSLONER’s 
COURT. 
Civin Suir No. $2 or 1914. 
March 15, 1915. 
Present:—Mr. Fawcett, A. J. C. 


DINBAE wipow or JAMSETII N. POCHAJL 


— - PLAINTIFF 
versits 
Khan Bahadur NUSSERWANJL R. 


MEHTA AND otHersi—Derenpants. 

Parsi Intestate Succession Aci{XXI of 1865), ss. 3, 5, 
6. 7—Suecession Act (X of 1865), ss. 72, 80, 106 
— Direction in Will ‘eacluding particular heir or 
next of kin, how far effective—Construction of Wil- 
Canoas of constr uckou— Without any qualif Weng terima” 
in 8. 80 of Sucgeasion Act, meaning of. 

N,a Parsi, THéd leaving: PRON, J, two: Raghters 
and heirs of a predeceasgs: dan fiter, By his, Win NG 
directed his executors sO hota the residue of N's 
estate upon efi 40, pa page thefidof to 
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his son, J, wW Eut Ae AA ri the event af J. 


t> 


waing 


re 


452 
DINBAI T, NUSSERWANJI R. MEHTA, 


- dying without leaving any issue but only. a widow, 
the executors were directed to pay her rupees ten 
thousand (Rs. 10,000) absolutcly and after providing 
for J’s+funeral expenses to appropriate half of the 
balance of the residuary estate to specified charitable 
objéats and to divide the other moiety amongst the heirs 

“piee ding to the law of intestate succession amongst 
Parsis, but excludingthe widow of J from getting any 
share in such distribution. J died leaving only a 
widow D, who claimed as an heir of J contending 
that thongh the above direction excluded her as an 
heir of X, it did not exclude her as an heir of J: 

Held, that upona reasonable construction of the 
ü bove clause, the testator intended that /s widow 

“should be entiroly excluded from any sharo in the 

distribution, whether as au heir of J or otherwise. 


[p. 483, col. 1] 

Lee v. Lee, (1860) 29 L. J. Ch 788 at 790; 1 Dr. & 
Sm. 85; 8 Jur. (x. 8.) 621; 8 W. R. 448; 62 E. R. 310; 
127 R. R. 28; 2 L.T. (x. s.) 532, referred to, 

Pestonji v. Khurshed Bai, 7 Bom. L. R. 207 at p. 
217, distinguished. 

The words “without any qualifying terms” in 
section §0 of the Succession Act refer to the heirs, 
and not to the bequest. [p. 484, col. 1.) 


Mr. Rupchand Bilaram, for the Plaintiff. 

Mr. Nadirshah Naoroji, for Defendants 
Nos. Land 2. 

Mr. IVadhumal Udharam, 
‘Nos. 3, 4 and 6. 

JUDGMENT.—The suit relates to the 
construction of the Will of one N. N. Pochaji, 
who died at Karachi in August 1908. His 
wife was alive at the date of the Will but 
died before the testator. He left a son by 
name Jamsetji, two daughters (defendants 
Nos. 3 and 4) and the widower and children 
of a pre-deceased daughter(defendants No. 5). 
Jamestji died in May 1913, leaving a widow 
(plaintiff), but no issue. Under the Will 
a life interest in the resicduary estate is 
given to the testator’s wife (clause 6) 
and ou her death to Jamsetji (clause 7). 
The latter clause further directs that on 
Jamestji’s death, the estate should come to 
Jamsetji’s widow and children in certain 
‘proportions. Clause & provides for the 
event, which has happened, of Jamsetji 
dying without leaving any issue but only 
a widow. It directs the executors to pay the 
widow Rs. 10,000 absolutely and after 
providing for James funeral expenses to 
_ appropriate the half of the balance of the 
` yesiduary estate -to specified charitable 
objects aud to divide the other moiety 
amongst the heirs according to the law 
of-the intestate (succession) amongst Parsis, 
but excluding ther widow of Jamsetji from 
getting my share vin such. “distrzbution. The 
dispute is ganda the: effect of this last 
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provision as to the exclusion of Jamestj’s 
wicow. Plaintiff claims that thoughs it 
excludes ‘her from sharing as an heir of the 
testator Pochaji, it does not exclude her 
as an heir of the testator Jamestji, and 
seeks a declaration that she is entitled to 
a half of Jamsetji’s four-sevenths share 
under sections 3 and 6 of the Parsi Intestate 
Succession Act, 1865. 


The defendants dispute this construction, 
though the executors .(defendants Nos. 1 
and 2) say they are ready to carry out what- 
ever the Court may order. The point 
at issue has been very fully and ably 
argued, and I have been referred to a 
large number of English «authorities. I 
do not, however, think it necessary in this 
judgment to refer to and discuss them in 
detail. The main principles applicable are 
well settled and the Indian Succession Act, 
Suces- 
is the real authority to look to 
in this country. The contention of Mr. 
Rupehand for plaintiff is that, under the 
ordinary canons of construction applicable 
in such a case, the class of, heirs who come in 
under this clause’8, are ascertained as 
existing at the date of the testator’s death, 
and that they, therefore, include Jamsetji 
who is excluded -by. the fact that a life- 
interest in the property is expressly given 
him. This no doubt is the general rule, 
but if is subject to exceptions (a). A 
testator may of course direct the class of 
“heirs” or “ next of kin’ to be ascer- 
tained at any time or in any manner he 
chooses ; and if the context require the class 
to be ascertained as if the testator had 
died at some other periodor if itis clear 
that the testator intended to except a particu- 
Jar heir or next of kin, then the effect 
must be given to the context or intention 
accordingly (b). In this particular case, the 
plaintiff could not come in as an heir of 
Pochajt, except in the event of Jamsetji’s 
predeceasing the testator and taking hfs 
share under section 5 of Act XXI of 1856. 
Mr. Rupchand contends that it was to meet 
this contingency that the testator added 
the provision excluding the plaintiff, but 


sion Act, 


-a 


(a) ‘Lheobold’s Law of Wills, 5th Edn., pp. 311, 312 
(b) Halsbury’s Laws of England, Vol, 28, p. 756 
sec. 188. Sec also sec, 1278 nt p. 662, 
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this is absurd on the face of it (e), because 
clatise Sclearly deals with the case of 
Jamsetji surviving the testator and then 
dying without issue. In my opinion, there- 
fore, this is not a reasonable construction 
of the provision in question. But under 
section 72 of the Succession Act no part 
of a Willis to be rejected as destitute of 
meaning if it is possible to put a reasonable 
construction upon it. The restricted mean- 
ing which plaintiff’s Pleader seeks to put 
upon it being rejected, there can, ‘Im my 
opinion, be no doubt that the testator 
intended that plaintiff should be entirely 
excluded from any share in the distribution, 
whether as an heir of Jamsetji or other- 
= wise, and the canon of construction already 
referred to does not debar the Court from 
` giving effect to thisintention (2). It is not 
certainly unreasonable to suppose that the 
testator intended such an exclusion, in view 
of the provision in the same clause for 
the payment to plaintiff of. Rs. 10,000, 
which he might have deemed adequate for 
her if she had no children. 

Jt is immaterial in this view of the. case 
to consider whether Jamsetji had vested 
interest as an heir’ in this residuary be- 
quest, for itis not alleged that he has 
willed the whole or any part of such in- 
terest (if any) to the plaintiff, and so 
far as her rights under the law of intestate 
succession are concerned, sheis “(on the 
construction put by me alone) excluded from 
any share she might get as an heir to such 
vested interest. Also this question does 
not affect the amount of the shares of 
defendants Nos. 3, 4 and 5, for they will 
each get’ one-third, whether Jamsetji is 
excluded as an heir, so that they get this 
under section 3of Act XXI of 1865, or he is 
trentedas an heir, and they each get 1/7th 
plus 1/3rd of 4/7ths (Jamsetji’s share) under 
section 7. 


This suffices to dispose of the point at 
sue, but I may briefly notice some further 
matters referred to in argument. Sections 
80 and 106 of the Succession Act were 
NE aaa a E A PE 

(e) Watson’s Compendium of Equity, 2ud Edn. Vol. 
IT, pp. 1405-6, Lee v. Lee, (1860) 29 L. J, ra 788 at 
P. 7190; 1 Dr. and 8m. 85; 6 Jur. (N. 3.) 621; W. R. 
443; 62 E. R. 310; 127 R. R. 28; 2 L. T. (x. sere 


7 (a) Halsbury’s Laws of England, Vol. 28, See. 
1273 at p. 662. iy eta 
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rightly ‘relied on by Mr. Rapchand in 
support of his contention, but each of 
these sections allows for an exception, 1f 
shown to be intended by the Will. Section 
80 recognises that the class of “ heirs”, 
etc., there defined may be modified by 

‘qualifying terms,” as they are modified 
in this instanée by the provisions excluding 
the plaintiff from sharing in the distribu- 
tion and section 106 gives a legatee a 
vested right of the kind specified “ unless 
a contrary intention appears by the Will.” 
In this case even if Jamsetji had a vested 
right, plaintiff is cdebarred from benetliting 
thereby on account of the absolute exclu- 
sion, of her which the testator saw fit to 
make. Sections 80 and 106, therefore, in no 
way differ fromthe Enghsh Law allowing 
exception, on which I have relied above. 

_ No doubt, as laid down in Leev. Lee (1), 

“as a general rule if a testator bequeaths 
property to a class by a particular descrip- 
tion, and a question arises whether a 
certain individual, who comes within the 
description ought or ought not to be excluded, 
it is not sufficient, in order to exclude him 
to show the absence -ofa special intention 
toinclude him; you must showa clear and 
unambiguous indication of an intention to 
exclude plaintiff from sharing in the dis- 
tribution which the executors have to make 
under this residuary bequest. “It is dificult 
to see how it could have been made clearer 
or less unambiguously. The testator might, 
no doubt, have added the words “ whether 
as an heir of mine or as an heir of 
Jamsetji, ” but this would be really sur- 
plusage ; the words “any share in such 
distribution” are prima facie exhaustive and 


in either case plaintiff really comes in only 
as a representative of Jamsetji. Mr. 


Rupchand contended that the executors had 
nothing to do with the actual distribution of 
Jamsetji’s share, supposing he comes in as 
an heir and so the words such distribution” 
should be construed as limited to the distri- 
bution to Jamsetji and the testator’s other 
heirs. But such a construction is absurd, 
because Jamsetji’s death is pre-supposed by 
the terms of the bequest and (as already 
mentioned) the exclusion of plaintiff is 
meaningless, if it is not intended to extend 

(1) (1860) 29 L. J. Ch. 788 at p. 790; 1 Dr. & Sm. 


85; 6 Jur. (x; s.) 621; 8 W. R, 443; 62 E. R. 310 at p. 
819; 127 R. Ih 28; 2 aT. (x. 8) 532, 
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to.her rights as a representative of Jamsetji 
Ori “his-death after surviving’ the festator. 
Also the executors weuld under sections 326, 
read with secticns 91, 98, and 106 of the 
Succession Act, have been bound to pay 
plaintiff ber share but for this exclusion. 
The words “such distribution” must clearly 
be given their natural and ordinary meaning, 
viz.,as referring to the actual distribution 
which the executors would have to make 
ta the persons then entitled under the þe- 
quest, 

lt may be noted that 
been sufficient for the testator, if he wanted 
to exclude plaintiff, to have provided that 
the other moiety should be divided amongst 
“the persons who shall then be my heirs,” 
ete., because-in such a case the class is lo be 
asceriained as if the testator had lived upto 
and dicd at the time referred to {Theobold 
l e p 312, citing Sturge v. Great 
Western Rashes Co. (2) J, and plaintiff might 
accordingly have’ claimed a. share under 
section 5 of Act XXI of 1865, even though 


Jamsetji himself was excluded from the 
class of heirs”. It was better and safer 
for him to exclude her expressly, as he has 


done, ` 


With regard to my reference to section 80 
of the Succession Act, Jam aware that there is 
an obiter dictum of Tyabji, J., in Pestonji v. 
Khurshed Bar (3) that the words “without any 
qualifying terms” refer to the bequest and not 


to the relations, 2 e. that the bequest must not be 


conditional. I venture, however, to think that 
the reference would more naturally be to the 
heirs, ete., and am supported in this opinion by 
the 3rd paragraph ofthe notes appearing on 
page 119 of Henderson’s Law of Succession, 
3rd Edition, as well as by the corresponding 
English Law to which I have referred. It is 
to be remarked that there is a special Part 
XVI of the Succession Act dealing with 
“conditional bequests”, and if Tyabji, J.’s 

view is correct, the Legislature would surely 
have used words such as “where an uncon- 
ditional bequest is made” ora “bequest other 
than a conditional one” io express its mean- 
ing. Further in that case if the words 
“without any qualifying terms’ were used, 


(2) 19 Ch. D. 444; 51 D, J. Ch. 185; 45 L. 'T. "87; 
30 W. R. 456. 
(3) 7 Bom. L, R. 207 at p. 217. 
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tliey would probably have appeared after 
the word “bequest”. _Itis also to be noted 
that these words “withont any qualifying 
terms” do not appear in the analogous 
séction $1, though if section $0 was intended 
to he limited to an unconditional bequest we 
should expect section Sl to be similarly 
limited. But why should not the words in 
question cover both things, srz, a qualifiea- 
tion which affects the property passing with- 
out any liability for debts, as it otherwise 
does under the section? And even if 
Tyabji,J.’s view be the correct one, 1t doesnot 
really affect this case. Section 80 does little 
more than say that in the case referred to, the 
property bequeathed shall not be liable for the 
payment of the testator’s debts. The main 
section which supports the plaintiff’s con- 
tention is section 106 and this ‘expressly - 
excepts cases where “a contrary intention 
appears by the Will” 


For the above reasons I hold that plaint- 
iff is not entitled to the declaration sought. 
The issues framed are accordingly answered 
as follows:— 


1. Defendants Nos. 3, 4 and 5 became 
entitled to share the moiety of the residuary 
estate under clause 5 of the Will of the 
deceased N. N. Pochaji after the death of 
Jamsetji in the following shares viz., defend- 
ants Nos. 3and 4 each 1/3rd, and defend- 
ants No. 5 sharing 1/3rd between them in 
accordance with sections 2and 5 of Act 
XXI of 1865, 

2. Ib is unnecessary to answer this issue 
since the plaintiff is excluded, the sharers - 
get the same share, whether they claim as 
heirs of Jamsetji or not. 

3. There is now no dispute on .this point, 
t. e. only a moiety of-the.residue is~ divisible 
among the heirs of N. N. Pochaji under 
clause 8 of the Will. 


4, Plaintiff is entitled to only Rs. 10,000, 
but as plaintiff appears to have brought the 
suit under good legal advice and the executors 
support the request that her costs should® 
come out of the estate, this may be done, 
with the exception of the costs incurred in 
the application already meytioned, which 
defendant No. 4 must bear. Pleader’s fees 
allowed at Rs. 300 forthe suit and Rs. 115 
for appearance on the application for a 
commission. Defendants Nos. 8 to 5can have 
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DATTAJIRAO SHIDHOJIRAO V, NILKANTRAO SANTAJIRAO. 


only one Pleader’s fees under rule (6) at page 
152 of the Court Rules. i 


Suit dismissed. 


BOMBAY HIGH COURT. 
_Erest Uwit Appest No. 197 or 1918. 
November 26, 1914. 
Present:—-Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
DATTAJIRAO SHIDHOJITRAO 
GHORPADE—P catntive—-APPRLLANT 
versus 
NILKANTRAO SANTAJTRA)D 


GHORPADE —DEFENDANT—- RESPONDENT. 

Pensions Act (XXIII of 1871), s 6—Saranjam— 
Presumption ~Grant of land revenue and not of sott— 
Collectors certificate, necessity of—Admission by 
Pleader—Civil Procedure Code (Act V of 1908), O. XLI, 
y. 238--Suit dismissed on preliminary point —Appeal— 
Remand, when possible. 

In the absence of evidence to the contrary, the 
grant of a snranjam must be presumed to bo a 
grant land-revenne and not of the soil. [p. 486, 
col. 1. 

‘Where a Pleader in tho lower Court makes an 
admission upon an issue regarding which evidenco 
might ba, but is not, given; in arguing the appeal, 
the client will be bound by the admission. Íp. 
486, col 2.] 

Where the lower Court has disposed of a suit 
upon a preliminary point, the Appallate Court will 
not seb asids the decree and remand thə case, 
withont a particle of documentary evidence, 
without any statement based upon afidavil, to 
induce the Court to hold that ovidence is forth- 
coming which ought to have been produced in the 
lower Courtin the interest of the plaintiff, and 
which would have been produced but for some 
grave error on the part of his Pleader. [p. 486, 
col. 2; p. 487, col, 1.] 

First appeal from the decision of the 
First Class Subordinate Judge of Dharwar, 


in Saif No. 20 of 1912. 
Mr. Nilkant Atmaram, for the Appellant. 


Mr. Coyaji (with him Mr. N. V. Go- 
khale), for the Respondent. 

JUDGMENT.—The plaintiff alleged that 
one Shidhojirao was the full owner of all 
phe lands in two villages, namely, Jigeri and 
Irapur of Ron Taluka, and one house at 
Gajendragad, that the two villages were 
saranjam tnams, that the plaintiffs father 
died in 1899, "that the plaintift’and his 
father were joint and the properties above- 
mentioned ware managed aud enjoyed jointly 
by them uo to the death of the plaintiff's 
father, that afterwards up to about June 


1900 the plaintiff alone managed and enjoy- 
ed the property, and thatabout the month 
of June 1900 the father of the defendant, 


without having any right thereto, ilegally 


took possession of all the land and was in 
enjoyment of it until five years ago, when he 
died, and since then the defendant had been 
enjoying the property. The plaintiff further 
alleged that his father bequeathed the pro- 
perty in suik to him by Will, in the year 
1890, but the plaintiff brought the suit not 
merely relying upon the right which accrued 
to him under the Will but upon his right 
by his survivorship and as the son of Shidho- 
jirao, and he prayed that the saranjam 
lands in tho two villages of Ivapue and 
Jigeri should be given over by the defendant, 
that mesne profits shonld be awarded, and 
further profits from the date of suit nntil 
possession at the rate of Rs. 1,009 a year. 
The defendant by the sixth paragraph of his 
written statement pleaded that the suit was 
not maintainable without a certificate of the 
Collector under section 6 of the Pensions’ 
Act CX XIII of 1871). 
' Onthe 13th September 1912, a prelini- 
nary issue was raised in the trial Court 
as follows:— Whether the snit can lie 
withont a certificate under the Pensions 
Act?” On the 22nd of October 1912, the 
Court passed its decision upon that issue, 
giving as its reason that “Mr. Kambli for 
the plaintiff agrees that a certifi sate is necas- 
sary and wants time to produce it.” Timo, 
accordingly, in accordanze with the practice 
of Civil Courts in this Presidency, was given 
to the plaintiff’s Pleader. On the Ist April 
1913, the learned Judge disposed of the suit 
upon the preliminary issue, saying “after 
repeated adjournments for the production of 
the certificate, the plaintiffs Pleader now 
informs the Court that the Collector has 
refused to grant the certificate. He appears 
clearly to have refused the certificata on the 
strength of Government Notification No. 
1455, dated the lOth February 1912, pub- 
lished in the Bombay Government Gazelte, 
Part I, page 192. The plaintifs Pleader 
wants time to appeal to the Commissioner, 
but no such remedy is given to him by law. 
Tbe suit is, therefore, dismissed with costs.’’. 
“Now tho plea raised by the sixth paragraph 
of the written statement was bised upon the 
provision of Pensions Act, section 4, “that 
no Civil Court shall entertain any suit rela. 
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ing to any possession or grant of money or 
land-revenue conferred or made by the Bri- 
tish or any former Government;”’ and the 
subsequent provision is that to which I 
have already alluded, contained in section 6, 
“that a certificate by the Collector authorising 
to file the case must be produced.” It is 
- quite clear from the plaint that the plaintiff 
came to trial on the footing of the property 
which he seeks to recover being saranjam, 
_and it is equally clear thatthe plea contained 
in paragraph 6 of the written statement is 
based upon the established rule that in 
the absence of evidence to the contrary, 
the grant of a sarangjam must be presumed 
to bea grant of land-revenue and not of the 
soil. Thatis laid down in Ramachandra v. 
Venkatrao (1), and reference is made in the 
judgment in that case to the definition by 
Professor Wilson in his Glossary of the 
term ‘Saranjam.” He defines saranjams 
as ‘temporary assignments of revenue from 
villages or lands for the support of troops 
or for personal service, usually for the life 
of the grantee, also grants made to persons 
appointed to-civil offices of the State to enable 
them to maintain their dignity. They were 
neither transferable nor hereditary, and were 
held at the pleasure of the Sovereign.” 
The judgment also quotes the statement of 
Mr. Steele in his Hindu Castes at page 207 
that ‘Grants by the Native Government in 
jaghe were either Fouj saranjam, subject to 
the performance of military service, or-.Jat 
saranjam, personal jaghir. The subject of 
these grants were the whole or particular 
portions of the revenues of villages belonging 
to the Sirkar. Usually the grants depended 
upon the pleasure of the Sovereign, and the 
fdelity of the grantee. They were not, in 
general, hereditary.” 

There is, therefore, a strong presumption 
that the Pleader for the plaintiff in agree- 
ing that a certificate was necessary under 
the Pensions Act was taking a correct 
view ofthe position. But if that was not 
correct, it could only be shown to be incorrect 
by the production of evidence which would 
establish that the grant was not the usual 
grant of revenue but a grant of the 
soil; However, time was given for the 
production of the certificate, and the reason 
for the refusal of the certificate appears 


(1) 6 B. 598, 


to have been the rule laid down in the 


Government Notification cited by ,the 
Subordinate Judge that certificates . shall not 
be given in the case of saranjams, probably 
because saranjams are not ordinarily 


hereditary in the usual sense of the word, 
that is to say, they do not pass except with 
the consent of the Ruling . Power to the heir 
of the holder. l a; 


The plaintiff, however, has appealed from 
the decision, and his Pleader, as fat as we can 
ascertain, withdut-any materials whatever be- 
fore’ him, has positively asserted that he “could 
prove by evidence, if he were given the oppor- 
tunity, that the grant in this case is a grant 
of the soiland‘not of the revenue. He says 
that, for the purpose of arguing the appeal, he 
cannot be concluded by the admission of the 
plaintiff's Pleader in the lower Court, 
becausé an admission ofa Pleader ‘on a point 
of law is not binding upon the ‘client ‘in 
appeal. Whether that is a correct statement 
in its unqualified form, where the admission 
is the direct cause of the dismissal of the suit, 
it is not necessary now’ to consider, for, upon 
the statement of the appellant’s Pleader and 
upon the authorities to which I have just 
referred, itis clear that the plaintiff could 
only succeed in showing that the suit could be 
maintained without a certificate, if he called 
evidence to displace the ordinary presumption 
regarding the nature of saranjam grants; and 
where a Pleader in the lower Court makes an 
admission upon an issue regarding which 
evidence might be, but is not, given, we have 
the authority of the Privy Council for holding 
that the client will be bound: See Raja Bom- 
madecara Venkata Narasimha Naidu `v. Raja 
Bommatevara Bhashyakarlu Nardu (2). Let 
us, however,assume that the appellant is not 
bound by the admission of the Pleader in the 
lower Court, then’ we have before us an appeal 
where the lower Court has disposed of the suit 
upon a preliminary point. We cannot, then, 
remand the case under Order XXI, ralh 23, 
unless we reverse the decree in this appeal., 
But what materials have we to justify us in 
reversing the decree? The presumption based 
upon high authority is that the decree was 
perfectly right, but the appellant has come to 
this Court to have the decree set’ aside 
and the case remanded without a particle 


(2) 29 T. A. 76; 4 Bom, L. R.-543; 6 C, W. N, 641; 
25 M, 367 (P. 0) ` 
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of documentary evidence, without any 
statement based upon affidavit, to induce 
use to hold that evidence is forthcoming 
which ought to have been produced in 
the lower Court in the interest ‘of the 
plaintiff, and which would have been 
produced but for some grave error on the 
part of his Pleader. We cannot presume 
that this is the case. We, therefore, 
hold that the decision of the lower Court 
was right. We dismiss the appeal with 
costs, 


Appeal dismissed. 


_ MADRAS HIGH COURT. 
Cryin Revision Petition No. 80 or 1914, 
January 7, 1915, 
Present:—Mr. Justice Sadasiva Aiyar. 
VEERA REDDY—Derenpant No. 1— 
PETITIONER l 
CEFSUS 
AKKA REDDY AND orasrs—Pratyripes— 


DEFENDANTS Nos. 2 & 3—RESPONDENTS. 

Civil Procedure Code (dct V of 1908), s. 116, O. 
XXII, r. 1—Withdrawal of suit—Appellote Court, 
power of, to permit withdrawal of swit—Non-joinder of 
parties, whether sufficient cause—Material irregularity 
—Revision. 
_ An Appellate Court commits a material irregularity 
if it permits a plaintiff on appeal to withdraw 
his suit, after a decree has been passed against 
him by the Court of first instance, without 
assigning any roasons for acceding to the plaintiff's 
application. l 
_ Where it is urged that a suit is bad for non- 
joinder of parties, an Appellate Cours has no 
jurisdiction to ‘permit the plaintiff to withdraw 
his suit on that ground,as under the Civil 
Procedure Code no suit can be dismissed for 
non-joinder of parties and the Appellate Court 
can add the necessary parties and dispose of the 
appeal in some lawful manner. 

Quere-—Whether an Appellate Court as such 
ean permit the withdrawal of a suit ? 


Petition, under section 115 of Act V of 


1908, praying the High Court to revise 
éhe order of the Court of the Temporary 
Subordinate Judge of Chingleput, in Appeal 
Sait No. 29 of 1913, preferred against that 
of the Principal District Munsif of Chingle- 
put, in Origina? Suit No. 130 of 1910, 

i Mr. S. Duraiswami Adyar, for the Appel- 
ant. 


Mr. C, Narasimhachari, for the Respond- ` 


ants, 4 
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JUDGMENT.—The learned Subordinate 
Judge on appeal has allowed the plaintiffs 
to withdraw the suit with liberty to bring 
a fresh suit. This civil revision petition 
is filed by the Ist defendant for revision 
of the said order. In Tirupati v, Muthu (1), 
this Court held that it was a material 
irregularity for a District Court to permit 
the plaintiff on appeal to withdraw his suit 
after decree has been passed against him 
by the Court of first instance without 
assigning any reasons for aeceding to the 
plaintiff's application. In the present case, 
the Subordinate Judge has, without assign- 
ing reasons, acceded to the plaintiff's applica- 
tion, 

Lhe only ground mentioned in the plaintiff's 
application is that the plaintiff was advised 
that the suit was bad for non-joinder of 
some other persons as parties. Now under 
the Civil Procedure Code a suit cannot be 
dismissed on the ground of non-joinder and 
the Appellate Court, if it was of opinion 
that the suit was bad for non-joinder, 
could have added the necessary parties and 
disposed of the appeal in some lawful mode 
(including an order of remand, if necessary, 
after the addition of necessary parties). 
The petitioner further argued that the 
Subordinate Judge had no jurisdiction as 
an Appellate Court to permit the withdrawal 
of the suit. The petitioner is no doubt 
supported in this contention by the authority 
of Choragudé Chinna Kotayya v. Raja Varada- 
raja Appa Row (2). It is unnecessary for me to 
express a final opińion on that question 
for the purpose of deeiding this revision- 
petition, as I hold on another ground that 
the order of the Subordinate Judge cannot 
be supported. J might, however, be permitted 
to say, with the greatest respect to the 
learned Judges who decided the case in 
Choragudi Chinna Kotayya v. Raja Varadaraja 
Appa Row (2), that, as at present advised, I 
think that the view enunciated in that case 
requires re-consideration. In the result I 
set aside the order of the Subordinate Judge 
in appeal, allowing the withdrawal of the 
suit, and direct him to dispose of the appeal 
before him in accordance with law. The 
plaintiffs must pay the petitioner’s costs of 
this petition. 

Petition allowed; Order set aside. 

(1) 11 M. 322. 

(2) 25 Ind. Cas. 388; 27 M. L, J. 244; 11, W, 615; 
16 M. L. T, 186, i 
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PUNJAB CHIEF COURT. 
SECOND CIVIL ÁPppEAL No. 484 or 1911, 
March 10, 1915. 
Present: —Jnstice Sir Donald Johnstone, Kr., 
and Mr. Justice Shah Din. 
. NIAMAT RAT AND oTrHers—Ptatntirrs— 


APPELLANTS 
i VEVSUS 
KALU RAM AND OTHERS— DEFENDANTS — 
RESPONDENTS. 


Principal and agent—-Contract of sale—Notice to 
agent calling upon his principal to take delivery—- 
Failure to do so, efect of. 

The plaintiffs sued the defendants for Rs. 2,081-12-6 
mado up of earnest money on a contract for the 
supply of wheat by the defendants and of damages for 
non-delivery, The defendantsrepudiated the liability, 
on the ground that the plaintiffs bad failed to take 
dolivery although a notice had been served upon their 
agent calling upon them to do so: 

Held, that notice to the agent was sufficient notice 
to the plaintiffs and as they had failed to take 
delivery when ofered, the defendants were not Hable. 


Second appeal from the decree of the 
Divisional Judge, Gujranwala Division, at 
Lahore, dated- the 16th March 1911, 
reversing that of the District Judge, 
Montgomery, dated the 29th August 1910, 
decreeing plaintiffs’ claim in part. 

The Hon’ble Mr. Muhammad Shaft, K. B., 
for the Appellants. 

Rai Bahadur Pandit Sheo 
Respondents Nos. 1 to 3. 
Lala Radha Kishen, 

1. 


JUDGMENT.—In  counection with a 
satta, dated 3rd Sawan Sambat 194-4, with 
a modifying endorsement of the following 
day, plaintiffs, traders of Hazilka, . sued 
eleven defendants for Rs. 2,031-12-6, made 
up thus:— 


Narain, for 


for Respondent No. 


Rs. A. P. 
Earnest money on contract 
for supply of wheat to 
plaintifs ... oe 
Advances on same accoun 
Damages for non-delivery 
based on current rate of 
25th Asauj Sambat 1964, 
the date of demand by 
plaintiffs ... ... 1,820 12 6 


Defendants’ case was that defendants Nos. 4 
to 11 were not liable in any circumstances 
being agents merely, and that none were 
liable, inasmuch as defendants Nos. 1 to 3 


il 0 0 
200 0 0 


had, by a notice dated 12th Bhadon Sambat - 


“INDIAN CASES; 


ans 
aa 
LAHAN 


[1915 


7 


1964, called upon plaintiffs to take delivery 
and that they had nat done so. To this 
plaintiffs demurred that no such . notice 
was sent at all, and if@s@ht at ‘all, was 
not served on- plaintiffs but at most on 


defendant No. 11, and that this was no 
sufficient service. As a matter of fact . 
the notice, if it was such a notice. as 


defendants allege, was sent by registered 
post to defendant No. 1], who, however, 
swears that he passed it on to the plaintiffs. - 

The first Court refused to believe | that 
the notice had been communicated to the 
plaintiffs and held also that service of it 
on defendant No. 11 or defendants Nos, 4 
to 10 was insufficient. It ther held plaintiffs 
entitled to recover against defendants 
Nos. 1 to 3 alone, the principals, and gave a 
decree for Rs. 1,200, assessing clajnages 
at Rs. 990 only. i 


Both parties appealed—defendants: Nos. 1 
to 3 for complete absolution and plaintiffs 
for Rs. 495 more as damages. The lower 
Appellate Court held that notice to the 
agent, defendant No. 11, was sufficient 
notice to plaintiffs, and that defendants Nos, 1 
to 5 were .justified in asking plaintiffs to 
take delivery as early as” 12th Bhadon, 


and thus he dismissed the claim with costs 
throughout. 
Plaintiffs have come up here with a 


further 
we have 
examined 


appeal, under the old Jaw, and 

heard arguments and have 

the record. As to the facts 
we think there can be no reasonable 
doubt that notice to plaintiffs to take 
delivery before Ist Asauj was served on 
defendant No. 11 by defendants Nos. 1 
to 3 on 15th Bhadon by a letter dated 
12th Bhadon. This letter is not forth: 
-coming, defendant No. 11 saying it was 
handed to: Narsingh Das, plaintiff No. 4; but 
the oral evidence and subsequent events 
leave little doubt in our minds as to 
this. But even if defendant No. 11 did 
not hand on the notice, we think that 
service on him was sufficient. -We have 
read the plaintiffs’ notice of. 25th Asaw), 
mentioned above, and we have taken note 
of the allegations against defendants Nos. 4" 
to ll in the plaint, see especially para- 
graph 4, and in®,.Narsingh Das’s oral 
-statement that the contract was entered 
into on plaintiffs’ behalf on 3rd Sawan by 
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es l 
defendant No. 11, agent. for defendants 
Nos. 4.to 10. No doubt the alteration in 
the contract’ gontained in the aforesaid 
endorsement ort tite satta of 4th Sawan 
was signed by Narsingh Das himself; butb 
substantially the contract stood as before 
and subsequent events showed that defendants 
Nos. to 11 were not by that alteration 
thrown overboard. 

In these circumstances we are constrained 
to agree with the lower Appellate Court. 
We dismiss this appeal with costs. l 


Appeal, dismissed. l 


3 
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BOMBAY HIGH COURT. 
Fmer Cint Appeat NO, 96 or 1912. 
November 30, 1914. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 
BHAGWANDAS NAGINDAS— 
CLAIMANTS—APPELLANTS 
CESS 


Tar SPECIAL LAND ACQUISITION 
OFFICE R—Responpext. 

Land sequisition Act (I of 1894), ss. 6, 49—Declara- 
tion of intention to acquire a pavrt—Ovwner’s desire that 
the whole should be taken—Fresh notification necessary 
— Waiver. 

A part only of a crtain piece of land was 
rotified under the Land Acquisition Act to be acquired 
for the Railway. Under clause (1) of section 49 
the owners expressed a desire that the whole land 
shonld be taken and. not a part. The Collector 
assented to the acquisition of the whole, but did 
not consider it mneeessary for Government to 
declare its intention for acquiring Lhe whole. Au 
award was made, objected to, and the matter was 
referred* to the Court. There, in addition to objec- 
tions relating to the amount of compensation, the 
owners alleged that the whole proceedings were 
ultra vires, as there was no notification to acqnire 
tho whole land: . 

Held, (1) that the ‘proceedings were illegal aud 
must be setaside; [p. 490, col. 1.] 

(2) that the owners were nob under any obligation 
to” take the objection until. the matter came before 
the Court and therefere there was no waiver. 
[p. 490, col. 1.] 

First appeal from the decision of the 
Assistant Judge df Thana, in Reference No. 
l of 19:0. 

Mr. P. B. Shingne, forthe Appellants. 


‘Mr. S. 8. Patkar, (Government Pleader), 


for the Respondent, 


JUDGMENT. 

Heaton, J.—A certain portion of land 
situatel near the Santa Cruz Station was 
notifed under the Land Acquisition Act to be 
acquired for the Railway. The owners of 
this land took advantage of the provisions of 
clause (1) of section 49 of the Land Acquisi- 
tion Act and expressed their desire that the 
whole should be taken and nota part. The 
declaration issued under section 6 had been 
of a parb ouly. There is no dispute now 
that the owners acted rightly in this way 
and that they were entitled to have the 
whole and not the part acquired. We are 
only concerned with what followed. The 
Collector informed the owners and claimants 
that he accepted the claimants’ statement as 
a declaration of the wish of the parties that 
the whole premises should be acquired. He 
said that he would act accordingly and would 
acquire the whole and that there was no 
necessity for Government to declare its inten- 
tion of acquiring the whole. He then 
proceeded to make an award which was object- 
ed to by the claimants, and the matter was 
referred to the Court. Before the Court, in 
addition to objections relating to the amount 
of compensation, the claimants alleged that 
the whole proceedings were «ultra vires, be- 
cause there had never been any declaration 
under section 6 of the Act relating to the area 
of land which had beer taken np, 


The Assistant Judge who disposed of 
the matter held that this objection was 
made ont and was a perfectly good objec- 
tion in itself, bub held that it had been 
waived by the conduct of the claimants. 


_ Both points have been argued before us, 
that is, frst, whether the proceedings are 
invalid or not and, secondly, whether there 
has been a waiver by the claimants. I 
think the proceedings are invalid and briefly 
for this reason. ‘he Government have no 
right whatever and no power against the 
wishes of the owner to take this land 
except as provided hy the Land Acquisition 
Act. Here they have taken the claimants’ 
land without the declaration required. That 
seems to me to ba fundamentally and ab- 
solutely wrong. An argument was advanced 
as to whether section 49 did not, by its 
terms, imply that the notification of the 
whole might be dispensed with although 
the whole was to be acquired, provided 
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that there had been a declaration regarding 
the part. J will not spend time in discussing 
the phraseology. of this section, but will 
content myself with expressing the opinion 
at which I have arrived after carefully 
reading it. Myopinion is that section 49 con- 
firms the view that in a case of this kind 
acquisition or rather the taking up of land 
without a declaration relating to the land 
taken is absolutely illegal. I feel no doubt, 
therefore, that the acquisition was Wa Na 
to law and that the whole of the proceed- 
ings beginning with the Collector’s award 
are bad, and must be set aside. 


That there is no waiver I feel equally 
sure about. I really am unable to follow 
the reasoning of the Assistant Judge who 
arrived at the conclusion that there wasa 
waiver. To begin with, I doubt whether 
there could, in. any circumstances, be a 
Waiver in 4a ecase;of this kind. I do not 
think that an owner of land could waive 
the objection that the acquisition by Go- 
vernment was illegal. If it is illegal, itis 
so and cannot be made legal by the silence 
of the claimants, although, of course, if the 
claimants had accepted the compensation 
without objection, the illegality would never 
come to notice or it may be that there 
would then be an acquisition by agreement 
and not under the Act. Moreover, I do not 
think that, éven if there could be a waiver it 
this kind of case, that there has been a waiver 
in this particular case. The evidence that has 
been recorded, so far as it has been brought 
to our notice, .does uot show that 
the claimants made up their minds to forego 
an objection which it was within their 
power to raise. The evidence does not 
show when it first occurred, to them that 
this objection existed. The law does not 
show that they were under ‘any obligation 
to take the objection until the matter came 
before the Court. The proceedings certainly 
do show that the Collector was in no way 
misled by the claimants. It was he who, I 
presume, on his reading of what the Land 
Acquisition Act provides, came to the con- 
clusion that no further declaration was 
necessary although the claimants expressed 
their desire that the whole and not a part 
of the premises should be acquired. Jam 
unable, therefore, to see that there are in 
this case the essential elements to constitute 
the waiver, 
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I think the order of the Court, there- 
fore, must be that the whole of the pro- 
ceedings including the award made by -the 
Collectar be set aside and it will be for the 
parties to determine for themselves how 
they are to extricate themselves from the 
very curious position in which they now 
find themselves. 

The appellants have also taken objection 
to the amount of compensation awarded 
by the lower Court, but this isa matter 
which, of course, we have not dealt with. 

The appellants must have their vosts 
in both Courts, because they succeed in this 
appeal. a 

SHAH, J.—lI concur. 

Order set aside. 


MADRAS HIGH COURT. 

Civi REvISION Perition No. 85 or 1914. 
February 5, 1915. 
Present:—Mr. Justice Seshagiri Aiyar. 
PICHAIKUTTIA PILLAI—Pharyrve 
' — PETITIONER 
VETEUS 


RENGANADAN AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Succession Certificate Act (VII of 1889), s. 4—Succes- 
sion and survivorship—Joint Hindu family debt-— 
Certificate, if required— Promissory note in favour of a 
member of the-family makes no distinction—-Oppor- 
tunity to be given for production of certificate. 

In Hindu Law there is a clearly marked distinction 
between succession and devolution by survivorship, 
and as the succession certificate is designed to 
facilitate the collection of debts on succession, prima 
facie the cases of survivorship are not within the 
ambit of the Act. [p. 491,"col. 1.] 

The fact thata debt is due upon a promissory 
note in favour of a member of a joint Hindu family 
does not make any difference in the consrfuction of 
section 4 of the Act. In all such cases the 
question is whether the moneys sought: to be 
recovered were advanced from joint funds, or 
were the individual earnings of the person in 
whose favour the document was executed. [p. 491, 
col, 2. 

oun nothing in the Succession Certificate Act to 

countenance the view that upon the face of the 
document the debt should appear to belong to 
the family. [p. 491, col. 2.) 

On taking evidence if it appears that the moneys 
were not advanced from the funds of the joint 
family, the Court shonld give the plaintiff an oppor- 
tunity of producing a succession certificate within 
a reasonable time, and then pass a final judgment in 
the case. [p. 499, col. 1.) 
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Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the District Munsif of Tiruvalur, 
in Small Cause Suit No. 1368 of 1913. 

Mr. T. R, Venkatarama astri, for the 
Petitioner. 

Mr. K. S, Ganesha Atyar, for the Respond 
ents. l 


JUDGMENT.—The plaintiff’s case is that 


the promissory-note sued upon was executed | 


to his undivided uncle for moneys advanced 
from the joint family property. 
district Munsif held that without a succession 
certificate the suit upon the promissory 
note is not sustainable. Ib was not seriously 
contended that his conclusion can be 
sustained, in so far as he has not given 
the plaintiff an opportunity of producing a 
succession certificate. This procedure of the 
District Munsif is opposed to section 4 of 
the’ Succession Certificate Act and does not 
find support in any of the reported 
cases. 

The important point argued by the learned 
Vakils on either side is as to whether a 
succession certificate is necessary in the case 
of debts due to a member of joint family, 
and secondly, whether the fact that the 
document sued upon is a promissory note 
should make any difference in regard to the 
law upon the subject. The Act itself is 
designed to facilitate: the collection of 
debts on succession. In Hindu Law there is 
a clearly marked distinction betwen succession 
and devolution by survivorship, andas the 
preamble only refers to cases of succession, 
prima facie cases of survivorship are not within 
the ambit of the Act. lt-has been argred hy 
Mr. Ganesa Aiyar that under section 4 of the 
Succession Certificate Act what the Court has 
to see is whether the debt which is sought to 
be recovered was recoverable by the person in 
whose favour the document was executed, 
irrespective of the question that the debt 
itself belonged to the joint family. He 
contended that in the case of promissory 
notes as the suit can be brought only by the 
payee or the endorsee,the property in the 
note vests in the person in whose favour 
the document has been executed; and 
consequently no question of the debt being 
due to the joint family can arise in such cases. 
I am unable to accede to this contention. As 
was pointed out by Mr, VenkatramaSastriar, if 
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moneys had been advanced upon a promissory 
note from joint funds, and if the manager of 
the jointfamily collusively and fraudulently 
purported to discharge the executant from 
liablity, it would still be open to the other 
members of the family to claim the debt from 
the person who had executed the document : 
therefore, the fact that it is a debt due 
upon a promissory note ean make no 
distinction in the construction of section 
4 of the Succession Certifieate Act. In all 
cases the question will be, whether the 
moneys sought to be recovered were advanced 
from joint funds or were the individual 
earnings of the person in whose favonr the 
document was executed. 

There are a large number of cases bearing 
on this question. The earliest of them iu 
this Court is that of Venkataramanna vy. Ven- 
hayyw (1). It was held in that case that unless 
the fact that the money was due to the 
joint family was apparent upon the face 
of the document a succession certificate was 
necessary. This view was apparently accepted 
in Vaulyanatha Atyyar v. Chinnasami Naick (2), 
But in Subramunian Chetti v, Rakku Barrai 
(3), the learned Judges pointed ont that 
this qualification, that in order to enable a 
member of a joint family to sustain a 
claim for the debt due to the family without 
producing a succession certificate there 
shonld be something on the face of the 
document indicating that the debt was due 
to the family, was altogether an unnecessary 


reservation. In Pallam Raju v. Bapanna (4) 
the view of ‘the learned Judges who 
decided 20 Madras was accepted as 


correct. 


Speaking for myself, I fail to see upon 
what principle the qualification, that upon 
the face of the document the debt should 
appear to belong to the family, can be 
imposed. There is nothing in the Succession 
Certificate Act to countenante this view. 
And in other Courts this principle of the 
debt appearing upon the face of the 
document to be due to the family has not 
been accepted. Pateshurt Partap Narain Singh 
v. Bhagwati Prasad (5) is distinctly against 


(1) 14 M. 377. 

(2) 17 M. 108. 

(3) 20 M. 232; 7 M. L. J. 100. 

4) 22 M. 380. 

(5) 17 A. 578; A. W. N. (1895) 132, 
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this view. In Jagmohandas Kilabhat v. Allu 
Maria Duskal (6), Beejraj v. Bhyropersaud (7) 
and Gurpershad Singh v. Dhori Rai (8) the only 
question that was considered was whether 
the debt belonged to the joint family or 
was due to the deceased member in his 
individual capacity. The case in Mathura 
Prasad x. Duragawatt (9), which Mr. Ganesha 
Aiyar.very fairly brought to my notice. is 
a direct authority against the position that 
a document upon the face of it must have 
the impress of a joint family debt if a 
succession certificate is to be dispensed 
with. The most recent decision of this 
Court is that of the learned Chief Justice im 
G. Perayya v. Ahmad Abdul Rahiman Sat 
(10), in which he follows the earlier 
decision in Venkataramanna v. Venkayya (1) 
and points ont that in the case of a 
promissory note unless the debt appears 
upon the face of the document to be due 
to the joint family, a succession certificate is 
required. The learned Chief Justice’s 
attention was apparently not drawn to the 
later cases in Subramanian Chetti v. Rakku 
Sarvat (8) and Pallamaraju v. Buppanna 
(4), in which the learned Judges dissented 
from this view. 

On principle and upon the language of 
section 4 of the Succession Certificate Act, 
the view takenin Pallam Raju v. Bapanna 
(4), which isalso the view taken in all 
the other High Courts, seems to me to be 
sound. These are decisions of Benches and 
as my view is also in accordance with them, 
I must hold that the District Munsif was 
wrong in holding that a certificate was 
necessary in the circumstances of this case. 
Of course, on taking evidence if it appears 
to him that the moneys were not advanced 
from. the funds of the joint family, be 
will give the plaintiff an opportunity of 
producing a succession certificate within 
a reasonable time and then pass a final 
judgment in the case. I must reverse the 
decision of the District Munsif and direct 
him to takethe case on his file and dispose 
of it according to law. Costs to abide the 
result, — - 
Petition accepted; Suit remanded., 
(6) 19 B. 338. 

(7) 23 C. 912, 
(8) 7 Ind. Cas. 806; 38 0. 182; 13 C. L. J. 203. 
(9) 24 Ind. Cas. 182; 36 A. 280; 12 A. L. J. 525. 


(10) 25 Ind. Cas. 206; (1914) M. W. N. 671; 1 L. 
wW. 612; 27 M, L. Jy 236, 


MADRAS HIGH COURT. 
Seconp CIVIL APPEALS Nos. 2318 ro 2380) AND 
2332 ng 2345 or 1912. 
December 17, 1914. 
Present: Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. - 
DEVI BHUKNOJI KASIDOSS 


SUBBARAYA DEVAGE GARU AND OTHERS 


—— DEFENDANTS —APPELLANTS 
versus . 
ALLAMADUGU NARAYANA REDDI AND 
OTHERS—PLAINTIFF3S— RESPONDENTS. 

Madras, Estates Land Act (I of 1908), s. 18 (3), 
applicability of —Paymeal of rent—Hnhanced rate-—Pre- 
vious agreement—Payment for 7 years, whether proves 
agreement or contract- Consideration, 

An inamdar cannot take proceedings under tho 
Estates Land Act and say atthe same time that his 
inam is not an “estate” under the Estates Land Act. 


[p. 192, col. 2.] 

A vyot will become disontitled to the benefit of 
section 18 (3) of the Estates Land Act only if he had 
contracted himself ont of his rights by a contract 
actually in force. [p. 493, col. 1.] 

Venkata Perumal v. Ramudu, 27 Ind. Cas. 6S8; 
28 M. L. J. 81; (1915) M. W. N. 132; 17 M. L. T. 129, 


refered to. 

Payment of rent for seven years at the onhanced 
rate proves merely an agreement and not a contract 
when there is no consideration in support of it, [p. 
£98, col, 2. ] 


From a previous payment no presumption as to the 
fairness of rent can be raised under sections 27 and 
28 of the Estates Land Act, when it is inequitable to 
do so. [p. 498, col. 1.] 

Second appeals against the decrees of the 
District Court of North Arcot, in Appeal 
Suits Nos. 419, 415 to 418, 420 to 427 and 429 
to 442 of 1911, preferred against those of the 
Revenue Divisional Officer of Chandragiri, in 
Summary Sait Nos. 789, 785 to 788 and 790 
to 797, 799 to 812 of 1910. 


Messrs. A. Nanabhoy Devay and Krishna- 
swami Adyar, for the Appellants. 


Mr. L. A. Govindaraghara Aiyer, for the 
Respondents. 


JUDGMENT.—lI¢ is first argued that the 
lower Courts had no jurisdiction to entertain 
the suits as the lands do not form part eof 
an estate under the Madras Estates Land 
Act. This objection.was not taken in the 
Court of first instance. The appellant, an 
inamdar, has treated the lands as part of an 
“estate” by taking proceedings under the 
Act and there is certainly no presumption 
that an inamdar is entitled to both the 
melvaram and the kudivaram. If there ig 
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any pr esumption in this case, it is that the 
inamdar is entitled only to the melvaram. 
We, therefore, disallow this contention. l 
The appellant is a land-holder who was 
receiving rents from his ryofs at a certain 


rate for his manavart (rain-fed) lands. The 
tenants constructed wells on their lands 
and with water from those wells, they 


raised garden crops, for which the appellant 
for some years demanded and received rent 
at a higher rate. 
to pay rent at such enhanced rates. The 
question is whether the landlord is entitled 
to claim it. $ 


The lower Appellaté Court has decided 


that the landlord is not so entitled under 
section 13, clause 3, of the Estates Land Act. 

The appellant contends this section does 
not apply and relies upon the judgments 
in Venkata Perumal v, Ramudu (L). 
in those cases, however, it was found that 
there was a contract between the parties 
that rent should be paid at the higher rate 
when land was cultivated with well-water, 
In the cases before us the appellant alleged 
that there was a cist rate and when it 


was 
reduced and he collected the vasul rate, it 
was under an agreement that if garden 


crops were raised with well water he should 
be paid the cist or taram assessment. This 
argeement has not been proved. The case, 
therefore, does not apply. 

It was then argued that the plaintiff is en- 
titled to the varan rate of rent. But there was 
uo attempt to prove in this case that there is 
an established rarem vate or that the plaintiff 
is entitled.to recover at that rate in the 
absence of any contract. 

` Ít is also said that under sections 27 and 
28 of the Madras Estates Land Act it should 
be presumed that the rent which was paid 
during the preceding Fasli must be presumed 
to be the fair rate. The appellant did uot 
contend in the lower Courts that he was 
entitled to recover the amount as being a 
fair rent. It hasbeen found by the Courts that 
the creps were raised with water from the 
wells constructed at the tenants’ expense, 
and it is not shown why the appellant should 
get any share of the higher value of the crops 
raised. 


(1) 27 ina Cas. 688; 28 M. L. J. 81; (1915) M. W. 
N. 182; ee LT, 129. 


The tenants now refuse- 


Payment for a period of seven years may be 
evidence of an agreement, but it will not be 
a contract unless there is any consideration 
for it and on the facts found, there is uo 
consideration. 

We dismiss the second appeals with costs. 

Appeals dismissed. 


BOMBAY HIGH COURT. 

First Civic Appear No, 262 or 1913. 
December 2, 1914. 
Present:—Myr, Justice Heaton and 

Mr. Justice Shah. 
Boerne. VENKAJI JOSHI—Decrer- 
HOLDER- API'BLLANY 
versus 
NARSINGRAO KONHERRAO— 
J UDG MENT-DEBTORS — RESPONDENTS. 

Limitation Act (XV of 1877), Sch, H, Art. 182— 
Dekkhan Agriculturists’ Relief Act (XVIIE of 1879), 4 
A7—Conciliator’s —¢ertifieate—Cieil Procedure Code 
(Act XIV of 1882), s. 248-—Notice, effect of. 

An application for execution which is otherwise 
in accordance with law, is an application in accord- 
ance with law within the meaning of Article 182 of 
the Indian Limitation Act even though it is nor ac- 
companied with the Conciliator’s certificate as 
required by the Dekkhan Agriculturists’ Relief 
Act. [p. 494, col. 1.] 

If an application for execution is presented and 
a notice is issued by the Court as provided by the 
Civil Procedure Code, the applicant is entitledto take 
advautage of the fact of the issue of such notice 
even though the application may be defective owing 
to the absence of a Conciliator’s certificate. [p. 494, 
col. 2. | 

First appeal from the decision of the 
District Judge of Belgaum, in Darkhast No. 
1 of 1913. 

Mr. A. G. Desai, for the 

Mr, Nilkanth 


ents. 


Appellant. 
dAtmaram, for the Respond- 


JUDGMENT. 

SHan J.—The question -in this appeal is 
one of limitation. The lower Court has 
dismissed the Darkhast as time-barred, on 
the ground that the Application No. 500 
of 1906, which was presented on the lOth 
of November 1906, was not an application 
in accordance with law to the proper Court 
for execution. This application was held 
to be not in accordance with law, because 
under section 47 of the Dekkhan Agricul. 
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turists’ Relief Act it was not accompanied 
with a Conciliator’s certificate as required 
by that section. In support of his con- 
slusion the learned Judge has relied upon 
the case òf Manohar v. Gebiapa (1). Apart 
from the decision, it seems to me: that an 
application for execution which is ‘otherwise 
in accordance with law isan application in 
accordance with law ‘within the meaning 
of Article 182 of the Indian Limitation Act, 
even though it is not accompanied with 
the Conciliator’s certificate as required by 
the Dekkhan Agriculturists’ Relief Act. 
No doubt this view isin conflict with the 
decision which I have just mentioned. Bat 
several recent decisions of this Court sup- 
port the view which I take of the meaning of 
the word ‘entertained’ in section +7 of the 
Dekkhan Agriculturists’ Relief Act. The case 
of Bando Subrao v. Jambu Tavnappa (2) and the 
unreported judgments in Civil Extraordinary 
Applications Nos. 155 of 1909 and 161 of 
1909 and in Civil Reference No. 7 of 1910 
- all consistently point to the conclusion that 
the view taken in Manohar’s case (1), cannot 
now be accepted. No doubt in case ofa 
„conflict of decisions ordinarily a reference 
toa Full Bench would be necessary ; but 
having regard to the current of recent 
decisions of this Court, it.seems to me to 
to be now settled that a suit or an appli- 
cation, though not accompanied with a 
Conciliator’s certificate, can be legally pre- 
sented to a' competent Court. Without the 
certificate there may be difficulty in pro- 
ceeding with the suit or the application in 
consequence of the provisions of section 
47 of the Dekkhan Agriculturists’ Relief 


Act. I am, therefore, of opinion that 
the appellant’s contention that the 
application of the 10th of November’ 


1906 was in accordance with law for the 
purposes of the Indian Limitation Act, must 
be allowed. 


There is another ground also, upon which 
the present appeal should be allowed. It 
is not denied on behalf of the respondents 
that, on the application of the 10th of 
November 1906, a notice under section 248 
of the Code of Civil Procedure of 1882 was 
issued, though notserved upon the judg- 
ment-debtors. Under clause (5) of Article 


(1) 6 
(254 = Cas. 986, 12 Bom, L. R. 80. 
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179 of Schedule LI of the Indian Limitation 
Act of 1877, time would commence tò run 
against the appellant from the date of 
such notice. The learned District Judge 
has, however, held against the appellant, on 
the ground that if the application without a 
certificate could not be entertained by the 
Court, no notice would be necessary under 
the Civil Procedure Code and the issue of 
such a notice could not be of any use. It 
seems to me, however, that if an application 
for execution is presented and a notice is 
issued by the Courtas provided by the Civil 
Procedure Code, the applicant is entitled to 
take.advantage of the fact of the issue of such 
notice, even though the application may be 
defective owing to the absence of a Concilia- . 
tor’s certificate. 


The result, therefore, is that the order of 
the lower Court is set aside and the applica-~ 
tion sent back to that Court for disposal 
according to law. Costs to be costs in the 
application. 


Hraron, J.—I agree to the order proposed. 
But as there have been differences of 
opinion in the past, I will add a 
few words of my own, although the ‘matter 
is not really of much practical import- 
ance now, seeing that conciliation has been 
abolished and apparently is unlikely. to be 
revived. 


Reading section 47 ofthe Actin the light 
of the everyday procedure of our Courts, 
I think it contemplates at least two classes 
of cases in execution: those in which the 
plaintiff or the decree-holder recognizes the 
necessity of a certificate from the Conciliator 
and produces it, and those in which he 
does not recognize or denies the necessity 
of a certificate. In the latter case it seems 
to me that he is acting entirely within the 
law in presenting his application or plaint 
without a certificate and obtaining the 
Court’s decision as to whether the certificate 
is required, and when the Court decides. 
that the certificate is necessary, I do not 
think that decision invalidates or renders 
inoperative anything that has gone before, 
but it compels the Judge to suspend opera- 
tions until the certificate is furnished. That 
is my view of what section 47 means, as I 
say, in the light of everyday proceedings of 
our Court. 

The only argument that has appealed to 
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me in favour of the contrary view is what 
the ‘District Judge has written about the 
words “immediately preceding.” But -I 
think that the meaning to be attached to 
these words is that a certificate must be 
produced of a date within the year immediate- 
ly preceding the production. That reading 
seems to me to give the words of the section 
a grammatical meaning, a perfectly correct 
grammatical meaning, and a meaning entirely 
in consonance with the requirements of our 
regular procedure. It follows from what I 
have said that in a case of this kind the issue 
of a notice calling on the judgment-debtor to 
show cause why the decree should not be 
executed is a legal and necessary proceeding, 
` because the Judge is seized of a matter within 
his jari isdiction in which he may have to 
determine the validity of objections “raised 
by the judgment- debtor, one of which might 
be that a certificate from a Conciliator was 
needed. 


Order set aside. 


MADRAS HIGH COURT. 
Crvin Apres No. 21 or 1913. 
February 3, 1915. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 
NARAYANAN AND OTHERS— PLAINTIFFS 
Nos. 2 TO 4—-APPELLANTS 
TErsus 
RANGASAMI CHETTY alras P. Cr. 
PERUMAL CHETTY AND otuers— 


Derennants Nos. 1 10 4—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 115— 
Mortgage in name of benamidar—-Money received by 
benamidar, suit by real owner to recover-——Limitation 
— Swit, nature of. 

The plaintiff's predecessor obtained a mortgage 
bond executed benami in the name of the defendant’s 
predecessor, on the understanding that the latter 
shoulg have nothing to do with if and that the former 
should conduct all’ necessary proceedings in the 
lattex’s name and that after the amount was collecled 
and got into the latter's hand, the latter should hold 
it at the former’s disposal and act according to his 
directions. This amount was received from the Court 
at the “instance of the latter's Vaki on the 8rd 
February 1908, who paid it to the. latter on the 
10th. The ‘plaintiff filed a suit to recover the 
amount on the 6th February )911; 

.Held, that the suit was governed by Article 62, 
Schedule I of the Limitation Act, and that as it was 
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brought more than three years after the amount was 
received, it was barred. [ p. 496, col. 1.] 

Such a suit is neither one to follow trust property 
within the meaning of section 10 of the Limitation 
Act, nor is ita suit for damages for breach of contract 
under Article 115 of Schedule I of the Limitation 
Act, as it cannot be said that receipt of money of 
itself evidences a contract to re-pay without further 
consideration. [p. 496, col. J.] 


Appeal against the decree of the Court 
of the Subordinate Judge of Ramnad at 
Madura, in Original Suit No. £9 of 1911. 

Mr. 9. Srinivasa Iyengar, for the Appel- 


‘lants. 


Mr. T. Rangachariar (with him Mr. 
Venkatachariar), for the Respondents. 

JUDGMENT.—This is an appeal from 
the decree of the Subordinate Judge, Ramnad, 
dismissing the plaintiff’s suit on the ground 
that it was barred by limitation. 


The plaintiff’s case is that Krishnan Chetty, 
the managing member of his family, obtain- 
ed the mortgage-bond (Exhibit A) executed 
bename in the name of Siva Chethambaram 
Chetty, on the understanding that the latter 
should have nothing to do with it and that 
Krishnan Chetty should conduct all necessary 
proceedings in the name of Siva Chithamba- 
ram and “ that after the amount js collected 
and got into thé hands of Chidambaran 
Chetty,” the latter should hold it at the 
plaintiff's disposal and act according to 
the directions of Krishnan Chetty. It is 
alleged by the plaintiff that the amount was 
received from the Court at the instance of 
the said Krishnan Chetty by Siva Chithamba- 
ram’s Pleader on the 3rd February 1908, 
who paid if to Siva Chithambaram on. the 
10th. The suit was filed on the 6th February 
1911. 


The Subordinate Judge held that Article 
62 of the Limitation Act applied, and, there- 
fore, the suit is barred. 


That Article applies to all suits for money 
payable by the defendant to the plaintiff 
for money received by the defendant for the 
plaintiffs use. In this case the money 
according to the allegations in the plaint 
was received in fact by the defendants’ 
predecessor-in-title for the use of the plaintiffs’ 
predecessor-in-title. The case of Subbanna 
Bhatta v. Kunhanna Banta (1) is directly 
in point. It is, however, argued before us 
that this Article applies to suits for ‘money 


(1) 30 M: 298; 17 M.-L. J. 224; 2 M. L. T, 332, 
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is payable under a contract, the suit must 
be brought for breach of contract ; that 
Article 115 of the Limitation Act, and not 
Article 62, applies and the decision cited 
above should not be followed. We are of 
opinion that the case before us is hot one 
of contract. The fact that the defendant 
promised to pay the money to the plaintiff 
or hold it at his disposal does not by 
itself show there was a contract. No con- 
sideration is alleged; Article 115, therefore, | 
does not apply. That the defendant did ™ 
not receive the money improperly or wrong- 
fully 1s, according to the plaint, true but 
we are not prepared to hold that for that 
reason Article #2 ceases to be applicable. No 
authority is cited in support of that argu- 
ment. It was also argued that the defend- 
.ant is a trustee and, therefore, section 10 
of the imitation Act applies. We are 
clearly of opinion that the facts set out in 
the plaint do not show that the defendant 
was entrusted with the money for any 
specific purpose or that there was any 
express trust. Nor is the suit one against 
an agent. If there was an agency, it was 
simply one to receive the money and the 
agency ceased with the collection. It was 
then argued that Article 132 applies. But 
the suit is not based on the mortgage 
instrument, The mortgage has been redeemed. 
For these reasons we follow Subtanna Bhutta v. 
Kunhanna Banta (1) and hold Article 62 
applies. It was also urged that the receipt 
of money by the defendaut’s Pleader is not 
receipt by the defendant under the terms of 
Article 62. We think this contention is 
clearly unsustainable. 
The appeal is dismissed with costs. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Seconp Crvin Appeat No. 962 or 1913. 
February 18, 1915. 
Present:—Justice Sir George Knox, Kr. 
JAMNA KUNWAR—DErexypaxt— 
APPELLANT 

CEFSUS ‘ 
RAMHIT SINGH AND anoruger—PLalxtirrs— 
RESPONDENTS. 
Hindu Law—Widow—Gift with 
reversioner, validity of. 


Where a Hindu widow executed a deed of gift in 
respect of her husband’s property, with the consent 


consent of neat 


persons who were reversioners next to the mother at 
the date of the gift: . 

Held, that the gift was binding upon the mother. 
[p. 498, col. 1. ] 


Second nppeal from the ioko of the 
District Judge of Jaunpur, dated thet 28rd 
April 1915. 

Mr. L. M. Banerji, for the Appellant. 

JUDGMENT.—The property in dispute in 
this. appeal is property at one time belonging 
to Bhapwas Singh. To this property some 
nine years ago Musammat Anari Kunwar, his 
widow, succeeded and came into possession 
of the same. 

On the lih of April 1909, Musammat 
Anari Kunwarand with her Musammat Jamna 
Kunwar, who was at that time, had the succes- 
sion opened out, the next reversioner, execut- 
eda deed of gift in favour of Ramhit Singh 
and Phirae Singh. In this deed of gift they 


.set themselves ont-as being entitled to and 


in possession of the property in dispute and 


they transferred the whole of their property. 
in favour of the aforesaid Ramhit Singh .and. 


Phirae Singh. Ramhit Singh atid Phirae 
Singh alleged that they came into possession 
and are in possession of the property in 
dispute; they add, however, that upon the 
death of Musammat Anari Kunwar, the patwart 
of the village made a report and had the 


name of Musammat Jamna Kunwar entered” * 


They applied to 
correction of this 


and their names removed. 
the Revenue Court for 

mistake but in vain. 
to come into the Civil Court and to ask that 
a decree might be passed in their favour 
declaring that they are in proprietary pos- 
session of the property in dispute and if this 
be uot found proved by the Conrt below, that 
a decree awarding possession in their favour 
may be passed. 

In the written statement the execution of 
the deed of gift was denied. It was said 
that Ramhit Singh and Phirae Singh per- 
suaded Musammat Anari Kunwarand Musam- 
mut Jamna Kunwar that they were better 
able to manage the zemindart property deft 
by Bhagwan Singh, that the deed which was 
executed was understood by the two ladies to 
be merely a power-of-attorney conveying the 
right to Ramhit Singh and Phirae Singh to 
manage the estate. Jamna Kunwar said 
that the ladies had all along been in posses- 
sion of the property in suit ever since the 
death of Musammat Anari Kunwar. 


Thus they were forced, | | 


& 
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The Conrt of first instance dismissed the 
claim; it -held that. the. fraud alleged by 
Musammat Jamna Kunwar was not proved, 
thateexecution of the deed of gift by the two 
ladies was established and that Musammat 
Jamna Kunwar had at.the time of executing 
the deed only aright in expectancy which she 
could not Jegally transfer. The deed, there- 
fore, under which Ramhit Singh and Phirae 
Singh sued conferred no title upon them. 


Fhe case was taken to the Court of the 
District Judge of Jaunpore. The view taken 
by that learned Judge was that the deed of 
gift was a deed properly and duly executed 
by the ladies with knowledge of what they 
were doing, that no fraud in this matter 
had been proved to the satisfaction of the 
lower Appellate Court. It went on to hold 
that the deed of gift was “not to a stranger, 
16 was to the reversioners in expectancy, who 
would have been next reversioners” in the 
event of Bhagwan’s mother pre-deceasing 
his widow. The mother was perfectly com- 
petent to relinquish her expectation of the 
life-intexest, and by her doing so the plaintiffs 
became next reversioners and the widow 


- became ipso facto competent to gift the pro- 


perty or, to be more exact to surrender her 
life-interest therein. It accordingly allowed 
the appeal] aud decreed the plaintiffs’ claim 
for possession. There was a third defendant, 


*." “who, it held, was unnecessarily impleaded, 


ate 
=- 
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but we are not concerned with him in this 
appeal. 


~~ Kusammat Jamua Kunwar has come to` 


‘< this Court and raised six pleas attacking the 


= 


judgment of the lower Appellate Court. 
The sixth plea was not argued. Of the 
remaining pleas four attacked the deed of 
gift on the grounds that (1) it was not proved 
that the defendant had any independent 
advice, (2) thatthe gift had never been given 
effect to and the plaintiffs not having ob- 
tained possession under the deed cannot now 
sue for possession, (3) that the defendent 
had no interest in the property in suit on 
she date when the deed of gift was executed 
an(?the deed conveyed no title to the plaintiffs, 
(4) that the gift of the defendant was a gift 
of an expectancy and was invalid. The fifth 
plea raised was bat the plaintiffs were 
estopped from bringing the present suit. 
No argument was addressed to the Court on 
this last plea. 
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It is found by the lower Appellate Court 
that Musammat Jamna Kunwar knew what 
she was doing when she executed the ceed 
of gift. Itisa finding of fact and if there 
was any necessity I agree that that finding of 
fact is a proper and right finding. 

My attention was directed in the course of 
the arguments to the written statement. 
Paragraph 16 of that statement says that 
Musammat Jamna Kunwar and Mausanmat 
Anari’ Kunwar had been all along in 
possession of the property in dispute since 
the death of Bhagwan Singh and since the 
death of Musammat Anari Kunwar, Jamna 
Kunwar had alone been in possession; the 
plaintiffs had never been in possession of the 
property. The lower Appellate Court has 
also held that the plaintiffs never have le% 
in possession. Viewed then from the sten l- 
point taken by Musammat Jamna Kunwar in 
the written statement, the deed of gift was 
a deed of gift of the property in dispute 


' executed by her when in possession of the 


property, by whatever means that possession 
was obtained. The deed was a deed execut- 
ed by Musammaé Anari Kunwar then in 
possession of her deceased husband’s estate 
and assented to by Musammat Jamna Kunwar, 
the next reversioner, in favour of the present 
plaintiffs who were then reversioners and 
now are the next reversioners. 


A great deal of argument was addressed 
to the Court upon the ground that when 
Mausammat Jamna Kunwar executed the deed 
of gift, she was trying to effect a transfer of 
a right in expectancy. Such transfer is 
forbidden by the Transfer of Property Act 
aud in consequence, it was urged, conveyed no 
title of any kind to the plaintiffs. I seems 
to me that this is practically an attempt to 
get this Court to look at the transaction from 
a wrong point of view. In Ramphal Rai v. 
Tula Kuari (1), a Full Bench of this Court 
did hold that the consent of the heir-pre- 
sumptive to an alienation was not sufficient to 
defeat the rights of a more remote reversiouer. 
The view taken by this Court was considered 
by their Lordships of the Privy Counce] in 
Bajrangi Singh v Manokarnika Bakhsh Singh 
(2). Their Lordships, however, held that the 


(1) 6 A. 316: A. W. N. (1883) 293. 

(2) 30 A. 1;3 M. L. T. 1 (P.C.); 12 C. W. N. 74; 9 
Bom. L. R. 1848; 6 ©. L.J. 766; 5 A. L. J. 1; 26 p. 
A.1;17 MM. L.J. 0. 
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view taken by this High Court in the former 
case is ab variance with the principle 
itself, and is not in accordance with the 
practice in other parts of India in which the 
Mitakshara Law prevails.’ They considered 
that the Allahabad High Court was trying to 
establish an unnecessary limitation upon the 
widow’s power of alienvtion. They preferred 
to follow the view taken in Ruvlha Shyam 
Sirvear yv Joy Rum Senaprati (3), where ib was 


held “that ordinarily the consent of the. 


whole body of persons constituting the next 
reversion should be obtained, though there 
may be cases in whieh special circu nstances 
miy render the strich enforcement of this 
rule impossible.” 

In the present cise Musiımmat Jamna 
Kanwar was the next heir, presumptive, she 
beyond all donbt consented to the trausfer 
and is no lon zar entitle 1 to oppose the same. 

I agree with the lower Appellate Court 
that when the dead was executel and un ler 
the circumstance; in which it was execnted, 
Musımmu Anari Kanwar coull sirren ler 
her life-interes§t in the estate, if Musa nmat 
Jamna Kanwar consente l to the transfer. 

I accordingly dismiss this aso3aal with 
costs, which in this Court will ineclule fees 
on the higher scale. 

Appeal dismissed. 


(3) 17 C. 896. 


CALCUTTA HIGH COURT. 
APPEAL From APPRLOATE Decree No. 235 or 
1912. 

August 4, 1914. 

Present: —Jusbice Sit Asutosh Mookerjee, KT., 
and Mr. Justice Beacheroft. 

EJEL MULLIOK—PLAINTIFE— 
APPELLANT 
VETSHS 
FELAL MULLICK—Derenpsaxst— 

RESPONDENT. 

Bengal Tenunsy Act (FILE of 1885), ss 39, 52, 38 36 
and l54—Ervcess bent, additianud rent for—Rzat, 
enhancement of—Distinetion—Decree for enhancement 
of rent, retrospective effect of ~Prevailny vate, uddi- 
tional rent. at-—Aeusnurement, presumption of = NO men- 
tion of vate in kabuliat—Court, reference to--No_ obl:- 
gation to pty at higher rate -Suit to reciver at higher 
rate, if maintainable. 

Where on the interpretation of a kabulia*, ib was 
plain (1) that tho area ofthe land demised was 
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assumed to he 15 bighds without actual measurement: 
(2) that the rent was assessed at the lump sum _ of 
Rs. 15-10 on the assumption that the area was 15 
biyhas: (4) that the landlord reserved his right to 
have ths lands measured and the rent assessed ab the 
provailing rate; 

Hell, par Monkerjee, J.— that under sections 52 and 
39 of the Bengal Tenancy Act, the landlord was 
entitled to claim additional rent for excess land as 
also enhancement of rent: [p 499, col. 1.] 

thas there is a fundamental distinction between 
the claim for additional rent and the claim for enhance- 
ment of rent: [p. 499, col. 1.] 

that a decree for enhancement of rent cau never 
have retrospective op2ration and back rent cannot be 
clnined at enhanced rate in the suit in which 
enhancement is sought; [p. 499, col. 2.] 

that the Courtis not bound to allow additional rent 
at the prevailing rate, [hx 499, col. 2. ] 

Per Beachcroft, J.—Ths mere fact that a rate per 
bight is not mentioned in the habuwliat does not 
justify the inference that there must have been a 
measurement before the execution of the kabuliat. 
[p. 500, col 1.] 

Whore no provision is made in the kabuliut for 
the machinery by which “the rate of vent for lands 
paid in adjacent places” is to be ascertained or 
what would be the position if there are varving 
rates and if the parties are not agreed, the matter 
can only be settled by reference to Court. [p. 501, 
col. 1.] 

Where there is no obligation on the tenant to pay 
a definito higher rate as each instalment of rent falls 
dus, a suit to recover rent on the footing that h ought 
to have paid at the higher rate is not mairtainable. 
[p. 501, col, 1.] 

- Appeal against the decree of the Subor- 
dinate Judge of Khulna, modifying that of 
the Munsif of Khulna, dated the lOth 
February 1911, 

Babu Jadu 


Appellant. 
Babu Surendra Kumar Bose, for the Re- 


spondent. 


for the 


Nath Kanjilal, 


JUDGMENT. 

Mooxgnsek, J.—This is an appeal by the 
plaintiff in a suit for recovery of arrears 
of rent for the pericd between the commence- 
ment of the year }3183 and the end of the 
first quarter of the year 1316. The plaintiff 
states that the defendant is in occupation of 
22 bighas of Jand and is bound to pay rent 
therefor at the rate of Re. 1-8 per bigha, 
which ig the prevailing rate for-similar lands 
on the locality. The defendant contends 
that he holds only 15 U7ghas at a consolidated 
rental of Rs. 15-10 per year. The Court of 
first instance found that the defendant was 
in oecupation of 20 brghas 1l cotiahs 54 
chhntaks of land and made him liable for 
rent at the rat: of Re. 1-8 per brigha, 
which was established to be the prevailing 


= 
Wa 
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rate, In this view, the original Court gave 
the plaintiff a decree at the rate of 
Rs, 3.-13-6 per year. On appeal by the de- 
fendant, the Subordinate Judge held that the 
plaintiff was entitled to rent at the annual 
rate of Rs. 22-8 caleulated on the basis of a 
rate of Re. 1 8 per digha on 15 bighas, which 
was stated in the lease of the defendant as the 
area of his holding. The plaintiff has appealed 
to this Court and has contended that the decree 
of the primary Court should not have been 
varied in any way. in my opinion, the 
decrees of hoth the Courts are erroneous, 
bnt the plaintif has no grievance. as the 
Subordinate Judge has decreed in his favour 
a larger amount than what he is justly 
entitled to receive in the present suit. 


The defendant holds under a kabulrat 
executed on the lst April 1885. The material 
portion of the kabul*vat isin these terms: 
“I take a settlement of 15 béghas of land as 
per boundaries at foot, lying within your 
purchased ganti jama. I will pay to you 
Rs. 15-10 in a lump as rent for the said land 
year by year, and I will continue to enjoy 
the profits thereof...Bringing into operat‘on 
future measurement and assessment, [ will 
pry rent according to rent of adjoining 
lands.’ On an interpretation of this kabuliat 
three points are reasonably plain, namely, 
first, that the area of the land demised was 
assumed to he fifteen bighas without actual 
measurement; second/y, that the rent was 
assessed at the lump sum of Rs. 15-10 on the 
assumption that the area was fifteen b/ghas’ 
this indicates that the rate was Re. 1-0-8 per 
baha; and, thirdly, that the landlord reserved 
his right to have the lands measured and the 
rent assessed at the prevailing rate. The 
landlord is consequently entitled to claim 
‘ additional rent for excess land as also en- 
hancewent of rent. This, indeed, he is entitled 
to do under section 52 and section 30 
respectively of the Bengal Tenancy Act. 
There is, however, a fundamental distinction 
between the claim for additional rent 
and thee claim for enhancement of rent, 
which was not appreciated when the plaint 
was drawn up. As regards the claim for 
additional rent, 1b is well settled that the 
landlord can claim back rent for additional 
area under section 52 of the Bengal, Tenancy 
Act, if such additional area was in the use and 
occupation of the raiyat: Jagannath v, Jamman 
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Aly (1), Assanullah v. Mohini Mohan Das 
(2). On the other hand, if the landlord seeks 
enhancement of rent, the rent of the raiyat 
cannot be evhaneced, as stated in section 
28, except as provided by the Bengal Tenancy 
Act; the Court is required by section 154 to 
specify the date from which the decree for 
enhancement takes effect; section 36 further 
empowers the Court to order progressive 
enhancement. It is consequently plain that a 
decree for enhancement of rent can never have 
retrospective operation and back rent cannot 
be claimed at enhanced rate in the suit in 
which enhancement is sought. The plaintiff 
has not framed this suit as one for 
enhancement of rent; he has claimed arrears of 
rent at enhanced rate. This he cannot get, 


till rent has been enhanced in a snit 
appropriately framed for the purpose. He is, 
however, entitled to additional rent for such 


area in excess of fifteen bighas as may he 
found in the occupation of the defendant, and 
he can succeed in respect of such claim for a 
period antecedent to the suit. The defendant 
is thus prima facie liable to pay to the plaintiff, 
for the years in suit, rent at the rate of 
Re. 1 0-8 in respect of 20 brghas 11 cottahs 5+ 
chaitaks, This works out to a rate of 
Rs. 21 6-9, which is slightly lower than the rate 
allowed by the Subordinate Judge. Iam not 
nnomindful of the provision of sub-section 3 
of section 2, which provides that in 
determining the amount to be added to the 
rent, the Court shall have regard to the rate 
payable by a tenant of the same class for land 
of a similar description and with similar 
advantages in the vicinity. The Court, 
however, is not bound to allow additional rent 
at the prevailing rate. In the present case 
though the prevailing rate is found to have 
been Re. 1-8 for some years past, the fact 
remains that the plaintiff has allowed the de- 
fendant to continue in occupation without any 
claim for advanced rentfor nearly 25 years. 
It seems fair under these circumstances that 
the back rent claimed on the excess area, 
namely. 5 bighas 11 cottahs 5¢ chhataks should 
be assessed for the purposesof the present 
snit—and for that purpose alone—at the same 
rate as for the remainder of the holding. I 
hold accordingly that the Subordinate Judge 


(1) 29G. 24%, 
(2) 26 0, 739, 
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should have decreed the arrearsat the rate of 
Rs. 2 -4-9 and not at the rate of Rs. 22-8 as 
he has done. The decree made in this suit 
will not stand in the way of a suit for 
enhancement of rent of all the lands comprised 
in the holding on one or more of the grounds 
mentioned in section 30 of the Bengal Tenancy 
Act. 

The result is that the appeal fails and must 
be dismissed with costs. 


Beacucrort, J.—Thisis an appeal by the 
plaintiff in a suit whieh is described in 
the plaint asa suit for rent-atan enhanced 
rate. The defendant holds under a kabuliat 
dated 20th Chaitra, 1291, d.-e., before the 
passing of the Benegal Tenancy Act. The 
habuliné deseribed the land let out as being 
15 bighas in area, the rent payable being Rs. 
15-10 ina lampsum. ‘There is a provision in 
the kabuliaé that in case of measurement and 
assessment in the future, the tenant will 
pay rent at the rate paid for adjoining 
lands. The plaintiff in his plaintalleges that 
a measurement was made in the year 1312, 
the land was found to measure 22 bighas and 
not 1d lighas, the rate for adjoining land is 
Re. 1-5 per bigha, and consequently prays 
fora decree atthe rate of Re. 1-8 for 22 
bighas for the years 1813 to the Asarh kist 
of 1316. 


Jt is admitted that the 
tenant’s occupation is the same as when 
the lease was granted, but the lower 
Courts have found that area is jin fact 
20 brghas 11 cottahs 54 chhattaks, They have 
also found that the prevailing rate is Re. 
1-8 per bigha. The Munsif gave a decree for 
the area ascertained at the rate claimed. The 
Subordinate Judge was, however, of opinion 
that the area must originally have been 
ascertained by measurement, and as the area 
had not altered, he was of opinion that the 
plaintiff was entitled to rent at the prevailing 
rate of Re. 1-8 only for an area of 15 
bighas. 


area in the 


I do not think the mere faci that a rate. 


per big! at was not mentioned in the kabuliat 
justifies the learned Subordinate Judge’s in- 
ference that there must have been a 
measurement before the execution of the 
kahuliat. On the otherhand, there is every 
reason for thinking there was no measurement 
as the land measnres considerably more than 
15 bighas, whether tho standard of measurement 
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alleged by the plaintiff or that alleged by 
the defendant to bé tle standard in use in 
the locality be adopted. 

I also agree with my learned brother 
that the clause n the kabuliat relating to 
measurement and assessment reserved to 
the landlord his right to.have the land 
mensured and rent assessed. It is argued 
that the clause can only have reference to 
land that might he encroached upon in 
future, and two arguments are advanced 
against the view contended for by the 
landlord, (1) that the landlord might in 
that view have demanded a measurement 
the very day after the lease were given, 
(2) that the practical effect is almost to 
double the rent. l 


I am not impressed with either of these 
arguments. As to the first, if the land 
were leased as being of an unascertained 
area, there is nothing either extraordinary 
or inequitable in the reservation by either 
party of the right to ascertain the area at 
any date. The defendants agrument must 
further rest on the supposition that it was 
the intention of the parties that there 
should be no change for some time. 
Contracts are and must be based largely 
on mutual confidence, and assuming the 
supposition to be correct, if is clear that 
mutual confidence was not misplaced, as 
no attempt was made to vary the rent 
for about 25 years. 


The second argument involves, to my 
mind, the curisus theory that the longer 
a person has held at an inadequate rent, 
the longer is he entitled to contiune to do 
so. The defendant has for 25 years been 
paying vent for an area which turns out 
to be only #ths of ihat actually -in his 
possession, ata rate which is only a fraction 
over 2/3rds of what has been found by the 
Munsif to have been the prevailing rate 
for the last 10 or 12 years, and that fact is 
attempted to be used as an argument to 
defeat the Jlandlord’s rights under the 
kabula. z 

Then, what is the position ? The kabuliat 
provides that on measurement, and it is 
not disputed that the measurement referred 
to is one made on béhalf of the landlord, 
the tenant shall pay at the rates paid for 
adjoining ‘land in respect of the correct 
area, The .correct area has been found 
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the prevailing rate has been found, but 
the Courts have not come to any finding 
as to whether the contingency has happened, 
which, it is argued, by the terms of the 
kabuliat justifies the demand for rent at 
the prevailing rate. víz., whether there 


has been a measurement or not before 
the period covered by ihe demand, t. e.s 
whether the landlord's allegation of 


measurement in 1312 is true or not. Had 
the kabuliat provided fora definite sum to 
be paid as rent after measurement, the 
proper course, to my mind, would bave been 
to order a remand for a finding whether 
a measurement had been made or not as 
alleged. 

But there 
way of the 
made in the 


is another difficulty in the 
appellant. No provision is 
kabuliaé for the machinery 
by which “the rate of rent for lands 
paid in adjacent places” is to be ascer- 
' tained, or what would be the position if 
there were varying rates. Jt is clear that 
if the parties were not agreed, the matter 
could only be settled by reference to Court. 
The Munsif’s judgment shows that though 
Re 1-8 is the prevailing rate for adjacent 
land, it is not the universal rate. There 
was thus room for dispute as to what 
could be said to be the rate for adjacent 
land. Now, itis not alleged in the plaint 
that the parties ever came to any agreement 
as to what the rate for adjacent land 
was. There is no suggestion that any 
assessment, such as is referred to in the 
kabulzat, had been made. In the cireumslances, 
even assuming a measurement was made 
in 1812, it cannot be said that there was 
any obligation on the tenant to pay at 2 
definite rate other than that at which he 
had previously paid. And, if there was no 
obligation on him to pay at a definite 
higher rate as each instalment of rent fell 
due, a suit to recover rent on the footing 
that he ought to have paid at the higher 
rate must obviously fail. 


No doubt, under section 52 of the Bengal 
Tenancy Act, the landlord could get rent for 
the area for whieh rent had not been paid, 
and under sub-section (3) the Court eculd 
allow rent at the prevailing rate. But 
appellant’s Pleader in his argument expressly 
repudiated section 52 as the basis of his 
claim, relying entirely on the fubultat, 
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Now, even if section 52 (3) were applied 
to the extent of allowing rent at the 
prevailing rate for the excess area, the 
rent for the rest of the land being caleulated 
at the original rate of Re 1-0-6 per legha, 
the result wonld be only a sinall increase 
to the landlord above the rent allowed by 
the Subordinate Judge. 

Asit will be open to the landlord to 
bring a properly framed suit for enhancement, 
T agree in dismissing the appeal with 
costs. 

Appeal dismissed. 


maa amana an 


MADRAS HIGH COURT. 

Civin, Appean No. 319 or 1912. 
Jannary 26, 1915. 
Present:—Mr, Justice Sankaran Nair and 
Mr. Justice Oldfield. 

K. G. PASUPATHY | YER—P.aintirr— 

APPELLANT 
VETSUS 
S. T. N. RAMAN CHETTY AND OTHERS— 
DEKENDANTS—— RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 90 — 
Promissory note, suit on —Ewecutant, whether can plead 
payee to be only benamidar— Conditional endorscment 
of promissory note io enolher—Failure of condition — 
Possession of note not parted with—Note not re-endorsed 
~ Payee, right of, to sue—-Endorsement in favour af one 
of the debtors, effect of—Holder not in his own right 
for consideration— Debt, whether discharged. 

The execuiants of a promissory note cannot plead 
that the payee named therein, is only a benamidar 
for another. [p. 502, col. 1.] 

Subba Narayana v. Ramasiwemi Aiyar, 80 M. 8&8; 
1M L. T. 877: 16 M. L.J. 508 (F. B.), follow: d. 

A mere conditional endorsement of a promissory 
note in favour of another when not followed up by 
delivery up of the note, does mot vest the title in the 
note in the endorsee and no re-endorsement is neces- 
sary to vest the title back in the original payee to 
entitle him to sue on it. [p. 502, col. |.) 

Muthar Sahib Maraikar v, Kadir Sahib Maraikar, 28 
M. 544; I5 M. L J. 384, followed. 

An endorsement on a promissory note in favour 
of one of the debtors does not discharge the debt 
when the debtor is not a holder in his own right for 
consideration, [p. 502, col. 2 ] 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge of 
Ramnad at Madura, in Original Suit 
No. 152 of 1911, 


Mr. S. T. Srin7vasagopai chariar (with him 
Messrs. J. D. Rosario and K. P. Madhava 
Rao), for the Appellant. 


Mr. RK. Srinivasa. Iyengar (with him Messrs, 
C. Krishnamachariar and K. V: Krishnaswamy 
Aiyar), for the Respondents. l 


pe 


502 ; 


JAWAHIR U. NEKI RAM, 4 


JUDGMENT.—The suit was brought by 
the plaintiff to recover the amount due 
under a promissory note executed by one 
Nachiappa Chetty on hehalf of the defen- 
ants Nos. I to band by the Sth defendant 
on behalf of himself and his partnera, 
defendants Nos. 6, 7, 9and 10.-The Sub- 
ordinate Judge dismissed the suit, on the 
grounds thatthe plaintiff is only a be -amidar 
for the Sth defendant, that the plaintiff 
had endorsed the promissory note in 
favour of the 8th defendant, and at the 


date of the suit, the plaintiff had 
no possession of the note. The plaintiff 
appeals. 


The plaintiff being the payee named in 
the negotiable instrument, it is not open 
to the defendants to plead that he is 
only a benanvdar and, therefore, not entitled 
to recover the amount due under the negoti- 
able instrument. Ses Subba Narayana v. 
Ramaswamt Adyar (1). Nor is the absence 
of an endorsement back in favour of the 
plaintiff from the endorsee in itself a bar to 
the suit ifthe plaintiff, the endorser, has 
taken up the note by discharging his liability, 
if any, and is in possession thereof. See 
Muthar Sahib Mararkar v. Kadir Sahib Maratkar 


(2). As to possession there is no 
evidence that the plaintiff ever parted 
with his possession. In the plaint 
he said that when he pressed the &th 


defendant for payment, the latter represent- 
ed that he would pay the amount due if 
the promissory note was assigned in his 
favour and it was accordingly assigned by 
an endorsement in his favour and sent to 
Rangoon—not to the Sth defendant as 
stated by the Subordinate Judge—but as 
the 8th defendant failed to pay the promissory 
note, the plaintiff cancelled the endorsement 
and snes on it. In his evidence asa 
witness he says it was always with him, 
or with his agent, Srinivasy, with whom he 
left it after endorsement in’ favour of the 
Sth defendant. The 8:h defendant said 
in his examination-in-chief that it was 
never with him and in cross-examination 
that he gob possession of ib two years 
after execatinn. His evidence is, therefore, 
unreliable ‘Thera is no other evidence as ty 


possession. Nachiapsa Chetiv, tha other 
(1) 39 M. 89; 1I M. L. T. 377; 6 M. L, J. €08 (P. 


.). 
(2) 28 M. 644; 15 M. L. J.384, 
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e-eculant, has not keen examined to show 
ihat the promissory note was not delivered 
to the plaintiff Lut was in the possessicn 
of the 8th defendant. We may also point 
out that ihere was no issue on this point. 

lt -was then argued ihat all rights 
of action on the promissory note were 
extinguished and the debt is discharged as 
there is an endorsement in favour of one 
of the deliors, &th defendant, and secticn 
90 of the Negotiable Instruments Act is 
relied upon. But we have held that he was 
never ihe holder thereof as it is not proved 
that the plaintiff delivered it to him, and be 
was clearly nota holder in his own right 
as there is no allegation that the endorsement 
was made for consideration, and he held if, 
if atall, only to collect the amount. 

We think, therefore, the decree of the 
Subordinate Judge is not sustainable. We 
reverse it, direct him to restore the suit to 
file and dispose of it according to law. 
The appellant is entitled to the costs of 
this appeal. The costs in the lower 
Court will provided for in the final 
decree. 


be 


Arpeal allowed; Sutt remanded. 





ALLAHABAD HIGH COURT. 
Secoxp Civi APeEA No. 179 or 1914. 
December 14, 1914. 
Present:—Mr. Justice Chamier and Mr, 
Justice Piggott. 
JAWAHIR— PLAINTIFE——APPELLANT 
wersus. 

NEKI RAM— DEFENDANT—- RESPONDENT, 


Fraudulent decree, setting aside of—Decree obtained 
within jurisdiction of Court other than that in which swit 
filed —Court, jurisdiction of, to entertain suit-—-Cause of 
action—Fraudulent serriwe of  sunmons-——Property 
attached, whether gives cause ‘of action. 

The plaintiff sued the defendant in Agra praying 
that a decree for money obtained against him by the 
defendant in Siliguri within the jurisdiction of the 
Calcutta High Court he set aside, on the ground that 
the defendant fraudulently prevented the institution 
of the suit from becoming known to him by causing 
the notice of suit to be served on some other person 
in Agra and anincorrect return to be made to the 
Court: = 

Held, that as part of the fraud was committed in 
Agra the canse of action arose in part «ab least in 
Agra and that, therefore, the Courts in Agra had 
jurisdiction to entertain the suite [p. 504, onl. 2 | 

Semble:~ A suit to set aside a decree on the ground 
of fraud may be brotghi ina Court other than that 
by which the impugned decree was passed, if the 
property of the plaintiff situated in that Court is 
attached inthat decree. [p. 503, col. 2.] 
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In such asnit the execution of the decree and the 
application for the realization of the anoant of it 
are ‘acts of ths defendant which infringe the rights 
of the plaintiff and afford him his principal cause of 
action. [p. 504, col. 1.] 

A. plaintiff in such a case cannot succeed merely 
on proving that the summons was not served on him. 
[ p. 593, col. 1.) 

Secoud appeal from a decree of the 
District Judge of Agra, reversing that of the 
Munsif of Fatehabad. 

Mr. Narmadeshwar Prasad (for Dr, Surendra 
Nath Sen), for the Appellant. 

Mr. Guizar: Lal, for the Respondent. 

JUVDGMENT.—This was a suit by the 
appellant praying that a decree for money 
obtained against him by the respondent in 
Siliguri might be set aside on the ground 
that it had been obtained by fraud, and 
that an injunction might be issued restrain- 
ing the respondent from execuiing the 
same. The appellant alleged that theclaim 
on which the decree rested was totally 
without foundation, that the respondent had 
taken steps to prevent the institution of 
the suit from becoming known to him, and 
that he knew nothing of it till October Sth, 
1911, when the respondent caused some of 
his property to be attached within the 
jurisdiction of the Munsif of Fatehabad in 
the Agra district. The appellant alleged 
that a cause of action accrued to him on 
October llth at the place where the at- 
tachment was effected. The Munsif decreed 
the claim, but on appeal the District Judge 
held that the suit was not maintainable 
at all. He seems to have thought that the 
whole of the appellant’s case was that the 
summons in the snit had not been served 
on him, and he declined to cansider whether 
there was any foundation for the respondent’s 
snit. The learned Judge has, we think, 
misunderstood the case. A plaintiff in a case 
of this kind cannot succeed merely on 
proving that the summons was not served 
on him, but if he proves that the former 
suit had no foundation in fact but was the 
Sutcome of previous enmity, that the som- 
ions was not served on him, and that the 
gerson who is said to have been present 
at the service was not there ab all, and 
if he proves other facets also which tend to 
chow that the defendant was anxious to 
avoid a fair trial of the issne between the 
parties, it is certainly open to the Court 
jo find that the decree was obtained by 
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frand. The Munsif found that the appella: 6 
had proved all this, and he held that the 
decree had been obtained by fraud. It 
seems tous thatin a case of this kind the 
Court can and must go into the whole 
matter before it can decide the case with any 
satisfaction to itself orany one else. That was 
the view taken in Lakshmi Charan Shaha v. 
Nur Alé (1), and it is supported by ample 
authority. As was said by Lord Robertson in 
Khagendra Nath Mahuta v. Pran Nath Roy (2), 
which was a suit of this kind, “theappellant’s 
allegation isan attack, not on the sufficiency 
of the service of notice bub on the whole 
suit as a fraud from beginning to end.” 
So far as the merits of the cnse are concern- 
ed, we have no hesitation in saying that the 
proceedings in the lower Appellate Court were 
not satisfactory. 

Jt is. however, contended, on the authority 
of the decision in Dan Dial v. Munna Lal (3), 
that such a suit as this does not he at all, 
except possibly in the Court or district in 
whieh the decree impugned was passed. 


That such asuit will lie is beyond doubt. 
See the remarks of Jenkins, C. J., in Nanda 
Kumar v. Ram Jiban (4) and the decisions 
of the Privy Council in Radha Raman Shaka 
y. Pran Nath Roy (5), (affirming the decision 
of the High Court reported in Pran Nath Roy 
v. Mohesh Chandra Moitra (6), and Khagendra 


` Nath Mauhatav. Pran Nath Roy(2) |. Other recent 


instances of such suits are Thakar Prasad alias 
Shambhoo Narain v. Punkal Singh (7) 
and Ablul Haque v. Abdul Hajies (8). 
Incidentally these cases show also that a 
snit to set aside a decree on the ground of 
fraud may be brought in a Court other 
than that by which the impugned decree 
was passed, and we may observe that if it 
were otherwise no suit could be brouglit 
to set aside a decree obtained by fraud in 
a Court of Small Causes, however gross 
the fraud might be. 


(1) 11 Ind. Cas 626; 38 C. 9°6; '5 C. W. N. '0°0, 

(2) 29 ©. 395: 4 Bom. L. R 363; 6 ©. W N. 4738; 
291. A. 99 (P.C). 

(3) 24 Ind. Cas 978; 12 A. L. T. 955; 36 A. 561. 

i4) 23 Ind. Cas. 387; 44 C. 990; 18 G W.A. GS ; 19 
C L. J. 457. 

(5) 28.0 475; 5 0. W. N. 757. 

(06; z4 O. 546. 

(7) 8 0. L. J. 485. 

(8) & Ind, Cas. G48; 14 C. W. N. 695; 11 C, 
636. 
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But in this Court there seems to be a 
conflict of opinion on the question whether 
a suit will He in these Provinces against 
a resident of another Province to havea 
decree obtained by him in that Province 
set aside on the ground of fraud, even 
when property of the plaintiff in these 
Provinces has been attached in execution 
of the decree*impugned. In Banke Behari 
Lal v. Pokhe Ram (9), it was held thata suit 
would Jie in Cawnpore against a resident 
of Caleutta to have a decree obtained by 
him in the Caleutta Hight Court set aside 
on the ground of frand, when property of 
the plaintiff in Cawnpore had been attached 
in execution of the decree impugned. But 
in Kalyan Das v. Bakhshi Ram (10), Knox 
and Griffin, JJ., held that a suit to set 
aside, on the ground of frand, a decree 
obtained in Cachar by a resident of that 
place would not lie in Agra, even though 
the plaintiff, had been arrested in Agra in 
execution of that decree ; and in Dan Dial 
v. Munna Lal (3), Richards, Č. J., and 
Tudball, J., held that a suit did not he in 
Mainpuri against a resident of Calcutta to 
set aside, on the ground of fraud, a decree 
obtained by him in Calcutta in execution 
of which the plaintiff's property in Mainpuri 
had been attached. In the course of the 
principal judgment it is said that, “all that 
the plaintiff complains of. happened in 
Calcutta and, therefore, the cause of action 
arose in Calcutta and no place else.” As 
at present advised we are not prepared to 
take this view. In the plaint in that 
case the plaintiff complained specifically 
of the attachment of his property in the 
Mainpuri district, and he prayed for an 
injunction directing the defendant to release 
the property from attachment. It seems to us 
that the attachment of the property was an 
important part of his cause of action and that 
it gave the plaintiff the right to sue in 
Mainpuri. We agree with the observation 
madein the case of Banke Behari Lol v. Poke 
Ram (9) by Banerji, J., that “the exe- 
cution of the decree and tbe application 
for the realization of the amount of it are 
acts of the defendant which infringe the 
rights of the plaintiff, and afford him his 
principal cause of action.” 


(9) 25 A. 48; A. W. N. (1902) 179 
(10) F. A. No. 14 of 1910. 


conflist between the 
decisions in Dau Dial v. Munna Lal (3) and 
Kalyan Das v. Bakhsht Ram (10) on the 
one hand and in Banke Behari Lal v. Paokhe 
Ram (9) on the other, we have considered 
the propriety of referring this case to a 
larger Bench, but we have come to the 
conelusion that such a course 1s unnecessary. 
It is part of the plaintiff's case that the 
defendant fraudulently prevented the 
institution of the snit from becoming 
known to him by causing the notice of 
suit to be served on some other person 
and an incorrect return to be made to 
the Court. This is part and parcel of the 
fraud alleged, and if the allegation is found 
to be true part of the fraud was com- 
mitted in the Agra district, and there can 
be no doubt that the cause of action 
arose In part at least in the Agra district, 
even if the attachment of the plaintiff's 
property is not part of the cause of action. 
We, therefore, direct that the reeord he 
returned to the lower Appellate Court in 
order that a finding may be recorded upon 


In view of the 


the second issne. Further evidence will 
not be admitted except for good cause 
shown. On return of the finding 10 days 


- will be allowed for objections. 


Case remanded. 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No, 126 or 1914. 
January 8, 1915. 
Preseut:—Mr. Justice Spencer and 

Mr. Justice Seshagiri Atyar. 
MARIA THANGATHAMMAD AND OTHERS 
— DEFENDANTS — APPELLANTS 
VEVSUS 
IRAVATHESWARA IYILR-—PUAINTIPR — 
RESPONDENT. 

Pauner applicatton—Power to extend time—Pre- 
sumption when Court-fee paid and accepted b» Court — 
Conversion of pauper application into regular swit— 
Relinguishment of part claim, effect of, 

As a gencral rule when once a Court has admitted 
and registered a plaint, it cannot subsequently reject 
its and a Court may be taken to have extended thu 
time and to have treated the time when the Court-fea 
were actually paid as the time fixed for paymen 
when it accepts them on that date. [p. 505, col. 1.] 
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The mere relinquishment of a portion of the relief 
claimad ina plaint does not make ita new one. [p. 
605, cul. 1.] 

A pauper smit can be converted into a regular suit 
and limitation reckons from the date when the pauper 
petition was filed. [p. 505, col. 2.] 


Appeal against the order of the Court 
of the Sudordinate Judge of Trichinopoly, 
in Appeal Suit No. 171 of 1915, preferred 
against that of the District Munsif of 
Srirangam, in Original Suit No. 254 of 
1914. 

Mr. T. R. Verkatarama Sastri, for 
Appellants. 

Mr, T, R. Krishnasawmy Tyer, for the 
: Respondent. 

JUDGMENT.—It is first contended that 
the Court bad no power to extend the time 
upon a pauper application, and that even 
if it had power to extend the time inasmuch 
as the party has not applied for and 
obtained an extension of time, the plaint 
must be regariied as presented only on 
the date of re-presentation, and secondly 
that there can be no implied extension of time. 
We think that the lower Courts were right in 
holding that the authority given by section 
148 of the Code of Civil Procedure is 
sufficient to cover this case, and we agree 
with the observations of Maclean, C. J. 
in Padmanund Singh v. Anant Lal Misser 
(1), that asa general rule when once a 
Court has admitted and registered a plaint, 
it cannot subsequently reject it and that 
a Court may be taken to have extended 


the 


the time and to have treated the time 
when the Court-fees were actually paid 
as the time fixed for payment, when it 


accepted them on that date. Section 149 
of the Code of Civil Precedure also permits 
a Court in its discretion to allow a party 
to pay the whole of any Court-fee at a 
subsequent stage of the trial of a suit and 
to treat the payment as haviug been made 
in the first instance. 

A thiird point has heen raised, which is 
whether the plaintiff having given up a 
portion of the reliefs originally claimed 
by him should not be treated as having 
presented a new plaint on that date. The 
mere relinguishmefit of a portion of the 
relief claimed in a plaint’ does not, in our 
opinion, make the plaint a new one. 


(1) 34 C. 20 at p. 24 (F. B.); 11 0. W. N. 38; 40. 
L. J. 421l; 1 M. L. T, 355. 
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The decision of the Privy Council in 
Stuart Skinner alias Nawab Mirsa v. 
William Orde (2), is sufficient authority 
for pauper suits beingcouverted into regular 
suits and for reckoning limitation from 
the date when the pauper petition was 
filed. j 

We agree with the lower Appellate Court 
and dismiss this appeal against order with 
costs. 


Appeal dismissed. 


(2) 2 A. 241 (P. O.); 4 C. L. R. 831; 6 I. A. 126 


CALCUTTA HIGH COURT. 
APPEALS FROM ORDERS Nos. 208 anp 308 
or 1911 axo 530 or 1912. 

l Febrnary 5, 1915. 
Present:— Mr, Justice Sharfuddin and 
Mr. Jnstice Coxe. 

Maharaja Sin RAMESHWAR SINGH 
Bahadar—Drcrne-Hoiper, 
Opposite PARTY— APPELLANT (IN ALL) 

i TErSUS 
Tn No. 208 or 1911 anp No. 580 or 1912 
BHEEKDHARI SINGH AND OTHERS——JUDG- 
MENT-DEBTORS——A PPLICANTS— RESPONDENTS 
Tx No. 308 or 1911 
‘TEKPUT SINGH—JUDGMENT-DEBIOR— 


PETITIONFR— RESPONDENT. 

Ciril Procedure Code (Act V of 1908), O. XL, r. I~ 
Receiver, appointment of, ground for—Just and con- 
venient—Judgment-debtor will be reduced to poverty if 
his properties are sold, if ground for appointment of 
Receiver. 

The fact that a judgment-debtor will be reduced 
to poverty if his properties arc allowed to ke sold 
is no ground for the appointment cf a Receiver of 
his properties advertised for sale asin all cases in 
which a judgment-debtors property is advertised 
for sale, he is Halle to keccme poor [p. 566, col. 2.] 

An appointment of a Receiver in such a case is not 
just and convenient within the meaning of Order XL, 
rule J, Civil Procedure Code. [p. 506, col. 2.] 


Appeals against the orders of the Subordi- 
nate Judge, Darbhanga, datel the 22nd ol 
February 1911 and the 18th of July 1912. 


` 
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TRIBHOVANDAS NAROTAMDAS V, ABDULALLY HAKIMJI. 


JUDGMENT. 
In A. No. 208 of 1921. 


SHARFUDDIN, J.—This is an appeal against 
an order of the Subordinate Judge of 
Darbhanga, passed on an application under 
Order XL, rule 1, Civil Procedure Code. 
The Maharaja of Darbhanga is the decree- 
holder and the respondents are the judgment- 
debtors. 

A preliminary objection was taken to the 
maintainability of the present appeal, on the 
ground that the order appealed against was 
really not an order for the appointment of a 
Receiver but one granting an application for 
such an appointment. Reference was made 
to an orderin the order sheet, dated 2nd 
February 1911, which is tə this effect: 
“judgment delivered, application for ap- 
pointment of a Receiver is allowed. Uase 
disposed of”, and this is followed by the 
order dated 10sh March 1911, which runs as 
follows: “Babu Ram Nihara Singh is appoint- 
ed Receiver.” ‘I'he reply was that the order 
of the 22nd February was an order for the 
appointment of a Receiver and reference 
waa mide to Order XLLI, rule 1, clause (s). 

We are of opinion that the appeal is in 
substance an appeal against the ap- 
pointment of a Receiver and is maintain- 
able. 

The only ground on which the order was 
made was a ground not warranted by law. 
The judgment runs: “It is true there have 
been law suits between these parties for the 
last 5 or 6 years, but it has not been shown 
that these Babus are always in the Wrong 
or ever committed any act of bad faith. 
The <lecree-holder, Maharaj, opposes this 
application and wants to sell even the houses 
in which his relatives (judgment-debtors) 
live immediately and would not agree even 
to a postponement of the sale. It is 
apparent that if the properties of the judg- 
ment-debtors are sold, there will be no other 
purchaser besides the Maharaj and it 18 
apprehended with some show of reason that 
these properties will not fetch a proper 
price at the sale. Regard being had to this 
fact and to the fact that the Bibus who are 
up to this time very respectable persons 
would be reduced to poverty if the properties 
are allowed to be sold, I am of opnion that 
it is just and convenient that a Recaiver 
of all their properties be appointed.” 


This is no ground for the appointment 
of a Receiver and all the necessary elements 
for that purpose are wanting in this case. 
In all cases in which a judgment-debtor’s 
property isadvertised for sale, he is liable 
to become poor which can scarcely be a 
ground for the appointment of a Receiver. 
The rule on that point is laid down in Order 
XbL,rule 1, ard we do not see how the 
appointment can be considered just anid con- 
venient in the present case. 

We, therefore, set aside the order and 
decree the appeal with costs of both Courts. 


We assess the hearing-feeat two gold mohuzs. 


In A. No. 308 of 1911. 


This appeal is governed by the above judg- 
ment. 


In A. No. 530 of 1912. 


In consequence of the decision of appeals 
Nos. 208 and 3038, this appeal no longer 
requires decision. It 15 dismissed without 


costs. 
Coxe, J.—I agree. 
Appeals Nos. 203 & 808 de-reed; 
Appeal No. 5380 dismissed. 


BOMBAY HI( H COURT. 
ORIGINAL Crvte, Sum NO. 102 or 1913. 
December 18, 1914. 
Present:—-Mr. Jastice Beaman. 
TRIBHOVANDAS NAROTAMDAS— 
PLAINTIFF 
Versus 


ABDULALLY HAKIMJI PAGHDIVALLA 


AND OTHERS-—DeurenDANIS. 

Insolvency—Cause of  action—Survival—Property 
vesting in Oficial Assignee—Insolvent incompetent 
to defend suit independently of Official Assignee. 

No cause of action survives against an insolvent 
whose interest in the plaint property has devolved 
upon the Official Assignee ‘I'he insolvent ande the 
Odicial Assignee cannot both stand together on the 
array, and if the Official Assignee refuses to defend 
ths snit, th“ insolvent cannot be allowed todo so 
ore anid of the Otticia) Assignee. [p. 507, 
col. 


Messrs. Rustam Wadia, Kangaand Setalvad, 
for the Plaintiff, 

Messrs. Bahadurji snl Weldon, fcr 
Defendant No. 1, 


t 
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JUDGMENT, - The facts material to the 
decision of the preliminary point are 
admitted to be these, that the suit was 
brought against the first ` defendant and 
‘while the suif was pending and after an 
ez parte decree lad Leen made against 
him, he became an insolvent. About a 
month after his insolvency, he applied to 
have the ew parte decree set aside and the 
matter was argued before Davar, J, withont 
any mention being made of the defendant 
No. 1 having been adjudicated an insolvent. 
Davar. J.. set aside the ex parte decree, 
and about a month later, it appears to 
have come to the plaintiffs knowledge that 
the defendant No. 1 owas an _ insolvent. 
Correspondence with the Official Assignee 
followed. Leave seems to have been 
obtained to bring the Official Assignee on 
the record under Order XXIT, rule 10. 
That has been done. The Official Assignee 
subsequently refused to defend the suit. 
Defendant No. 1, however, has elected to 
defend independently of the Official Assignee 
and appears here by two Counsel. The 
‘question is, whether he can be allowed to 
defend the suit. Notwithstanding the 
elaborate decision of Sir Joseph Arnould 
in the case of In ve Hunt Monnet § 
Co. v.  Bholagir Mangir (l), upon 
which defendant No. 1’s learned Counsel 
strongly relies, and the decision on the 
original side of the Calcutta High Court 
in the case of Chandmul v. Rance Soondery 
Dossee (2), following Str Joseph Arnould’s 
decision, it appears to me very clear, not 
only on principle but under the express 
words of our Statute, that no cause of 
action at present survives against defendant 
No. 1, and that the suit against him ought 
to be dismissed at once. itis a clear case 
of hisinterest in the plaint property having 
devolved upon the Official Assignee. The 
Official Assignee has been made a party to 
this suit with the leave of the Court. It 
is obvious, then, that both he and the 
defendant No. 1, from whom the said interest 
has devolved upon him, cannot, in reason, 
both stand together on the array. Tho only 
. person at present ewho possesses any interest 
whatever in this property from the point 
of view of the plaint in the present suit is not 


(1) 1 Bom. H. 0. R. 261. 
(2) 22 0. 269, 


‘brother Davar, J., I see no reason 
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the defendant No. 1, but the Official Assignee. 
It is, therefore, a case in which deferdant 
No. lis being wronyly sued in the events that 
have happened and not a ease in which it 
is unnecessary that the Official Assignee 
should be made a party defendant. 

The only questiou remaining to be answer- 
ed is, whether in thus dismissing the suit 
against the defendant No. I he should have 
his costs. Up to the appearance before my 
why he 
should not have. But inasmuch as he there 
withheld from the learned Judge what ought 
to have been disclosed and what being dis- 
closed would have rendered his further 
appearance on the record unnecessary, in 
my opinion, he is not entitled to the costs 
of that or subsequent proceedings. 

I must, therefore, now dismiss the suit 
against defendant No. 1 with costs up to 
the application for the rule by Davar, J., 
and thereafter no order as to his costs. 

I may say that I believe that the object 
cf this strange procedure is simply to 
endeavour to get adecree from the Court 
in favour of defendant No. 1 without those 
who are supplying him with fands being 
under the risk of paying the plaintiff’s costs, 
should the plaintiff sueceed ; for I under- 
stand no one has come forward to guarantee 
the Official Assignee’s cnsts, shonld the 
Official Assignee have defended the snit in 
place of defendant No. 1. 


Suit dismissed. 


PUNJAB CHIEF COURT. 
Civit Miscetcansous Appgean No. 2439 
or 1913. 

February 16, 1915, 
Present:—-My. Justice Shadi Lal. 
Musammat FATIMA—Ossector—— 
APPELLANT 
versus 
Musammat RAN !—Perretoxer-—ReSPONVEXT, 

Guardians and Wards Act (VIIM of 1899), ss. 7, 
\7—Minor gi l—Re-marriage of her mother— Welfare of 
minur——Court not to proceed under Act where no necessi. 
ty exists for appointing guardian. 

The re-marriage of a mother is not a sufficient 
reason to deprive her of the custody of her children, 
for the question in cases of guardianship always is 
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whether it is for the welfare of the minor to appoint 
a guardian. Itis not for the Court to accept each 
and every application made for the appointment of a 
guardian. 


Miscellaneous appeal from an order of the 
District Judge, Lahore, dated the 30th 
October 1-13, appointing the respondent 
guardian of the minor. 

Mr. Badr-ud-Din Kuresht, for the Appel- 


lant. 


Chaudhri Ghulam Muhammad, for the Re- . 


spondent. 

JUDGMENT. —In this guardianship case 
the learned District Judge has preferred the 
grandmother to the mother of the minor 
girls on the sole ground that she (mother) 
has married again. He has, however, omit- 
ted to consider the fact that the grandmother 
too has re-married, though there is nothing 
to show that hersecond husband is or is not 
a collateral of the first busband.. 

Under section 17 of the Guardians and 
Wards Act, the Court in appointing the 
guardian of a minor is to be guided by, 
what, consistently with. the law to which 
the minor is subject, appears in the cir- 
cumstances to be for the welfare of the 
minor. In this case having regard to the 
fact set out above, I do not think there was 
any necessity for taking action under the 
Act. It is not for the Court to accept 
each and every application which is made 
ty it for the appointment of a guardian. I 
have taken into consideration the welfare of 
the minors and I d> not think that any 
good would accrue by separating them 
from their mother. I accordingly accept 
the appeal and reject the application of 
Mussammat Rani for her appointment as 
guardian of the minor girls. The minors 
who have been removed from the custody 
of their mother must go back to her. I 
direct the parties to bear their own costs 
in both the Courts. ; 


Petttion allowed, 
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CALCUTTA HIGH COURT. 
SEGOND Civin AprraLs Nos. 4261 or 1913 AND 
72 to 120 op 1914. 

March 24, 1914.. 
Present:—~Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beacheroft. 
BEHARI LAL MALLIK—Phaintirr— 
APPELLANT 
VETSUS 
PRIYA NATH SARDAR AND oTHERS— 


Derenpants— RESPONDENTS. 
Bengal Tenancy Act (FIII of 1885), ss. 108, 105, 
scope of-- Rent, fair and equitable, settlement of- Co- 
sharer landlord, application of, whether maintainable— 


Landlord's challenging entry, effect of—Superior 
interest amongst landlord, partition of—Effect— 
Remedy. 


An application nnder section 105 of the Bengal 
Tenancy Act for settlement of fair and equitable rent 
cannot be maintained at the instance of one out of 
several joint landlords, ib must be presented by the 
entire body of persons who are joint landlords, 
ip 509, col. 2.] 

There is a fundamental difference between the 
scope of section 103 and section 195. Section 103 
contemplates a record of existing facts, while 
section 105 contemplates an alteration of existing 
facts. [p 509, col. 2.] 

Maharaj Kumar Krishna Das Law vw. Girija Nath’ 
Roy Sardar, 3 Ind. Cas. 472; 10 C. L. J. 458, referred to. 

Where a landlord challenges the entry in the 
Record of Rights both as regards the status of the 
defendant and the area of the land comprised in his 
holding, before the Revenue Officer, who is competent 
under section 105A, to try and decide such an issue 
before the settlement of fair and equitable rent under 
section 105 the proceeding is in essence one under 
section 105 and not under section 106 of the Bengal 
Tenancy Act. [p. 510, col. 1.) 

The mere circumstance that one of his co sharers 
is not willing to join the plaintiff in an application 
for settlement of fair rent under section 105 does 
not dissolve the relationship of joint landlords 
amongst themselves, although it need not be disputed 
that the relationship can be severed by a partition of 
the suprrior interest amongst the landlords or by the 
creation of independent contractual obligations 
between each member of the body of landlords on 
the one hand and the tenant on the other. [p. 510, 
cols. 1 and 2. ] 

The obvious remedy of a co-sharer landlord intend- 
ing to maintain a proceeding under section 108, 
Bengal Tenancy Act, when other co-sharers do not 
join him, is either to effect a partition with his co- 
sharers or to have a ccmmon manager appoinfed; 
but till this has been done, he cannot maintain a 
proceeding under section 165. [p. 510, col. 2.] 


Appeals against the decrees of the Special 
Judge of Khulna, dated the 12th September 
1943, affirming these of the Settlement 
Officer of Klhuha, dated the 3lst July 1913. 


Baku Jogendra Nath Mukherjee, for the 
Appellant. 
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JUDGMENT.—This appeal is directed 
against an order by which a Special Judge, 
under Chapter X of the Bengal Tenancy 
Act,* bas in concurrence with the Settlement 
Officer dismissed an application by a land- 
‘lord for settlement of fair and equitable 
rent under section 105 of the Bengal 
Tenancy Act. The applicant in his petition 
under section 105 stated that he had a one- 
fifth share in the revenue-paying estate of 
which eight other persons, who were joined 
as co-sharer defendants in these proceedings, 
held the remaining four-fifths share. The 
petitioner alleged that the tenant defendant 
had been recorded in the record-of-rights, 
which had been finally published on the 
loth May 19138, as a mourast mokarart 
tenant in respect of a certain area, thus 
the tenant was really in occupation of a 
large quantity of land than what was 
comprised in his tenancy, and that the rent 
was enhanceable. The petitioner further 
stated that his co-sharers had refused his 
invitation to jom him in the application, 
because they were in collusion with the 
tenant defendant and were anxious to have 
improper gain. On these allegations, the 
petitioner prayed that the Settlement Officer 
might settle fair and equitable rent payable 
by the tenant under section 105 of the 
Bengal Tenancy Act. The Settlement Officer 
dismissed the application on the ground, 
that it was barred undersection 188 of the 
Bengal ‘Tenancy Act which provides that 
where two or more persons are joint land- 
lords, anything which the landlord is, under 
the Act, authorised to do must be done 
either by both or all those persons acting 
together or by an agent authorised to act 
on bebalf of both or all of them. This 
order has been confirmed on appeal by the 
Special Judge. On the present appeal, the 
decision of the Special Judge has been 
assailed substantially on three grounds, 
namely, first, that inasmuch as the appellant 
had taken proceedings under section 103 of 
the Bengal Tenancy Act, he was competent 
alone to maintain proceeding under sec- 
tion 105; secondly, that as the Settlement 
Officer was invited to settle fair and equit- 
able rent after determination of the question 
of the status of the defendant and of the 
area of the land in his possession, the 
procceding was not in substance one under 
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section 105 but rather fell within the scope 
of section 106; and, thirdly, that as the 
eo-sharer landlords had acted in collusion 
with the tenant and had refused to join 
the plaintiff in the institution of a proceed- 
ing under section 106, there had been a 
severance of the co-tenancy by operation 
of Jaw, and that the parties occupied the 
position of separate landlords. 

As regards the first contention, 16 may 
be conceded that section 103, as it stands 
in its amended form, authorises one or more 
of several proprietors to apply toa Settle- 
ment Officer to ascertain and record all or 
any of the particulars specified in section 
102 with respect to the estate of which 
he is a proprietor. But it is worthy of note 
that although the Legislature has amended 
section 108 so as to make section 185 no 
longer applicable to bar an application under 
that section by one or more of several joint 
proprietors, there has been no corresponding 
change in section 105. Section 105 speaks 
of an application for settlement of fair and 
equitable rent by either the landlord or the 
tenant. If the application is by the landlord, 
it must obviously be presented by the 
entire body of persons who are joint Jand- 
lords. lt has been argued that this view 
is likely to cause hardship to innocent 
landlords, who are not able to obtain the 
concurrence of obstructive co-sharer Jandlords 
in the matter of an application under 
section 105. This, however, is a matter for 
the Legislature to consider. It is plain that 
there is a fundamental difference between 
the scope of section 103 and section 105. 
Section 108 contemplates a record of existing 
facts, while section 105 contemplates an 
alteration of existing facts ; the Legislature 
may well have thought that while a record 
of existing facts may be permitted to be 
made at the instance of one or more of, 
several joint landlords, the existing facts 
should not be allowed to be altered at the 
instance of a co-sharer landlord. But what- 
ever the reason may be for the obvious 
distinction between section 103 and sec- 
tien 105, it is plain that, as pointed cut 
in the case of Maharaj Kumar Krishna Das Law 
vy. Girija Nath Roy Serdar (1), they do not stand 
on the samo footing and, that, notwithstandin g 
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the amendment ef section 103, the rule still 

holds good that an applieition under sec- 
tion 105 for settlement of fair and equitable 
rent cannot be maintained at the instance 
of one ont of several joint landlords. 

As regards the second contention, ib is 
plain that the question is not affected by 
the circumstance that in this particular 
ease the landlord challenges the entry in 
the Record of Rights both as regards the 
status of the defendant and the area of the 
land comprised in his holding. Under sec- 
tion JOSA the Revenue Officer is competent 
to try and decide such an issue before 
the settlement of fair and equitable rent 
under section 105. Consequently, the pro- 
ceeding is in essence what it purports to 
be, namely, a proceeding under section 105 
for settlement of fair and equitable rent. 


As regards the third ecniention, we are 
vnable to appreciate the argument that there 
has been a severance of joint tenancy amongst 
the landlords, because one or more of them 
has acted in collusion with thetenant. Rel- 
ance has been placed upon a familiar class of 
cases, of which the decisions in Panchanan 
Banerji v. Raj Kumar Guha (2), Matungini 
Dassi v. Ram Das (3), Sailendra Nath v, Karali 
Charn Singh (4) and Bhabatarini Dasi v, 
Ekabbar Malita (5) may be taken as examples, 
which it was held that where a tenant has 
agreed to allow one of several co-sharer 


landlords to deal with him as if that co^ 


sharer was his sole landlord, without regard 
to the interest of the other ~co-sharers, the 
effect is to create a separate tenancy under 
such a fractional co-shaver so as to render 
seciion 188 inapplicable. This principle is 
of no assistance to the applicant before us, 
It may also be conceded that joint landlords 
may cease to be joint as laid down in 
Rejnarain v. Ekadasi (6). But the mere 
circumstance that one of his co-sharers is 
not willing to join the plaintiff in an ap- 
plication for settlement of fair rent under 
section 105. does not dissolve the relationship 
of joint landlords amongst. themselves, al- 
though it need not be. dixputed that the 
relationship can be severed by a partition of 


(2) 19 ©. 670. 

(3) 70. W. N. 98. 

(4) 2 C. L. J. 534. 

(5) 5 ©. L. J. 235; 2M. 0. T 155 
(6) 27 C. 479; 4 C. W., N. 494 ; 


the superior interest amongst the landlords 
or hy the creation of independent contractual 
obligations hetween each member of the body 
of Jandlords on the one hand and the 
tenant on the other. We are consequently 
of opinion that the plaintiff and his co-sharer 
landlords are still joint landlords within the 
meaning of section 188 of the Bengal 
Tenaney Act. This, indeed, is the view upon 
which the present proceedings are founded. | 
If it had been the case of the plaintiff that 
he was the sole Jandlord of the tenant 
defendant, the presence of the persons 
described as cn-sharer defendants would be 
meaningless, and the explanations volunteered 
as to why they did not appear as co-plaintifis 
would be equally superfluous. The obvious 
remedy of the plaintiff is either to effect 
a partition with his co-sharers or to have 
a commn manager appointed ; but till this 
has been done, he cannot maintain a pro- 
ceeding under section 105. 

The resnit is that the decree of the 
Special Judge must be affirmed and this 
appeal dismissed. 

This judgment, it is conceded, will govern 
the other appeals (Nos. 72 to 120 of 1914), 
which are accordingly dismissed. 


Appeals dismissed. 


CALCUTTA HIGH COURT. 
Sxecono Civin Arrear No. 2212 or 1912. 
December 11, 1914. 
Present:—Mv. Justice D. Chatterjee and 
Mr. Justice Mullick. 
KHETTERMANT DASI—Derenpant No. 1 

— APPELLANT 
LEPRUNS 
JIBAN KRISHNA KUNDOO AND OTHERS—- 
PLAINTIFFS— RESPONDENTS. 

Benga’ Tenancy Act (VIL of 1885), ss, 52 (b), 179, 188 
-Joint tenants— Suit by a co-sharer-tenant. validity 
of Abatement of rent—Dilurion, area reduced bu- 
Kabuliat, consi uction of-—-Mourasi mokarari setfle.® 
ment, nature of. i a 

Section 188 of the Bengal Tenancy Act has 
no reference to joint tenants and does not prevent, 
a co-sharer-tenant from bringing A suit authorised 
by the Act unless his other co-sharers join him as 
plaintiffs. [p.511. col. 2.] 

Bhoopendra Narain Dutt v, Romon Krishna Dutt, 
27 C. £17; 40. W. N. 107, followed. 
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Jatindra Nath Chowdhuri ~v. Prasanna Kumar 
Banerji, 8 Ind. Cas. $42 (P.O): 18 C.L J. 514: 38 
C. W270: M. L.T. 1; 138 Bom. L.R. 1:15 O. W.N. 
74; 21 M. L. J 92; (1911) 2 M. W. N. 119; 8 A. L.J. 1, 
distinghished. 

In a Mourasi Mokerart Settlement the most 
reasonable construction is that the tenant agreed 


not to claim reduction on the ground of diluvion. 
[p. 512, col. 1.) 

The Sundarbans is a permanently settled area 
and permanent leases have been granted by the 
Government in respect thereof. [p. 512, col. 1.) 


Tamasha Boi v., Ashutosh Dhur, 4 O. W. N. 518, 
at p 517, referred to and followed. 

A permanent lease from a person who has 
made permanent improvement on the property con- 
fers permanent rights on the lessee, [p. 512, col. 2.] 


Where a covenant is authorised by section’ 179 
of tlie Bengal Tenancy Act, its validity cannot 
be impeached. [p. 512, col. 2,] 

Appeal against the decree ofthe District 
Judge of Alipur, dated the 18th June 1912, 
reversing that of the 3rd Subordinate Judge 
of Alipur, dated the 19th August 1911. 


Babus Nil Madhab Bose and Sarat Chundra 
Gosh, for the Appellant. 


Babas Biraj Mohan Mojumaar, Mohini Mohan 
Chatterjee and Amarendra Bhusan Ghose, for 
the Respondents. 

JUDGMENT. 

D. CuattERJER, J.—The predecessors-in- 
interest of the plaintiffs’ and the pro forma 
defendants took a mourast mokarari lease of 
about 2,200 bighas of land in two plots, 
one of 800 bighas and the .other of 1,400 
bighas in the Sunderbans from the pre- 
decessor-in-interest of the appellant and 
executed a kabuliat dated the 23rd. of April 
1890. Under the terms of the kabuliut 
there was a measurement in 13803 B. S. 
made by a Civil Court Amin and the 
mokarart was fixed at the full stipulated 
rate of 12% annas per bigha on the quantity 
of land found. The plaintiffs, who by an 
amicable arrangement with the pro forma 
defendants huld the smaller plot, have 
brought the present suit for abatement of 
rent under section 52 (b) of the Bengal 
Tenancy Act in respect of the whole tenure, 
onthe allegation that there had been a re- 
duction of about 600 bighas in the area 
of the entire tenure by diluvion and joined 
the pro fama defendants as parties on the 
ground that they had refused to join as 
plaintiffs. The main objections to the suit 


pressed on behalf of the appellant are: 


` 
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(1) That the present suit for abatement 
is rot maintainable by the plaintiffs alone; 
as they -re admittedly part-owners of the 
tenure, and section 182 of the Bengal Tenancy 
Act is a bar to the suit; (2) that under 
the express terms of the kabuliat the plaintiffs 
are debarred from bringing a suit for abate- 
meut on the ground of dilavion, 

The first objection is easily disposed of. 
Section 188 of the Bengal ‘Tenancy Act 
prevents a co-sharer Jandlord from bringing 
any suit authorised by the Act unless 
other co-sharers join him as plaintiffs. 
section has no reference to joint tenants 
and cannot be applied by analogy to a 
co-sharer tenant who brings a suit autho- 
rised by the Act. This view is supported 
by an opinion expressed by Sir Francis 
Maclean, Chief Justice,and Banerjee, J, in 
the case of Bhoopendra Nurain Dutt v. Romon 
Krishna Dutt (1). The decision of the Privy 
Council in the case of Jatindra Nath Chow- 
dhurt v. Prasanna Kumar Banerji (2) has 
reference to a suit for enhancement by a 
co-sharer landlord and cannot be called in aid 
of the appellant’s plea. 


Then as to the second point, the con- 
dition in the kabuliat is: “ we shall not 
object to the payment of rent on the ground 
of drought, imundation, death, desertion, 
overflow of saltwater, diluviation by river, 
etc.” The learned Judge has got over this 
clause by holding that it refers to temporary 
impediment to the realization of rent and 
could uot have been meant to apply to a 
permanent reducation of the area. The 
document, however, dees not seem to make 
any distinction between temporary and 
permanent impediments. The judgment of 
the learned Judge has been supported by 
an ingenious argument advanced by the 
learned Vakil for the respondent. He argued 
first that the clause in question prevents 
the tenant from objecting to the payment 
of rent and cannot stand in the way of 
his bringing a suit for abatement, and, 
secondly, that the Sunderbans not being a 
permanently settled area, section 179 of the 
Bengal Tenancy Act has no application 


his 
This 


27 C. 417; 4 C. W. N. T 

8 Ind. Cas. 842 (P. C.) 

27 MEELI Bom L REI 
M. L. J. 92; (1911) 2M. W.N. ta, 
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and the covenant in the lease, if it bears 
the meaning contended for by the appellant, 
is inconsistent with the provisions of section 
52 and is, therefore, void under section 23 
of the Contract Act.. As regards the first 
branch of this argument I do not think 
it is sound. The only objection that the 
tenant could make on account of diluvion 
would be one of reduction of rent and seeing. 
that the settlement is a mouras: mokurarz one, 
the most reasonable construction is that the 
tenant agreed not to claim reduction on the 
ground of diluvion. As regards the second 
branch of the argument it assumes that the 
Sunderbans is nota permanently settled area. 
The learned Vakil for the, appellant states 
that the appellant has got a permanent 
lease from the Government, but the learned 
Vakil for the respondent does not ultimately 
admit this, although he at first said that 
the lease of the appellant was of a perma- 
nent character. The learned Judge says: 
“The tenure being numerous in the Sunder- 
bans, cannot in view of section 13, Regula- 
tion LIL of 1828, be held to be a permanent 
tenure.’ 1 do uot quite understand what 
the learned Judge means. The section 
provides that the Sunderbans shculd be 
considered to be the property of the State 
not included in the arrangements of the 
Perpetual Settlement and the Governor-Gener- 
al in Council shall be competent to make 
grants of leases as heretofore, etc. The 
section, therefore, does not ignore or invali- 
date any grants made by the Government 
before 1828 and authorises further grants. 
In the case of Tamasha Bibi v. Ashutosh 
Dhur (3), Mr. Justice Banerjee is reported 
to have said: “ I ought to add that though 
certain portions of Regulation IlI of 1828 
go to show that the Sunderbans, up to 
that date, continued the property of the State 
and had not been parmanently settled withany 
one, that was Intended to be said generally 
with regard to the tract of country known as 
Sinderbans taken as a whole, and it could 
not have been intended to undo the effect 
of any lease granted. by any duly consti- 
tuted Revenue Authority.” The learned 
Judge is wrong, therefore, in holding that 
there could not bea permanent tenure in 
the Sunderbans. The case of Tamasha Bibi 
y, Ashutosh Dhur (3) further supports the 


(3) 40. W. N. 518 abp. 5.7, 
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contention that a part of the Sunderbans. 
would be a permanenily settied area even 
if settled after 1793, the definition in clanse 
12 of section 3of the Bengal Tenancy Act 
notwithstanding. The question, therefore, is 
whether the appellants had a permanent 
lease from the Government in respect of the 
estate a part of which they settled with the 
predecessor of the plaintiffs. I think the 
matter was never contested in the Court 
below and was at first admitted in the Court. 
The kabuliat mentions the property of the 
appellant as zemindait lat abad gatthara touzt 
mehal No. 1374, and the very fact that the 
plaintiffs and pro forma defendants have taken 
a permanent lease from a person who had 
made permanent improvements on the pro- 
perty is an indication that the appellant 
had permanent rights. In any case the 
palta contains the condition and it is for 
the party who impeaches its legality to make 
out his case. The respondent has not in 
this case shown that the property is not 
in a permanently settled area and he cannot 
ask us to make a remand for a further ‘inves- 
tigation on that point. J think the covenant 
is authorized by section 179 of the Bengal 
Tenancy Act and the plaintiff cannot impeach 
its validity. In the view of the case I 
think the appeal should be allowed and 
the suit ought to be dismissed with costs in 
all “Courts. 

An application bas been made by ore of the 
pro forma defendants who was made a co- 
plaintiff in the Court below to be allowed to 
withdraw from the suit. If he is allowed to 
do so, he must continue as a pro forma defend- 
ant. In the view that I take of the case, 
however, it 15 not necessary to pass any order 
on this application. 

MULLICK, J.—I agree. 


Appeal allowed; Suit dismissed. 
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NAGPUR -JUDICIAL COMMISSIONER’S 
4 COURT. 
Criminar: Revision Peirrron No. 26B or 1914. 
i ` May 13, 1914. 
Present:—My, Stanyon, A. J. C.> 
: GOPAL —Appuicanr 


= versus 


KMPEROR—Responpent. 
~- Criminal Procedure Code (Act V of 1598), ss. 1f5, 
416, 537—Requisites of legal sanction - Notice to accused, 
whether necessary - Judicial proceeting, scope of— 
Tuking action on extra-judicial information, legulity af. 

A sauction for prosecution which is not addressed 
to any one in particular, and does not, as far as 
practicable, specify the Court or other place in which 
and t'e occasion on which the offence was committed, 
is not a legal sanction under section 195 of the 
Criminal Procedure Code. [p.515. col. 1.] 

A. Court, acting under section 195 (b), is competent 

to, and in a proper case should, give notice and make 
inquiry before granting sanction, but the law does 
not compel the giving of notice or the holding of any 
inquiry before granting sanction. [p. 4 4, col. 2.] 
_ Section 587 of the Code can only be used to repair 
irregularities which have not occasioned any failure 
of justice. It cannot make legal that which is 
illegal. [p. 5 6, col. 1.] 

The offence for which a prosecution can be ordered, 
under section 476 of the Criminal Procedure Cade, 
must have been either committed before the Court 
making the order or brought to its notice in the course 
of a judicial proceeding pending before it. [p 516, 
cola, 1 & 2.] 

The calling up of a record under section 476 of the 


. Criminal Procedure Codes and the subsequent 


examination thereof da not constitute a “judivial 
proceeding” within the meaning of that phrase in the 
Code. [p. 516, col, 2. ] 

In re Subbaraya Va‘hyar, 15 M. L. JZ. 489; 
3 Cr. L. J. 118; 2 Weir 599, followed. 

A Magistrate taking action in respect of an offence 
notified to him extra-judicially commits an illegality 


- not curable by section 537 of the Code. [p. 516, col, 2.] 


. Criminal revision against an order passed 
by the District Magistrate, Buldana, dated 
the Sth April 1914. 

Mr. M. R. Digit, for the Applicant. 

Mr. G. P. Dick, for the Respondent. 

JUDGMENT.—It is necessary to state 
the material facts of this case. On the 25th 
November 1912 a woman, named Sita Bai, 
was run over by a bullock cart belonging 
to pte Wahedan and was seriously injured, 
three ribs being fractured. This incident 
having been reported by the village patel 
to the Tahsildar of Jalgaon, the latter 
passed it on to" the Police for necessary 
action, This resulted in an investigation 
by Sub-Inspecter Gopal Sakharam, who is 
the applicant now before me. On the 29th 
November 1912 he placed Balu, the son of 


„of 1912 on the file of the 
“was a Magistrate of the 2nd Class at Jalgaon. 
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the  cart-owner Wahedan, before the 
Tahsildar for trial in respect of an offeuce 
punishable under section 279 of the Indian 
Penal Code, it being alleged that Balu 
was driving the cart when Sita Bai was 
run over. This case was registered as No. 129 
Tahsildar, who 


The case was compounded and the accused 
discharged on the !2th December 1912. 

Subsequently, a departmental inquiry 
into the conduct of the Tahsildar, Mahomed 
Sirajuddin, was set on foot, and, in tbe 
course of this inquiry, the conduct of 
Sub-Inspector Gopal Sakharam came under 
suspicion and he was suspended. An 
inquiry was then made, inter alia, into the 
facts of Case No. 129 of 1912 above 
mentioned, which led the Assistant Super-. 
intendent of Police in charge of it to believe 
that, when the cart ran ‘over Sita Bai, 
the persons in if were Parshia and Purnia, 
and not Balu, and that the case against 
Balu, and the evidence given by Sita Bai 
and others in support of it, had been 
fabricated by Sub-Inspector Gopal Sakharam. 
The matter was reported to the District 
Magistrate, who, on the 18th November 
1913, mace the following order: — 

“Ib appears from the papers received 
from the District Superintendent of Police 
‘that Sub-Inspector Gopal Sakharam under 
suspension has committed an offence under 
section 193/114, Indian Penal Code. 1; 
therefore, sanction his prosecution for 
abetment of false evidence. The Prosecuting 
Sab-Inspeetor, Khamgaon is appointed Public 
Prosecutor in the ease. He should arrange 
to lay the complaint as usual.” 


This order was apparently sent to the 
District Superintendent of Police, who, 
on the 2lst November 1913, endorsed it 
on to the prosecuting Sub-Inspector at 
Khamgaon thus :— 

“The papers are herewith sent You 
should lay a complaint as directed.” 


It will be seen that neither the order 
of the District Magistrate nor the endorse- 
ment of the District Superintendent gave 
the smallest clue to the allegations upon 
which the charge under section 114 read 
with section 193 of the Indian Penal Cod 
wis to be based. The Prosecuting ee 
Inspector was left to evolve the offen 
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from the departmental inquiry papers sert 
to him and to exhibit the same as the 
offence to which the so-called sanction of 
the District Magistrate referred. Itis not 
surprising under the cirenmstances that he 
did nothing of the kind in the shape of 
a formal complaint. He took the papers to 
the Sub-Divisional Magistaate of Khamgaon 
on the 29th November 1413. That authority 
sul mitted a memorandum to the istrict 
Magistrate, pointing ont that he was dis- 
qualified from trying tlhe case, because he 
had taken part in the inquires against the 
Sub-Inspector and reported unfaveurably on 
him. On the 3rd December 1915 the District 
Magistrate endorsed on this memorandum as 
follows :— 

“ District Superintendent of Police, 

Please lave the case challared in the 
Court of Mr. Bhat, Sub-Divisional Nagis- 
trate, Malkapur, who will try it. ” 

On iLe 4th December 1918, the District 
Superintendent of Police endmsed the order 
on to seme Prosecuting Inspector in these 
words :— 

“ Please Jay acomplaint before Mr. Bhat, 
Exira Assistant Commissioner, ” 

The Prosecuting Inspector, now appointed 
to initiate the proceedings, was apparently 
Mr. Raglonath Dassof Buldana. He also 
did not draw up any written complaint. 


‘He appeared with bis papers before the’ 


Magistrate appointed to try the case ard 
was examined on cath as a complainant, 
and told ihe story which he femd in the 
papers sent io him, not ene wod cf his 
deposition being legal evidence. However, 
dhe statement was a valid cemplanit, ard 
the Magistrate preceeded to take cogniz- 
ance ofthe case on it. The Prosecuting 
Inspector filed a list of his witnesscs on 
the 10th Lecen ber 1918, ard the Magis- 
trate issued ypsecess and fixed the 19th 
December 1913 for the trisl. On that diy 
the accused apycaied and asked for an ad- 
juri ment on the gitu. that be lad 
appealed against ihe sa.cticn granied ly 
the District Magistiate. This application 
was allowed, ard ile case was adjcurned 
to the24th January 1414. Befcre it eculd 
be taken up again, the rccord was called up 
‘hy the Ccurt of Sessicus., On the 19th 
danvary 9 4thelearncd Sersicns Judge 1e- 
yoked the sanction, Lut it was not till tLe 
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Ind Arril 1914 that the record found its 
way back to the Snb-Divisional Magistrate, 
who, on the f.Jlowing day, closed the 
trial and discharged the accused. ‘ 
The learned Sessions Judge wroate:— 
“Tt is impossible to sustain this sanction. 


The learned District Magistrate made no 


enquiry and gave no notice to the Sub- 
Inspector concerned of the proceedings, if 
any, taken under~ section 395, Criminal 
Preeeduve Code. He merely refers tn some 
Police papers and bases his sanction on 
them as if it was an executive order 
given on some miscellaneous matter. It 
should have been based either on the 
recor! of the judicial proceeding in which 
the perjury is said to have been com- 
mitted, or, if the record hy itself does 
not dis*lose any such offence, on the result 
of an inquiry made by himself.” 


It appears to be manifest that so far 
the learned Sessions Judge both musinter- 
preted the law and misapprehended the 
facts. Assuming the proceedings of the 
District Magistrate to have. been under 
section 195 of the Criminal Precedure 
Code, that section did not require him to 
give any notice to the accused or hold 
any independent inquiry before giving 
sanction: Krishnanund Dos v. Hari Bera 
(1); Manga Ham v. Behari (2); Queen- 
Empress v. Sheikh Beart (3); In the matter of 
Goundu (4). No doubt. a Court acting under 
section 195 (b) is ecmpetent to, and ina 
proper case sheuld, give notice ard make 
inquiry befere grantirg sanction: Kedainath 
Das v. Mchesh Chander (5): Queen-Ew press 
v. Motha (6); Shashi Kumar Dey x. Shashi 
Kamar Dey (7); ard it: some cases the failnre 
to give notice might he a snfficient gre und for 
reveking sanction: Panpapati v. Subba Sastre 
(8). But the Jaw does nut compel the giving 
of notice or the holding of any inquiry 
hefore granting sanction. There was no 
charge against the Sub-Inspector of having 

12 C, 5R. 
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(2) 18 A. 368; 2 Weir 18]. 
(3) 10 M. 23:; 2 Weir 267, 
(4) Z6 M. F92. 
(5) 16 C. 161. 
(6 SUM, SER; 2 Weir 178; 7 M. L. 5.311. 
(7) 19 C. 845.. 
(§) £8 M. 2.0; 2 Weir 186, 
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himself given any false evidence in the 
aforesaid Case No. 129 of 1912, but of 


_ bavimz committed the offence of abatment 


of false evidence ont of Court, and been 
present while the abettors committed in 
Court the act absttel. The jadicial pro- 
ceedings contain no trace of the act of 
abetment, which depended for proof upon 


facts discovered by subsequenf inguiry: and . 
y q quiry 


if that inquiry statistied the District 
Magistrate that a prima facie case of abetment 
was made out, since such abetment was 
committed in relation to a proceeding in the 
Court of the Tahsildar, the District Magis- 
trate, asa Court to which the Tahsildar as 
a Magistrate was subordinate, was com- 
petent to give sanction under section 195 (1) 
(b) read with sub-section (3). 


The learned Sessions Judge was on firmer 
ground when he condemned the sanction as 
bad for non-compliance with the imperative 
provisions of sub-section (4) of section 195: 
and his revocation of the so-called “sanction” 
on that ground was quite legal though, as I 
shall -hereafter show, inexpedient.. A sanc- 
tion for prosecution which is not addressed to 
any ane in particular and does not, as far as 
practicable, specify the Court or other place 
in which, and the occasion on which, the 
offence was committed, is certainly not a 
legal sanction under section 195 of the 
Criminal Procedure Code. But having 
legally revoked the “sanction,” the learned 
Sessions Judge added to the medley and 
confusion by making the wholly unnecessary 
observation that “this revocation is no bar to 
a complaint being made under section 476, 
Criminal Procedure Code. after a proper 
inquiry.” How that section could legally be 
used in a case where the offence of abetment 
was neither committed before the District 
Magistrate nor brought under his notice in 
the course of a judicial proceeding, the 
learned Sessions Judge did not point out. 


As might have been foreseen, the ob- 
serwation misled the District Magistrate into 
au illegal use of section 476. He sent for 
the record of Case Nn. 129 of 1912. Having 


perused it, he decided to examine cértain. 


witnesses and so, after obtaining the 
presence of the accused, on the 8th April 
1914 he made an order, whereof it is only 
necessary to quote the following passage:— 
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“I think the inquiry held under section 
476, Criminal Procedure Code, shows prima 
facie that Gopal Sakharam at the time of 
challaning Criminal Case No. “129 of 1912 
before the (illegible) of the 2nd Class Magis- 
traie, Jalgaon, fabricated and abetted the 
fabrication of false evidence in a judicial 
I, therefrre, direct that he he 
prosecuted under that section and proceeded 
against according to law.” 

The case was sent to, and the accused was 
bound over to appear before, the Sub- 
Divisional Magistrate of Malkapur, who 
took if up, ason complaint made by the District 
Magistrate, on the l4th April 1914; but 
further proceedings were held in abeyance 
by the prosecution, apparently owing to the 
present applicatien for revision of the order 
of the Sth April 19.4 having been pre- 
ferred. 


I have stated that the order of the Sessions 
Judge revoking the sanction was inexpedient. 
When the case reached him, a detailed com- 
plaint against the accused had already been 
recorded, and thongh the sanction for the 
prosecution was had in form, there is no 
daubt that the case presented in the state- 
ment of the Prosecuting Inspector was the 
ease which the District Magistrate intended to 
sanction. He undoubtedly had jurisdiction 
to give a sanction under section 195 of the 
Criminal Procedure Code. His failure to 
comply with the provisions of that section 
was an irregularity which, having regard to 
section 537 (b) of the same Code, did not 
affect the validity of the order of the Sub- 
Divisonal Magistrate for the issue of process 
against the accused, and the progress of the 
trial which had already been made before 
the Sessions Judge set aside the sanction. 
The revoeation of the saction was, I think, 
rightly interpreted to involve a settling aside 
of all proceedings taken under that sanction, 
and though this was not illegal, seetion 
537 being subject toall earlier provisions 
in the Code, including section 195 (6), the 
learned Sessions Judge would have done well, 
in this particular case, to have pointed out 
the irregularity in the sanction and allowed 
the trial to proceed. However, ] have not been 
asked to revise the order of the Sessions Judge, 
nor doesit involve any error of law which 
would justify me in doing so. 

But the subsequent proceedings of the 
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District Magistrate purporting to be under 
section 476 ofthe Criminal Procedure Code 
are not merely irregular— they are without 
jurisdiction and illegal: and section 537 cannot 
save such proceedings. That section van 
only be used to repair irregularities which 
have not oceasioned any failure of justice. It 
cannot make legal that which is illegal, as 
pointed out by the Privy Councilin Sub- 
gahmania Ayyar v. hing-Emperor (9). 
Jurisdiction to act under section 476 is given 
by tl e express terms ofthe section in respect 
of offences committed in the presence 
of the Court exercising the jurisdiction, 


or brought to its notice in the course of a’ 


judicial proceeding. There bas been some 
conflict of opinion between the several High 
Courts in India (a) as to the Court which 
can proceed under the section, and (b) as to 
the time within which the jurisdiction is to 
be exercised. In Calcutta and Madras the 
view has prevailed that the word ‘Court? in 
section 476 means the Judge who tries the 
ca e in the course of which the offence is com- 
mitted or brought to notice, and that the 
power to order prosecution must be exercised 
immediately after the conclusion of the case, 
so as to bea part of the same proceeding: 
Begu Singh v. kauperor (1G), Atyakannu Fillui 
v. Emperor 11), dn re Rahimatulla Sahib 
(12), all of which are Full Bench decisions. 
In Bombay and Allahabad the opinion is 
that the section imposes no time limit, and 
that the word ‘Court’ is not confined to the 
individual Judge before whom the offence 
was committed, but includes his successors 
and also Courts to which he is subordinate: 
In re Lakshmidas Lalii (13), Gtrwar Prasad 
yv. Empeor (14), Kamta Prashad v. 
Emperor (15). But all the High Courts 
are agreed that the offence fo. which a pro- 
secution can be ordered under section 476 


(9 25 M. 61,11 M. L.J. 233; 8 Rom. T. R. 540; 6 
C. W. N. KUG; 28 I. A. 257 (P. C.); 2 Weir 271. 

(10 440.5515 C. L. 7. 508; 11 C, W. N. £68; 5 
Cr. la. J. 898 2 M. Ta, 1. 298 (F. BJ, 

(11) | Ind. Cas. 597; 82 M. 49; 1 M, L. T. 404; 9 Cr, 
L.J3.4';]9 M. L. J. 42 

(12) 61] M. .40; 7 Cr L. J. 64,3 M. L. T. 99; 17 M. 
L. J. 584 

(13) 42 B.184;7Cr. L. J 85; 3 M. L. T. 116; 10 
Bom L. R. zR. | 

(14) I Ind. Cas. 806; 6 A. L. J. 8¢?; 9 Cr. L.J. 2'9. 

. {15} 9 Ind, Cas. 497; 8 A. L. J. 240; 12 Cr. L. J. £3; 

33 A, 386. 
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must have been either committed before the 
Court making the order or brought to its 
notite in the course of a judicial preceeding 
pending beforeit. There is, and can be, no 
difference of opinion on this point, because the 
langnage of the section i» perfectly plain. In 
the present case the alleged abetmeut of false 
evidence for which tle District Magistiate 
wishes to prosecute the present applicant 
was admittedly not committed betue his 
Court, and we have his own order of the 1th 
December 1913 to show that it was brought 
to bis notice ina Police report, and uot in 
the course of any judicial proceeding then 
pendiug before him. Hecould not afterwards 
set up a judicial proceeding fur the purpose 
of again informing himself of what he 
already knew, so as artificially to create for 
himself jurisdiction under section 476. That 
would be a reducing of the law to absurdity. 
In respect of an offence already notified to 
him extra-jndicially, he could not have 
jurisdiction to proceed under section 476, 


But, let it be assumed, for the sake of 
argument, that tle District Magistrate 
could close his eyes to the notice of the 
alleged offence already given to him ly 
the Pol.ce in a departmental report and 
could look for a fresh notice in the course 
of a judicial proceeding, it is still manifest 
that he never received any such notice. In 
showing cause against the 1ule issued to. 
him the learned District Magistrate seems to 
suggest that hiscaling up of the record of 
Case No. 129 of 1912 aforesaid was a 
“judicial proceeding.” I am very clear 
that the calling up of a record under that 
section and the subsequent examination 
thereof do not constitute a ‘judicial pro- 
ceeding” within the meaning of that phrase 
in the Code of Criminal Procedure. It 
may be conceded that the definition—if it 
can beso called—of a “judicial proceeding” 
given in section 4 (m) of the Criminal 
Procedure Ccde is not exhaustive; but 
common sense draws an easy distinction 
between the executive, or administratie, 
aud ihe judicial powers and procedure of 
a Comt. livery superior Court constantly 
examines the records of the Courts sub-. 
ordinate to it. This is ‘an administrative 
act. On making stch examination it may or 
may not find an errcr calling for interference 
in revis'cn. In the former event, it registers 
a case and enters) uponla..judicial proceed- 
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ing : in the latter, it returns the records 
generally without any note thereon, and n^ 
jvlicial proceeding takes place. In Sungilra 
Pillai v. The District Magistrate of Trichina- 
poly (16) the Court refused to decide whether 
an order passed after and as the result of 
an examination of records called up under 
section 435 aforesaid was a jndicial pro- 
ceeding. But in In re Subbaraya Vathyar (17) 
it was held that the calling up of records 
under section $.f sas not a judicial pro- 
ceeding from which jurisdiction to act under 
section 476 could be obtained, and in this 
view I concur. < 


But I go further in this ease. Even if 
` the act of the District Magistrate in sending 
for the record of Case No. 129 of 1912 
aforesaid and perusing the same was a 
judicial proceeding, such perusal did not 
bring to his notice. that the witnesses in 
the case had given false evidence. ‘The 
whole of the case against the present 
accused rests on statements and circum- 
stances entirely outside that record. 
Yet on perusing that record the District 
Magistrate proceeded to hold an inquiry 
under section 476. That was ultra vires. It 
is true that this inquiry was made judicially 
-and disclosed evidence of the alleged 
offence: but a Court cannot take action 
under section 476, for the purpose of 
obtaining notice of the offence to be dealt 
‘with under that section. It must have such 
notice, before it can legally make any inquiry 
under that section. 


For all these reasonsit is manifest that 
the proceedings of the District Magistrate 
under section 476 of the Criminal Procedure 
Code were ultra vires, and the illegality 
cannot be cured by applying section 537 of 
that Code. It is to be regretted that a 
prosecution deemed advisable by the District 
` authorities should be blocked in this way : 
but such obstruction is inevitable if the 
plain provisions of the law are not followed. 
The District Magistrate did not follow the 
simple provisions laid down in section 195 
—he once ordered the filing-of a complaint 
and subsequently a Police challan in the 
same case —an | altogether the procecure 
has been confused and uneertain. Surely 


(16, 25 M. 659; 2 Veir 599, 
(17) 15 M. L. J. 489; 3 Cr. L. J. 118, 
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if was simple enough for some offivial— 
preferably not a Public Prosecutor —to draw 
up a complaint of the offence charged, 
with details as to time and place, and 
apply tu the District Magistrate to sanction 
the presentation of the same, and having 
obtained it, to file the complaint before the 
proper Magistrate in the usual way. Ido 
not undertake to advise the course which 
the District Magistrate should now follow, 
The law is clear and simple, and he has 
opportunity for obtaining legal advice there- 
on. The proceedings of the District Magis- 
trate under section 476 of the Criminal 
Procedure Code, and all pr ceedings arising 
out of his order of the Sth April 1914, 
are hereby set aside as illegal, and the 
applicant is discharged from all lability to 
appear and answer to the case instituted 
under the mder of the Sth April 1914. If 
further action against him im respect of the 
alleged offence is deemed advisable, it must 
be taken in accordance with law. 
Licuisiou allowed. 


BOMBAY HIGH COURT. 
CRIMINAL Revision Perition No. 404 or 1914. 
February 10, 1915, 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 

ADURJI AND Brotirrs—Accusrep 
VETSUS 
EMPEROR — PROSECUTOR. 

Bombay District Municipalities Act (Bom. Act IL of 
190 ,s 96 Using room bult as shop for residential 
purposes—“ Conversion of any building,” meaning of. 

The words “conversion of any building”, in Expla- 
nation to section £6 of the District Municipalities Act, 
necessarily imply some change in the building itself 
and, therefore, they do not cover a case where 
the building remaing absolutely unchanged and the 
only thing that is changed is the use or occupation to 
which the building is put. [p. 518, cols, L & 2.) 


Criminal application for revision from 
an order passed by the first Class Mapia- 
trate of Karad, varying the convicticn but 
confirming the sentence passed by the 
second Class Magistrate of Medha. 

Mr, Ceyn (witb him Messrs. Rutonlal 
Ranchhoddas and K. H, Kelkar), for the 
Applicants. 
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Mr. Strangman, Advocate-General, (with 
him Mr. S. S. Patkar), Government Pleader, 
for the Crown. 

JUDGMENT. 

Hrarox, J.—This case has been very 
carefully argued and appears to be regarded 
as one of some importance. What happened 
was that the applicant obtained leave to 
build a shop in Mahableshwar in the year 
1903. He bnilt what he obtained permission 
to baid, but he used it as a dwelling- 
house, and not asa shop, up to November 
lvil. Thereafter he used the principal 
room, the biggest room I gather, as a 
shop, and continued so todo until Octcher 
1913. Then he let the whole building to 
a tenant and the whole of it was used by 


that tenant as a dwelling-house. He has 
been convicted on these facts of what 
may be very correctly described as the 
conversion of a shop into a dwelling- 
house without permission. If such a 


conversion comes within the terms of section 
96 of the District Municipalities Act, then 
the conviction is correct. ‘I'hat section 
was held to apply both by the trying 
Magistrate and by the Snub-Divyisional 
Magistrate who heard the case in appeal. 

‘I'he question is whether the conversion of 
a shop into a dwelling-house is: such a 
conversion as is contemplated by the 
section. There is no doubt that in general 
the section deals with alterations, actual 
structural alterations, to buildings. But by 
an Explanation at the end of the section 
we find that to erect a buliding (and to 
erect a building is a phrase used in the 


section) includes, amongst many otber 
things, the conversion into a place for 
human habitation of any building not 


originally constructed for human habitation. 
We have here a building which, we may 
take it, was originally constructed fora 
shop and I will take it for the purpose of 
argument that it was not therefore originally 
constructed for human habitation. We 
have a building, therefore, of the kind 
contemplated by this particular portion of 
the Explanation. Nevertheless, it seems 
to me that the words “conversion of any 
building”, I mean the plain English of 
the words without going into tech- 
nicalities or refinements or anything of 
that kind, necessarily imply some change 
in the building itself aud, therefore, they 
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do not seem to me to cover a case where 
the building remains absolutely unchanged 
and the only thing that is changed ts the use or 
occupation to which the building is put. 
This view is strengthened by an analysis of 
section 96 asa whole. I do not think either, 
as contended by the Advocate-General 
contrary to the opinion of the Snh-Divisional 
Magistrate, that an offence is made ont under 
section 155 of the District- Municipalities Act 


by reason of a disobedience such as is 
contemplated by clause 2 of section 96. The 
particular part of that clanse whieh, it is 


sought to use, deals with conditions in 
writing imposed with reference to a building. 
In this ease certain conditions in writing 
were imposed, but not one of those 
conditions has been, brvuken. At any rate, it 
is not shown that it is so. And | cannot find 
in this case that the writing implied any 
condition which has been broken, so that 


neither directly ‘nor by implication do I 
think that an offence uuder section 155 is 
made out. Therefore, | think that the 


conviction must be set aside and the fine, if 


paid, refunded. 
Sual, J.—TI agree. 
Conviction and sentence set aside. 


MADRAS HIGH COURT. 
Criminart, Appear No, 641 or 1914, 
February 11, 1915. 

Present;-- Mr, Justice Spencer and 
Mr. Justice Seshagiri Alyar. 
ANNAVI MUTH!IRIYAN—Prisoner— 
APPELLANT 
VEPRUS 
EMPERROR— RESPONDENT, 

Evidence Act (I of 1872), ss 38, 58—Cowrt, duty of, 
athile admitting statement of absent acttness— Irvregu- 
larity Consent of accused or his Counsel as to admis- 
sion of ce:tain evidence, effect of— Criminal Procedure 
Code (Act V of 1898), s 5)7— Trial by Jury—Charge to 
Jury-—Misdirection, effect of. 

Under section 83 of the Evidence Act the Judge 
has to satisfy himself that the presence of the 
witness cannot be obtained without an amount of 
delay or expense which he considers to be unreas@n- 
able, before he adits a statementm de by the absent 
witness in a previous judicial proceeding. It is not 
enough to have the statement of tho Public Prosecutor 
to that effect but there must be jndependent evidence 
Lefvre him kefcre he cen cxercise the powers given 
to him under the Evidence Aci. [p. 620, col. 1.) 

‘Therefore, where a Judge acts upon the state ent 
of the Public Prosecutor his procedure is irregular. 
[p 520, col 2.] 

The English decisions relating to evidence can be 
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relied upon in India. [p. 520, col. 2.] 

Prima facie the consent of the accused or his 
Counsel is the presumptive evidence of the abseuce 
‘of prejudice. [p. 521, col. 2.] 

Empress of India v. Mulu, 2 A 640; In the matter of 
the petition of Rami Reddi, 3 M. 48; 2 Weir 756. Em- 
peror v. Kangal Mali, 26 Ind Cas. 161; 15 Cr, L. J. 
713: 41 ©. 691; Noshai Mistri v. Emperor, 5 C. 958; 
6C.L. R. 353; Queen v. Lukhun Santhal, 21 W. R. 
56 Cr., followed. 

‘The rules of evidence are subject to the general 
principles of jurisprudence and it is the duty of the 
prosecution to establish the case aginst the accused, 
and they should notrely upon admissions made by 
him in the course of his trial for convicting him. [p. 
521, col .] 

Imperatrix v. Pitambar Jina, 2 B. 61; Collector of 
Gorakhpur v. Palakdharit Singh, 12 A. 1; Rzy v. Ber- 
tand, 4 Moore P. C. (x. s.) 462: 36 L, J. P.O. ök; 1P. 
C 520; 16 L. T 752: 6 W, R. 9 10 Cox. C. C. 618; 16 
E. R. 391; Queen v. Bholanath Sen, 25 W, R. 57 Or; 2 
C. 23; Quren v. Bishonath Pal, 12 W. R.3 Cr; 3 B.L, 
R. £0 Cr.: 1 Tnd, Jur. 288; Queen v. Rughoonath Doss, 23 
W. R. 59 Cr; Raingaswami v. Emperor, 18 M. h, 
J. 330; 38 M. L T. 407; 8 Cr. L.J, 152; Subba v. Queen- 
Empress, 9 M. 83; 2 Weir 256; Emperor v. Sakhuram 
Panlurang, 26 B. 50:3 Bom. L. R. 555; Purmessur 
Singh v. Sor op Authikaree, 13 W. R. 40 Cr; In the 
matter of the petition f Jhubboo dhatan, 8 C. 739; 
1°C. L. R. 233: 6 Ind. Jur. 639; Emperor v. Waman 
Shivam Damle, 27 B. 626; 5 Bom. L. R. 599, followed 

In a trial by jury, reeyptinn of inadmissible ovi- 
dence by the Judge and his failure to warn the 
jury against considering such evidence amounts to 
misdirection, which vitiates the whole procceding. 
fp. 5 0, col. l; p. 521, col, 2.] 

Appeal against, an order of the Court 
of Session of the South Arcot Division, 
in Case No. 29 of the Calendar for 1913. 

Mr. T. Arumatnatham Pillai, for the Ap- 
pellant. 

Mr. Nugent- Grant, for the Government. 

JUDGMENT. š 

SPENCER, J.— Apart from the question of 
the improper admission at the trial of the 
evidence of Akilanda Soma Naick given 
before the committing Magistrate without 
proof that it was impossible to procure his 
attendance before the Sessions Court with 
which my Jearned brother has fully dealt, 
. I think that the accused is likely to have 
been further prejudiced in, bis trial by 
the misreception of hearsay evidence and 
that on this account also 
must succeed. The only .evidence to con- 
nect the accused with this. dacoity is the 
statement of two witnesses, vzz., Akilanda 
Soma Naiek examined in the Committing 
Magistrate’s Court and P. W. No. 2 exa- 
mined in the Sessions Court. Both of 
these persons, on their own admission, are 
men employed by the Police to do private 
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detection work in Kallar villages on behalf 
of the Police, anl in my opinion the 
Jary should have been cautioned against 
acting too readily upon such evidence. 
Both of these witnesses have given a 
detailed statement as to the inquiries 
made by them to obtain a clue to the 
dacoity, if the course of which they 
employed one Chinnapayal as an agent. 
The statements of Chinnapayal, who has 
not beei examined as a witness tn the trail 
of the accused, are not admissible in evi- 
dence, but in the depositions of both of 
these witnesses, the statements as to what 
Chinnapayal said have been recorded as 
though it was dicet evidence. One of the 
statements made by Chinnapayal as given 
by P.W. No. 2 is that four persons 
named by him had taken part iu this 
dacoity and some others whose names he 
did not remember: one of those names was 
that of the accused under trial. 

What Chinnapayal said was not evidence 


and should not have been admitted by the 
Sessions Judge, and it is likely to have 
prejudiced the Jury in deciding whether 


the accused was guilty or not. There are 
otber statements in these depositions refer- 
ring to other offences which were irrelevant 
for the purposes of this trial If the 
Sessions Judge found ib necessary to admit 
suh evidence for other purposes, he should 
have cautioned the Jury as to its relevancy 
against the present accused. For these 
reasons, I agree that the conviction must 
be set aside and that the accused shouid 
be re-tried. 

SESHAGIRI Aryar, J.—The Jury brought 
in a verdict of ‘guilty’ against the accused 
in this case and the Sessions Jadge con- 
victed them of the offence of dacoity. 

It is argued in appeal that there have 
been misdirections by the Judge and im. 
proper admission of evidence, which have 
prejudiced the accused and the verdict of 
the Jury. Ido not thiuk it has been proved 
that there has been any positive miscdirec- 
tion to the Jury, except it be the failure of the 
Sessions Judge to draw pointed attention 
to the fact that they have to rely upou 
the testimony of au absent witness in the 
case. He refers in paragraph 7 of his 
summing up to the fact that the Jury are not 
dependent on the evidence of Akilanda Soma 
- Naick alone. That cannot be regarded asa 
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direction to disregard the evidence of this 
absent witness. Other points relating to 
misdirection were mentioned, but they all, 
affect the appreciation ofthe evidence and 
do not point to any failure on the part of 
the Sessions Judge to direct the Jury aright. 
"But on the question of the improper admis- 
sion of evidence, I am of opinion that 
the conviction should be set aside. tn the 
course of the examination of the 2nd witness 
for the prosecution reference was made to 
the accused having taken parë in another 
dacoity; this evidence ought not to have been 
allowed to goin. The nature of the evidence 
is such that it would have prejudiced the Jury 
against the accused. But the more serious 
objection relates to the admission of the 
evidence of one Akilanda Soma Naick who was 
examined before the trying Magistrate. The 
Sessions Judge says: “This man has not put 
in an appearance in this Court and it does 
not appear why he has not come.” Further 
on he says that “the Public Prosecutor asked 
that his deposition in the lower Court might 
be filed as evidence here, as ib seemed that it 
would be causing unnecessary delay in the 
disposal of the case if it had to be adjourned 
for securing his attendance.” Again he says 
that the accused’s Pleader does not object 
to the evidence given before the Magistrate 
being admitted under section 33 of the 
Evidence Act. Under the Evidence Act the 
Judge hasto satisfy himself that the pre- 
sence of the witness cannot be obtained 
without an amount of delay or expense which 
be considers to be unreasonable. It is not 
enough to have the statement of the Public 
Prosecutor to that effect. There must he 
independent evidence before him before he can 
exercise the powers given to him under the 
Evidence Act. Farther, the Appellate Court 
may not be prepared to act upon representa- 
tions which have satisfied the Trial Judge. 
Ít is, therefore, incumbent on the lower Court 
to have on record some legal evidence on which 
he could act. It was held in Empress af India 
v. Mulu (1) that it is the duty of the Court 
acting under section 33 to. have reliable eyi- 
dence regarding the impracti cability of procur- 
ing the attendance of a witness. In the matter 
of the petition of Rami Reddi (2) this conclu- 


(1) 2 A. 646. 


` (2)3 M, 48; 2 Weir 753. 
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sion seems to have found fiyour with the learned 
Jaiges of this High Court. In a recent case in 
Caleatta in Einperor v. Kangal Mali (3) notler 
similar circumstances the learned Judzes 
printed out the danger of allowing statements 
mide in the Conrt belnw to be used as 
evidence without having taken the necessary 
steps to ‘ensure the attendance of the witness 
11 the Court. The same view was taken in 
Noshat Meistri y. Empress (4) and in the Queen 
v. Luthun Santral (5). I am, therefore, of 
opinion that the procedure of the Sessions 
Jadge in acting upon the statement of the 
Pablie Prosecutor was irregular. 


Does the fact that the aeccused’s Pleader 
consented to the course make any difference 
in the matter? This questionis not altogether 
free from difficulty. Tt ia true, as pointed 
out in Imperatriz y. Pitambar Jina (6), that 
the provisions of the Evidence Act relating 
to the admissibility of evidence are as 
applicable to criminal trials as to civil 
trials, There can be no doubt upon this 
matter, as section 1 of the Evidence Act 
says that “the Act extends to all judicial 
proceedings in or before any Court includ- 
ing Courts-martial.” Therefore, section 17 
of the Evidence Act governs trials before 
the Sessions Court. The question remains 
whether the provisions of the Act are ex- 
haustive of the rules of evidence and 
whether he can invoke the aid of the 
principles of jurisprudence or of English 
Law as supplementing and explaining the 
rules of evidence given in the Act, The 


high authority of Edge, C. J., in the Collec- 


tor of Gorakhpur v. Palakdhard Singh (7) 
can be cited for the position that English 
decisionsrelating to evidence can be relied upon 
in India. I cannot agree with the learned 
Public Prosecutor that we are not entitled 
to refer to English decisions as the Act is 
self-contained. Such a practice has the 
authority of very -erainent Judges in India. 
and I am not prepared to depart from 
it. Section 58 of the Evidence Act lays 
down that no fact need be proved in any 


(3) 26 Ind. Cas. 161; 4" C. 601, 15 Cr. L. J. 413. 
(4) 5 C. 958; 6 0. L. R. 353. 

(5) 2] W. R. 66 Cr. 

(6) 2 B. 61. 

(7) IZA. 1 
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proceeding which the parties thereto or their 
agent agreed to admit at the hearing. ‘The 
‘Jearned Public Prosecutor argnes from this 
that as the Pleader for the accused dis- 
pensed with the personal appearance of 
Akalandasoma Naick in the Sessions Court, 
the acensed is bound by such an admission. 
The rules of evidence are subject to the 


general principles of jurisprudence that it is” 


the duty of the prosecution to establish the 
ease against the accused, and that they 
should not rely upon admissions made by 
him in the course of the trial for convicting 
‘him. In Reg. v. Bertrand (8) the Judicial 
Committee of the Privy Council in a very 
elaborate judgment point out the inadvis- 
ability of basing a conviction upon evidence 
which but for the consent of the accused’s 
Counsel should not have been admitted. 
This decision was followed in Queen v. 
Bholanath Sern (9), where the learned 
Judges pointed cut that no conviction should 
be based against the accused upon anything 
that he said or consented in the course of the 
trial. Queen v. Bishonath Pal (10), Jungi 
Khan v. Hur Chunder Rat (11) and Queen 
y. Rughoonath Dass (12) are to the same 
effect, | may cite Faxgaswamt v. Emperor 
(13), a decision of ihe learned Chief Justice, 
in favour of the same position. It may be 
argued that in most of these cases the 
consent of the accused or of his Counsel was 
given for an infraction of the rules of 
procedure contained in the Ccde of Criminal 
Procedure. Ido not think any difference 
ean be made between the violation of a 
rule of procedure and the violation of a 
rule of evidence. The decision in Emperor 
v, Sakharam Pandurang (14) is strongly in 
favour of the contention of the Vakil for 
the appellant. In Subba v. Queen- 
Empress (15), the learned Judge of this 
Court, while. holding that the improper 
admission of evidence was illegal, came to 
the conclusion that the accused was not 
prejudiced by such evidence being admitted 


(R) 4 Moore, P. C. (xN. s.) 460: 36 L. J. P. C. 5l; 1 
P. C. 520; 16 L. T. 752; 16 W. R. 9; 10 Cox. 0. C. 618; 
16 E. R.39 . 

(9) 20. 23; 25 W. R. 57 Cr. 

(10) 12 W. R. 3 Cr 3 B. L. R. 20 Cr, 

(L } 16 W. R. 69 Cr. 

(12) 23 W. R. 59 Cr. 

M.T.. J. 330; 3 M. L, T. 407; 8 Cr. L. J. 102, 
B. 50; 3 Bom. L. R. 58. 
(15) 9 M. 83; 2 Weir 856. 


INDIAN CASES. ; 


521 


and that, therefore, it was not necessary to 
order atrial. The same view has been taken 
in Purmessur Singh v. Soroop Audhikaree (16) 
and in n ihe matter of the petition cf Jhubboo 
Mahton (17). I understand these judg- 
ments to lay down that prima facie the 
consent of the acensed or of his Counsel is 
presumptive evidence of the absence of 
prejudice. I do not take these rulings to 
lay down anything more than that. I do 
not think if was intended to rule that, 
because an irregular procedure or improper 
admission of evidence has been consented 
to by the accused, it precludes the Judges 
hearing the case from deciding whether, 
notwithstanding the consent of the accused. 
his .case has been prejudiced by the 
irregularity. In the present case the Sessions 
Judge pointed out distinctly “that unless 
you believe the story told by the Ist 
prosecution witness and Akilanda Soma 
Naick, there is no case against the accused.” 
if Jam right in my conclusion that the 
evidence of Akilanda Soma Naick should 
not have been admitted in evidence, it is 
impossible to argue that the Jury were 
not prejudiced by its inclusion, seeing that 
there was only one other witness on whose 
testimony they had to rely for basing the 
conviction against the acensed. I have 
already diawn attention to the reception 
of another piece of evidence which ought 
not to have been allowed to be given in 
the case. As was pointed out in Emperor v. 
Waman Shivram Damle (18) such a course 
amounts tu misdirection. In my opinion 
the verdict of the Jury and the convic- 
tion by the Sessions Judge should be set 
aside. 
Conviction set aside. 


(16) 13 W. R. 40 Cy. 
(17) 8 C. 789; 1° C. L. R. 238; 6 Ind. Jur. 639, 
626; 5 Bom. L. R. 599, 
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MADRAS HIGH COURT. 
Crouvan Revisron Case No. 774 or 1914. 
CRIMINAL Revision Perition No. 646 or 
1914. 
CRIMINAL Ravisron Case No. 72 or 1915 
(TAKEN op No. 9 or 1915.) 
February |, 1915. 
Present: - Mr. Justice Spencer and 
Mr. Justice Seshagiri Atyar. 
Inve MALA MEKAULAKATI SUBBADU— 


PETITIONER ACCUSED. 

Criminal Procedure Code (Aet V of 1898), ss. 238, 
239, 637—Misjoinder of  charges—Joint trial — 
Offences in different villuges on different nights—One 
accused charged with offences under ss. 457 and 380, 
Penal Code, and other with offences under ss. 457 and 
880 0r 41, Penal Code-—‘Sime transaction —Irregu- 
larity or illegality, whether curable. 

Section 239, Criminal Procedure Gods, does not 
permit the joint trial of acoused for different offences 
committed in the course of different transactions. 
[p. 523, col. 2.] 

Where, in respect of offences of honse-breaking 
and theft committed in two different villages on two 
distinut nights, the Ist accused was charged with ‘he 
offences under sections 457 and 380, Indian Penal 
Code, and tho second accused with those under 
sections 457 and 389 or 411, Indian Penal Code, and 
both the accused were tried at one trial in respect of 
the above charges: 

Held, that the trial was bad. [p. 528, col. 2 and p. 
524, col 1.) 


Budhai Sheikh v. Emperor, '0 C. W. N. 32; 33 O. 
992.3 Or, L. J. 126 and Emperor v. Jethalal Htrlo- 
chang, 7 Bom. L. R. 527; 29 B. 449; 2 Cr. L. J. 4980, 
followed. 

Held, further, that the charge was bad for vague- 
ness, as it did not specify the articles stolen or the 
name of the person whose house was broken into and 
the place of offence was given only as oue village 
whereas the trial was for offences committed at that 
village as well as another. [p. 523, col. 2.] 


Per Seshayiri Aiyar, J.—Disregard of a plain duty 
cast by Jaw on a Magistrato cannot ba condaaed with 
reference to section 537, Criminal Procedure Code. 
[p. 524, col. 1.] 

Section 233, Criminal Procedure Code, must, be 
xtrictly applied save where the Code itself provides 
exceptions. [p. 624, col. 1.) 


Subrahmania Ayyar v. King-Emperor, ILM. L. J. 
283. 3 Bom. L. R. 540;5 O W. N. 866; 28 L A. 257; 
25 M. G1: 2 Weir 271; Raman Behary Dis v. Emperor, 
22 Ind. Cas. 729; 18 U. W. N. 1152; 15 Cr. L. J. 1583: 41 
C. 722, Emperor v. Mata Prasad, A. W. N. (1905) 52; 
5 A. UL. J. 450; 30 A. 851, 8 Cr. L. J. 4; Gobind Koeri 
v. Emperor, 6 ©. W. N. 468; 29 C. 385 and Musat 
Singh v. Emperor, 22 Ind. Cas. 1008; 18C, W. N. 
183; 15 Or, L. J. 224; 41 O. 65, referred to. 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1893, 
praying the High Court to revise the order 
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of the Court of the Deputy Magistrate of 
Cuddapah, in Oriminal Appeal No. 32 
of 1914, preferred against that of the 
Stationary Second Class Magistrate of Cud- 
dapah, in Calendar Cases Nos. 311] and 312 of 
L914 and case taken up by the Court sue 
motn in respect of the 2nd acensed, 
FACTS.—There was a house-breaking 
a certain night 
in the village of ‘Tadigotla, and ọn the 
next night a similar offence was committed 
in the village of Nallapu Reddi Palli, 
about four miles distant from the former. 
The stolen property was recovered two 
days after the second theft. The accused 
(the 2ud being the concubine of the first) 
were chargea before the Stationary 2nd 
Class Magistrate of Cuddapah, the first 
with offences under sections 457 and 388), 
Indian Penal Code, and the second with 
olfences under sections 457 and 399 or 4:1, 
Indian Penal Code. The charge did not 
specify either the articles stolen or the 
owner of the houses broken into and the 
name of only one village was mentioned in 
the sharge, while the trial was for offences 
committed in two villages. The Sub. 
Magistrate convicted the accused of the 
offences charged. On appeal the Deputy 
Magistrate of Unuddapah confirmed the con- 
viction, holding that though the joint trial 
and joint charge were bad, that was only 
an irregularity which was cured by section 
037, Criminal Procedure Code, as the same 
was not shown to have prejudiced the 
accused in any way. The Ist accused 
thereupon preferred this criminal revision 
petition to the High Court, which took 
up suo mutu the case of the 2nd accused. 
Mr. Koti Reldi, for Mr. K. Subba Reddi, 


for the Petitioner:—-T[he trial is vitiated 
by misjoinder of charges. The offences 
took place in different villages and on 
different nights. They ought not to have 


been tried at one trial: Budhat Sheikh v. 
Emperor (1) and Emperor v, Jethalal 
Harlochand (2). Raman Behary Das v. Emperor 
(3) lays down that, in the absence eof 
exceptions provided in the Code, section 
233, Criminal Procedure Code, must be 
strictly applied. This is notan irregularity 

(1) 33 0. 292; 10 €. W. N. 82; 3 Or. L. J. 126. 

(2) 29 B. 449; 7 Bom. L. R. 527: 2 Cr. L. J. 480. 

(8) 22 Ind. Cas, 729; 41 C. 722; 183 C. W. N. 1152; 
15 Cr. L. J. 158. 
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but an illegality and as” such is incurable: 
Subrahmana Ayyw v. KingeHmp2ror (4), 
E.uperor v. Mata Prasul (5) and Gobind 
Koeri y. Emperor (6). Offences of theft and 
receiving stolen property are nb triable at 
one trial. Further the charge is vague and 
indefinite. 

Mr. P. R. Grant, for the Public Prosecutor, 
on behalf Government, argued gontra and 
contended that the offences arose out of 
the same transaction aud so the joint 
trial was perfectly legal and that at the 
most it was only a curable irregularity 
as the accused were not shown to have 
been prejudiced thereby. 


ORDER. 
SPENCER, J.—It is contended that in this 
_case there has been a misjoinder of charges 
and I find the contention to be sound. 

It appears that house-breaking and theft 
occurred in two villages four miles apart 
on two successive nights. The Ist accused- 
was charged with house-breaking and theft 
and the 2nd accused, his concubine, was 
charged with house-breaking by night and 
theft or in the alternative, with receiving 
stolen property. 

Seeing that no witnesses came forward 
to say that they had seen the thieves in 
the act of committing the offences of house- 
breaking and theft, it is not clear why 
the male prisoner was not also charged 
in the alternative under sections 457 and 
330 or section +11 of the Indian Penal 
Code, but perhaps the Magistrate may 
have considered that the female prisoner 
was less likely to have taken an active 
part in the theft and house-breaking. 

Be this as it may, there is nothing to 
suggest that the house-breaking and theft 
at Nallapu Reddi Palli was part of the 
same transaction as the house-breaking 
and theft at Tadigotla, and we must, 
therefore, take it that they were two 
separate transactions. 

o Nowas pointed ont in Budilad Sheikh v. 
Emperor (1), which had been followed by 
decisions of this Court, section 289, 
Criminal Procedure Cude, is the section of 


(4): 25 M. 61; TL.M.L.J. 233: 3 Bom. L. R. 549; 5 C. 
W: N. 866: 28 L A. 257; 2 Weir 271. 

(5) 80 A. 851; A. W. N. (1908) 152; 5 A. L. J. 450; 
8 Cr. L. J. 4. 

(6) 29 0. 385; 60. W, N., 468, 
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the Code which deals with the trial of 
more persons than one and it permits 
them to be tried jointly for the same 
offence or for different offences committed 
in the course of the same transaction, but 
not for different offences committed in 
the course of different transactions. 

In the present case prosecution witnesses 
Nos. 1 and 2 identified a cloth (material object 
No. 1) as one that had been stolen from the 
house of prosecution witness No. 1 at Tadigotla 
and prosecution witness No. 3 identified a 
jewel (material object No. 2) as one that had 
been stolen from his house at Nallapw 
Reddi Palli. The two accused were tried for 
different offences in respect of these two 


articles stolen on different occasions, a 
procedure which tended to cause com- 
plication, besides being unwarranted by 
law. 

The charge is also bad for vagueness, 
as it does not specify the articles stolen 
or the name of the person whose house 


was broken into, and the place of offence 
is given only as Tadigotla, whereas the 
trial was for offences committed both at 
Tadigotla and at Nallapu Reddi Pali. 

We accordingly set aside the convictions 
and sentences and direct that the accused 
be re-tried on charges properly framed by 
such Magistrate as the District Magistrate 
of Cuddapah may direct, other than the 
Magistrate who has already tried the 
case, 


Sasuagint Aryax, J.—I entirely agree. 
The alleged thefts were on two different 
dates in two different villages. The stolen 
property was recovered two days after the 
second theft. The Public Prosecutor has not 
argued that these three incidents relate to the 
same transaction. Under section 233, there 
should be separate charges and separate trials, 
unless any of the exceptions contained in sec- 
tions 234 to 239 apply. The Appellate Magis- 
trate, while conceding that the joint trial and 
jointcharge were irregular, has held that as the 
irregularity has not baen shown to have preja- 
diced the accused, the proceedings need not be 
setaside. Jt was pointed nut in Subrahmnnia 
Ayyarv. King-Emperor (4) that “disobdience 
an express provision as toa mode of trial’? | 
was neta mere irregularity. Following this 
dictum, the learned Judge of the Calcutta High 
Court in Raman Behary Das v. Emperor (3) 


hi 
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held that section 233 must be strictly 
applied save where the Code itself provides 
exceptions. The language of the section is 
imperative, and I am unable to agree with 
the Court below that the disregard of a plain 
duty cast by law on the Magistrate can be 
condoned with reference to section 537. See 
Em;eror v. Mata Prasad (5) and Gobind 
Koeri vy. Emperor (6). 

I have already stated that the joinder of 
the charge of theft with that of receiving 
stolen property, not in the alternative, but 
cumulatively is not countenanced by the 
Code. It may be argued on the analogy of 
the decision in Musai Singh v. Emperor (7) 
that this defect can be cured as the irregulari- 
ty related only to the failure to frame distinct 
charges. It is also doubtful whether the two 
offences may not be said to arise out of the 
same transaction. See, however, Mohendro 
Nath Das Gupta v. Emperor (8). But there 
can be nodoubt that the trial of the Ist 
accused with the second accused, who was 
only charged with an offenve under section 
411 of the Penal Code, is illegal. Section 
239, which :ermits of a joint trial of more 
than one accused, does not cover this case. 
See Emperor v. Jethalal Harlochand (2). 

J argree in the order proposed by my learned 
colleague. 


Conviction cet aside. Re-trial ardered, 
(7) 22 Ind. Cas. 1008; 41 C. 66; 8 ©. W. N. 183; 
15 Ci. L. J. 224. 
(8) 29 0. 387; 6 C. W. N. 550. 


PUNJAB CHIEF COURT. 

CO RIMINAL Revision Petirion No. 408 or 1914. 
December 1ò, 1914. 
Present:—Mr. Justice Shah Din. 
HIDAYATA. AND oOTHERS~—Con\ IeTs— 
APPELLANTS 
VETSUS 
EMPEROR—Proseccror—- RESPONDENT. 

Penal Code (Act XLV of 1860), s. 401- Belonging 
to a gang of thieres—Conviclions prior to formation 
of gang and orders under s. 110 of Criminal 
“Procedure Code, admissibility of evidence as to— 
Limitation Act IX of 1908), s. 12— Application for copy 
of judgment mislaid— Limitation. 

In a trial under section 401 of the Penal Code 
evidence of the previous convictions of secme cf the 
accused for offences of theft, house-breaking and 
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receiving or concealing stolen property both prior and 
subsequent to the year whon the nucleus of the gang 
was for the first time formed, is admissible as proving 
habit. [p. 426, col 2.) 

Empress v. Naba Kumar Patnaik, 1 C. W. N. 
followed. 

Orders passed from time to time against the 
accused under section 110 of the Criminal Procedare 
Code demanding from them security for good 
behaviour are also relevant evidence against them 
for the purpose of proving association gnd intention 
to habitually commit theft within the meaning 
of section 401 of the Penal Code. [p. 526, col. 2, 
p. 527, col. 1.] 

Bhona v. Emperor, 9 Ind. Cas. 555; 88 ©. 408; 
15 C. W. N. 461; 12 Cr. L. J. +7 and Emperor v. Tuka- 
ram Malhari, 15 Ind. Cas. 811; 14 Bom. L. R. 873; 13 
Or. L. J, 539, referred to 

Beja v. Emperor, 24 Ind. Cas. 625; 


148, 


18 P. R. 1914 


Cr; t6 Cr. L. J. 33, explained. 


Where in an appeal tiled through the jail authorities 
it appeared that the application for a copy of tho ` 
judgment of the Magistrate was made within the 
period of limitation but was somehow mislaid and a 
second application had to be sent after the period 
presented for the appeal had expired. 

Held, that the appeal must be treated as filed 
within time. [p. 525 col, .] 

Appeal from an order of the Magistrate, 
first Class, exercising enhanced powers under 
section 80 of the Criminal Procedure Cude, 
Jhang, dated the 20th April 1914, convict- 


ing the appellants. 


Messrs. Morton and Fazal-t- Husain, for 
the Appellants. 

Pandit Jawala Parshad (for the Govern- 
ment Advocate), for the Respondent. 


JUDGMENT.—This appeal and Criminal 
Appeals Nos. 550 and 912 of 1914 are con- 
nected and they will be disposed of in one 
judgment. i 


The fourteen appellants, who have pre- 
ferred these three appeals and whose names 
are mentioned in the subjoined statement, 
which also contains the caste, age and re- 
sidenee of each appellant, have been convicted 
by the Magistrate, Sheikh Siraj-nd-Din, of 
the offence of belonging to a gang of persons 
associated for the purpose of habitually 
committing theft, and they have all been 
convicted under section 401, Indian Penat 
Code, and sentenced each to rigerous im- 
prisonment for seven years, including three 
months’ solitary confinement, save and 
except Samaila, appellant in Appeal No, 912, 
who in consideration of his youth has been 
sentenced to two years’ rigorous imprisonment, 

£ * %* k 


The Magistrate commenced the trial on 
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the 17th March; 104 witnesses were examined 
for the prosecution; and charges were 
franfed against the accused persons under 
section 401, Indian Peual Code, on the 
24th March, on which date the statements 
of the accused were also taken down. ‘The 
prosecution witnesses were further cross- 
examined on behalt of the accused between 
the 24th and the 380th March and on the 
latter date supplementary statements of the 
azcused persons were recorded. One hundred 
and twelve witnesses for the defence were exa- 
mined from the lst April tothe 6th April, and 
the arguments were heard on the 8th April. 
The Magistrate delivered judgment on the 
20th April, the result being that he convict- 
ed and sentenced all the accused persons under 
section 401. Indian Penal Code. 


Hidayat and 10 others (Nos. 1 to 11 in 
the statement given above) have appealed 
to this Court through Messrs. Morton and 
Fazal-i-Husain (Appeal No. 498 of 1914); 
while Piru and Budhu, who are brothers, 
(Nos. 12 and 14 “in the above statement) 
have filed their appeal through Mehta 
Bahadur Chand (Appeal. No. 550 of 1914), 
Samaila, appellant, has preferred an appeal 
through the jail authorities (No. 912 of 
1914) which, though prima facie barred by 
limitation, 1 have decided to deal with on 
the merits, inasmuch as there is reason to 
believe that Sanaila applied for a copy of 
the judgment of the Magistrate within the 
period of limitaticn but his application was 
somehow mislaid and a second application 
had to be sent for a copy of the judgment 
after the period of limitation prescribed for 
the appeal had expired. In these circum- 
stances, 1 have treated Samaila’s appeal as 
filed within time. - 


The Magistrate appears to me to have 
taken great pains with this case, though I 
must say that I am not very much im- 
pressed with the manner in which he has 
dealt with the evidence for the prosecution 
with special reference to the 388 cases of 
theft and burglary in which, according to 
the prosecution, varius groups cf appellants 
have participated since the year 1910. 
The prosecution evalenre kas been discussed 
by the Magistrate under five main heads: 

(1) The existence of the gang; 

(2) cases of theft and burglary since 
1910 in which one individual member or 
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more members of the garg has or have been 
provea to have taken part; 

(3) the evidence relating to each indivi- 
dual cases o theft or burglary; 

14) the evidence of the approver with 
special refereuce to the thefts and burglaries 
in whien he took part along with one or 
more of the other members of the gang, 
and the evidence of other witnesses for the 
prosecution which required special notice; 
and 
` (5) documentary evidence which goes to 
prove that sume of the appellants are habitual 
thieves. 


A discussion of the evidence for the 
defenee occupies the concluding portion of 
his judgmeut, and the general conclusion of 
the Magistrate is that this evidence is wholly 
unworthy of credit and is insrfficient to 
rebut the case for the prosecution, 


As regards the alleged existence of the 
gang to which the appellants have been 
held to have belonged, the Magistrate refers 
to the evidence of ten Sub-Inspectors of 
Police, P. Ws. Nos. 5, 6, 7, 8, 9, 10,14, 43, 44 
and 45, and to the evidence of seventeen 
lambardars, zatldars and others, P. Ws. Nos. 31, 
12, 18, 21, 23, 24, 28, 37, 38, 39, 49, 60, 11, 
69, 73, 9l and 93 who state that they saw 
the appellants associating with one another 
in groups of various sizes on different ocea- 
sions and at different places, the principal 
places at which some of them used to come 
together being Wahbwala Well in Kot Sahai 
Singh, which is the residence of Hidayat 
and his brothers, and Muhammadwala Well 
in Chak No. 266, where two notorious women 
of ill-fame named, Musammat Saban and Mu- 
summat Panan, reside. ‘Lhe greater part of the 
evidence given by the proseention regarding 
the alleged association of the appellants for 
the purpose of habitually committing thefts 
is hearsay and too indefinite to be of any 
value; and the majority of the Sub-Inspectors 
of Police, and of the lambardars and zaildars, 
cn whese evidence the Magistrate has 
paced aeience in holding the existence of 
the gang jroved, of which the appellants 
are stated to have been the members, 
simply content themselves with giving their 
owi opinions as tothe existence of a gang of 
halitual thieves since 1910, based in some 
instances upon entries in history sheets kept 
in Police stations and in other cases upon 
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-evidence of repute, which is not based upon 
tangible facts that can be substantiated by 
legal evidence in a Court of Law, The 
learned Pleader who appeared for the Crown 
frankly conceded that evidence of this des- 
cription, whenever given by the prosecution 
witnesses, should be excluded from considera- 
tion. There, then, remains a small residue 
of admissible evidence regarding the associa- 
tion of the appellants for the purpose specified 
in section 401, to which I shall refer later on 
while discussing the case of each appellant. ` 
m sk * a x 


The evidence of the approver Pabllu has 
been discnssed by the Magistrate at page 42 
of his judgment. After a tender of pardon 
had been made to him, his statement was 
taken down on the 28rd January 1914 by 
Khan Muzaffar Khan, Magistrate, first Class; 
and l agree with the Magistrate in believ- 
ing the evidence which he has given in 
this case. The grounds adduced on behalf 
of Hidayat and his brothers why the 
approver’s testimony against them should 
not be believed have been noticed by the 
Magistrate, and ib seems to me that in 
view of the fact that Hidayat and the 
approver committed burglary No. 33 to- 
gether, as has been held in the judgment 
of this Court in Criminal Appeal No. 220 
of 1914, the Magistrate was right in 
holding that any ill-feeling that at one 
time might have existed between Pahllu and 
Hidayat had disappeared, and that Pahllu 
had not named Hidayat and his brothers 
as his associates in crime to satisfy his 
personal grudge. lt seems to me, however, 
that so far Muradi Nanga is concerned the 
approver’s evidence against him should be 


received with caution, inasmuch as admittedly ` 


Muradi Nanga abducted Musammat Saban, 
who is Pahllu’s first cousin, and thereby 
incurred the displeasure of Pahllw’s family. 
In my opinion the evidence of the approver, 
with the reservation just mentioned, must 
be accepted as reliable against such of the 
appellants as have been proved by iude- 
pendent evidence to have taken part in the 
thefts and burglaries in which the approver 
was concerned. That part of the approver’s 


evidence which relates to the existence 
of a gang of persons associated 
for the purpose of habitually committing 


theft has been corroborated by the evidence 
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of Jahana zaildar (P. W. No. 21), Mubam 
mad Bakhsh lambardar (P. W. No. 25) 
Allab Ditta teacher (P. W. No. 37), S#lehon 
lambardar, Kot Sahai Singh (P. W. No. 39), 
Muhabbat Khan lambardar (P. W. No. 69) 
and Ahmad Bakhsh lambardar of Maghiana 
(P. W. No. 73). Further, his evidence as re- 
gards the commission of thefts or burglaris re- 
ferred to above as Nos. 26, 30,37 and 38 
has, as I have shown above, been corroborat- 
ed in material particulars by independent 
testimony of a reliable character. 

In considering the question of the guilt 
of the appellants under section 401, Indian 
Penal Code, the Magistrate has also received 
in evidence and relied upon the previous 
convictions of some of the appellants for 
offences of theft, house- breaking and receiv- 
ing or concealing stolen property both 
prior and subsequent to the year 1910 when, 
according to the Magistrate, the nuclens 
of the gang of which all the appellants 
became members was for the first time 
formed. For the appellants it has not been 
disputed that the previous convictions of 
individual appellants for the offences specified 
above are relevant against them in this case, 
but it has been contended that only con- 
victions subsequent to the year 1910 are so 
relevant and not those which are prior in 
date to that year. I cannot accept this 
contention. Previous convictions of the 
appellants for offences against property of 
the nature above referred to are admissible 


as evidence of habit [Empress v. Naba 
Kumar Patnaik (1)], and in considering 


the question whether such of the appellants 
as have been previously convicted did or 
did not belong in the years 1910-1913 to 
a gang of persons associated for the purpose 
of habitually committing theft, evidence as 
to their being addicted to theft before the 
years 1¥10 as shown by their convietions 
prior to that year is certainly admissible. 
Next, the Magistrate has alse relied upon 
orders passed from time to time against 
some of the appellants under section 410, 
Criminal Procedure Code, demanding from 
them security for good behaviour because 
they were held to be habitual thieves ; 
and on the authority of Bhona v. Emperor (2): 


(1) 10. W.N. 146. 
(2) 9 Ind. Cas. 555; 38 C.408;15 C. W. N. 461; 
12 Or, L, J. 97. 


tx 
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and the case of Emperor v. Tukaram Malhar 
(3) I hold that such orders as aforesaid are 
relevant evidence against the appellants 
affected by these orders for the purpose of 
proving association and intention to habi- 
tually commit theft within the meaning of 
section 401, Indian Penal Code. ‘The ruling 
of this Court in Beja v. Emperor (4) 
to the effect that evidence of bad character 
or of general repute such as would be 
sufficient in connection with proceedings 
under section 110, Criminal Procedure Cade, 
is inadmissible against persons who are tried 
under section 401, Indian Penal Code, applies 
to evidence of bad character or of general 
repute adduced in the course of the trial 
under section 401, Indian Penal Code, but 
does not apply to previous orders passed 
against a person under s2ction 110, Cri- 
minal Procedure Code, binding him over to 
be of good behaviour on the ground of 
his being an habitual~ thief. For these 
reasons, [ hold that the Magistrate has 
rightly admitted in evidence against some 
of the appellants their previous convictions 
for offences of theft aud house-breaking 
and orders passed against them under section 
110, Criminal Procedure Code. The details 
of these convictions and orders as given by 
the Magistrate at page 48 of the judgment 
are admilted to be correct. 


Upon careful consideration of the prosecu- 
tion evidence in this case, I have come to 
the conclusion that the nucleus of a gang 
of thieves was formed firs} in the year 1911 
about the time when a burglary was com- 
mitted in the house of Wilayat (P. W. No. 18) 
and that the members of the gang then 
were Malla, Hidayat, Manku and Sardara 
Danka. The gang became more active in 
the year 1913 and between the months of 
February and October of that year other 
persons joined the gang aud were responsible 
for thefts Nos. 26, 2,30, 37 and 38. There is 
satisfactory evidence to show that in the year 
1913 the gang consisted of Hidayat, Manku, 
Surkhru, Murad, Sardara Naul, Khan, Alia, 
Walia, Sardara Danka and Samaila, and I 
hold that all these persons were associated 


(8) 15 Ind. Cas, 811; 14 Bom. L. R. 378; 18 Cr. 
L. 3. 589. f 

(4) 26 Ind. Cas. 625; 18 P. R. 1914 Or; 16 Or. L. 
ya gB. 
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fov the purpose of habitually committing 
theft. 


The evidence adduced by each appellant 
in his defence has been referred to by the 
Magistrate, bat it has not been relied upon 
by the appellants’ learned Counsel before 
me, and all that I need say in this place 
is that, so far as the appellants above 
named are concerned, the case for the pro- 
secution stands unrebutted and their guilt 
under section 401, Indian Penal Code, is 
fully proved. It has not been contended 
before me that, assuming the guilt of the 
appellants proved, the sentences passed upon 
them are excessive; and I certainly think 
myself that, having regard to the rature of 
the offence of which they have been con- 
victed, the sentences passed by the Magis- 
trate are not too severe. 


The result is that I accept the appeal of 
Machhia Nanga, Muradi Nanga, Piru and 
Budhu and setting aside their convictions 
and sentences acquit them. As regards the 
remaining appellants their convictions and 
sentences are maintained and their appeals 
are dismissed. | 

Appeals parily accepted, 


MADRAS HIGH COURT. 

Letters Parent Appean No, 336 or 1914. 
February 10, r915. 
Present:—-Mr. Justice Spencer and 

; Mr. Justice Seshagiri Aiyar, 

ADUR DUSLKACHARL AND OTHERS— 

ACUUSED—~APPELLANTS 
VEISUS 
EMPEROR—Upposits Parry, 

Letters Patent (Mad), s. 15—Crimonal Procedure 
Code (Act V of 1898), ss. 117, Ils, orders under, 
nature ofs—Criminal trul-—Renisional oder of single 
Judge, appeal from, maintainability of—Right of appeal 
how conferred. 

Proceedings taken for binding over persons to 
keep the peace under Chapter VILE of the Criminal 
Procedure Code are criminal trials within the 
meaning of section 15 of the Madras Letters 'atent and 
no appeal lies under the Lettera Patent from an 
order of a single Judge dealing with a revision peti. 
tion. {p. 628, col. 1.) ; 

Wazed Ali Khan v. Emperor, 22 Ind. Cas. 747; 18 C. 
W. N. 274; 15 Or. L. J. 171; 41 C. 719, followed. 

Rights of appeal do not exist unless specially 
conterred by Statute. [p. 528, col. 2.] 

The portion of the Letters Patent commencing with 
section 22 dealing with oriminel jurisdiction gives 


b 
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no right of appeal against the order of a single 
Judge acting asa Court of Revision. [p. 528, col. 2.) 

Srinivasa Ayyangar v. Queen-Empress, 17 M. 105; 
1 Weir 786, followed. 

Appeal, under section 15 of the Letters 
Fatent, against the order, dated 23rd Septem- 
ber 1914, in Criminal Revision Case No. 502 
of 1914, preferred to the High Court against 
the order of the District Magistrate of South 
Arcot, in Criminal Revision Case No. 4 of 
1914, preferred against that of the Sub- 
Divisional Magistrate of Cuddalore, in 
Miseellaneous Case No. 32 of 19135. 

Messrs. T. V. Venkataramier, T. Narasimma 
Iyengar and K. S. Krishnasamy Iyengar, for 
the Appellants. 

Mr. O. Sidney Smith, for the Government. 

ORDER.—A preliminary objection has 
been taken that no appeal lies in this case, 
In our opinion proceedings taken for bind- 
ing over persons to keep the peace under 
Chapter VILI are criminal trials.within the 
meaning of section 15 of the Letters Patent, 
and if this is so, the section provides no 
appeal from the judgment ofa single Judge 
dealing with a revision petision presented 
against the order of a Magistrate under 
section 113 of the Code of Criminal Pro- 
cedure. 

Inre Ramasamy Chetty (1) this was the 
view taken hy the officiating Chief Justice 
who gave several reasons for his opinicn. 

The learned Chief Justice was apparently 
mistaken in saying that an appeal was allowed 
against an order to give security for keeping 
the peace. 

Section 406 of the Code of Criminal Pro- 
cedure provides only for appeals from orders 
to give security for good behaviour, 


But the procedure’ prescribed by section 
1.7 of the Code of Criminal Procedure for 
conducting inquiries under Uhapter VIII is 
that for condacting trials, and persons ordered 
to givesecurity may under secticn 123 of 
the Code of Criminal Procedure be committed 
to jail, the imprisonment for failure to give 
security for keeping the peace being simple 
and for failure to give security for good 
behaviour being rigorous. Imprisonment is a 
kind of punishment (vide section 23 of the 
Indian Penal Code). 

' An order passed under section 103 (3) by 
an Appellate Court that persons convicted 


- (1) 27 M. 510; 1 Or, L. J. 1087; 1 Weir 787. 
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of offences involving a breach of the peace 
should execute bonds to keep the peace is 
treated in section 423 (1) (b) (33 as an 
enhancement of sentence. At the end of the 
inguiry if it is found unnecessary to hind 
over the person preceeded against he is to be 
released, -or discharged, according as he 
happens to be in custody or not at the time. 
We have no doubt, therefore, that proceedings 
under this chapter are of a criminal nature. 
The next question is whether they constitute 
atrial, It may be that if the definition, in 
section 4 4) of the Code of Criminal Prece- 
dure of inquiry’ be used asa test, such priceed- 
Ings might fall within the scope of an inquiry 
rather than of a trial. But it is not to be 
supposed that when the Letters Patent were 
enacted in 1865 the definition afterwards 
embodied in the Criminal Procedure Code of 
1882 was in the mind of the Legislature. 
In the Code of 1861 the word ‘inquiry’ was 
used only to denote proceedings preliminary 
to trial. 

here can be no doubt that proceedings 
under Chapter VIIT are criminal cases ard 
can be transferred from one Magistrate’s 
file to anothers: vide Wazed Ali Khan v. 
Emperor (2). ` 

For ihese reasons we consider that In re 
Ramasamy Chetty (1) was rightly decided. 

Mr. Sidney Smith. for the Publie Prosecutor 
has also suggested another reason for hold- 
ing that-no appeal lies. Section 15 of the 
Madras Letters Patent falls withir that” part , 
which begins at section 11 dealing with 
Civil jurisdiction. It cannot be understocd 
by implication that an appeal lies in every 
case in which the right of appeal is not 
denied by this section. We must take it 
that rights of appeal do not exist unless 
expressly conferred by the Legislature. The 
portion of the Act which commences at 
section 22 and deals with criminal jurisdic: 
tion gives no right of appeal against the order 
ofasingle Judge acting as a Court of Revision. 

This was the view taken in Srinivasa 
Ayyangar v, Queen-Empress (3) with whigh we 
agree. 

We, therefore, dismiss this petition. = 


. Petition dismissed. “> 

(2) 22 Ind. “as. 747; 41 @. 719; 18 C. W. N. 274; 
15 Cr. L.J. 171. 

(3) 17 M. 105; 1 Weir 786, 


. 
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«+ BOMBAY HIGH COURT. l 
First Civin Appeat No. 116 or 1911; 
April 9, 1914. 
Prani —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justia Darchen 


AGARSINGJI RAISINGJI—PLAINTIPE— 
APPELLANT 
versus 
BAI NANIBA AND anotaer—DerenpDants 
-— RESPONDENTS. 

Oustom-—Thakorate of Gamph—dSuccession——Primo- 
geniture—Maintenance to junior members-—Estate held 
by junior members, nature of—Death of mainten- 
ance-holder without male issue, effect of —Reversion 
Qhudasama Girasias—Females, right of, to suc- 
ceed —Adoption by widow of last holder, effect of— 
Mortgagee from maintenance-holder, right of —Construc- 
tion of deed —Compromizse—-Absolute estate, creation of 
— Ahmedabid Tuluqdars Act (Bom, Act VI of 1862), 
s. 12—- Alienation, effect on. 

The Thakorate of Gamph is governed by the rule 
of primogeniture. There is a custom of giving away 
for maintenance villages to junior members of the 
family. The estate is not governed by the ordinary 
law of co-parcenary and is not partible, The villages 
given to the junior members of the family are given 
for maintenance upon terms that upon the failure of 
male issue they will reverb to the holder of the “gadi.” 
[p. 532. col, 2.] 

Such a reversion is not impeded by the existence 
of a female. [p. 534, col. 2.] 

Where the widow of a last maintenance-holder 
adopts a son, the adopted son does not divest or 
defer the vesting of the estate which reverts by the 
custom of reversion. [p. 536, col. 1.] 

Among Chudasama Girasias there is a custom that 
; n daughters do not succeed as heirs. [p. 581, 
col, 1 Es 

The Thakor of Gamph granted a village for 
maintenance to one of his junior sons. Thêre wasa 
litigation between the successor of the Thakor and 
the sons of the grantee, which resulted ina settle- 
ment under which the greater part of the village was 
given to the sons of the grantee and their descend- 
ants and heirs as mnliks, mukhtiars and dhanies. All 
the sons died without any male issue. The plaintiff, 
Thakor, claimed the village by right of reversion. 
At this time the whole of the estate of the Thakor 
was under the management of the Taluqdari Settle- 
ment Officer. The widow of the last maintenance- 
holder who had adopted a son objected: 

Held, that the compromise deed did not confer. an 
absolute estate upon the grantee’s sons and heirs; 
[p. 58%, col. 1.J 

that the alienation under the compromise deed was 
invalid under section 12 of the Talugdars Act of 1862, 
and the adoption had no effect on the reversion; 
[p. 532, col. 1.4 . š 

A morteazee from a maintenance-holder or 
an assignee “of the mortgages has no right whatever 
Jin the estate when the estate reverts to the grantor on 
‘the death of the maintenance-holder. [p. 536, col. 2.] 


_ First appeal from the decision of the First 
Class Subordinate Judg- at Ahmedabad, 
‘in Civil Suit No. 405 of 1907. 
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Mr. Desa (with him Mr. N. K, Mehta), for 


the Appellant. 


Messrs. Raikes and Jayakar, (with them Mr. 
R. W. Desai), for the Respondents. 


JUDGMENT.—This suit was filed by the 
present Thakor of Gamph, Agarsingji 
Raisingji, to recover the village of Piperia 
in so far as it was not already in his 
possession from the three original defendants, 
namely, Bat Devba, widow of Kaliansingji 
Rupsingji, Pertapsing Shivsing, otherwise 
called Vijaysing, who was alleged to have 
been adopted by Devba, and Bai Shri 
Bairajba, who was alleged to be a mortgagee 
of the village of [aria The village of 
Piperia was one of the nine villages which 
at the beginning of the last century 
belonged to the Thakor of Gamph, a 
Thaker of the Chudasama Rajput clan 
whose home wasin Kathiawarand adjacent 
to the Ahmedabad territory. 

The evidence shows that the Chnudasama 
Rajputs many years ago migrated from 
Junagadh into what is now the Dhandhuka 
Taluka of Ahmedabad, and there occupied 
all or most ‘of the villages in that Taluka. 
In course of time, the estate which had 
heen undivided became split up into different 
Talukdari estates by the process of 
allotment of villages for Jivai or.maintenance 
to younger male members of the family 
of the chief. The history and constitution 
of these Talukdari’ families and estates 
was the subject .of very prolonged and 
searching investigation prior to and subsequent 
to the passing of the Ahmedabad Talukdars 
Act of 1862, and one of the officers chiefly 
concerned inthe investigation was Mr., after- 
wards Sir James, Peile, a Talukdari 
Settlement Officer. In 1863, in meking a 
report of his survey operations to the 
Revenue Commissioner under date the 15th 
September, he stated: “The way in which 
these Talukdars are formed by partition 
from a sovereignty or chieftainship is very 
clearly shown in the appended pedigree of 
the Gamph Thakors to whom all Dhandhuka 
at one time belonged. The allotment in 
each generation of one or two villages. 
a piece to the one or more younger brothers 
of the Thakor of the day has, in the lapse 
of years, left the mutilated trunk of the 
chieftainship with only eight villages and 
halves of two others.” The pedigree 
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referred to in that. report shows that 


Melaji, the son of Raisingji, bad two 
uncles, who as junior members of the 
family each received a village. His uncle 


Kakabhai received Ankewalia and his uncle 
Babhoji Piperia. But before his death 
Ankewalia aud Piperia had reverted tc the 


ruling branch, to the branch of the 
chief, and, accordingly, Melaji was able 
to assign Ankewalia to Arjansingji and 
Piperia to Rupsingji. Rupsingji had 


two sons, or his widows claimed that he 
had two sons, Keshrisingji, and Kalansingj!, 
and in the year 1870, there was litigation 
between the established successor of 
Melaji, namely, Raisingj1, and the two sons 
of Rupsingji with reference to the village 
‘of Piperia, Raising jt contended that 
Keshrising and Kaliansing were both sup- 
posititious children, not the real sons of 
Rapsingji, and that Rupsingji having died 
without male issue, the village of Piperia 
reverted, as it had previously reverted in 
Melaji’s time, to the Thakor of Gamph. 
The litigation between Raisingji and the 
two alleged children of Rupsingji resulted 
in a settlement in the year 1871 under 
which 41 aeres of the village of Piperia 
were admitted to be the absolute property 
of the Thakor of Gamph, whilethe resb of 
the village, except a four-annas share which 
‘belonged to certain Mahomedans, was 
‘confirmed to Keshrising and Kalhansing, 
“and, as a result.of that settlement, Keshrising 
and Kaliansing until their deaths enjoyed 
the greater part of the village of Piperia. 
Keshrising predeceased Kaliansing and 
Kaliansing died in October 1903, leaving 
widow Bai Devba, the original first defendant 
in this suit. According to the contention 
of the plaintiff, Kaliansing and Keshrising 
having neither of them left male issne 
there was reversion of the whole of the 
village, which remained with them in their 
life-time, to the Thakor of Gamph. The 
widow of Kaliansing, however, after her 
husband’s death, namely, in March 1404, 
adopted the 2nd defendant as the son of 
her deceased husband. The 3rd defendant 
claims as a mortgagee of the village of 
Piperia. She obtained an assignment on the 
13ch of April 1906 of the mortgage rights of 
Lerabhai Malichand, who had obtained the 
mortgage with possession of the village of 
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Piperia from Kaliansing on the 13èh of 
October 1883. Devba died after the institu. 
tion of the suit and before the decree of the 
lower Court. - 

The main qnestions in the case are:—(1) 
whether upon the death of Kaliansing 
without male issue the villageof Piperia as 
hell by him reverted to the Thakor of 
Gamph; or whether his adopted son, the 
2nd defendant, has a right to remain in 
possession aod ownership of the village as 
against the Thakor of Gamph who claims 
the right of resnmoation; and (2) whether 
the mortgagee who represents the interest 
under the mortgage created by Kaliansing 
has any title which he can assert suc- 
cessfully agatast the Thakor of Gamph since 
the death of Kxltansing. N 

The first question which was argued in 
this appeal on behalf of the respondents, 
namely, the 2nd and 3rd defendants, the 
adopted son anti the mortgagee, was whether, 
having regard to the documents executed 
at the time of the Settlementin 1871, the 
suit could possibly succeed even assuming 
the right of reversion alleged to exist in 
the Thakor of Gamph under ordinary 
circumstances. The contention for the 
respondents was that by these documents 
an absolute estate was conferred by the 
Thakor and that any right of reversion was 
in terms released. 

Now the right of reversion, as we have 
stated, is said to arise upon the failure of 
male issne in the Jivaidar, the younger 
member who obtains the grant of the village 
for maintenance. The Settlement of 1871 
resulted in the execution of two documents 
by the contending parties. One was Exhibit 
114 executed by Keshrising, dated the 6th 
of September 1871, and the other Exhibit 360 
executed by the Thakor Raisingji father of 
the present plaintiff, on the same date. The 
document executed by Keshrising recites: 

“That the Suit No. 1918 of 1870 was 
instituted against the Thakor Raisingji to 
recover the rupees of the income of the 
grass raised on the pasture of the village of 
Piperia, which grass fhe Thakor had got 
attached by the Tulukdari Settlement Officer; 
that the question in that suit, together with 
dispute that existed between the Thakor and 
the son of Rupsing with regard to the village 
of Piperia, were referred to arbitration ; 
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that® an award was made which was accepted 
by the parties, and in pursuance of that 
award the sons of Rupsing gave up 41 
acres 12 gunthas out of two fields, which had 
been seized by the Thakor and admitted 
that he was the sole owner and master of 
it. They agreed to pay permanently for the 
rest of the village, “which was left in their 
possession, Rs. 200 a year for Jand revenue, 
which figure was fixed in Jump for all 
their descendants, that their descendants 
should pay and that the Thakor’s descendants 
should receive it, and if there shonld be 
any increase in the land revenue of the 
Taluka by the Government or in any other 
way, tke Thakor should be responsible. Rup- 
sing’s descendants were only to pay always 
Rs. 200 clear. and the Thakor, except as to 
land measuring +1 acres and l2 gunthas, 
had no right or titleon the village of Piperin 
or any land within its boundaries, Rupsiug’s 
sons being the sole owners and masters.” 

The doenment executed by the Thakor 
contains as its first clause the passage upon 
which chief reliance is placed on behalf of the 
respondents. This clause is as follows:— The 
land 41 acres and 12 gunthas of the description 
undermentioned in the second clause of this 
document situated within the boundaries of 
the above said village Piperia has been taken 
out by us and we have kept onr independent 
ownership over the same. With .the escep- 
tion of the same you and your descendants 
and heirs are maliks, mukhiyars, dhantes of 
this Piperia village site-land aud border-Jand 
as per orignal limits. We have no right or 
claim to it?” The words translated “ descend- 
ants and heirs” are * * “ ((Vansa Varas). 
There is not and’, and if that expression is 
taken literally it means “your descendants 
who are heirs,” 


Now, so faras wehave any knowledge of 
the custom of inheritance among Chadasama 
Girasias daughters are not recognised as 
heirs® That was the conclusion arrived at 
in another Chudasama case which went 
threngh three Courts terminating in the 
Privy Council], ande there is evidence cn 
record inthis case of witnesses who are 
acquainted with Chudasama eustoms that 
wives and danghters do net sueeeed as 
heirs. Therefore, “deseendants who are 
heirs” would be confined to male descend- 
ants, Here then is an acknowledgment 
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that, except for the 4l acres and 12 ganthas 
of the village, Jaliansing and Keshrising 
and their male descendants are malike, 
mukhtyars, dhantes. Jt does Lot appear to 
us that that in terms enlarges the estate 
which, according to the plaintiff's contention, 
would appertain toa Jivaidar in the Chuda- 
sama clanin Dhandhuka, for he would hold 
his Jivai village for himself and his issue 
so long as there were any male destendanis 
to them. 


It was suggested inargument that one of 
the questions which was agitating the rarties 


atthe time of this settlement in 1871 was 


the question whether Melaji had not given to 
Rupsingji the village of Piperia as a gift, 
not by way of Jivai. but abselutely. Now 
it is suggested thut there is some indication 
of that in one or possibly more of the docu- 
ments upon the record which have emanated 
from the Government Officers in connection 
with this estate. We do not think that 
there is any substantial reason for thinking 
that that wasthe question which either of the 
parties was agitating. Wethink that the 
great weight of ihe evidence indicates 
that Melaji gave the village of Piperia to 
Knpsingji as Jivai upon the usual terms, and 
the only question which was raised between 
the parties besides that of the seizure of the 
geass by the Thakor was whether Keshrising 
and Kaliansing were entitled to be recognised 
as legitimate and genuine sons of the 
deceased Jivaidar, Rupsingji. That question 
was conceded in their favour by Raisingji in 
return perhaps fora concession of 4] acres 12 
gunthas out of the village. Upon the doeu- 
ments, therefore, we do not think that the 
objection which has been raised by way of 
demurrer can prevail. 


Moreover, the release must be construed 
in the light of the position which the parties 
occupied towards each other at the time the 
document was executed and in reference to the 
dispute which was then pending hetween 
them. In Landon and Siuth Western Re7lury 
v. Blackmore (1), Lord Westbury said: “The 
general words in a release are limited always 
to ihat thing or these things which were 
specially in the contemplation of the parties 
at the time when tle relase was given. Bnt 


-(1) (1870) 4 H. Te 610 at p. €23; 39 L.J. Ch. 713; 23 
L, T, 504; 19 W, R. 309, 
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a dispute that had not emerged, or a question 
which had not at all arisen, cannot be con- 
sidered as bound and concluded by the 
anticipatory words of a general release.” 
Here if reference be made to the original 
pleadings (Exhibits 197 and 222) in the 
Suit of 1870—we say the originals, because 
the official translations are admittedly faulty— 
it will be recognised that the only dispute 
which had then emerged was whether Keshri- 
sin and Kaliansing were spurious sons or 
genuine; and the most that conld have been 
decided against the Thakor was that the 
young men were genuine sons, and, there- 
fore, entitled to possession, but entitled only 
as Jivaidars. No question was then raised 
as to any claim on their part to hold 
absolutely against the Thakor. And indeed 
so late as 1887 we find Kaliausing in his 
written statement in Suit No. 335 of 1887 (Hx. 
hibit 202) professing in the plainest language 
to be in possession of Piperia by virtue only 
of the grant from the Thakorin divai or 
Giras, 7. e., maintenance. We are satisfied, 
therefore, that despite the apparent terms 
of Exhibits 114 and 360,there is no substance 
inthe argument that they conferred an 
absolute estate, releasing the MThakor’s 
right of reversion. 


There 1s, however, another and independent 
objection to the respondents’ contention upon 
this point. It is this, that assuming the 
reversion, upon the failure of male issue of 
the Jivaidar subsists in the holder of the 
Thakorate of Gamph,thatis a part of the 
estate and a part of the estate which may at 
any time become of great value, Now, at the 
time of this settlement in 1871 the whole of 
the landed estate of the Thakor was under 
the management of the Talukdari Settlement 
Officer for the purpose of settling the debts 
of himself and his predecessor, and under 
section 12 of the Ahmedabad Talukdars Act 
of 1862 any alienationof the estates which 
came within the purview of that Act during 
the time that they were under management 
is null and void. The Thakor had a vested 
reversionary interest in the village of Piperia 
which, upon the deaths of Keshrising and 
Kaliansing, would revert tothe main line and 
the whole of that village would become avail- 
able to the creditors of the Thakor or 
Thakors. Having regard to the seope and 
intention of that Act, we think that any such 
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alienation, as is said to have been made by this 
document (Exhibit 360), would be void as 
offending against the provisions of section 
12. So much for the preliminary objection. 
The next question that we have to consider 
is whether the plaintiff has made out that 
the parties are bound by the customary law, 
which, as he asserts, entitles him to claim 
reversion upon the death of Kaliansing. 
Upon that question the evidence upon the 
record appears to us to be overwhelming 
in favour of the plaintiff's contention. It 
is established by the report of Government 
Officers that the Thakorate of Gamph was 
governed by the rule of primogeniture. It is 
established that there wasa custom of giving, 
away for maintenance villages to junior 
members of the “family. ‘T’herefore, the 
estate was not governed by the ordinary 
law of co-parcenary and was not partible. 
Various instances have been proved in the 
past of Jivai villages which had been given 
to junior members reverting to the main line 
upon the death of the Jivaidar without male 
issue. We have already referred to the case 
of Ankewalia and Piperia, which eceurred in 
the beginning of last century upon the deaths 
of Kakabhai and Babhoji. But much older 
instances can be found in the book kept by 
the Barot, which is handed down from 
generation to generation, from Barot to 
Barot. We have there instances of falling 
into the main line of the village of Chokdi 


‘upon the death of Kushiaji at the end of 


the | 7th century, and the village of Ankewalia 
appears to have reverted to the main line 
upon the death of Fatesingji, who does 
not appear in the pedigree but belonged to 
the generation preceding Kushiaji, being a 
brother of Devaji. The learned Judge has 
no reason to distrust the evidence of the 
Barot who proved entries in this (Vaivancha) 
book, And such records by the Barots are 
described by Forbes in the “Ras Mala’ as 
being recognised for their accuracy and 
truthfulness among the Rajput clans of 
Kathiawar. 


We think that on the evidence the case 
of the plaintiff is made out that the villages 
given to junior members of the family were 
given for maintenance, upon the terms that 
upon the failure of male issue they reverted 
to the holder of what is called the ‘gad. 
A very noteworthy piece of oral testimony to 
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that effect is to be found in the evidence of 
Akhuba, who was one of the descendants of 
Melaji, and who holds the village of 
Ankewalia upon these terms. Ib is not a 
case where he could admii, out of friendliness 
for the Thakor, that there is a right of 
reversion upon failure of- the grantee’s male 
_ line, for he himself has no sons and one of 
his brothers is of unsound mind. Therefore, 
the reversion in his case is not likely, so far 
as we can see, to be long deferreid. Another 
notable witness is Exhibit 333, Dadabha 
Bhavansing, the Talukdar of the village of 
Cher belonging to this clan. He says: 

“N arsing was my uncle twa degrees removed. 
And old Talukdar, Vakhatsing, told me that 
Chokdi, Ankewalia and Piperia had reverted 
to Gamph Darbar. He said that the villages 
were given seventy-five years ago.” In all 
twenty-nine Chudasama witnesses had been 
called on the part of the plaintif who are 
holders of Talukdari villages in the Dhandhuka 
Division, and they all, without exception, 
testify to the existence of the custom alleged 
by the plaintiff. 

Having regard to this evidence, we think 
there is no room for doubt that the custom of 
reversion is established in the plaintiff’s 
favour. Itistrue that the learned Judge 
below has thrown doubt on the credibility of 
the plaintiff’s oral witnesses on this point; but 
we are not able to share this doubt, for which, 
we observe, no particular reason 13 assigned. 
Along series of witnesses deposing to one 
special custom of this kind must of necessity 
use much the same language, and it may be 


that if was the uniformity of the story 
which excited the Judges suspicious. 
In any event no other or more vahd 


ground for suspicion has been mentioned 
before us, and this ground appears to us 
untenable. It is further worthy of remark 
that the evidence of these witnesses, who 
admit the custom of reversion, is evidence 
against their own interests, and this con- 
sideration is by no means displaced by the 
remark that, in the majority of cases, the 
likelihood of their interests being in fact 
prejudiced is so remote that the point should 
not be held to have weighed with them. 
As to this it myst be observed that the 
nearness or remoteness of a possible pre- 
judice of this sort is very much a tatter 
of individual opinion, and, whether it be 
near or remote, we know that the tenacity 
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with which Rajput Girssias hold to their 
land must operate against the making of 
any admissions which, in any conceivable 
circumstances, might tend to deprive them 
or their successors of their existing estates. 
This evidence is, we think, in conformity 
with the official reports both as to the 
original status of the Jivaidar and as to 
the regular practice which has been followed. 
In Sir James Peile’s report of 6th June 1806 
(excerpts from which are Exhibit 580 on 
this record) it is, no doubt, stated that ` 
village given from a gadi to a anna 
son reverts to the gadi if the younger son 
dies childless; but this, we think, is 
manifestly a slip, the condition intended 
being the extinction of the grantee’s line 
by default of male heirs. Certainly it was 
nobody’s ease before us that the reversion 
falls in if the original grantee leaves male 
heirs, and both the other evidence on the 
record and the history of the parties’ 
dealings are, we think, conclusive to show 
that the Thakor’s right to the reversion 
does not accrue so long as there are male 
heirs capable of taking in succession to the 
original grantee ; indeed more than this has 
never been claimed by the Thakor, nor was 
it contended for the respondents that the 
right of reversion lapses in all cases except 
where the original grantee dies without 
issue. That this was the meaning intended 
by Sir James Pelle appears from his report 
of 30th January 1860, where he says: I 
believe I am correct in stating that patri- 
monies carved out of the main estate for 
the scions of the house were enjoyed under 
no other limitation whatever except that, 
should the grantee’s fumily become extinct, 
their estate should revert to the head of 
the clan.” This passage occurs in a letter 
the object of which was to ascertain various 
details of Guirasia custom from the then 
Political Agent in Kathiawar, At that time 
this officer was Captain Barr, and in his 
reply to Sir James, dated 7th March 1861, 
he writes, “ patrimonies carved ont of tis 
main estate for scions of the house are 
enjoyed as you understand.” This view of 
the matter is confirmed by numerous in- 
stances to which plaintifs Counsel has 
called our attention and in which the 
dispositions of the estates followed the rule 
for which the plaintilf contends. The reply 
to this evidence made on behalf of the 
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respondents was that such dispositions were 
made by order of Political Officers and for 
reasons of state. But a reference to the 
record shows that that is not so; on the 
enntrary, the varions orders were made as 
being calculated to carry out the established 
Girasia custom and tradition, and were 
made by officers most familiar with that 
custom. 


Then it is contended that assuming that 
there is such a custom, nevertheless the 
reversion does not take place immediately 
upon the death of the last souless Jivaidar 
but his widow succeeds to his estate. A 
good deal of evidence was referred to by 
_ the respondents’ Counsel in support of that 
contention. All of itis of the same nature. 
It is an assertion that in the case of 
separated Girasias the widow inherits her 
hnsband’s estate. Now a case of separated 
Girasias occurs, as is shown very clearly in 
certain judgments of the Ahmedabad Courts, 
Exhibits 248, 250, 253 and 4.32, where a 
village has been granted in Jivai and the 
Jivaidar has various sons who for convenience 
enjoy portions of the village separately, and 
that is what is meant, so far as the record 
shows, by “ separated Girasias, ” and where 
you have several brothers enjoying portious 
of the village separately, and one of these 
brothers dies without leaving children, it 
often happeus that the widow succeeds to 
his share for her life. We say it often 
happens, because the evidence does not 
establish that it is invariable. Counsel for 
the respondents has been able to point out 
a number of cases in whieh a widow of a 
separated Girasia who dies sonless has suc- 
ceeded to his share. But the discussion of 
the question in the judgments to which we 
liave referred, several of which judgments 
refer particul rly to the evidence given by 
the then Thakor of Gamph as being special- 
ly valuable and reliable, shows that there 
is no fixed role in the matter—sometimes 
widows succeed and sometimes they do not 
sueceed—; but that question really has no 
bearing upon the qnestion now before 
us, which is: Whether the existence of 
a widow of a sonless Jivaidar, the only 
surviver of the Jivaidar family, can prevent 
the operation of the custom of reversion 
as soon as her husband dies? The evi- 
dence as to what is done in such cases 


4 


INDIAN CASES. 


have numerous 


~ 


[195 


as that is to this effect, thatif the -Jivai 
grant is of small value, the Darbar allows 
the widow to continme because she mast 
have maintenance. Ff it is of large value, 
then only a reasonable allowance is given 
to her for maintenance. Certain instances 
were relied upon by the plaintiff to prove 
that the widows did not interfere with the 
right of reversion immediately upon the 
death of their husbands, and sa far as 
they go, they do seem to establish that 
proposition. But it appears to us that if 
it is accepted that there is a right of re- 
version upon failure of the male line, it 
follows almost asa logical consequence that 
the reversion will not be impeded by the exis- 
tence of a female. 


And the evidence shows that no such 
impediment has ever in fact been recognised. 
Apart from the large mass of apparently 
respectable oral evidence to this effect, we 
actual instances in the 
plaintiffs favour. Thus in Exhibit 521 we 
have the Political Agent’s order in the 
case of the villages Memka and Vaghela 
under Wadhan which had been granted 
in Jivai to Keshrising, who had died 
leaving only a widow and two daughters. 
The orders are that “ according to usage,” 
an important phrase as showing the ground 
upon which the Political Officers were pro- 
ceeding, “the two villages will revert to 
the state, and the state in its turn will 
incur the responsibility of making suitable 
provision forthe widow and two daughters.” 
Witness, Junaji Motibhai, Exhibit 339, 
deposes to the due execution of these orders. 
So in the case of Bagwan under Gangad : 
the village was granted in .livai to the 
cadet, Ratansing, and after his death with- 
out male issne, his widow Jethiba in her 
plaint, Exhibit 601, acknowledges that, in 
accordance with the custom, the village 
had reverted to the Thakor and, in lien 
thereof, certain lands had been assigned to 
her for maintenance. Witness Hamirji 
Abhesing, Exhibit 4347, gives similar testi- 
mony as to the disposal of Dared under 
Vala, though in that case the grant was 
continued to the widow, presumably because 
the village was a small one and was con- 
sidered necessary for her maintenance. In 
the case of Ayraderiwala under Nayla it 
is proved by the Bhayati Judge, Exhibit 
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646, that when the grantee died without 
sons, the village reverted to the state, 
aude the  grantee’s widows were allowed 
æ monthly maintenance of Ks. 80. 
Then we have Exhibits 513, 514. 517 and 
541 which show that the Jival village of 
Panchasia under Vankaner was similarly 
dealt with upon the failure of male heirs 
in the grantee’s line, and in Exhibit 513 
the widow herself could put her claim no 
higher than that “the Vankaner Darbar 
has no right whatever to resume the giras 
as long as there is male issue in the line 
of the grantees.” Exhibit 515 is the peti- 
tion of the two widows of Narsing Jalam- 
sing, to whose father the villages of Kerala 
and Rajavadla were granted in divai by the 
Thakor of Vankaner. They contended, in 
their long and argumentative petition, that 
the “ Darbar is estopped from saying that 
the widow of a deceased Bhayat is entitled 
to a Jivai only.” But the orders of the 
Political Officers (Exhibit 516) were against 
the widaws, whose claim to anything more 
than maintenance was rejected on the ground 
that it was contrary to the custom enforced 
by the Agency. These oders, which were 
confirmed by the local Government, were 
ultimately taken on appeal to the Secretary 
of State, who, however, declined to interfere 
(Exhibit 518). In the Kotda Sangani State 
we-have the similar instance of the village 
Bagadya, the witness being Mr. Abhe- 
chand Jethabhai, the Manager of the state 
(Exhibit 640). We see no reason to doubt, 
and every reason to believe, that the customs 
prevailing in such matters in the Rajput 
Girasia states above-mentioned are of general 
validity among Rajput Grirasias, whether 
they belong to the Jhala or the Gohel 
or the Chudasama sub-division of the clan. 
These nominal sub-divisions are, as thé 
witnesses prove, closely inter-conr ected, aud 
the matters now under discussion concern 
the general interests and traditions of the 
clan, not the particular usages of any sub- 
division of it. To the argument that no 
actnal case is proved where an adoption 
was defeated by the reversionary right, the 
‘ answer is that we have no known case 
where.-the two rights came into competi- 
tion ; and the explanation of this fact ‘is, 
as the learned Judge below observes, that 
these „Rajput Thakors occupying a gadi 
are not in the habit of adopting, but 
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rather in the habit of putting forward 
supposititious sons. This circumstance itself 
suggests how conscious they are of the 
difference between such claims as spring 
from the ordinary Hindu Law of adoption 
and such a claim as cau alone ent’tle an aspir- 
ant to the possession of the gadz or to any 
interest therein. 

The next question, then, which we have to 
consider is the position of the adopted son, the 
2nd defendant. He is found tn have been in 
fact adopted. But the fact of his adoption by 
no means concludes the case in his 
favour. The remarks of Sir Charles 
Farran, im what is known as the case of 
Amarsangii v. Dipasangji (2), are very 
appropriate in this connection. He says: 
Under these circumstances we must hold 
that plaintiff has not proved his right to 
succeed to the village of Kadwal. We hold 
the factum of adoption proved; and for 
spiritual purposes and for inheritance of 
any private property which Jodhsing may 
have left, as distinguished from the village 
of Kadwal, the adoption would be good. 
But as regards the village of Kadwal, 
we think that the facts and circum- 
stances are such as to have shifted the 
burden from defendant on to plaintiff, 
so that the latter is bound to show that 
eodhsing or Jodhsing’s widows had the 
right to adopt a son and thus prevent the 


lapse of Kadwal village to the Limdi 
Taluka.” The reason why the respondents 
tried so hard to establish that widows 


succeeded to the estates of Talukdars was 
that the existence of a widow would defeat 
the reversioner, and the adoption of a son 
to the Jivaidar by the widow would have 
the effect of divesting an estate which had 
already vested in the reversioner upon the 
death of the Jivaidar. But if the alleged 
custom that the widow succeeds, and thus 
keeps out the reversioner, is not established, 
it appears to follow that the adopted son 
can ouly succeed if he ean show that by 
his adoption he will divest an estate 
already vested, according to czstom, in the 
Thakor. No iustance has been adduced to 
show that that is the result of such an 
adoption, and it appears to us that this 
series of events should have no such effect 
upon premises which we have arrived at 


with regard to the existing customs, 
(2) (1898) Un.-P. J. 60 at p. 66. 
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[t has been suggested that an adoption, 
if good at all, must be altogether good and 
effective according to Hindu Law. ‘The 
answer to that is that we are not here 
dealing with the ordinary Hindu Law. 
We are dealing with the custom of a 
Rajput clan, and we see no reason why the 
conclusion arrived at by Sir Charles Farran 
in the Amarsangji’s case (2) should not be 
equally applicable to the present case. 
For the rule of Hindu Law as to the effect 
of an adoption is not affected: that rule 
contemplates and allows the adopted son’s 
title only to the partible property of the 
co-parcenary, while the property which we 
are dealing with here falls outside that 
category. We, therefore, think that the 
adopted son does not divest or defer the 
vesting of the estate which was given to 
the Thakor of Gamph by the custom of 
reversion. 

The only other question 
to the mortgagee. The 
obtained isa mortgage in October 1888 
in consideration of an advance cf a sum 
approaching Rs. 5,000, the greater part of 
which was applied to discharge a debt 
due to the Thakor and to free the village 
of Piperia from the possession of the 
Thakor, who apparently held it under a 
lien for advance for maintenance and 
assessment. There is no doubt that the 
mortgagee acquired by his mortgage as 
much as the mortgagor Kaliansing was 
able to give him, and what he acquired 
was not merely the interest of Kaliansing, 
but ibe interest of Keshrising who had 
previously died, and whose interest under 
the document of 181! had ostensibly been 
transferred—for what purpose is not clear—- 
to the Thakor of Gamph. The mortgagee 
got that interest also because the evidence 
shows that at the time of mortgage the 
document transferring the moiety of the village 
of Piperia was handed by the Gamph Darbar 
to the mortgagee. Ib does not appear to us, 
however, that the fact that the mortgage 
money was advanced in order to satisfy the 
elaim of the Thakor of Gamph is any 
reason, now that the reversion has occurred, 
for treating the mortgagee as entitled to 
anything more than the mortgagor was 
able to give in 1583. The position is 
similar to that of the assignee of the 
Jivaidar in Bent Pershad Koeri v. Dudhnath 


remaining is as 
original mortgage 
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Ruy (3), who was held not to take anything 
more than his grantor was able to give 
him, having regard to the estate which he 
had received for maintenance. So far’ as 
the English analogies are of any value im 
a case of this kind, the position of the 
mortgagee, as pointed out by Mr. Desai, 
Is very similar to the position of the 
mortgagee in the case of Hankey v. Martin 
(4), where the plaintiff mortgagee was 
entitled under his security to a base fee to 
continue so long as there should be issue 
of the mortgagor who would have succeeded 
under the entail, but he was not entitled 
to a mortgage of an absolute interest as 
against the remainder-man. 

We reverse the decree of the lower Court 
and pass a decree for the plaintiff declaring 
that ‘the defendant No. 2 has no right 
whatever to the village of Monje Piperia, 
and that the defendant No. 3, as assignee 
of the mortgage of the 13th of October 1863, 
has also no right whatever in the said village. 
We pass a decree for possession of the village 
of Mouje Piperia as prayed in the plaint, 
with mesne profits for three years prior to 
suit. Mesne profits to be caleulated in 
execution. Decree to be reduced by such 
maintenance as was given to the widow of 
Kaliansing during her life-time after the 
death of her husband. Costs on‘the res- 
pondents throughout. 

Appeal allowed, 


(3) 27 0. 156; 26 I. A. 216; 4 C. W. N. 274 (P. 6.). 
(4) (1868) 49 L. T. (x. s.) 560. 


MADRAS HIGH COURT. ' 
Sseconp Crvit APPKALS Nos. 296 AND 297 
or 1914. 
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Present:—Mr, Justice Ayling and 
Mr. Justice Tyabji. 
VENKATARAMA ALY AR—Phaintirr— 

APPELLANT å 
TEFREHUS 
NARAYANA ALYER AND OTHERS—- 


DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 1 ÞP5— Estoppel—COlaim 
petition not pressed—Agreement to get petition dismissed 
without costs, whether vood— Contract Act (IX of 1872), 
s. TS. 

An estoppel arises only when a man is not allowed 
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to deny the trath of some matter which he has made 
anor to balieve to be true. [p. 637, col. 1.] 

Wuere it was agreed between the parties that the 
clann detition of the defendant should bs allowed bat 
without tosts and that the plaintiff should apparently 
in consideration of the defendant giving up his 
costs refrain from instituting a suit: 

Holl, that section 115 of the Evidence Act did not 
apply and there was no estoppel. [p. 537, col. 1.] 

Quxre.—Whether such an agreement would be void 
on the principle contained in section 28 of the Contract 
Act? [p. 537, col. 2.] 

In a suit instituted under Order KAT, rule 63, of the 
Civil Procedure Code, there is no question of setting 
aside the consent order because if a party dees not 
object to an order being passed against him ib 
cannot be inferred that the order passed is not 
against him. [p. 537, col. 2.] 

Second appeals against the decrees of the 
Court of the Temporary Subordinate Judge 
of ‘lrichinopoly, in Appeal Suils Nos. 72 and 
73 of 1913, preferred against those of the 
Discrict Munsif of Srirangam, in Original 
Suits Nos. 322 and 323 of 1911. 

Mr. T. V, Muthukrishna Atyer, for the 
Appellant. 

Messrs. N. Rajagopalachariar and T. 
Arumatnatham Pillai for Mr. G. S. Rama- 
chandra Atyar, forthe Respondents. 


JUDGMENT. 
Ix S. A. No. 296 or 1914. 

The learned Subordinate Judge has held 
that the plaintiff is estopped from main- 
taining the suit out of ‘which the appeal 
arises, Before us, the argument in support 
of the judgment under appeal has been that 
there was an agreement between the par- 
ties that the claim petition of the Ist defend- 
ant should be allowed, but without costs, 
and that the plaintiff should (apparently 
in consideration of the Ist defendant giving 
up his costs), refrain from instituting such 
asuit as the present. This is alleged to 
give rise tô an estoppel. Section 115 of the 
Indian Evidence Act shows that on the 
facts as alleged, there would not have been 
any estoppel. An estoppel arises when a 
person ts not allowed to deny the truth of 
some matter which he has made another to 
believe to be true. Inthe present case the 
plaintiff did not make the defendant believe 
in the trath of anything; all that is alleged 
is that in consideration of the plaintiffs 
express or implied undertaking not to 
institute a suit the*defendant waived his 
costs. There can, "therefore, arise no 
question of any estoppel, though there 
might have been an agreement barring 
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the suit. Nor is the agreement that is now 
alleged and relied upon proved. Had it been 
proved, the question might have arisen 
whether such an agreement would have 
been void on the principle contained in 
section 28 of the Indian Contract Act. That 
question has, bowever, not been argued before 
us and we express no opinion on it, 
as no such agreement has been proved 
in the present case. The indications are 
to the contrary—that the claim petition 
was allowed to surceed on the understand- 
ing that the plaintiff was to institute the 
present suit. 

The Subordinate Judge has also based 
his judgment on the ground that there was 
a consent order and that the Court cannot 
set aside aconsent order except on a ground 
which would invalidate an agreement bet- 
ween the parties. But here there is no 
question of retting aside any consent order. 
The plaintiff is suing under Order XXI, rule 
63, of the Code of Civil Procedure. A suit 
under this rule is no doubt for the pur- 


‘pose uf getting rid of the effect of an adverse 


decision in a claim petition. Butit is not 
an appeal from that decision and in this 
respect, it certainly stands ou a very 
different footing. The decision that is relied 
upon, Nzlakant Banerji v. Suresh Chandra 
Mullick(1), is clearly distinguishable. There 
the decision was held to be binding on 
the respondents’? predecessor-in-title, one 
Khogendro Nath Mullick, and that in effect 
made the matter res judicata against the 
respondent. In the present case, itis be- 
cause the order on the claim petition is 
binding on the plaintiff that he can 
institute a suit to get rid of the effects of 
the order. (Order XXI, rule 68, of the 
Code of Civil Procedure). This is also an 
answer to the objection that there was no 
order against the plaintiff, an objection 
which we have some difficulty in under- 
standing. It is quite clear that when it 
was decided that the plaintiff was not 
entitled to attach the property which he 
had purported to attach, there was an order 
against him. The fallacy of the argument 
is caused by assuming that because a party 
does not object to an order being passed - 
against him, therefore, the order that is 
passed is not against him. 


(1) 12 C. 414 at p. 428; 12 I. A. 171;9 Iud. Jur, 489; 
4 Sar. P. O. J. 685. ar 
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The appeal will be allowed and remanded 
to the lower Appellate Court for disposal 
‘on the merits. The costs will abide the 
result. 


‘In S. A. No. 297 or 1914. 


This case follows the above decision in 
Second Appeal No. 296 of 1914, and for the 
like reasons as are recorded in our judgment 
therein this appeal will also be allowed and 
remandedto the lower Appellate Court for 
‘disposal on the merits. 

The costs will abide the result. 

Appeals allowed; 
Cases remanded, 


BOMBAY HIGH COURT. 
ORIGINAL Civiu Suit No. 899 or 1912. 
* Nove mber 26, 1914. 
, Present:— Mr. Justice Beaman. 
JOHARMAL LADHVUORAM—Ptarntires 
| VETSUS 
` CHETRAM HARISING AND otusrs— 
. DEFENDANTS. 
- Hindu Laac—Joint family firm, whether family asset 
sada maging member, powers of, to enter into contracts 
— Liability of other :members—Estoppel—-Defence—- 
Denial of contract and at the same time pleading 
contract asof wager, whether permissible. 
“A joint Hindu family firm must be regarded like 
any, other joint family asset: [p. 589, col. 1.] 
. Ina caso where a business is carried on by the 
members of a joint Hindu family for the benefit of 
the entire family, there may be many persons who 
do not actively participate in the conduct of the 
business, there may be many members who are 
minors, and it is only by aconfusion of ideas that these 
can be associated with those who are actively carry- 
ing on business as partners in the ordinary commer. 
cial sense. But where itis found as a fact that 
such a business was being carried on by any one or 
more members of a joint Hindu family for the 
benefit of the other members, particularly if such 
business had been originally established to the detri. 
ment of the family property and handed down 
hereditarily, then the resnitant lability of all the 
members of the family would be referalle to the 
notion of managership vy one trn cro members for 
the benefit of the rest. [p. 539, col. 1 ] 


- Where one or more members cef a joist Hindu 
‘family start a business of tLeir own, nob at 
the expense of the joint femiy, nor with the 
intention of sharing its profits and lesses with the 
other members, their position and their liabilities to 
the other members lave to be regulated with 
reference to the extent to which the conduct of such 
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a firm and the resulting profits fall within the legal 
notion of self-acquisition. [p. 539, col. 1.) 

It hardly lies in the mouth of a person to say in 
one and the same breath: “| did not make a eontract, 
butif I did make a contract, [am sureit was a wager.” 
[p. 518, col. 1.] 

Mr. k. D. N. Wadia, (with him Mr. Talyar- 
khan). for the Plaintiffs. 

Messrs. Mirza and Ghaswalla, for Defendant 
No. l. 

JUDGMENT.—The plairtiffs sue the 
five defendants as members of a joint 
Hindu family, trading for the purposes of 
these contracts in the name of MHarising 
Chetram, fora sum of Rs. 6,625-9-6, theidiffer- 
ences dne tothe plaintiffs for sales of linseed. 
The contracts sued upon were entered into 
by the 4th defendant, Hakamchand, on ac- 
count, as contended by the plaintiffs, of the 
other defendantsin the month of September 
1911 for the September settlement. Defend- 
ants Nos. ? and 2, Chetram Harising and 
Beniram MHarising, resist the plaintiffs’ 
claim on the ground that the family was 
divided shortly before these contracts were 
made in September J9L1 and that they, 
the said defendants Nos. 1 and 2, are 
the only partners in the firm of MHarising 
Chetram. They deny that the defendant 
No, 4, Hakamchand, had any authority to 
enter into contracts on their behalf or that 
they are bound by any contracts so enteredinto 
by thesaid Hakamchand. They further deny 
liability on the ground of their constitut- 
ing a joint Hindu family with the other 
two defendants, Khubchand and Hakamchand, 
although they admit that the 5th defend- 
ant, Kapurchand, is the son of the first 
defendant Chetram and a partner in the 
firm of Harising Chetram. It is further 
admitted that Chetram, Beniram and 
Kapurehand now constitute a joint Hindu 
family as they re-united after the partition 
of 1911. The defendants further contend 
that Hakamchand was a minor at the date 
these contracts were made with the plaintiffs 
and as such he was not competent to 
represent the jomt family even assuming 


that it had then been a joint unditided 
Hindu family, nor had he received any 
express authorisation from the managing 


members of the firm of Harising Chetram, 
& Co. to act as their agent in Bombay. 
Lastly, the defendants contend that the 
contracts sued, upon are wagering contracts 
unenforceable at law. l 
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It is not altogether easy perhaps to 
detine with precision what is usnally meant 
in these Courts by a joint Hindu family 
firm. It appears to me that a firm must 
be regarded like any other joint family 
asset if it, in fact, belougs to the joint 
family; and nothing is really gained by 
insisting upon the peculiar character of the 
property and then introdacing many legal 
notions which are appropriate father to 
partnerships in the common sense than 
to the special concept of the joint Hindu 
family. It may be, and very often is, 
‘the case that a business is carried on by the 
members of a joint Hindu family for the 
benefit of the entire family. ln such 
cases there may be many members who 
do not actively participate in the conduct 
of the business; there may be many members 
who’ are minors; and it is only by a 
confusion of ideas that these can be 
associated with those who are actively 


carrying on business as partners in the 
ordinary commercial sense. Nevertheless, 
if it be found, as a fact, that such a 


business was being carried on by any one 
or more members of a joint Hindu family 


for the benefit of the other members, 
particularly if such business had been 
‘originally established to the detriment- 


of the family property and -handed down 
hereditarily, then the resultant liability of 
all the members of the family would be 
referable, L think, to the notion of 
managership by one or more members for 
the benetit of the rest in the usual sense 
in which the relations of the 
aod other members of the family have 
often been accepted anddefined in all the 
Courts. Again, it may be, and often is, 
the case that one or more members of a 
joint Hindu family stuart a business of 
their own, not at the expense of the joint 
Hindu family, nor with the intention of 
sharing its profits and losses with the other 
members. Here it becomes clear at once 
that the position of the members so carry- 
ing “on a joint family business and their 
liabilities to the other members have to 
be regulated with reference to the extent 
to which the conduct of such a firm and 
the resulting profits fall within the legal 
nition of self-acquisition. Great difficulties 
would likely be here introduced by the 
nucleus doctrine, but with those I am not 
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now concerned. Assuming that a joint 
Hindu family carries on a business by one 
or more of its members for the benetit of 
the iest of the family, which is the common 
ease, then the liability of the other members 
not actively coucerned in the conduct of the 
business would, | take it, be referrable, as I 
have just said, to the theory of managership 
and would probably be restricted to the 
share of each such member in the joint 
Hindu family property. It might be doubt- 
ed whether any personal liability beyond 
that can be attached to members of the 
family not actively carrying on the business, 


“not in the commercial sense partners and, 


therefore, not parties to any contracts made 
with the firm asa firm. That is one point 
in which a distinction might well be drawn 
between what is commonly called a joint 
Hindu family firm and a firm in the true 
commercial sense. The difficulty in all cases 
of the kind, with which I am now dealing, 
arises where firms so-called are started by 
members of a numerous joint Hindn family, 
many of whom afterwards repudiate liability, 
although if the concern turns ont successiul 
they would probably be willing enough to - 
share in the profits. In all such cases it 
becomes difficult to define with precision 
the limits of liability attaching to members 
of a joint Hindu family who may not 
themselves have had any connection with 
the business carried on by the other mem- 
bers in other parts of the country in a 
name which is afterwards assigned by 
creditors to a joint family firm. And there ` 
is this distinction too, no donbt, that these 
family firms are very often handed down, as 


. long as they continue to be profitable, from ` 


father to son and are really regarded in 
much the same light as any other joint 
family ancestral property. 

In the present case it is not denied that — 
the firm was established, say, 30 years ago 
or thereabouts, and was carried on as a joint 
family concern up tothe year 1911. Whether 
every member of the fannly, then alive, was 
actively associated with the conduct of the 
business, might be difficult to prove; aud : 
assuming that some were not, then the 
question would arise whether they were 
personally liable as partners in the ordinary 
sense, or whether taking them to be men bers 
of the family represented in the conduct of- 
the business by the managers, they would 


540 


JOHARMAL LADHOORAM 7, CHETRAM HARISING, 


not atleast be bound by the acts of such 
managers to the extent of thei share of this 
and all other joint family property in which 
as co-parceners they had a share. I do not 
think that it is necessary in the present case 
to pursue this process of analysis further, 
because there does not appear to meto be 
any practical difficulty to be surmounted, 
There can be no question but that defendants 
Nos. l and 2 used at any rate to manage the 
business while it was admittedly a joint 
ancestral family business and are still carrying 
it on and managing itas a firm in the same 
name. If, then, it can be shown that the 
defendant No. 4, Hakamchand, represented 
them in Bombay for the purposes of making 
these contracts with the plaintiff firm, it 
would necessarily follow, waiving for a 
moment the question of Hakamchand’s 
minority, that they would be answerable to 
the plaintiffs for the moneys now claimed. 
I understand that the first defendant is really 
the only substantial member of the family. 
Therefcre, if his liability were made out, 
it would not matter much, I apprehend, to 
the plaintiffs whether or not Khubchand or 
Hakamchand were also made liable. Nor 
does the question raised of the fourth defend- 
ants minority affect the case, viewed in this 
light, in the slightest degree; for, assuming 
that he was a minor in September 1911, yet, 
if he were authorised by the firm of Harising 
Chetram to act for themin Bombay as their 
agent for the purpose of making these con- 
tracts and did so act, they would be equally 
bound and the minority of their agent would 
be immaterial. It is only on the assumption 
that Hakamchand was not authorised by and 
on behalf of defendants Nos. 1 and 2, and that 
his acts were not afterwards ratified by them, 
that, on the footing of being a member of the 
joins Hindu family to which this firm belong- 
ed, it might be material to determine whether 
he was a minor or not atthe time he made 
the contracts which are now sought to be 
enforced against all his co-parceners on the 
ground of their collective responsibility for the 
acts of any member of the joint family assum- 
ing to act in that capacity. It would, then, 
doubtless have to be shown that the acts 
were done for the benefit ofthe family as 
a whole and that Hakamechand, in so acting, 
had legally assumed a character of manager 
with authority to bind all his co-parceners. 
Notwithstanding a passage in Trevelyan on 
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Minors at page 18, I confess I should feel 
some doubt in holding that a minor member 
ofa joint Hindu family could possibly act 
as manager for adult members or that” con- 
tracts entered into by himin that capacity 
for the benefit of the family as a whole would 
necessarily be binding upon all the other 
members. If, again, it were the case of a joint 
Hindu family, all the members of whom were 
minors, then it wonld be less difficult to hold 
that the oldest minor was managing for the 
rest; still, 16 appears to me, his minority would 
remain an insuperable difficnlty inthe way of 
holding that he was either competent to 


_con'ract for himself or for other minors, as 


lucempetent in their turn to enter into con- 
tracts. If, however, there be no joint family 
existing in the present case, and if the 4th 
defendant, Hakamchand, be held not to bave 
been acting as the agent of defendants Nos. 
l and 2’s firm, his minority would bave 
httle bearing upon the liability of these 
defendants one way or the other. It might, 
no doubt, serve to protect him, but, beyond 
that I do not think thatthe question would 
have any material bearing upon what is 
substantially in controversy in this case. All 
this, however, may be very briefly dismissed 
upon a simple finding of fact, for I have not 
the very least doubt but that in September 
1911, the defendant No. 4, Hakamchand, 
was not a minor. The evidence taken on 
commission is, speaking generally, of little 
value, but I cannot neglect the deposition of 
the School Master, Ramchand Rao Balaji, 
who wasa masterat the school at which 
Hakamchand, defendant No. 4, received his 
education. That witness swears that he was 
a Master from 1286 to 1-99 and that the 
defendant No, 4, Hakamchand, came to 
school, as shown by the school register, in 
the year 1897. Now, I cannot bring myself 
to believe that Hakamchand could have gone 
to school before he was at the very least 
five years of age. Nor can I entertain, any 
serious doubt, notwithstanding the many 
defects appearing on these registers, that the 
entry, showing that Hakamchand was admit- 
ted into the schonl in 1897, is entirely trust- 
worthy. If, in that year, Hakamehand was 
five years, ib is clear that he would be nineteen 
when these contracts were made. I think it 
much more probable that he was two or three 
years older and that the plaintiffs are right 
in saying that he was at least twenty-one 
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when he made these contracts ostensibly on 
behalf of the firm of Harising Chetram. 
There is next to be answered the question 
whether or not this firm of Harising Chetram 
was a part of the joint family property when 


the contracts were entered into, and whether, - 


if so, those responsible for the conduct of the 
business were managers in the sense that 
their act would bind all the other co-parceners. 
The defendants have set up a_ partition 
alleged to have been effected shortly before 
the contracts now sued upon were entered 
into. The evidence taken on commission is 
largely directed to proving this allegation. 
It is, in my opinion, altogether untrustworthy 
and deserves no credit. In the first place, 
all the witnesses speak to the partition or 
rather to the terms ofthe partition having 
been embodied in a writing. This writing 
was made in one of the hooks belongiug to 
the firm of Harising Chetram. It is not forth- 
coming, and although I accepted the evidence 
of defendant No. 1 forthe purpose of letting 
in secondary evidence, I do not really, now 
that all the remaining evidence in the case 
has been taken, believe a word of it. I do not 
believe that any partition of the kind alleged 
was made: still less do I believe that the 
terms were written out in a book, belonging 
to the firm of Harising Chetram, which has 
since mysteriously disappeared, Indeed, this 
defence is one of those characteristically 
dishonest defences with which every Judge 
sitting on this side of the Court and having 
experience of Marwari suits must be only 
too familiar. These Marwari firms, whether 
taking the form of commercial partuerships 
or admittedly joint family businesses, almost 
invariably have recourse to repudiating 
liability, when their ventures turn out 
unfavourable, on 
that member or group of members did not 
belong to the firm, or that the transactions 
were unauthorizedly entered into by one 
single member of the firm; or if the transac- 
tons were entered into on the footing of 
the concern being a joint Hindu family 
property, that a partition had been effected 
‘and that they, the defendants, were in no 
way liable. This is the kind of defence 
which is constantly set up in these Courts 
in suits of this kind; and the present 
‘appears to me to be a very typical case. The 
defendants Nos. 1 and 2 doubtless thought that 
their best chance would be to deny what 
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they knew to be a fact, that this business 
was really a part of the joint family 
property and had been managed up to and 
including the time when these contracts 
were entered into by most, if not all, the 
surviving members of the joint family. So 
we have this entirely incredible story of a 
partition opportunely effected just before 
the contracts were entered into, which 
have turned out to be unfavourable to the 
firm of Harising Chetram. It is to be 
observed that every member of the family, 
that is to say, all the five defendants were 
adults, and that the evidence leaves little 
real room for doubt but that they were all 
actively concerned in the conduct of the 
business of the firm of Harising Chetram. 
The 5th defendant, Kapurchand, son of first 
defendant, Chetram, is himself twenty-five 
years of age; and I have not the least doubt 
but that Hakamchand, tlie 4th defendant, 
was also an adult, and an active par- 
ticipant in the business of Harising Chetram 
inthe year 1911. Now, if that were so, 
there would be no difficulty in making all 
these members of a joint Hindu family Hable 
for the losses of the business, not only to 
the extent of their sharein the joint family 
property but personally as well. This is 
what Ibelieve to have been the true state 
of affairs when the contracts were entered 
into. 

But, assuming again for the sake of 
argument, that the firm of Llarising Chetram 
was being carried on independently by the 
two elder brothers, Chetram and Beniram, 
with whom was associated the 5th defendant, 
Kapurchand, in the year 1911, and they 
were carrying it on on the legal footing of 
self-acquisition, still it appears to me that 
they would be undoubtedly bound by the 
acts of Hakamchand and would be liable to 
the plaimtiffs. The evidence is, and it is 
very good evidence, on behalf of the plaint- 
ifs that Jethmal, the mwonim of the 
plaintiff firm, first became acquainted with 
Chetram, defendant No. 1, before these tran- 
sactions had ever been entered into, in 
Jubbulpore. Jethmal says he goes to Jub- 
bulpore every year to collect ontstandings 
and he there met Chetram, the Ist defendaut, 
and that he met also Hakamchand, the 4th 
defendant, who was with his brother, Chetram, 
and apparently took part in such business 
talk as followed, It was there, according to 
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this witness, and I really see no reason to 
doubt him, that proposals were first made 
by Chetram on behalf of the firm of 
Harising Chetram to enter into business 
relations with the plaintiffs in Bombay. 
Naturally, seeing Hakamechand and Chetram 
together, the plaintiffs were the readier to 
entertain the proposals made in September 
to do business in forward linseed contracts 
by Hakamchand on behalf of the firm 
arising Chetram. Now, the evidence 
given by the plaintiff, Joharmal Ladhooram, 
on this point also appears to me to be 
entirely trustworthy. I see no reason to 


doubt the word of the two witnesses 
Joharmal and Jethmull when they say 
that Hakameland came to them in 


September 1911, representing himself to 
be a member or agent of the firm = of 
Harising Chetram and inviting business. 
The evidence is that in doing so, Hakamchand 
said that he wonld obtain ratification of 
the contracts from the headquarters of 
the firm at Bareilly; and this ratitication 
was presently received by the plaintiffs in 
two post cards, Kxhibits D and E, dated 
the 6th and 10th September, respectively. 
These post cards purport to be written by the 
firm of Harising Chetram and signed for that 
firm. They recognize the contracts entered 
into by Hakamchand on behalf of the firm 
and ratify them. Theevidenece of Jethmal is 
to the effect that the plaintiffs’ procedure was, 
after making the contracts with Hakamchand 
on behalf of the firm of Harising Chetram, 
tosend a memorandum of the coniracts to 
“that firm’s head offices. That may very well 
have been done and is quite consistent with 
the despatch of the two post cards of the 6th 
and 10th of September. ln these the writer 
is made tosay thathe has been apprised of 
these contracts, that he has noted them in his 
_ own books, and that he confirms them. The 
defendant No.1 now stoutly contends that 
"both these post cards are forgeries. He even 
goes the length of saying that he never posted 
- any post card or any other ermmuniecation at 
Jubbulpore in the course of his life. This is 
apparently a falsehood. Hehad considerable 
business at Jubbnipare, as he admits le 
negotiated undis there fur transmi-sion to 
merchants with whom he admittedly had 
dealings in Bombay. And although he says 


that all this business was alwaysdone in the . 


. quarter of the city -called Lath -Ganj . where 
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there is a Post Office, whereas these post cards 
bear the postal mark of despatch from 
Shroffor Saraf Bazaar, it is quite plain, I 
think, that the only Postal District recognized 
there is that of Saraf Bazar and not Lath 
Ganj, and I have not the slightest donbé but 
that defendant No. 1, Chetram, did despatch 
these post cards from Jubbulpore to the 
plaintiffs in Bombay. The only alternative 
hypothesis is that Hakamchand procured the 
despatch of these post cards by some friend: 
of his own in order to enable him to enter 
into gambling transactions with the plaintiffs’ 
‘firm by deluding them into the belief that he 
had the firm of MHarising Chetram at his 
back, while, in fact, that firm knew nothirg 
of his proceedings. It cannot be supposed, 
and it is not contended on behalf of the defend- 
ants, that these pest cards have been forged 
by the plaintiffs orthat the plaintiffs have 
procured the forgery of them. Then, itappeais 
to me, in the highest degree improbable that 
Hakamehand should have gone the length of 
committing forgery or inducing his friends to 
commit forgery at Jubbnipore merely to 
induce the plaintiff firm to give him contracts, 
which they would not bave otherwise given 
him, in the hope of making gambling protits 
upon them. lt is true that the evidence for 
the plaintiffs of identification of handwriting 
is really worthless. Nor do I believe 
Chetram’s denial of his own handwriting. 
But | think, looking to the surrounding 
circumstances and probabilities, that I am 
quite safe in concluding that these post cards 
were really written by Chetram. 

Now, 3f that beso, they amount to a 
complete ratification and fix the defendants’ 
firm, that is to say, admittedly defendants 
Nos. land 2, with the lability they have so 
strenuously sought to evade. 

Even apart from these post cards, I should 
have felt no doubt whatever but that 
Hakamchand was acting for, and was 
authorized to act for, the firm of MHarising 
Chetram. It is proved np to the hilt that he 
lias acted as their representative in dealings 
with the two other large and respectable 
firms of Gokaldas and Haridas Premji at or 
about the same time, aud ifhe was so acting 
on behalf of the firm of Harising Chetram in 
1910 and 1911 with other firms, the aleady 
strong probabilities areconvertedinto practical 
certainty that be was acting in the like 


. character in these dealings with the plaintiffs. 


tila 
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There is the last point to be considerd, but 
I can dispose of it in a very few words. The 
defendants have contended that even assuming 
the contracts were entered into by the 
defendant No. 4 on behalf of the firm of 
Harising Chetram, and that, therefore, 
all the five defendants, or at any rate 
the members of that tirm, would be lable 
for them, yet in the present case the contracts 
being wagers are unenforceable at law. The 
only defendants who contest the claim here 
are the defendants Nos. land 2. As they both 
deny that they ever made these contracts or 
authorized the defendant No.4 to make them, 
I confess, I do not see how they can possibly 
be in a position to contest the character of the 
contracts. It hardly lies inthe month of a 
person to say inone and the same breath : 
I did not make a contract, but if I did 
make a contract I am suré ib was a 
wager.” That is in effect the form the 
defence has taken here. But waiving that 
logical difficulty, I may say that there is no 
evidence worth the name led by the defend- 
ants to prove that the contracts sued upon 
were wagers. I hold that the contracts were 
not wagers. 

l, therefore, entertain no doubt whatever 

but that the firm of Harising Chetram is 
answerable to the plaintiffs fur the amount 
claimed. And 1 further hold that when 
that firm became so liable, every-one of the 
five defendants was a member of the joint 
family of which that firm was an asset 
and was taking an active part in the 
business of the firm. I, therefore, hold 
that all the defendants are liable to the 
extent of their shares in the joint family 
property and also liable personally. 
_ The. plaintiffs’ suit must be decreed in 
full against all the five defendants with 
all costs throughout, including all costs 
reserved. 


Suit decreed. 


MADRAS HIGH COURT. 
Civin Revision Pertrroy No. 348 or 1914, 
December 22, 1914, 

Present: —Mr, Justice Hannay. 
MAM MAREDDI SATTIRAZO— 
Rusponoexnt—Peritiover 
versus 
MAMMAREDDI AMMAYI alias 

AKKAMMA-—Peritioner—Ruspox DENT. 

Hindu Law--Joint family—Preliminary decree for 
partition, whether effects severance of co-parcenary— 
Holder of preliminary decree for partition, death of— 
Widow, whether proper legal representative. 

A preliminary decree for partition effects the sever- 
ance of the mambars of a joint Hindu family, and if a 
plaintiff ina parvition suit dies issueless after the 
passing of a preliminary decree, his proper legal 
rapresentative is his widow. [p. 544, ool. 2.] 

Petition, under section 115 of Act V of 
1903, praying the High Court to revise the 
jadgment and order of the Court of the Tem- 
porary Subordinate Jadge of Rajahmundry 
at Cocanada, in Civil Miscellaneous Petition 
No. 243 of 1913, in Original Nuit No. 4 of 
1911. 

FACTS. After the passing ofa prelimi- 
nary decree in a suit for partition instituted by 
a Hinda against the other members of the un- 
divided family the plaintiff died. His widow 
then applied to be brought on record as the 
legal representative of the deceased plaintiff 
and was accordingly added by the Subordinate 
Judge. Against that order, the defendant 
preferred this civil revision petition. 

Mr, K. S. Ganesa Iyer, for the Petitioner:-— 
So long as the shares of the parties were 
not specifically ascertained and partition 
effected by metes and bounds anda final 
decree embodying the said arrangements 
passed, the undivided status of the family 
continued and the right of survivorship was 
not lost by the other members of the un- 
divided family. The widow had, therefore, 
no locus standi to come in. 

Mr. V. Ramadoss, for the Respondent:— 
The preliminary decree for partition put an 


- end to the co-parcenary and from the date 


of passing of such a decree the family became 
divided. Thandayuthapant Kaugiar v. Ragu- 
natha Kangiar (1). The widow was, therefore, 
the only person who could legally represent 
the deceased. 

JUDGMENT.—The case of Thandayutha- 
pant Kangiar v. Ragunatha Kàingiar (1) is 


(1) 10 Ind Cas. 660; 9 M. L. T. 421; (912 M, W., 
N. 223; 35 M. 239; 21 M, L, J. 240, , 
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authority for the view of the Jower Court 
that the preliminary decree for partition 
effected a severance of the family, and in this 
view the order bringing on record the widow 
of the deceased plaintiff, who had obtained 
the preliminary decree, as legal representa- 
tive of the deceased plaintiff, is correct. 
The petition is dismissed with costs. 
Petition dismissed. 


BOMBAY HIGH COURT. 

ORIGINAL Civit Suit No. 397 or 1914. 

December 10, 1914. 
Present:—Myr, Justice Beaman. 
GANGABAI— PLAINTIFF 
VETSUS 
SONABAI—DeErunpant. 

Contract——Person having two estates larger and 
smaller conveying entire property without limitation— 
Inference— Princip lz—Haception 

Where a person has two estates, one larger and the 
other smaller, and purports to convey the entire 
property without any words of limitation, he must 
always be taken to be conveying the highest estate 
he has: that is to say, if an executor having aone- 
third personal beneficial interest in the estate pur- 
ports to convey the whole of it without qualification 
or limitation, he must be taken to be conveying 
in his character as executor and not in that of one 
having a beneficial interest only in a fraction of the 
whole estate purported to be conveyed. [p. 544, col. 2.] 

Upon this general principle, exceptions may be 
erafted with reference to the particular facts of 
particular cases. [p. 544, col. 2.] 

Messrs. [nverarity, Jinnah and R. D.N, 
Wadia, for the Plaintiff. 

Mr. Moos (with him 
Defendant No. 1. ; 

Messrs. Taraporevala and Dadachanji, for 
Defendant No. 2. 

JUDGMENT.—The plaintiff in this suit 
seeks specific performance of an agreement 
to sell a certain property in Sheikh Memon 
Street, alleged to have been entered into 
on the 18th of January 1914, between the 
said plaintiff and the defendant, Sonabai, 
administratrix of the estate of her deceased 
father. The plaintiff also asks for the 
rectification of the agreement, if necessary, 
by the insertion of words not therein to 
be found at present, making it clear that 
the contract was entered into by Sonabai 
as administratrix. Before the case was 


Mr. Weldon), for 
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opened, the learned Counsel for the plaintiff 
asked leave to raise an additional *issne 
which implies, as I understand it, the 
abandonment of this supplementary prayer 
for rectification, No evidence has been led 
in the course of this trial to prove any 
mutual mistake in the actual wording of 


the agreement, Exhibit E ; but im its final - : 


form the plaintiff’s case amounts to this, 
that inasmuch as Sonabai was the adminis- 
tratrix and purported to convey the whole 
of the property in suit without any qnali- 
fication or words of limitation, she must 
be presumed in law to have agreed to 
convey the highest estate she was capable 
of conveying, and that too without the need 
of any designatory words such as adminis- 
tratrix. I have been referred to certain 
cases upon this subject, “and notably the 
ease of Bijraj Nopani v. Pura Swutary Dassee 
(1) and the very informing case of In re 
lenn §Furze’s Contract (2). Ever since the 
tral commenced, I have bestowed my 
best attention upon this interesting point, 
and although if was only in Counsel’s con- 
eluding arguments that the case of In re 
Venn & Furze’s Contract (2) was brought to 13 
notice, I had independently arrived at 
the prniciple to which, I think, Stirling, J.’s 
judgment in that case gives very clear 
expression. It appears to me, as a general 
principle, that where a person has two 
estates, one larger and the other smaller, 


and purports to convey the entire property - 


without any words of limitation, he mast 
always be taken to be conveying the highest 
estate he has: that is to say, if an executor 
having a one-third personal beneficial in- 
terest iu the estate purports to convey the 
whole of it without qualification or limi- 
tation, he must be taken to be conveying 
in his character as executor, and not in 
that of one having a beneficial interest only 
in a fraction of the whole estate purported 
to be conveyed. Upon this general principle, 
which I believe to be universally valid ahd 
applicable, exceptions may be grafted with 


(1) 24 Ind. Cas. 296; 16 Bom. L.R. 796: 27 M. T. J. 
93;1L W. 555; 18 C. W. N. 1818; (1914) M. W.N. 
679: 16 M, L. T. 338; 12 A, L J. 1185; 20 C. L. J. 308; 
42 C. 56. 


(2) (1894) 2 Ch. 101; 63 L. J. Ch. 808; 8 R. 220; 
“0 L. T. 312; 42 W. R. 440. 
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BOMBAY HIGH COURT. 
*First Civiu Appeat No. 116 or 1911. 
April 9, 1914. 
Present:——-Sir Basil Scott, Kr., Chief Justice, . 
; and Mr. Justice Batchelor, 
AGARSINGJI RAISINGJ[—Puatntirr— 
APPELLANT 
CETSUS 
BAI NANIBA AND ANOTHER-— IJEBENDANTS 


—— RESPONDENTS. 

Cusiom—-Thakorate of Gamph—Suecession—Primo- 
geniture— Maintenance to junior members-—Rstate held 
by junior members, nature of—Death of mainten- 
ance-holder without male issue, effect of —Reversion 
Chudasama Girasias—Females, right of, to suc- 
ceed-—Adoption by widow of last holder, effect of— 
Mortgagee from maintenance-holder, right of —Construc- 
tion of deed —Compromise—Absolute estate, creation of 
— Ahmedabad Tulugdars Act (Bom. Act VI of 1862), 
s. 12—Alienationscfect on. 

The Thakorate 6f Gamph is governed by the rule 
of primogeniture. There is a custom of giving away 
for maintenance villages to junior members of the 
family. The estate is not governed by the ordiuary 
law of co-parcenary and is not partible. The villages 
given to the janior members of the family are given 
for maintenance upon terms that upon the failure of 


male issue they will revert to the holder of the “gadi,” - 


[p. 532, col. 2.] 

Such a reversion is not impeded by the existence 
ofa female. [p. 534, col. 2.] 

Where the widow of a last maintenance-holder 
adopts a son, the adopted son does not divest or 
defer the vesting of the estate, which reverts by the 
custom of reversion, [p. 536, col. 1.] 

Among Chudasama Girasius there is a custom that 
wives ane daughters do not succeed as heirs. [p. 531, 
col. l. 

The Thakor of Gamph granted a village for 
maintenance to one of his junior sons. There was a 


“litigation between the successor of the Tlakor and 


the sons of the grantee, which resulted ina settle- 
tent under which the greater part of the village was 
given to the sons of the grantee and their descend- 
ants and heirs as mailiks, mukhtiars and dhanies, All 
the sons died without any male issue, ‘The plaintiff, 
Thakor, claimed the village by right of reversion. 
At this tine the whole of the estate of the Thakor 
„was under the management of the Taluqdari Settle- 
ment Odicer. The widow of the last maintenance- 
holder -who had adopted a son objected: 

Held, that the compromise deed did not confer an 
absolute estate upon the grantee’s sons and heirs; 
fp. 582, col. 1.] 

thet the alienation under the compromise deed was 
invalid under section 12 of the Taluqdars Act of 1862, 


` and the adoption had no effect on the reversion; 


[p. 582, col. 1.] 
A “mortgagee from a maintenance-holder or 
an assignee of the mortgagee has no right whatever 


- in the estate when the estate reverts to the grantor on 


the death of the maintenance-holder. [p. 536, col. 2.] 
First appeal from the decision of the First 
Judg: at Ahmedabad, 
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Mr. Desa (with him Mr. N. K. Mehta), for 
the Appellant. 

Messrs. Raikes and Jayakar, (with them Mr. 
R. W. Desai), for the Respondents. 


JUDGMENT.—This suit was filed by the 
present .Thakor of Gamph, Agarsingji 
Raisingji, to recover the village of Piperia 
in so far as it was not already in his 
possession from the three original defendants, 
namely, Bai Devba, widow of Kaliansingji 
Runpsing}i, Pertapsing Shivsing, otherwise 
called Vijaysing, who was alleged to have 
been adopted by Devba, and Bai Shri 
Bairajba, who was alleged tobe a mortgagee 
of the village of P. peria. The village of 
Pipetfia was one of the nine villages which 
at the beginning of the last century 
belonged to the Thakor of Gamph, a 
Thakor of the Chudasama Rajput clan 
whose home was in Kathiawarand adjacent 
to the Ahmedabad territory. 

The evidence shows that the Chudasama 
Rajputs many years ago migrated from 
Junagadh into what is now the Dhandhaka 
Taluka of Ahmedabad, and there occupierl 
all or most of the villages in that Taluka. 
In course of time, the estate which had 
been undivided became split up into different 
Talukdari estates by the process of 
allotment of villages for Jivai or maintenance 
to younger male members of the family 
of the chief. The history and constitution 
of these Talnkdari families and estates 
was the subject of very prolonged and 
searching investigation prior to and subsequent 
to the passing of the Ahmedabad Talukdars 
Act of 1862, and one of the officers chiefly 
concerned inthe investigation was Mr., after- 
wards Sir James, Peile, a Talukdari 
Settlement Officer. In 1863, in meking a 
report of lis sarvey operations to the 
Revenue Commissioner under date the 15th 
September, he stated: “The way in which 
these Talukdars are formed by partition 
from a sovereignty or chieftainship is very 
clearly shown in the appended pedigree of 
the Gamph Thakors to whom all Dhandhuka 
at one time belonged. The aliotment in 
each generation of one or two villages 
a piece to the one or more younger brothers 
of the Thakor of the day has, in the lapse 
of years, left the mutilated: trank of the 
chieftainship with only eight villages and 
halves of two others,” The pedigree 
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that -report shows - that 
Melaji, the son of MRaisingji, had two 
uncles, who as junior members of the 
family each received a village. His ‘uncle 
Kakabhai received Ankewalia and his uncle 
Babhoji Piperia. But before his death 
Ankewalia aud Piperia had reverted to the 


referred -to in 


ruling branch, to the branch of the 
chief, and, accordingly, Melaji was able 
to assign Ankewalia to Arjansingji and 
Piperia to Rupsingji. Rupsingji had 


two sons, or his widows claimed that he 
had two sons, Keshrisingji, and Kaliansingji, 
and in the year 1870, tbere was litigation 
between the established successor of 
Melaji, namely, Raisingji, and the two sons 
of Rupsingji with reference to the village 
of Piperia. Raisingji contended that 
Keshrising and Kaliansing were both sup- 
posititions children, not the real sons of 
Rupsingji, and that Rupsingji having died 
without male issue, the village of Piperia 
reversed, as it had previously reverted in 
Melaji’s time, to the Thakor of Gamph. 
The litigation between Raisingji and the 
two alleged children of Rupsingji resulted 
in a settlemeut in the year 1971 under 
which 41 acres of the village of Piperia 
were admitted to be the absolute property 
of the Thakor of Gamph, whilethe rest of 
the village, except a four-annas share which 
belonged to certain Mahomedans, was 
confirmed to Keshrising and Kaltansing, 
and, as a result.of that settlement, Keshrising 
and Kaliansing until their deaths enjoyed 
the greater part of the village of Piperia, 
Keshrising predeceased Kaliansing and 
Kaliansing died in October 1903, leaving 
widow Bai Devba, the original first defendant 
in this suit. According to the contention 
of the plaintif, Kaliansing and Keshrising 
having neither of them left male issue 
there was reversion of the whole of the 
village, which remained with them in their 
life-time, to the Thakor of Gamph. The 
widow of Kaliansing, however, after her 
husband’s death, namely, in March 1904, 
adopted the 2nd defendant as the son of 
her deceased husband. ‘The 3rd defendant 
claims as a mortgagee of the village of 
Piperia. She obtained an: assignment on the 
13th of April 1906 of the mortgage rights of 
Lerabhai Malichand, who had obtained the 
mortgage with possession of the village of 
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Piperia from Kaliansing on the 13th of 
October 1883. Devba died after the institu- 
tion of the suit and before the decree of the 
lower Court... Fo 

The main questions in the case are:—(1) 
whether upon the death of Kaliansing 
without male issue the villageof Piperia as 
held by him reverted to the Thakor of 
Gamph; or whether his adopted son, the 
2nd defendant, has a right to remain in 
possession and ownership of the village as 
against the Thakor of Gamph who claims 
the right of resumption; and (2) whether 
the mortgagee who represents the interest 
under the mortgage created by Kaliansing 
has any title which he can assert suc- 
cessfully against the Thakor of Gamph since 
the death of Kalansing. z 

The first question which was argued in 
this appeal on behalf of the respondents, 
namely, the 2nd and 3rd defendants, the 
adopted son and the mortgagee, was whether, 
having regard to the documents executed 
at the time of the Settlementin 1871, the 
suit could possibly succeed even assuming 
the right of reversion alleged to exist in 
the Thakor of Gamph under ordinary 
circumstances. The contention for the 
respondents was that by these documents 
an absolute estate was conferred by the 
Thakor and that any rightof reversion was 
in terms released. 

Now the right of reversion, as we have 
stated, is said to arise upon the failure of 
male issue in the Jivaidar, the younger 
member who obtains the grant of the village 
for maintenance. The Settlement of 1871 
resulted in the execution of two documents 
by the contending parties. One was Exhibit 
114 executed by Keshrising, dated the 6th 
of September 1871, and the other Exhibit 360, 
executed by the Thakor Raisingji father of 
the present plaintiff, on the same date. The 
document executed by Keshrising recites : 

“That the Snit No. 1918 of 1870 was 
instituted against the Thakor Raisingm to 
recover the rupees of the income of the 
grassraised on the pasture of the village of 
Piperia, whieh grass the Thakor had’ gat 
attuched by the Talukdari Settlement Officer; 
that the question in that suit, together with 
dispute that existed between the Thakor and 
the son of Rupsing with regard to the village 
of Piperia, were referred to arbitration ; 
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that an award was made which was aecepted 
by the parties, and in pursuance of tbat 
award the sons of Rupsing gave up 41 
acres 12 gunthas aut of two fields, which had 
‘been seized by the Thakor and admitted 
that he was the sole owner and master of 
it. They agreed to pay permanently for the 
rest of the village, ‘which was left in their 
possession, Rs. 200 a year for land revenne, 
which figure was fixed in lump for all 
their descendants, that their descendants 
should pay and that the Thakor’s descendants 
should receive it, and if there shonld be 
any increase in the land revenue of the 
Taluka by the Government or in any other 
way, the Thakor should be responsible. Rnp- 
sing’s descendants were only to pay always 
Rs. 200 clear. and. the Thakor, except as to 
land measuring 41 acres and JZ gunthas, 
had no rightor titleon the village of Piperin 
or any land within its boundaries, Rupsing’s 
sons being-the sole owners and masters.” 

The document executed by the Thakor 
contains as its first elause the passage upon 
which chief reliance is placed on hehalf of the 
respondents. This clause is as follows:——"The 
land 41 acres and 12 gunthas of the description 
undermentioned in the second clause of this 
document situated within the boundaries of 
the above said village Piperia has been taken 
out by us and we have kept our independent 
ownership over the same. With the excep- 
tion of the same you and your descendants 
and-héirs are malika, mukhtyars, dhandes of 
this Piperia village site-land and border-land 
as per orignal limits. We have no right or 
claim to it” The words translated “ descend- 
ants and heirs” are * * * ((Vansa Varas). 
There isnot ‘and’, and if that expression is 
taken literally it means “your descendants 
who are heirs.” 


Now, so faras we have any knowledge of 
the custom of mheritance among Chudasama 
Girasias , daughters are not recognised as 
heirs. That was the conelusion arrived at 
in another Chudasama case which went 
threngh three Courts derminating in the 
Privy Council, and there is evidence on 
record inthis case of witnesses who are 
acquainted with Chudasama customs that 
‘wives, and danghters do not succeed as 
heirs. Therefore, “descendants who are 
heirs” would be confined to male descend- 
ants. Here then is an acknowledgment 
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that, except for the 41 acres and 12 gunthas 
ofthe village, Kalansing and Keshrising 
and ‘their male descendants are maltke, 
It does Lot appear to 
us that that in terms enlarges the estate 
which, according to the plaintiff's contention, 
would appertain toa Jivaidar in the Chuda- 
sama clan in Dhaudhuka, for he wonld hold 
his Jivai village for himself and his issue 
so long as there were any male descendants 
to them. 


It was suggested inargument that one of 
the questions which was agitating the parties 
atthe time of this settlement in 1&71 was 
the question whether Melaji had not given to 
Rupsingji the village of Piperia as a gift, 
not by way of divai, but absolutely. Now 
it is suggested that there is some indication 
of that in one or possibly more of the dacu- 
ments upon the record which have emanated 
from the Government Officers in eomnection 
with this estate. We do not think that 
there is any substantial reason for thinking 
that that was the-qnestion which either of the 
parties was agitating. Wethink that the 
great weight of the evidence indicates 
that Melaji gave the village of Piperia to 
Rnpsingji as Jivai upon the usual terms, and 
the only question which was raised between 
the parties besides that of the seizure af the 
geass by the Thakor was whether Keshrising 
and Kaliansing were entitled to be recognised 
as legitimate and genuine~ sons of the 
deceased Jivaidar, Rupsingjit. That question 
was conceded im their favour hy Raisingji in 
return pethaps fora concession of 41 acres 12 
gunthasont of the village. Upon the docu- 
meuts, therefore, we do not think that the 
objection which has been raised by way of 
demurrer can prevail. 


Moreover, the release must be construed 
in the light of the position which the parties 
occupied towards each other at the time the 
document was executed and in reference to the 
dispute which was then pending between 
them. In Loudon and Si uth Western Rethecey 
vy. Blackmore (1), Lord Westbury said: “he 
general words in a release are limited always 
ta ihat ihing or those things whieh were 
specially in the contemplation af the parties 
at the time when the relase was given. But 


` 


(1) (1870) 4 H. 1. 610 at p, €23; 39 L.J. Ch. 713;.28 


Ja T 504; 19 W. R. 305, 
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a dispute that had not emerged, or a question 
which had not at all arisen, cannot be con- 
sidered as bound and concluded by the 
anticipatory words of a general release.” 


“Here if reference be made to the original 
pleadings (Exhibits 197 and 222) in tbe 


Suit of 1870—we say the originals, because 
the official translations are admittedly faulty— 
it will be recognised that the only dispute 
which had ‘then emerged was whether Keshri- 
sin and Kaliansing were spurious sons or 
genuine; and the most that could have been 
decided against the Thakor was that the 
young men were -genuine sons, and, there- 
fore, entitled to possession, but entitled only 
as Jivaidars. No question was then raised 
as to any claim on their part to hold 
absolutely against the Thakor. And indeed 
so late as 1887 we find Kaliansing in his 
written statement in Suit No. 335 of 1887 (Ex- 
hibit 202) professing in the plainest language 
to bein possession of Piperia by virtne only 
of the grant from the Thakorin Jivai or 
Giras, 2. e. maintenance. We are satisfied, 
therefore, that despite the apparent terms 
of Exhibits 114 and 360, there is no substance 
inthe argument that they conferred an 
absolute estate, releasing the Thakor’s 
right of reversion. 


There is, however, another and independent 
objection to the respondents’ contention upon 
this point. It is this, that assuming the 
reversion, upon the failure of male issue of 
the Jivaidar subsists in the holder of the 
Thakorate of Gamph, thatis a part of the 
estate and a part of the estate which may at 
any time become of great valne. Now, at the 
time of this settlement in 1871 the whole of 
the landed estate of the Thakor was under 
the management of the Talukdari Settlement 
Officer for the purpose of settling the debts 
of himself and his predecessor, and under 
section 12 of the Ahmedabad Talukdars Act 
of 1862 any alienation of the estates which 
came within the purview of that Act during 
the time that they were under management 
is null and void. The Thakor had a vested 
reversionary interest in the village of Piperia, 
which, upon the deaths of Keshrising and 
Kaliansing, would revert to the main line and 
the whole of that village wonld become avail- 
able to the creditors of the Thakor or 
Thakors. Having regard to the scope and 
intention of that Act, we think that any such 
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alienation. as is said to have been made'’by this 
document (Exhibit 360), would be void as 
offending against the provisions of section 
12. So much for the preliminary objection. 

The next question that we have to consider 
is whether the plaintiff has made out that 
the parties are bound by the customary law, 
which, as heasserts, entitles him to claim 
reversion upon the death of Kaliansing. 
Upon that question the evidence upon the 
record appears to us to be overwhelming 
in favour of the plaintiff's contention. It 
is established by the report of Government 
Officers that the Thakorate of Gamph was 
governed by the rule of primogeniture. It is 
established that there was a custom of giving 
away for maintenance villages to junior 
members of the family. Therefore, the 
estate was not governed by the ordmary 
law of co-parcenary and was not partible. 
Various instances have been proved in the 
past of Jivai villages which had been given 
to junior members reverting to the main line 
upon the desth of the Jivaidar without -male 
issue. We have already referred to the case 
of Ankewalia and Piperia, which occurred in 
the beginning of last century upon the deaths 
of Kakabhai and Babhoji. But much older 
instances can be found in the book kept by 
the Barot, which is handed down from 
generation to generation, from Barot to 
Barot. We have there instances of falling 
into the main line of the village of Chokdi 
upon the death of Kushiaji at the end of 
the |7th century, and the village of Ankewalta 
appears to have reverted to the main line 
upon the death of Fatesingji, who does 
not appear in the pedigree but belonged to 
the generation preceding Kushiaji, being «a. 
brother of Devaji. The learned Judge has 
ho reason to distrust the evidence of the 
Barot who proved entries in this (Vaivancha) 
book. And such records by, the Barots are 
described by Forbes in the “Ras Mala’ as 
being recognised for their accuracy and 
truthfulness among the Rajput clans of 
Kathiawar. 


We think that on` the evidence the case 


of the plaintiff is made out that the villages 


given to junior members of the family were 
given for maintenance, upon the terms that 
upon the failure of male issue they reverted 
to the holder of what is called the ‘gadz’.. 
A very noteworthy piece of oral testimony to 
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that effect is to be found in the evidence of 
Akhuba, who was one of the descendants of 
Melaji and who holds -the village of 
Aukewalia upon these terms. It is not a 
case where he could admit, ont of friendliness 
for the Thakor, that there is a right of 
reversion upon failure of the grantee’s male 
line, for he himself has no sons and one of 
his brothers is of unsound mind. Therefore, 
the reversion in his case is not likely, so far 
as we can see, to be long deferred. Another 
notable witness is Exhibit 333, Dadabha 
Bhavansing, the Talukdar of the village of 
Cher belonging to this clan. He says: 
‘Narsing was my uncle twa degrees removed. 
And old Talukdar, Vakhatsing, told me that 
Chokdi, Ankewalia and Piperia had reverted 
to Gamph Darbar. He said that the villages 
were given seventy-five years ago.” In all 
twenty-nine Chudasama witnesses had been 
called on the part of the plaintiff who are 
holders of Talukdari villages in the Dhandhuka 
Division, and they all, without exception, 
testify to the existence of the custom alleged 
by the plaintiff. ` 

Having regard to this evidence, we think 
there is no room for doubt that the custom of 
reversion is established in the plaintiffs 
favonr. Itis true that the learned Judge 
below has thrown doubt on the credibility of 
the plaintiff’s oral witnesses on this point; but 
we are not able to share this doubt, for which, 
we observe, no particular reason is assigned. 
Along series of witnesses deposing' to one 
special enstom of this kind must of necessity 
use mach the same language, and it may be 
‘that if was the uniformity of the story 
which exeited the Judges suspicions. 
In any event no other or more valid’ 
ground for suspicion has been mentinned 
before us, and this ground appears to us 
untenable. It is further worthy of remark 
that the evidence of these witnesses, who 
admit the custom of reversion, is evidence 
against their own interests, and this con- 
sideration 18 by no means displaced by the 
remark that, in the majority of. cases, the 
likelihood of their iuterests being in fact 
prejudiced is so remote that the point should 
not be held to have weighed with them. 
As to this it must be observed that the 
nearness or remoteness of a possible pre- 
jadice of this sort is very much a matter 
of individual ` opinion, and, whether it be 
hear or remote, we know that the tenacity 
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with which Rajput Girssias hold 
land must operate against the p 
any admissions which, in any ce 
circumstances, might tend to dep 
or their successors of their existi 
This evidence is, we think, inc 
with the official reports both a 
original status of the Jivaidar 2> 
the regular practice which has been 
In Sir James Peile’s report of 6th . 
(excerpts from which are Exhibi: 
this record) it is, no doubt, state 
village given from a gadi to a 
son -reverts to the gadi if the yo 
dies childless;”? but this, we 
manifestly a slip, the condition 
being the extinction of the gram 
by default of male heirs. Certat. 
nobody’s ease before us that the 
falls in if the original grantee le 
heirs, and both the other evidep 
record and the history of the 
dealings are, we think, conclusive 
that the Thakor’s right to the- 
does not accrue so long as there 
heirs capable of taking in success 
original grantee; indeed more thar 
never been claimed by the ‘Thakor 
it contended for the respondents 
right of reversion lapses in all cas 
where the original grantee die: 
issue. That this was the meaning 
by Sir James Feile appears from | 
of 80th January 1860, where he 
believe I am correct in stating th. 
monies carved ont of the main o 
the scions of the house were enjo: 
no other limitation whatever exe 
should the grantee’s family becom 
their estate shonld revert to the 
the clan.” This passage oceurs hb 


the object of which was to ascertai 


details of Girasia custom from 

Political Agent in Kathiawar. Atı 
this officer was Captain Barr, an 
reply to Sir James, dated 7th Ma» 
he writes, “ patrimonies carved ov 
main estato for scions of the b 
This 
the matter is confirmed by nume 
stances to which plaintiff's Cour 
called our attention and in wh 
dispositions of the estates followec 
for which the plaintiff contends. ' 
to this evidence made on behal 
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uts was that such dispositions were 

order of Political Officers and for 
x state. But a reference to the 
hows that that is not so; on the 

the various orders were made as 
leulated to carry out the established 
sustom and trarlition, and were 
- officers most familiar with that 


it is contended that assuming that 
such a custom, nevertheless the 
does not take place immediately 
> death of the last sonless Jivaicdar 
widow succeeds to his estate. A 
al of evidence was referred to by 
ondents’ Counsel in support of that 
mn. All of it is of the same nature. 
assertion that in the case of 
t Girasias the widow inherits her 
s estate. Nowa case of separated 
occurs, as is shown very clearly in 
idgments of the Ahmedabad UVourts, 
248, 250, 253 and 433, where a 
as been granted in divai and the 
has various sons who for convenience 
etions of the village separately, and 
vhat is meant, so far as the record 
kh * . 
y separated Girasias, ” and where 
» several brothers enjoying portions 
nllage separately, and one of these 
dies without leaving children, it 
ppens that the widow succeeds to 
e for her hfe. We say it often 
because the evidence does not 
that it is invariable. Counsel for 
ondents has been able to point out 
xy of eases in which a widow of a 
1 Girasia who dies sonless has suc- 
> his share. But the discussion of 
stion inv the judgments to which we 
erred, several of which judgments 
rticul rly to the evidence given by 
Thakor of Gamph as being special- 
ble and reliable, shows that there 
zed rule in the matter—sometimes 
succeecl and sometimes they do not 
-; but that question really has no 
upon the question now before 
h is: Whether the existence of 
-of a sonless Jivaidar, the only 
of the Jivaidar family, can prevent 
ation of the custom of reversion 
as her husband dies? ‘The evi- 
to what is done in such cases 
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as that is to this effect, that if the Jival 
grant is of Small value, the Darbar allows 
the widow to continue because shê mast 
have maintenance. If it is of large value, 
then only a reasonable allowance is given 
to her for maintenance. Certain instances 
were reliel upon by the plaintiff to prove 
that the widows did not interfere with the 
right of reversion immediately upon the 
death of their husbands, and s> far as 
they go, they do seem to establish that 
proposition. But it appears to us that if 
it is accepted that there is a right of re- 
version upon failure of the male line, itb 
fullows almost asa logical consequence that 
the reversion will not be impeded by the exis- 
tence of a female. 


And the evidence shows that no such 
impediment has ever in fact been recognised, 
Apart from the large mass of apparently 
respectable oval evidence to this effect, we 
have numerous actual instances in the 
plaintiffs favour. Thus in Exhibit 521 we 
have the Political Agent’s orler in the 
case of the villages Memka and Vaghela 
under Wadhan which had been granted 
in Jivai to Keshrising, who had died 
leaving only a widow and two daughters. 
The orders are that “ according to usage,” 
an important phrase as showing the ground 
upon which the Political Officers were pro- 
ceeding, “the two villages will revert to 
the state, and the state in its turn will 
incur the responsibility of making suitable 
provision forthe widow and two danghters.” 
Witness, Junaji Motibhai, Exhibit 339, 
depnses to the due execution of these orders, 
So in the ease of Bagwan under Gangad : 
the village was-granted in Jivat to the 
cadet, Ratansing, and after his death with- 
out male issne, his widow Jethiba in her 
plaint, Exhibit 601, acknowledges that, in 
accordance with the custom, the village 
had reverted to the Thakor and, ‘in lien ` 
thereof, certain lands had been assigned to 
her for maintenance. Witness Hamirji 
Abhesing, Exhibit 337, gives similar testi- 
mony as to the disposal of Dared under 
Vala, though in that case the grant was 
continued to the widow, presumably because 
the village was a small one and was con- 
sidered necessary for her maintenance. In 
the case of Ayraderiwala under Sayla it 
is proved by the Bhayati Judge, Exhibit 
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646, that when the grantee died without 
sons, the village reverted to the state, 
and the grantee’s. widows were allowed 
a monthly” maintenance of Rs. 50, 
“Then we have Exhibits 513, 514. 517 and 
641 which show that the Jivai village of 
‘Panchasia under | Vankaner was similarly 
dealt with upon the failnre of male heirs 
‘in the’ granteė’s line, and in Exhibit 513 
the widow herself could put her claim no 
‘higher than that “the Vankaner Darbar 
‘has no right whatever to resume the giras 
as long as there is male issue in the line 
of the grantees.” Exhibit 515 is the peti- 
tion of the two widows of Narsing Jalam- 
sing, to whose father the villages of Kerala 
and Rajavadla were granted in Jivai by the 
Thakor of Vankaner. They contended, in 
their.long and argumentative petition, that 
‘the “Darbar is estopped from saying that 
the widow of a deceased Bhayat is entitled 
‘to a Jivai only.” But the orders of the 
‘Political Officers (Exhibit 516) were against 
the widows, whose claim to anything more 
‘than maintenance was rejected on the ground 
that it was contrary to the custom enforced 
‘by the Agency. These orders, which were 
confirmed by the local Government, were 
ultimately laken on appeal to the Secretary 
of State, who, however, declined to interfere 
(Exhibit 51%). Inthe Kotda Sangani State 
we have the similar instance of the village 
Bagadya, the witness being Mr. Abhe- 
chand Jethabhai, the Manager of the state 
(Exhibit 640). .We see no reason to doubt, 
and every reason to believe, that the customs 
prevailing in such matters in the Rajput 
Girasia states above-mentioned are of general 
validity among Rajput Girasias, whether 
they belong to the Jhala or the Gohel 
or the Uhudasama sub-division of the clan. 
These nominal sub-divisions are, as the 
witnesses prove, Closely inter-conr ected, and 
the matters now under discussion concern 
the general interests and traditions of the 
clan, not the particular usages of any sub- 
division of it. To the argument that no 
actual case is proved where an adoption 
was defeated by the reversionary right, the 
answer is that we have no known case 
where the-two rights came into competi- 
tion ; and the explanation of this fact is, 
-as the learned Judge below observes, that 
these Rajput. Thakors occupying a gadi 
are not in the habit of adopting, but 
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rather in the. habit of putting forward 
supposititious sons. This circumstance itself 
suggests how conscious they are of the 
difference between such claims as spring 


from the ordinary Hindu Law of adoption 


and such a claim as can alone entitle an aspir- 
ant to the possession of the gadi or to any 
interest therein. 

The next question, then, which we have to 
consider is the pesition of the adopted son, the 
2nd defendant. He is found to have been in 
fact adopted. But the fact of his adoption by 
no means concludes the case in his 
favour. The remarks of Sir Charles 
Farran, in what is known as the case of 
Amarsangji v. Dipasangji (2), are very 
appropriate in this connection. He says: 
Under these circumstances we must hold 
that plaintiff has not proved his right to 
succeed to the village of Kadwal. We hold 
the factum of adoption proved; and for 
spiritual purposes and for inheritance of 
any private property which Jodhsng may 
have left, as distinguished from the village 
of Kadwal, the adoption would be good. 
But as regards the village of Kadwal, 
we think that the facts and circum- 
stances are such as to have shifted the 
burden from defendant on to plaintiff, 
so that the latter is bound to show that 
eodhsing or Jodhsing’s widows had the 
right to adopt a son and thus prevent the 


lapse of .Kadwal village to the Limdi 
Taluka.” The reason wby the respondents 
tried sc hard to estabhsh that widows 


succeeded to the estates of Talukdars was 
that the existence of a widow would defeat 
the reversiouer, and the adoption of a son 
to the Jivaidar by the widow would have 
the effect of divesting an estate which had 
already vested in the reversioner upon the 
death of the Jivaidar. But if the alleged 
custom that the widow succeeds, and thus 
keeps ont the reversioner, is not established, 
it appears to follow that the adopted son 
can only succeed if he can show that by 
his adoption he will divest an estate 
already vested, according to. cxstom, in the 
Thakor. No ivstance has been adduced to 
show that that is the result of such an 
adoption, and it appears to us that this 
series of events should have no such effect 
upon premises which we have arrived at 


with regard to the existing customs, 
(2) (1898) Un. P. J. 60 at p. 68, 


-contemplates and allows 


: assessment. 
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VENKATARAMA ATYAR v, NARAYANA AIYAR. 
It has been suggested thab an adoption, 


„if good at all, must be altogether good and 


Law. ‘The 
we are not here 


effective according to Hindu 
answer to that is that 
dealing with the ordinary Hindu Law. 
We are dealing with the -custom of a 
Rajput clan, and we see no reason why the 
conclusion arrived at by Sir Charles Farran 
in the Amarsangji’s case (2) should not be 
equally applicable to the present case. 
For the rule of Hindu Law as to the effect 
of an adoption is not affected: that rule 
the adopted son’s 
title only to the partible property of the 
co-parcenary, while the property which “we 
are dealing with here falls outside that 
category. We, therefore, think that the 
adopted son does not divest or defer the 
vesting of the estate which was given to 
the Thakor of Gamph by the custom of 
reversion. 

The only other question remaining is as 
to the mortgagee. The original mortgage 
obtained isa mortgage in October 1883 
in consideration of an advance cf a sum 
approaching Rs. 5,000, the greater part of 
which was applied to discharge a debt 
due to the Thakor and to free the village 
of Piperia from the possession of the 
Thakor, who apparently held it under a 
lien for advance for maintenance and 
There is no doubt that the 
mortgagee acquired by his mortgage as 
much as the mortgagor Kaliansing was 
able to give him, and what he acquired 
was not merely the interest of Kaliansing, 
but the interest of Keshrising who had 
previously died, and whose interest under 
the document of 181! had ostensibly been 
transferred—-for what purpose is not clear— 
to the Thakor of Gamph. The mortgagee 
got that interest also because the evidence 
shows that at the time of niortgage the 
document transferring the moiety of the village 
of Piperia was handed by the Gamph Darbar 
to the mortgagee. It does not appear to us, 
however, that the fact that the mortgage 
money was advanced in order to satisfy the 
elaim of the: Thakor of Gamph is any 
reason, now that the reversion has occurred, 
for treating the mortgagee as entitled to 
anything more than the mortgagor was 
able to give in 1883. The position is 
similar to that of the assignee of the 
Jivaidar in Bent Pershad Koeri v. Dudhnath 


(1915 


AJ) 
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Ruy (3°, who was held not to take anything 
more than his grantor was-,able to give 
him, having regard to the estate whicl? he 
had received for maintenance. So far as 
the English analogies are of any value in 
a case of this kind, the position of the 
mortgagee, as pointed out by Mr. Desai, 
is very similar to the position of the 
mortgagee in the case of Hankey v. Martin 
(4), where the plaintiff mortgagee was 
entitled under his security to a base fee to 
continue so long as there should ba issue 
of the mortgagor who would have succeeded 
under the entail, but he was not entitled 
to a mortgage of an absolute interest as 
against the remainder-man. 

We reverse the decree of the lower Court 
and pass a decree for the plaintiff declaring 
that the defendant No. 2 has no right 
whatever tothe village of Monje Piperia, 
and that the defendant No. 3, as assignee 
of the mortgage of the 13th of October 1883, 
has also no right whatever in thesaid village. 
We pass a decree for possession of the village 
of Mouje Piperia as prayed in the plaint, 
with mesne profits for three years prior tu 
suit. Mesne profits to be calenlated ih 
execution. Decree to be reduced by sach 
maintenance as was given to the widow of 
Kaliansing during her life-time -after the 
death of her husband. Costs on the res- 
pondents °” throughout. 

dippeal allowed. 


(3) 27 C. 156, 26 I. A. 216; 4 C. W. N. 274 (P. C.). 
(4) (1888) 49 L. T. (N. s.) 560. 


MADRAS HIGH COURT. 
Seconp CIvIL APPEALS Nos. 296 anp 297 
or 1914. 

February 5, 1915. 
Present:—-Mr. Justice Ayling and 
. Mr. Justice Tyabji. 
VENKATARAMA ALY AR—Puatntipp— 
APPELLANT 

- VETUS 
NARAYANA ALYER AND OTHERS—~ 


DEFENDANTR— RESPONDENTS, 

Evidence Act (I of 1872), 5. 114—Estoppel—Claim 
petition not pressed—Agreement to get petition dismissed 
without costs, whether void— Contract Act (IX of 1872), 
s. 78. 

An estoppel arises only when a man is not allowed 


-$ 


Dye, 
ar” aye" ri 
= 
Vol. XXVIII] 


VENKATARAMA AIYAR t, NARAYANA AIYAR. 


to deny the truth of some matter which he has made 
anv shor to believa to be trae. [p. 537, col. 1.] 

Whore it was agreed between the parties that the 
cla’ a veibion of the dafendant shoald b> allowed but 
withouh costs and that the plaintiff should apparently 
in consideration of ths defendant giging ap his 
costs refrain from instituting a suit: 

Hild, that section 115 of the Evidence Act did not 
apply and there was no estoppel. [p. 537, col. 1.] 

Quere.—Whether such an agreement would be void 
on the principle contained in section 28 of the Contract 
Act? [p. 587, col. 2.] 

Ia a suit instituted under Order XXI, rule 63, of the 
Civil Procedure Code, there is no question of. setting 
aside the consent order because if a party does not 
object to an order being passed against him it 
cannot be inferred that the order passed is not 
against him. [p. 537, col. 2.] 


Second appeals against the decrees of the 
Conrt of the Temporary Subordinate Judge 
of Trichinopoly, in Appeal Suils Nos. 74 and 
73 of 1913, preferred against those of the 
District Munsif of Srirangam, in Original 
Suits Nos. 322 and 323 of 1911. 

Mr. T. V. Muthaukrishna Acyer, 
Appellant. 

Messrs. N. Rajagopalachariar and T. 
Arumainatham Pillai for Mr. G. 5. Rama- 
chandra Aiyar, for the Respondents. 


JUDGMENT. : 
In S. A. No. 296 or 1914, 

The learned Subordinate Judge has held 
that the plaintiff is estopped from main- 
taining the suit out of which the appeal 
arises. Before us, the argument in support 
of the judgment under appeal has been that 
there was an agreement between the par- 
ties that the claim petition of the Ist defend- 
ant should be allowed, but without costs, 
and that the plaintiff should (apparently 
in consideration of the lst defendant giving 
up his costs), refrain from iustituting such 
a suit as the present. This is alleged to 
give rise to an estoppel. Section 115 of the 
Indian Evidence Act shows that on the 
facts as alleged, there would not have been 
any estoppel. An estoppel arises when a 
person is not allowed to deny the truth of 
some matter which he has made another to 
believe to be true. In the present case the 
plaintiff did not make the defendant believe 
in the truth of anything; all that is alleged 
is that in consideration of the plaintiff’s 
express or implied undertaking not to 
institute a suit the defendant waived his 
costs. There can, therefore, arise no 
question of any estoppel, though there 
might haye been an agreement barring 
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the suit. Nor is the agreement that is now 
alleged and relied upon proved. Had it been 
proved, the question might have arisen 
whether such an agreement would have 
been void on the principle contained in 
section 28 of the Indian Contract Act. That 
question has, however, not been argued before 
us and we express no opinion on it, 
as no such agreement has been proved 
in the present case. The indications are 
to the contrary—that the claim petition 
was allowed to succeed on the understand- 
ing that the plaintiff was to institute the 
present suit, © 

The Subordinate Judge has also based 
his judgment on the ground that there was 
a consent order and that the Court cannot 
set aside aconsent oruer except on a ground 
which would invalidate an agreement bet- 
ween the parties. But here there is no 
question of setting aside any consent order. 
The plaintiff is suing under Order KAT, rule 
63, of the Code of Civil Procedure. <A suit 
under this rule is no doubt for the pur- 
pose cf getting rid of the effect of an adverse 
decision in a claim petition. But it is not 
an appeal from that decision and in this 
respect, it certainly stands om a very 
different footing. The decision that is relied 
upon, Nilakant Banerji v. Suresh Chandra 
Mullick(1), is clearly distinguishable. There 
the decision was held to be binding on 
the respondents’ predecessor-in-title, one 
Khogendro Nath Mullick, and that in effect 
made the matter ves judicata against the 
respondent. In the presenti case, itis be- 
cause the order on the claim petition is 
binding on the plaintiff that he ean 
institute a suit to get rid of the effects of 
the order. (Order KAI, rule 63, of the 
Code of Civil Procedure), This is also an 
answer to the objection that there was no 
order against the plaintiff, an objection 
which we have some difficulty in under- 
standing. It is quite clear that when it 
was decided that the plaintiff was not 
entitled to attach the property which he 
had purported to attach, there was an order 
agninst him. The fallacy of the argument 
is caused by assuming that because a party 
does not object to an order being passed 
against him, therefore, the order that is 
passed is not against him. 

(1) 12 0. 414 at p. 428; 12 I. A171; 9 Ind. Jur, 489; 
4 Sar. F. 0. J. 685. a aa NG 
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The appeal will be allowed and remanded 
_to the lower Appellate Court for disposal 
“on the merits. The costs will abide the 
result. 


In §. A. No. 297 or 1914, 


This case follows the above decision in 
Second Appeal No. 296 af 1914, and for the 
like reasons as are recorded in our judgment 

‘therein this appeal will also be allowed and 
. remanded to the lower Appellate Court for 
‘ disposal on the merits. 

The costs will abide the result. 

Appeo!ls-allowed; 
Cases remanded. 


BOMBAY HIGH COURT. 
OKIGINAL Civie Suit No. 899 or 1912. 
November 26, 1914. 
Present:——Mr. Justice Beaman. 
JOHARMAL LADHOORAM—PU.arntiFes 


VEVSUS 
CHETRAM HARISING AND orners— 
DEFENDANTS. 


. Hindu Law—ZJoint family firm, whether family asset 
anaging member, powers of, to enter into contracts 
— Liability of other  members—Istoppel— Defence— 
“Denial of contract and at the same time pleading 
-contvact as of wager, whether permissible. 

| A joint Hindu family firm must be regarded like 
any other joint family asset. [p. 589, col. 1.] 

Ina case where a business is carried on by the 
“members of a joint Hindu family for the benefit of 
‘the entire family, there may be many persons who 
do not actively participate in the conduct of the 
business, there may be many members who are 
minors, and it is only by aconfusion of ideas that these 
‘san be associated with those who are actively carry- 
‘ing on business as partners in the ordinary commer- 
cial sense. But where itis found as a fact that 
such a business was being carried on by any one or 
‘more members of a joint Hindu family for the 
benefit of the other members, particularly if such 
business had been originally established to the detri- 
ment of the family property and handed down 
hereditarily, then the resultant liebility cf all the 
members of the family would bo referable to the 
notion of managership by one er moro me2mLers for 
the benefit of the rest. [I 539, col 1 | 


. Where one or more members ef a joint Hindu 
family start a business of their own, not at 
the expense of the joint family, nor with the 
intention of sharing its profits aml losses with the 
other members, their position and their Habilities to 
the other members bave to be regulated with 
reference to the extent to which the conduct of such 
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a firm and the resulting profits fall within the legal 
notion of self-acquisition. (p. 539, col. 1.) 

It hardly lies in the mouth. of a person to say in 
one and the same breath: “i did not make a’contract, 
butif [did make a contract, Lam sureit was a wager.” 
[p. 548, col. 1) 

Mr. R. D. N. Wadia, (with him Mr. Talyar- 
khan). for the Plaintitts. 

Messrs. Mirza and Ghaswalla, for Defendant 
No. l. 

JUDGMENT.—The plaintiffs sue ithe 
five defendants as members of a joint 
Hindu family, trading for the purposes of 
these contracts in the name of MHarising 
Chetram, fora sum of Rs. 6,625-9-6, theldiffer- 
ences dne to the plaintiffs for sales of linseed. 
The contracts sued upon were entered isto 
by the 4th defendant, Hakamchand, on ac- 
count, as contended by the plaintiffs, of the 
other defendantsin the month of September 
1911 for the September settlement. Defend- 
ants Nos. 1 and 2, Chetram Harising and 
Beniram MHarising, resist the plaintiffs’ 
claim on the ground that the family was 
divided shortly before these contracts were 
made in September 1911 and that they, 
the said defendants Nos. 1 and 2, are 
the only partners in the firm of MHarising 
Chetram. They deny that the defendant 
No. 4, Hakamehand, had any authority to 
enter into contracts on their behalf ar that 
they are bound by any contracts so entered into 
by ihe said Hakamehand. They further deny 
liability on the ground of their constitut- 
ing a joint Hindu family with the other 
two defendants, Khubchand and Hakamchand, 
although they admit that the bih defend- 
ant, Kapurchand, is the son of the first 
defendant Chetram and a partner in the 
firm of Harising Chetram. It is further 
admitted that Chetram, Beniram and 
Kapurchand now constitute a joint Hindu 
family as they re-united after the partition 
of 1911. The defendants furthér contend 
that Hakamchand was a minor at the daté 
these contracts were made with the plaintiffs 
and as such he was not competent to 
represent the joint family ever assuming 
that it had then been a joint undivided 
Hindu family, nor had he received any 
express authorisation from the managing 
members of the firm of Harising Chetram 
& Co. to act as their agent in Bombay. 
Lastly, the defendants contend that the 
contracts sued upon are wagering contracts 
unenforceable at law. l 
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It is not altogether easy perhaps to 
define with precision what is usually meant 
in these Courts by a joint Hinda family 
firm. It appears to me that a firm mast 
be regarded like any other joint ‘family 
asset if it, in fact, belongs to the joint 
family; and nothing is really gained by 
insisting upon the peculitr character of the 
property and then introducing many legal 
notions which are appropriate rather to 
partnerships in the common sense than 
to the special concept of the joint Hindu 
family. It may be, and very often is, 
the case that a business is carried on by the 
members of a joint Hindu family for the 
benefit of the entire family. In such 
cases there may be many members who 
do not actively participate in the conduct 
of the business; there may be many members 
who are minors; and it is only by a 
confusion of ideas that these can be 
associated with those who are actively 
carrying on business as partners in the 
ordinary commercial sense. Nevertheless, 
if it be found, as a fact, that such a 
business was being carried on by any one 
or more members of a joint Hindu family 


for the benefit of the other members, 
particularly if such business had been 
originally established to the detriment 


-of the family property and handed down 
hereditarily, then the resultant liability of 
all the members of the family would be 
referable, L think, to the notion of 
managership by one or more members for 
the benetit of the rest in the usual sense 
in which the relations of the “ manager 
and other members of the family have 
often been accepted anddefined in all the 
Courts. Again, it may be, and often is, 
the case that one or more members of a 
joint Hindu family start a business of 
their own, not at the expense of the joint 
Hindu family, nor with the intention of 
sharing its profits and losses with the other 
members. Here it becomes clear at once 
that the position of the members so carry- 
ing on a joint family business and their 
liabilities to the other members have to 
be regulated with reference to the extent 
to which the conduct of such a firm and, 
the resulting profits fall within ‘the legal 
notion of self-acquisition. Great ditteculties 
would likely be here introduced by the 
nucleus doctrine, but with those I am not 
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now concerned. Assuming that a joint 
Hindu family .carries on a business by one 
or more of its members for the beuetit of 
the zest of the family, which is the common 
ease, then the liability of the other members 
not actively coucerned in the conduct of the 
business would, I take it, be referrable, as I 
have just said, to the theory of managership 
and would probably be restricted to the 
share of each such member in the joint 
Hindu family property. It might be doubt- 
ed whether any’ personal lability beyond 


. that can be attached to members of the 


family not actively carrying on the business, 
not in the commercial seuse partners and, 
therefore, not parties to any contracts made 
with the firm asa firm. That is one point 
in which a distinction might well be drawn 
between what is commonly called a joint 
Hindu family frm and a trm in the true 
commercial sense. The difficulty in all cases 
of the kind, with which 1 am now dealing, 
arises where firms so-called are started by 
members of a numerous joint Hindu family, 
many of whom afterwards repudiate liability, 
although if the concern turns out successful 
they would probably be willing enough to 
share in the profits. In all such cases it 
becomes difficult to define with precision 
the limits of liability attaching to members 
of a joint Hindu family who may not 
themselves have had any connection with 
the business carried on by the other mem- 
bers in other parts of the country in a 
name. which is afterwards assigned by 
creditors to a joint family firm. And there’ 
is this distinction too, no donbt, that these 
family firms are very often hauded down, as 
long as they continue to be profitable, from 
father to son aud are really regarded in 
much the same light as any other joint. 
family ancestral pruperty. 

In the present case it is not denied that 
the firm was established, say, 30 years ago 
or thereabouts, and was carried on as a joint 
family concern up tothe year 1911. Whether 
every member of the family, then alive, was 
actively associated with the conduct of the 
business, might be difficult to prove; and 
assuming that some were not, then the- 
question would arise whether they were 
personally liable as partners in the ordinary 
sense, or whether taking them to be members 
of the family represented in the conduct of 
the business by the managers, they would 


„+ 


would necessarily follow, 
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not atleast be bound by the acts of such 
managers to the extent of their share of this 
and all other joint family property in which 
as co-parceners they had a share. I do not 
think that it is necessary In the present case 
to pursue this proress of analysis further, 
because there does not appear to me to be 
any practical difficulty to be surmounted. 
There can be no question but that defendants 
Nos. l and 2 used at any rate to manage the 
business while it was admittedly a joint 
ancestral family business and are still carrying 
it on and managing itas a firm in the same 
name. If, then, it can be shown that the 
defendant No. 4, Hakamchand, represented 
them in Bombay for the purposes of making 
these contracts with the plaintiff firm, it 
waiving for a 
moment the question of Hakamchard’'s 
minority, that they would be answerable to 
the plaintiffs for the moneys now claimed. 
I understand that the first defendant is really 


‘the only substantial member of the family. 


Therefire, if his liability were made ont, 
it would not matter much, I apprehend, to 
the plaintiffs whether or not Khubchand or 
Hakamchand were also made liable. Nor 
does the question raised of the fourth defend- 

aut’s minority affect the case, viewed in this 
light, in the slightest degree; for, assuming 
that he was a minor in September 1911, yet, 
if he were authorised by the firm of Harising 
Chetram to act for themin Bombay as their 
agent for the purpose of making these con- 
tracts and did so act, they would be equally 
bound and the minority of their agent would 
be immaterial. It is only on the assumption 
that Hakamchand was not authorised by and 
on behalf of defendants Nos..1 and 2, and that 
his acts were not afterwards ratified by them, 
that, on the footing of being a member of the 
joint Hindu family to which this firm belong- 


“ed, it might be material to determine whether 


he wasa minor or not atthe time he made 
the contracts which are now sought to be 
enforced against all his co-parceners on the 
ground of their collective responsibility for the 
acts of any member of the joint family assum- 
ing to act in that capacity. It would, then, 
doubtless have to be shown that the acts 
were done for the benefit ofthe family as 
a whole and that Hakamchand, in so acting, 
had legally assumed a character of manager 
with authority to bind all his co-parceners. 
Notwithstanding a passage in Trevelyan on 
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Minors at page 18, I confess I should feel 
some doubt in holding that a minor member 
of a joint Hindu family could possibly act 
as manager for adult members or that con- 
tracts entered into by himin that capacity 
for the benefit of the family as a whole would 
necessarily be binding upon all the other 
members. Jf, again, 16 were the case of a joint 
Hindu family, all the members of whom were 
minors, then it would be less difficult to hold 
thatthe oldest minor was managing for the 
rest; still, it appears to me, his minority would 
remain an insuperable difficulty inthe way of 
holding that he was either competent to . 
coniract for himself or fer other minors, as 
incompetent in their turn to enter into con- 
tracts. Lf, however, there be no joint family 
existing in the present case, and if the 4th 
defendant, Hakamehand, be held not to have 
been acting as the agent of defendants Nos. 
1 and 2’s firm, his minority would have 
little bearing upon the liability of these 
defendants one way or the other. It might, 
no doubt, serve to protect him, but beyond 
that I do not think thatthe question would 
have any material bearing upon what is 
substantially in controversy in this case. <All 
this, however, may be very briefly dismissed 
upon a simple finding of fact, for I have not 
the very least doubt but that in September 
1911, the defendant No. 4, Hakamchand, 
was not a minor, The evidence taken on 
commission is, speaking generally, of little 
value, but I cannot neglect the deposition of 
the School Master, Ramchand Rao Balaji, 
who wasa masterat the school at which 
Hakamchand, defendant No. 4, received his 
education. That witness swears’ that he was 
a Master from 1286 to 1-99 and that the 
defendant No. 4, Hakamchand, came to 
school, as shown by the school register, in 
the year 1897. Now, I cannot bring myself 
to believe that Hakamchand could have gone 
to school before he was at the very least 
five years of age. Nor can I entertain any 
serious doubt, notwithstanding the- many 
defects appearing on these registers, that the 
entry, showing that Hakamchand was admit- 
ted into the schonl in 1897, is entirely trust- 
worthy. If, in that year, Hakamchand was 
five years, it is clear that he would be nineteen 
when these contracts were made. I think it 
much more probable that be was two or three 
years older and that the plaintiffs are right 
in saying that he was at least twenty-one 
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when he made these contracts ostensibly on 
behalf of the frm of Harising Chetram. 
There is next to be answered the question 
whether or not this firm of Harising Chetram 
was a part of the joint family property when 
the contracts were entered into, and whether, 
if so, those responsible for the conduct of. the 
business ‘were managers in the sense that 
their act would bind all the other co-parceners. 
The defendants have set np a partition 
alleged to have been effected shortly before 
the contracts now sued upon were entered 
into. The evidence taken on commission is 
largely directed to proving this allegation. 
It is, in my opinion, altogether untrustwortby 
and deserves no credit. In the first place, 
all the witnesses speak to the partition or 
rather to the terms ofthe partition having 
been embodied in a writing. This writing 
was made in one of the hooks belonging to 
the firm of Harising Chetram. It is not forth- 
coming, and although I accepted the evidence 
of defendant No. 1 forthe purpose of letting 
in secondary evidence, I do not really, now 
that all the remaining evidence in the case 
has been taken, believe a word of it. I do not 
believe that any partition of the kind alleged 
was made: still less do I believe that the 
terms were written out in a book, belonging 
to the firm of Harising Chetram, which has 
since mysteriously disappeared. Indeed, this 
defence is one of those characteristically 
dishonest defences with which every Judge 
sitting on this side of the Court and having 
experience of Marwari suits must be only 
too familiar. These Marwari firms, whether 
taking the form of commercial partnerships 
or admittedly joint family businesses, almost 
invariably have recourse to. repudiating 
liability, when their ventures turn out 
unfavourable, on the ground that this or 
that member or group of members did not 
belong to the frm, or that the transactions 
were unauthorizedly entered into by one 
single member of the firm; or if the transac- 
tions were entered into on the footing of 
the concern being a joint Hindu family 
property, that a partition had been effected 
and that they, the defendants, were in no 
way liable. This is the kind of defence 
which is constantly set up in these Courts 
in. suits of this kind; and the present 
appears to meto bea verytypical case. The 
defendants Nos. 1 and 2 doubtless thought that 
their best chance would be to deny wlat 
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they knew to be a fact, that this business 
was really a part of the joint family 
property and had been managed up to and 
including the time when these contracts 
were entered into by most, if not all, the 
surviving members of the joint family. So 
we have this entirely incredible story of a 
partition opportunely effected just before 
the contracts were entered into, which 
have turned out to be unfavourable to the 
firm of Harising Chetram. It is to be 
observed that every member of the family, 
that is to say, all the five defendants were 
adults, and that the evidence leaves little 
real room for doubt but that they were all 
actively concerned in the conduct of the 
business of the firm of Harising Chetram. 
The 5th defendant, Kapurchand, son of first 
defendant, Chetram, is himself twenty-five 
years of age; and I have not the least doubt 
but that Hakamchand, tie 4th defendant, 
was also an adult, and an aetive par- 
ticipant in the business of Harising Chetram 
inthe year 1911. Now, if that were so, 
there would be no difficulty in making all 
these members of a joint Hindu family liable 
for the losses of the business, not only to 
the extent of their sharein the joint family 
property but personally as well. This is 
what I believe to have been the true state 
of affairs when the contracts were entered 
into. 

But, assuming again for the sake of 
argument, that the firm of [arising Chetram 
was being carried on independently by the 
two elder brothers, Chetram and Beniram, 
with whom was associated the 5th defendant, 
Kapurchand, in the year 1911, and they 
were carrying it on on the legal footing of 
self-acquisition, still it appears to me that 
they would be undoubtedly bound by the 
acts of Hakamchand and would be liable to 
the plaintiffs. The evidence is, and it is 
very good evidence, on behalf of the plaint- 
iffs that Jethmal, the mzsonitm of the 
plaintiff firm, first became acquainted with 
Chetram, defendant No. 1, before these tran- 
sactions had ever been entered into, in 
Jubbulpore. Jethmal says be goes to Jub- 
bulpore every year to collect outstandings 
and he there met Chetram, the Ist defendaut, 
and that he met also Hakamchand, the 4th 
defendant, who was with his brother, Chetram, 
and apparently took part in such business 
talk as followed. It was there, according to 
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this witness, and I really see no reason to 
doubt him, that. proposals were first made 
by Chetram on behalf of the firm of 
Harising Chetram to enter into business 
relations with the plaintiffs in Bombay. 
Naturally, seeing Hakamechand and Chetram 
together, the plaintiffs were the readier to 
entertain the proposals made in September 
to do business in forward linseed contracts 
by Hakamchand on behalf of the firm 
arising Chetram. Now, the evidence 
given by the plaintiff, Joharmal Ladhooram, 
on this point also appears to me to be 
entirely trustworthy. I see no reason to 
doubt the .word of the two witnesses 
Joharmal and Jethmnll when they say 
that Hakameland came to them in 
September 1911, representing himself to 
be a member or agent of the firm of 
Harising Chetram and inviting “business. 
The evidence is thatin doing so, Hakamchand 
said that he would obtain ratitication of 
the contracts from the headquarters of 
the firm at Bareilly; and this ratification 
was presently received by the plaintiffs in 


two post cards, Ixhibits D and E, dated 
the bth and 10th . September, respectively. 


“These post cards purpurt to be written by the 
firm of Harising Chetram and signed for that 
‘firm. ‘They recognize the contracts entered 
into by Hakamchand on behalf of the firm 
and ratify them. Theevidence of Jethmal is 
to the effect that the plaintiffs’ proeedure was, 
after making the contracts with Hakamchand 
-on behalf of the firm of Harising Chetram, 
to send a memorandum of the contracts to 
that firm’s head offices. That may very well 
have been done and is quite consistent with 
the despatch of the two postcards of the 6th 
and 10th of September, In these the writer 
is made to say that he has heen apprised of 
these contracts, that he bas noted them in his 
own books, and that he confirms them. The 
‘defendant No.1 now stontly contends that 
both these post cards are forgeries, He even 


_goes the length of saying that he never posted 
-any post card or any other commuvpieation at 


Jubbulpore in the course of his life. This is 
apparently a falsehood. Helhad considerable 
business at Jubbulpere, as he admits he 
negotiated undis there fur transmi-ston to 
merchants with 
dealings in Bombay. And although he says 
that all this business was always done in the 


.quarter of the city called Lath Ganj. where 
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there is a Post Office, whereas these post cards- 
bear the postal mark of despatch from 
Shroff or Saraf Bazaar, itis quite plain, I 
think, that the only Postal District recognized - 
there is that of Saraf Bazar and not Lath- 
Ganj, and J have not the slightest doubt but 
that defendant No. 1, Chetram, did despatch 
these post cards from Jubbulpore ` to the 
plaintiffs in Bombay. The only alternative 
hypothesis is that Hakamchand procured the 
despatch of these post cards by some friend 
of his own in order to enable him to enter 
into gambling transactions with the plaintiffs’ 
firm by deluding them into the belief that he 
had the firm of MHarising Chetram at . his 
back, while, in fact, that firm knew nothing 
of his proceedings. It cannot be supposed, 
and it is not contended on behalf of the defend-: 
ants, that these pr st cards have been forged 
by the plaintiffs orthat the plaintiffs have 
procured the forgery of them. Then, itappeais 
to me, in the highest degree improbable that 
Hakamchand should have gone the Jength of 
committing forgery or inducing his friends to 
commit forgery at Jubbnuipere merely to 
induce the plaintiff firm to give him contracts, 
which they would not have otherwise given 
him, in the hope of making gambling profits 
upon them. Itistrue that the evidence for 
the plaintiffs of identification of handwriting 
is really worthless. Nor do I believe 
Chetram’s denial of bis own handwriting. 
But | think, looking to the surrounding 
circumstances and probabilities, that I am 
quite safe in concluding that these post cards 
were really written by Chetram. 

Now, if that beso,they amount to a 
complete ratification and fix the defendants’ 
firm, that is to say, admittedly defendants 
Nos. l and 2, with the lability they have so 
strenuously sought to evade. 

Even apart from these post cards, I should 
have felt no doubt whatever but that 
Hakamchand was acting for, and was 
authorized to act for, the firm of MHarising 
Chetram. It is proved np to the hilt that he 
has acted as their representative in dealings 
with the two other large and respectable 
firms of Gokaldas and Haridas Premji at or 
about the same time, aud if he was so acting 
on behalf of the firm of Harising Chetram -in 
1910 and 1911 with other firms, the already 
strong probabilities are converted into practical 
certainty that he was acting in the like 

-character in these dealings-with the plaintiffs. 
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There is the last point to be considerd, but 
I can digpose of it in a very few words. The 
defendants have contended that even assuming 
the contracts were entered into by the 
defendant No. 4 on behalf of the firm of 
Harising Chetram, and that, therefore, 
all the five defendants, or at any rate 
the members of that firm, would be liable 
for them, yet in the present case the contracts 
being wagers are unenforceable at law. The 
only defendants who contest the claim here 
‘are the defendants Nos, land 2. As they both 
deny that they ever made these contracts or 
authorized the defendant No. 4 to make them, 
I confess, I do not see how they can possibly 
be in a position to contest ithe character of the 
contracts. It hardly hes inthe mouth of a 
person to say inone and the same breath : 
‘I did not make a contract, but if I did 
make a contract I am sure it was a 
wager.” That is in effect the form the 
defenee: has taken here. But waiving that 
logical difficulty, I may say that there is no 
evidence worth the name led by the defend- 
ants to prove that the contracts sued upon 
were wagers. I hold thut the contracts were 
not wagers. 

I, therefore, entertain no doubt whatever 
but that the firm of Harising Chetram is 
answerable to the plaintiffs for the amount 
claimed. And I further hold that when 
that firm becanie so liable, every-one of the 
five. defendants was a member of the joint 
family of which that firm was an asset 
and was taking an active part in the 
business of the firm. I, therefore, hold 
that all the defendants are liable to the 
extent of their shares inthe joint family 
property and also liable personally. 

The plaintiffs’ suit must be decreed in 
full against all the five defendants with 
all costs throughout, including all costs 
reserved. 


Suit decreed. 


MADRAS HIGH COURT. 

Crvin Revision Peritrox No, 348 or 1914. 
December 22, 1914. 
Present:—My, Justice Hannay. ` 
MAM MAREDDI SATTIRAZU— 
RespONVENT—PBrITIONER 
versus 

MAMMAREDDI AMMAYI alras. ; 

AK KAMMA—~Poeritionen—ResroxDent. ~ 

Hindu Law--Joint family—Preliminary decree for 
partition, whether effects severance of co-parcenary— 
Holder of preliminary decree for partition, death of— : 
Widow, whether proper legal representative. 

A preliminary decree for partition offects the sever- 
ance of the m3mbors of a joint Hindu family, and if a 
plaintiff ina partition suit dies issueless after the 
passing of a proliminury decree, his proper legal 
representative is his widow. [p. 544, col. 2.] 

Petition, under section 115 of Act V of 
1903, praying the High Court to revise the 
judgment and order of the Court of the Tem- 
porary Subordinate Judge of Rajahmundry 
at Cocanada, in Civil Miscellaneous Petition 
No. 243 of 1913, in Original Suit No. 4 of 
1911. 

FACTS. After the passing ofa prelimi- 
nry decree in a suit for partition instituted by 
a Hinda against the other members of the un~ 
divided family the plaintiff died. His widow 
then applied to be brought on record as the 
legal representative of the deceased plaintiff 
and was accordingly added by the Subordinate 
Judge. Against that order, the defendant 
preferred this civil revision petition. 

Mr. K. 8, Ganesa Iyer, for the Petitioner:— 

So long as the shares of the parties were 
not specifically ascertained and partition 
effected by metes aud bounds anda final 
decree embodying the said arrangements 
passed, the undivided status of the family 
continued and the right of survivorship was 
not lost by the other members of the un- 
divided family. The widow had, therefore, 
no locus standi to come in. 
_ Mr. V. Ramadoss, for the Respondent:— 
The preliminary decree for partition put an 
end to the co-parcenary and from the date 
of passing of such a decree the family became 
divided. Thandayuthapanit Kangar v. Ragu- 
natha Kangiar (1). The widow was, therefore, 
the ouly perSon who could legally represent 
the dereased. 

JODGMENT.—The case of Thandayutha- 
pant Kangiar y. Ragunatha Kangiar (1) is 


(1) 10 Ind. Cas. 660;9 M. L. T. 421; (1912) M, wW. 
N. 223; 35 M. 230; 21 M., L, J, 240, 
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authority for the view of the lower Court 
that the preliminary decree for partition 
effected a severance of the family, and in this 
view the order bringing on record ‘the widow 
of the deceased plaintiff, who had obtained 
the preliminary decrag,.as legal representa- 
tive of the deceased ‘plaintiff, is correct. 
he petition isxlismisséd with costs. 

>i zi a Pêtitron dismissed. 
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BOMBAY HIGH COURT. 
ORIGINAL Civit Suir No. 397 op 1914. 
December 10, 1914. 
Present:—Mr. Justice Beaman, 
GANGABAI—Prarntiry 
VETSUS 
SONABAI—DeErenpant. 

Contract—Person having two estates larger and 
smaller conveying entire property without limitation-— 
Inference—Princi,l:—Ezace ption 

Where a person has two esiates, one larger and the 
other smaller, and purports to convey the oniire 
property without any words of limitation, he must 
always be taken to be conveying the highest estate 
he has: that is to say, if an executor having a once- 
` third personal beneficial interest in the estate pur- 
ports to convey the whole of it without qualification 
or limitation, he must be taken to be conveying 
in his character as executor and not in that of one 
having a beneficial interest only in a fraction of the 
whole estate purported to be conveyed. [p. 544, col. 2.] 

Upon this general principle, exceptions may be 
grafted with reference to the particular facts of 
particular cases. [p. 544, col. 2.] 

Messrs. Inverarity, Jinnah and R. D.N. 
Wadia, for the Plaintiff. 

Mr. Moos (with him 
Defendant No. 1. ; 

Messrs. Tarapurevala and Dadachanji, for 
Defendant No. 2. 

JUDGMENT,.—The plaintiff in this suit- 
seeks specific performance of 
to sell a-certain property in Sheikh Memon 
Street, alleged to have been entered into 
on the 18th of January 1914, between the 
said. plaintiff and the defendant, Sonabai, 
administratrix of the estate of her deceased 
father. The plaintiff also asks for the 
rectification of the agreement, if necessary, 
by the insertion of words not therein to 
be found at present, making it clear that 
the contract was entered into by Sonabai 
as administratrix. Before the case was 
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opened, the learned Counsel for the plaintiff 
asked leave to raise an additional issne 
which implies, as “I understand it, the 


„abandonment of this supplementary prayer 


for rectification. No evidence has been led 
in the course: of this trial to prove any 
mutual mistake in the actual wording of 
the agreement; Exhibit E ; but in its final 
form the plaintiff's case amounts to this, 
that inasmuch as Sonabai was the adminis- 
tratrix and purported to convey the whole 
of ‘the property in suit without any quali-- 
fication or words of limitation, she must 
be presumed in law to have agreed to 
convey the ‘highest estate she was capable 
of conveying, and that*too without the need 
of any designatory words such as adminis- 
tratrix. I have been referred to certain 
cases upon this subject, and notably the 
case of Bijraj Nopani v. Pura Sundary Dassee 
(1) and the very informing case of In re 
Fenn § Furze’s Contract (2). Ever since the 
trial commenced, I have bestowed my 
best attention upon this interesting point, 
and although it was only in Counsel’s con- 
cluding arguments that the case of In re 
Venn & Furze’s Contract (2) was brought to my 
notice, I had independently arrived at 
the prniciple to which, I think, Stirling, J.S 
judgment in that case gives very clear 
expression. It appears to me, as a general 
principle, that where a person has two 
estates, one larger and the other smaller, 
and purports to convey the entire property 
without any words of limitation, he must 
always be taken to be conveying the highest 
estate he has: that is to say, If an executor 
having a one-third personal beneficial in- 
terest iu the estate purports to convey the 
whole of it without qualification or IJimi-.- 
tation, he must be taken to be conveying 
in his character as executor, and not in 
that of one having a beneficial interest only 
in a fraction of the whole estate purported 
to be conveyed. Upon this general principle, 
which I believe to be universally valid and 
applicable, exceptions may be grafted with 


(1) 24 Ind. Cas. 296; 16 Bom. L.R. 796: 27 M. L. J. 
93; I L. W. 565; 18 C. W. N. 1818; (1914) M. W.N. 
679: 16 M. L. T. 338; 12 A. L J. 1185; 200. L. J.-369; 
42 C. 56. 


(2) (1894) 2 Ch. 101; 63 L. J. Ch. 308; 8 


R. 229; 
“OL. PR, 312; 42 W. R, 440. ' 
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Consolidated PB uplorution and Finance Company v. 
Musgrave, (1-00) 1 Ch. 37; 81 D. T. 747: 45 W. R. 298; 
639 L. t. Gh Tl: 6T L. R. 14, followed. 

It is Alegal for a surety to contract vith a third 
person to bo indemnified in case of forfeiture and he 
cannot, therefore, escape his liability. [ 561, col. 4 


Dr, Dwwka Nath Milter and Brbu 
Nor “mal Chandra Chander, for 4 he Petitioners. 

Babu Kar unamoye Buse, Tar the Respond- 
ent. 

JU DGMENT.—This 


absolute on the ground on 


Rule must be ma'e 
which it was 


issued. Tlie principle laid down by North, J.,. 


‘in the case af Consolidated Replaration and 
Finance Company v. Musgrave (1) has 
been applied in this country both by the 
Punjaband Allahabad Courts and obviously 
must apply in every country where English 
criminal justice isadmiuistered. The prin- 
ciple is that itis’ essential that the person 
giving bail should he interested in looking 
after-and, if necessary, exercising the legal 
powers he has to prevent the accnsed from, 
disappgariug. This is essential for the pro- 
tection of the public, and anything that 
tends to prevent or hinder his so doing is 
illegal. Why isit not equally illegal for 
_ the bail to.be indemnitied by a third person, 
it being admittedly illegal to be indemnified 
by the prisoner? The reason of the illeg vlity 


is the same in each case. Therefore, 
the opposite party cannot escape by 
saying that he contracted with a third 
party. 


The decree of the lower Court must be 
set aside and the plaintiffs suit dismissed 
without costs in any Court. 

Rule made absolute. 


(1) (1900) 1 Ch. 37: RI Ta, T. 747; 48 W. R. 298; 69 
L. J. Ch. 11; 16 T. L, R. 13. 


ALLAHABAD HIGH COURT. 
First Grvi Appear No. 242 op 1018. 
February 2, 1915. 
Present:—Mr. Jastice Tudball and 
Mr. Justice Rafique. 
HAR PRASAD—Duarenvanr—APPELLANT 
versus” 
SCKHDEVI KUNWAR—Puaintirr— 
RESPONDENT. 

Hindu Law— Will —Baguest in favour of two brothers 
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tional Subordinate Jadge of 
a Etawah, dated the 17th May 1915 
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“in equal. shares’—Tenancy-in-common not joint 
tenancy. 

Where a Hindu made a Will providing that in the 
absence-of a begotten or adopted son to him and after 
the death of his widow, his two brothers would take 
his property “in equal shares:” 

Hell, that the two brothers got a tenancy-in-com- 
mon a not a joint tenancy under the Will, [p. 564, 
col. 2 

Gopi V. Juldhara. ari “Ae +: i pnd. Cas. 6975 ES A L. 
J. 941, followed. y FOY aoe 

Mankamna Kunwar v. Bilkishun Das, 28. ase $; A. 
W, N (1995) 17), distinguished. 

Jogeshwar Nurain Deo v. Rim Chandra Dutt, 23 C, 
670; 23 I. A. 87, referred to, 


First appeal fram the decision of the Addi- 
Mainpuri at 


F ACTS. —Har Persliad, 
and Gur Pershad were three brothers. 


Gange Pershad 


Gur 


Pershad was adopted by Ramecharan Lal, 
an uncle of his, There was, a partition 
between Gur Pershad and Ramcharau 


Lal and the former got half share of 
the property. On the Sth of May 1903, 
Gur Pershad made a Will, giving a life-interest 
in his estate to his wife with remainder over 
to his two natural brothers, Har Pershad 
and Ganga Pershad. Gur Pershad died and 
then his wife and the property went to Har 
Pershad and Ganga Pershad. Ganga Pershad 
died on 27th March 191l and his widow 
sued for possession of his share. ‘I'he Sub- 
omlinate Judge decreed the suit. The 
defendant appealed to the High Court. 

The Hon'ble Dr. Tej Bahadur Sapru (with 
him Mr. Gulzuri Lal), for the Appellant: — 
The devise contained in the Will is to the two 
brothers jointly. They took the estate jointly 
and their status was, therefore, that of joint 
tenantsand not of tenants-in-common. T'he 
brothers were members of a joint family, 
they treated the property as joint family 
property and not as a separate acquisition,and 


the incidents of joint family property 
„Should apply to such property. There is no 
_ evidence to show that the devise was of a 


tenancy-in-common. 

I rely on Mankamna Kanwar v. Balkishan 
Dis (1), in which it was observed that under 
the Baglish Law a conveyance of lanl to two 
or more persons without any words indicating 
an intention that they were to take as 
teiants-in-common constitutes a joint 
tenancy. 


( ) 28 A. 38; A. W. N. (1995) 170, 
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The mere fact that the words used in 

the Will are “in equal shares,” does not 
show that a tenacy-iIn-eemmen was created, 
unless it is supplemented by some clear 
evidence that it was interded to create a 
tenancy-in-common. Otherwise the natural 
and legal inference is thut a joint tenancy was 
created. 
* The Homble Dr. Sunder Lul, Messrs. 
Girdhart Lal Agarwala and Lachman Rao 
Dube, for the Respondents, were not called 
upon. 

JUDG MENT.—This is a defendant’s appeal 
“arising outofa suit for possession brought 
by the widow of the defendant’s deceased 
brother, Ganga Pershad, for recovery of her 
husbaud’s separate estate, pis mesne profits. 
The Court below decreed the claim. The 
folowing genealogical tree will assist the 
understanding of the case. It is not a com- 
plete tree of the whole family of Rai Chote 
Lal, but is sufficient for the case: — 


RAT CHOTE LAL. 
| 





f 
i ib Manohar hal, 

Baldeo Pershad, ( | > 
PERES Shiam Sunder, J fehmi 
{ ) | Narain, 

Ram Kali Anand | 
Charan Lal Charan, ° Behari Sons, etc. 

Lal, 


| 
Gur Pershad, 
(adopted). 


erent namnaman Laa amatak aaa 


Har Pershad Ganea vershad 
(defendant). usan muah 
Sukhdevi 
: plaintig). 


Gur Pershad 
=Hens Mukhia, 


Musam nat 


Bal Mukhi. 


Lenten nent ana ANA PN makanan 


Musammat Jaggo. Musammat Rupo. 

Ramcharan 
the son of Anand Behari Lal. 
are Kayasths by caste. 

It is common ground ibat a dispute having 
arisen between Ram Charan and his adopted 
son, there was a partition, and a Half share of 
the former’s property was handed over to 
Gur Pershad, and it isa half share in the 
estate thus acquired by Gur Pershad that is 
now in dispute. 


The a 


Lal adopted Gur Pershad, 
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Gur Perslad died on 21st May 1936. On 
loth May 1903 he made a Will. He gave a 


life:iuteresé in his estate to lis wife with - 
remainder over to his two natural brothers, 
Har Pershad and Ganga Pershad, “in equal 
shares” as stated in paragraph 5 of the Will. 

The widow held the estate till her death 
on Zsth May 1906 when the property went,, 
under the Will, to Har Pershad and Ganga 
Pershad. Ti will be noticed that Gur Pershad 
disinherited his own iwo da ughters, Jaggo 
and Rupo, though he gave them a maintenatce 
allowance payable out of the income of the 
estate. 

On 27th Mareh 1911 Ganga Pershad died 
and Har Pershad is in possession cf the whole 
estate, 

The former’s widow is tle plaintiff and 
ler case 1s as follows :-— 

(1) That the two brothers were separate; 

(2) that the two brothers each, took a 
seyarate share in the estate of Gur Pershad 
under the Will and = that Ganga Pershad’s 
share therein was his self-acquired preperty 
and separately enjoyed by him. me defence 
of Har Pershad was— 

(1) That the devise to the i brothers 
wasmade to them jointly, so that on the death 
of one the other took the whole by survivor- 
ship. 

(2) That even if this be not so, the two 
brothers threw the estate into the joint family 
esiate and 16 was treated as joint family pro- 
perty and must now be held to be such, as 
the family has all along been joint. 

(3) ‘That in equity, if the plaintiff is legally 
entitled to the estate, she is bound to 
refund to him certain expenditure incurred 
by him, 

The Court below bas held, on a construc- 
tion of the Will, that each of the brothers 
took a half share in the estate of Gur Pershad 
and that they did not take jointly; 

(2) that though there had not at any. 
time been any partition or separation in the 
family of Anaid Behari Lal and his sons, 


-still the sharcr taken by the two sons had 


been held and enjoyed separately and that 
the widow was entitled to her husbund’s 
separate acquisition. 

(3) That the plaintiff was entitled toRs.1,128 
as mesne protits up io the date of suit after 
allowing defendant 10 per cent. forthe costs. 
of management, Rs. 1,200 allowances paid 
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to Gur Pershad’s daughters, Rs. 74 for 


survey expenses and Rs. 200 paid for owner’s 
rate. The defendant appeals and three points 
are pressed before us:— 

(L) That on a proper construction of the 
Will the two brothers took the estate jointly 
and did not hold as tenants in-common. 

(2) That even if they got separate shares 
_ under the Will, still they treated it as joint 
“ family property and not as separate acquisi- 
` tions and it thus became joint family property, 

(3) That the defendant is entitled to 
credit fcr certain Items of expenditure dis- 
allowed by the Court below, 


To properly estimate the value of the 
evidence on the record it is necessary to set 
out the circumstances of this family. 


Sundar Lal has two sons, Anand 
Behari Lal and Makund Behari Lal. He, 
Shiam: Suudar, is still alive. Anand Behari, 
who is the defendant’s own witness, admits 
that Shiam Sundar had got rid of the whole 
of the ancestral property belonging to the 
family many years ago, excepting the house 
in which the family lives. He has told a 
story as to how his father finally separated 
from his two sons dividing the family house 
and the moveables into three lots. The 
lower Court has disbelieved this and we 
. have no doubt that it is a pure myth. 


Be that as it may, on May 28th 1906 
when Gur Pershad’s widow died, the only 
property possessed by Anand Behari and his 
sons was thefamily house and the moveables 
it contained. 


Shiam 


Anand Behari’s wife had inherited n small 
zemindart share in the village of Deora Satri 
from her own parents. She is still alive 
and still owns this property, which, however, 
is not the property of the joint family, though 
beyond doubt its iucome is expended on the 
support of the owners household and its 
members. 


Anand Behari started life in Government 
service on a salary of Rs. 10 a month in 
May 1880 and he is now at the end of 34 
years’ service only an aAlmad or clerk in the 
Collector’s office with a salary of but Rs. 30 
per mensem. | 

His father, Shiam Sundar Lal, is old and 
now paralyzed and earning nothing. His 
brother, Makund Lal, who is separate (as he 
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says) from him, is Kanungo on a small salary 
in another district. The elder son, Har 
Pershad, defendant, began life as a Police 
clerk on Rs. 10a month and had been in 
service about six or seven years when Gur 
Pershad’s widow died. He was then a head 
constable, so that his income as such, would 
have been at the utmost about Rs. 25 a 
month. His duties forced him to live away 
from home. 

Ganga Pershad at the time of Gur Pershad’s 
widow’s death was a youth of some 16 or 
17 years, studying or rather pretending 
to study. He is not shown as having ever 
been a source of income. It will thus be 
seen that in 1906, when the estate came to the 
two brothers under the Will, the family was 
far from weulthy. All the ancestral pro- 
perty had long since vanished. Anand 
Behari supported himself on bis income as a 
clerk and Har Pershad was away from home 
a lead constable in the Police. Ganga 
Pershad was only a youth. When the widow 
died, Har Pershad resigned his appointment 
in He Police and ‘came home to manage the 
property newly acquired. 

There, therefore, had been no cause for 
separation or partition in the family of Anand 
Behari aad his sons. ‘There was no property 
to divide beycud the ancestral home, part 
only of which belonged to them. The father 
and elder son were each earning a separate 
income. In a sense they formed a joint 
family, but without any joint family property 
of any import. 

We now consider the terms of the Will. 
Jt is to be found translated at page 21A. We 
have examined the original, which is in Urdu. 
The testator left his estate to his widow for 
her life-time, in case the child which was 
about to be born to her should bea girl or 
being a boy should die at his birth. If the 
child should be a boy and he lived, the estate . 
was to be his, 


He also by a separate deed granted her 
authority to adopt and if she did adopt as 
directed, the adopted son was to take the 
estate. Iu the absence of a ‘son, the widow 
was to hold the estate for life with certain 
limited powers of alienation. After his death, 
his daughters were not to inherit but were to 
receive Rs. 25 per mensem each from the 
estate as maintenance, which they were 
empowered to enforce in a certain manng?, 
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Then comes the ffth with 
wh ich we are concerned:— 

gi direct that after the death of my wife 
and in the absence of a son begotten or 
adopted, my own brothers; Babu Har 
Pershad and Babu Ganga Pershad, shall be 
the owners of the aforesaid property, to- 
gether with all rights, “in equal shares’. 
I do not think it proper to commit to 
writing the reason for my taking this course 
as ib would bring disgrace on the family, 
ete., etc.” The rest of the document does uot 
affect the point now in dispute. 


paragraph 


The appellant’s case is that the devise 
contained inthe Will is to the two brothers 
jointly, He even produced oral evidence 
to prove ihat the testator lad expressed 
this’ intention. One witness even went so 
far as to say that thongh the words “ba 
hissa masari” (in egual shares) usnally mean 
„in equa] shares”, still in the Will they meant 

jointly.” 

We are also asked to consider the decision 
in Mankamma Kunwar v. Balkishan Das (1), 
wherein if was observed that under the 
English Law a conveyance of land to two 
or more persons without words indicating 
an intention that they were to take as 
tenants-in-common constitutes a joint tenancy. 
The reply to this isa simple one. The Will 
in the present ease clearly uses langunge 
indicating that the two brothers were to 
take the estate as tenants-in-common, for 
they were to take in equal shares. Further- 
more, we would call attention to the language 
used by their Lordships of the Privy Council 
in Jogeshwu Narain Deo v. Ram Chandra Dutt 
(2), which was quoted in the case of Gopi 
v. Jaldhura (3): “In the first place, 
it appears to their Lordships that the 
learned Judges of the Madras High Court 
were not justified in importing into the 
construction of a Hindu Will an extremely 
technical rule of English conveyancing. The 
principle of joint tenancy appears to be 
unknown to Hindu Law except in the case 
of co-parcenary between the members of an 
undivided family.” Jt is urged that the 
tesfator was on bad terms with his adoptive 
father and had great natural affection for 
Lis own father and brothers who formed 


(2) £2 O. B70; £3 T. A. 37. 
(3) 7 Ind. Ces. 697; 98 a. 41; 7 ALL. 5.94), 
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a joint family, and that while he war dis- 
inheriting his own daughters, would not 
have wished to let the property go tothe 
daughters of his brothers who at that time 
had no male issue. ‘There is no force in 
any of these pleas. The brothers were not 
old men but young, and there was every 
probability of their having male issue and 
there is the plain simple language of the 
Will, which directed that the two brothers 
were to take “in equal shares”. We have 
no hesitation m holding that the Will in 
clear terms created a tenancy-iIn comm n; 
moreover, we agree with the lower Court 
in holding on the second plea that the two 
brothers treated the tenancy as one in 
comm and did not treat it as joint family 
property, which is the second plea raised 
before us and which we now proceed to 
rliseuss. 


We have already noted that when this 
property came to the two brothers in 1906, 
the family was possessed cf no joint family 
property except the ancestral. house; that 
Anand Behari and Har Pershad were both 
separately earning small incomes hy Govern- 
ment service, while Ganga Pershad Cin 1946) 
was only a youth of 16 or 17 years of age. 
He died in 1911. We are asked to consider 
the following evidence: (1) The statements 
of Anand Behari Lal, Chimman Lal and - 
Angan Lal, 

(2) the accounts of the family produced by 
Angan Lal. 

(3) The khewats of some of the villages 
concerned. 

(4) The accounts of a certain -cloth seller. 

(5) A number of bonds in favour of Har 
Pershad and Ganga. Pershad. The oral 
evidence is to the effect that Anand Behari 
and his two sons lived jointly and that 
the inceme of the new estate was thrown 
into the family chest and treated as joint 
family income. ‘lhe evidence of Chimman 
Lal and Angan Lal is of little use, for 
they had no personal knowledge of the 
accounts kept. They are not ina position 
to say more than.that the family to all 
outward appearance lived like a joint 
family. 

Anand Behari Lal, of course, was in a 
position to testify fully on the point and 
his evidence would carry considerable weight, 
if if had Lein supported by the family 
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account books. He is far from being a 
disinterested witness, for if his and the 
defendant’s contention be correct, then he 
himself has an interest in the property now 
in suit as he is one of the joint family 
with the defendant and his sons. 


He stated that the income of the property 
all came into his hands and he defrayed 
therefrom all the! expenses of the family, 
that he maintained accounts by entering all 
items of expenditure and income on slips 
of paper fram which he from time to time 
wrote np the account books. He admitted 
that he made deposits in the Post Office 
Savings Bauk in, the names of himself and 
his two sons, each having a separate account, 
He had to admit that mutation of names 
was mide only in favour of his two sons 
and not of himself, and that on the death 
of Ganga Pershad mutation was again not 
mide in his favour, thonrh, if his story be 
true, his name should certainly have been 
recorded especially as he was the managing 
member. The excuse he gives is that he 
was’ in Goverriment service in the district 
where the property was situate, bnt Govern- 
ment rules do not forbid Government 
servants fram inheriting property. The 
litter have merely to declare all properties 
belonging to themselves and their near 
relatives. He further had to admit that on 
the death of the widow of Gur Pershad, 
when under the Will the property went to 
his two sons, a claim was pnt forward to 
it on behalf of the two daughters of Gur 
Pershad (Musammat Jaggo and Musammuat 
Rupo) and the Revenue Court of first in- 
stance passed an order in their fivour, which 
was upseb on appeal made by Har Pershad. 
In that case he appeared and acted as 
guardian on behalf of the two danghters, 
but was subsequently removed from the post 
and another person appointed. It thns 
appears that he at first at least was hostile 
to the claim of his'two sons. As to his 
accounts, we note that these were not put 
forward by the defendant at the proper 
time. They were produced very late in the 
ease and an affidavit was filed by Har 
Pershad to excuse the delay. It was to 
the effect that his father would not Jet him 
have them, saying he wonld pr dure them 
when he gave his evidence, We note that 
some other acconnts in regard io the funeral 
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expenses of Ganga Pershad, which also, if 
genuine, must have heen in the hands of 
Anand Behari, were put forward at the 
proper time and that as Anand Behari is 
greatly interested in the suit, he conld 
have had no reason for keeping back the 
family accounts. An examination of these 
acronnts, as pointed out hy the Court below, 
will show that they have uot been regularly 
maintained They do not show the daily 
A whole month’s 
income and expenditure are frequently shawn 
under one date, though. if the story of the 
slips be true, the details were all available. 
Finally, Anand Behari -Lal had to admit 
that in a former ease in regard ta the 
village of Shahbazpore he had testified that 
no daily accounts had been kept and that 
he maintained no accounts whatever of the 
family expenditure. Combining this with 
the very late and suspicions production of 
the accounts in the present suit, we have 
no hesitation in deseribing them as “special- 


ly manufactured for the purposes of this 
suit” We agree with the lower Court 
in rejecting them as unworthy of any 


trust. 
Again, this wituess had to admit that 
there were separate necounts in the Post . 


Office Savings Bink in the names of his 
two sons and a third one in his own 
name. 


Gur Pershad’s widow died in May 1906. 
A considerabie period must have been 
taken up by the contested mutation case. 


On 10th December 1907 the two accounts 
were opened in the names of the two 
sons with a deposit in each case of Rs. 200. 
Anand Behari states that the rules 
would not allow him to deposit more than 
Rs. 260 at a time in avy cre account, 
therefore he opened two accounts. - The 
plea. is absurd for he could lave made a 
deposit every day. Moreover an examination 
of the two accounts shows that up to the 
time of Ganga Pershad’s death in 1911 
only five deposits were made in each of 
the two accounts, that they were all made 
on the same dates for each account and 
with one exception the sum deposited in 


each acconnt was exactly the same. The 
one exception is that of the 30th April 
1¥08 when Rs. 150 was deposited in Har 


.Pershad’s account and Rs. 


100 only in 
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Ganga Pershad’s account. Excepting the 
first deposits all were below Rs. 200. 

These accounts were opened only when 
the estate came to the two sons and they 
are a clear indication that the income, far 
from being trented as a joint family income, 
was divided half and half and two separate 
accounts opened in the Savings Bank. 

We do not place any value thus on the 
evidence of Anand Behari, for he has 
not hesitated to produce false documentary 
evidence. 

The khewats prove nothing. Inthe case 
of some of the villages the names of Har 
Pershad and Ganga Pershad were recorded 
without any specification of shares, but in 


the cases of other villages they were record- 


ed as owners in equal shares. 

As for the accounts of the cloth-seller, 
‘they merely show that an account was 
opened with him in the name of Anand 
Behari and that purchases were made, 
now by one son and then by the other 
and some times by Anand Behari himself. 
This in itself proves nothing to the point. 

Lastly, we are asked to consider the fact 
that loans were made and bonds taken in 
favour of both the brothers. We fail to 
see any assistance in this to the defendant’s 
case, Ganga Pershad was but a youth 
and Anand Behari his guardian. If the 
family accounts had -been maintained or 
true account books produced, these bonds 
might perchance have given some support 
to them. One loan was contracted on a 
bond executed by the two sons and Anand 
Behari signed as a witness. If the family 
had treated the estate as joint family 
property and the loans were made from 
joint funds, Anand Benar as manager ought 
to have carried out these transactions in his 
own name. 

-Where the two brothers inherited the 
property in equal shares, the burden of 
proof that after the inheritance they threw 
the property into the family hotch-potch, 
is upon those who assert it. 


There is no presumption that this was 
so. ‘The evidence produced by the defend- 
ant is not, in our opinion, worthy of belief 
and we, therefore,” agree with the Court 
below and hold that the defendant has 
failed to prove his case. There remains 
one point for decision. The appellant claims 
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credit for certain items of expenditure 
alleged to have been inzurred by him. dive 
such are placed before us for our deci- 
gion, 

The two first are Rs. 940-9-0, funeral 
expenses of Ganga Pershad, and Rs. 10-11-0 
spent on subsequent ceremonies in connection 
with the death. It is urged that the 
widow was bound by Hindu Law to perform 
these ceremonies and as the expense was 
incurred by the defendant, these sums should 
be made good by her before the estate is 
handed over to her. In the first place, 
assuming that the plea is correct, we have 
practically only the evidence of Anand 
Behari and his false accounts on which no 
reliance can be placed to prove the ex- 
pendiiure; secondly. the defendant bal de- 
liberately kept a woman ont of the estate 
when he knew full well that she was entitled 
to possess it. His action has been, jn our 
opinion mala fide, throughont. He seized 
her property and prevented her from receiv- 
ing its income and doing her duty as a widow 
in this respect. He spent money as he 
pleased without consulting her ‘u a matter 
in which the expenditure was in her dis- 
cretion, ‘he defendant was not protecting 
the estate or discharging a burden there- 
on when he thus -took the law into bis 
own hands, and we see no equity in fore- 
ing the widow to refund to him sams which 
he thus voluntarily spent. We decline to 
allow these claims. The two next claims 
are for Rs. 120 per annum as the pay of 
a karında and Rs. 120 per annum as the pay 
of peons, expenditure incurred in managing 
the property since the death of Ganga 
Pershad. : 


The Court below had already in its decree - 
allowed the defendant 10 percent. on the 
income to cover his fees as a /ambardar” 
and the costs of management. This is a 
liberal allowance and we decline to allow 
any more. The fifth’ item is a sum of 


~~ 


Rs. 25. The defendant voluntarily sub- 
scribed Rs. 12 to a hospital fund ard 


Rs. 13 towards the cost of an exhibition 
at awah. He seeks to be generous at 
the expense of the respondent. They were 
not charges on the estate and he must bear 
the expeuse himself, as he did not consult the 
plaintilf. 


We decline to award any of these items. 
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The result, therefore, is that the appeal fails 
and is dismissed with costs, ineluding fees on 
the bigher scale, 
` Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPLICATION FOR LEAVE rO APPEAL 10 His 
Masusty in Counctt No. 27 or 1914. 

f June 29, 1914. 

Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beacheroft. 
MHGHRAJ—Praistire— 
APPLICANT 
UETSUs 

BIDYABATI KOER AND ANOTHER—-. 
Derexvpay’s—Obvrosire Parry. 

Ci il Procedure Code (Act V of 1808), s. 109, O. 
IX, r. §-~ Decree’ of dismissul of suit for default, order 
setting aside, if final wader s. 109. 

An order which deprives a party of the benefit of 
a final dscree and the suit as against him is to be 
tried de novo is a final order within the meaning of 
section 109 of the Civil Procedure Code. fp 567, 
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Krishna Chandra Ghosh v. Maharaja Ram Narain 


Singh Bahadur, 21 Ind. Uas. 430; 38 ©. L. J. 124, 
distinguished. 

Radha Kishan v. Collector of Jaunpur, 28 T. A. 28; 28 
A. 220;5 0 W. N, 153, Muzhur Hussein v. Bodha, 22 
TA 1; 17 A. 112:5 M. L. J. 20: 6 Sar P. C. J. 580 
and Rahimbhoy v. Turner, 18 I. A.G; 15 B. 155, 
roferred to, 

Application for leave to appeal to ihe 
Privy Council from the decision of Coxe and 
D. Chatterjee, JJ., in Appeal from Original 
Order No. 587 of 1911, dated the Gth 
March 1914. 

Dr. Rush Behary Ghose and Babu Shorosht 
Charan Mitter, for the Applicants. 

Babu Satish Chander AMukerjee, for the 


Opposite Party. 


JUDGMENT. —This is an application for 
leave to appeal to His Majesty in Council 
agaiast an order of this Court by which a dec- 
reeof dismissal of a suit for default has been 
set aside and a trial of the case on the 
merits directed. : 

The question before us is whether this 
order is a final order within tle meaning 
öf -eetion 169 of the Code of Civil Pro- 
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cedure, On behalf of the respondents it has 
been contended that it is uot a final 
order and reliance has been placed on the 
case of Krishna Chandra Ghosh vy. Maharaja 
Ram Narain Singh Bahadur (1). That case 
is clearly distinguishable. There the 
original Court had dismissed the suit as 
premature because brought during the 
pendency of settlement proceedings; the 
decree of that Ceurt, however, did not finally 
terminate the controversy between the parties, 
but left it open to the plaintiff to enforce 
his rights, if any, in a fresh suit. This 
„Court on appeal took a different view and 
directed the suit to be revived and to be 
tried on the merits after the settlement 
proceedings had terminated. In the present 
case, the dismissal of the suit for default 
under Order IA, rule 8, finally ended the 
controversy between the parties, as under 
Order IX, rnle 9, the plaintiff was 
precluded from bringing a fresh snit in 
respect of the same cause of action. His only 
remedy was to have the dismissal set aside 
under Order LX, rule 9, but his application 
in that behalf was unsuccessful. On appeal 


to this Court, under Order ALIH, ule 1 
(c), that order has been set asile. The 
order of this “Court sets aside the final 
decree of the original Conrt which was 


in favour of the appellant. Before the decree 
wan set aside, he wasin the position: thas 


the litivation against him had finally 
terminated. The position now is, that he 
has been deprived of the benelit of the 


final decree and the suit as against him is 
to be tried. 


An order which has this effect may, 
we think, be regarded as a tinal order within 
the meaning of section LUD of the Code. 
This conclusion receives some support from 
the observations in ftadku Kishan v, 
Collector of Jaunpur (2), where the Judicial 
Committee held that an order merely 
reviving a proceeding to set aside an 
ex parte decree under section 108 of the 
Code of 1882, aud not actually granting 
the application made for that purpo-e, was 
not a final order. ‘The view we takeis in 
no way opposed to the decisions in Muzhur 


` 


(1) 2) Tnd. Cas. 430; 18 C. L. J. 124. 
(2) 28 I A. 28; 23 A. 220; 5 0. W. N. 153. 
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Hossein v. Bodha Bibi 3) and Rahimbhoy v. 
Turner (4). We hold accordingly that the 
order in question is a final order, andas it is 
not disputed that the value of the subject- 
matter is over Rs, 10,00), a certificate will 
be granted. 
Leave granted, 
= 22 L A.J; 17 A. 113 5 M, L.J. 20; Sar. P. C. J. 
(4) 18 I. A. 6; 15 B. 155. 
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ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 321 or 1914. 
-January 30, 1915. 
Present:—-Myr. Justice Piggott. 
NARAIN SARUP AND ortters—PLaintires— 
APPELLANTS 
VerSUS 
NANDA—Derenvant—Raspoxnent, 

Practi e— Pleading in first Court- Defendant, whether 
allowed to change it in appeal—Agra Tenancy Act (H 
of | os }, £. 202—Transfer of Property Act (TV of 1852), 
s. 106. 

In an ejectment suit in the Civil Court, the de- 
fendant pleaded that he was an agricultural tenant of 
the plaintiff. The Munsif acting under section 202 
of Act IL of 1901, asked the defendant to establish his 
plea in the Revenue Court within tires months. The 
defendant failed to institute this suit within time 
in the Revenue Court. The suit wns, therefore, 
decreed, The. Appellate Court finding that ihe 
defendant was the tenant of the plaintiff and no 
notice of the termination of his tenancy had been 
given to him under section 16 of the Transfer of 
Property Act dismissed the suit: 

Held, that having regard to the pleading of the 
defendant in the first Court it was not open to the 
lower pene Court to find as it had done. [p. 568, 
col. 2. 


Second appeal from a decree of the 
Subordinate Judge of Meerut, reversing 
that of the. Munsif of Ghaziabad. 

Mr. Nihal Chand, for the Appellants. 

Mr, Girdharilal Agarwala, for the Respond- 
~ ent. 

JUODGMENT.—This is an appeal by the 
plaintiifs ina suit for ejectment. The de- 
fendant’s reply was that the land had been 
leased to him, that he was helding on after 
the expiry of the lease and was doing so 
with the consent of the plaintiffs them- 
selves, who had realized rent from him. He 
further expressly pleaded that, as the rela- 
tionship of landlord and tenant is sub- 
_ sisting between the parties, the guit is not 
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cognizable by a Civil Court. On this the 


Court of first instance took action wu der 


section 202 of the Agra ‘Tenancy Act 
(Local Act JI of 1901). The defendant 


failed to institute any suit within the pres- 
cribed period of three months, for the deter- 
mination of the question whether he was hold- 
ing the land as tenant of the plaintilfs. On 
this the Court of first instance rejected the 
defendant’s plea of tenancy, as it was bound - 
to dé, and decreed the plaintiffs’ suit. In 
appeal' an extraordinary plea was taken by 
the defendant, that he ought to have heen 
given the benefit of section 202 of Act 11 
of 1901. The lower Appellate Court’ 
pointed out that the defendant had- been 
given the benefit of this section, but had 
failed to institute a suit within the pre- 
scribed period. Nevertheless the Jearned 
Subordinate Judge has somehow arrived at 
the conclusion that the defendant was 
holding the land in qnestion as tenant of 
the plaintiffs; and has dismissed the suit 
becanse the plaintiffs had failed to serve the 
defendant with a notice of the termination 
of his tenancy. I do not think this finding 
was open to the Court below in view of 
the provisions of section 202, clause (2), 
already referred to. It has been sought 
to support the decision of the Court below, 
by a plea that the land in suit is not an 
agricultural holding and is not subject to 
the provisions of sectien 202 aforesaid. 
This plea is not open to the defendant, in 
view of the attitude taken by him in the 
Courts below. Whether the land in suit is 
or is not an agricultural holding is a plain 
question of fact. Itis by no means concluded 
by the circumstance that this land, along 
with a larger area, was originally leased to 
the defendant for grazing purposes. The 
defendant said that it was an agricaltural 
holding and that the suit to eject him from 
it was not cognizvble by the Civil Court. 
In the lower Appellate Court he pleaded 
that the provisions of section 202 of the 
Agra Tenancy Act did apply to this hold- 
ing. It may be pointed ont further that 
in this view of the ease no qnestion of 
notice under section 106 of the Transfer of 
Property Act (Act of IV 1852) arises. The 
Act exempts leases for agricultural purposes 
from the provisions of Chapter V. I accept 
this appeal, set aside the decree of the 
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lower Appellate Court and restore that of 
the Court. of first instance. The plaintiffs 
will get their costs throughout. 

-Appeal allowed. 


CALCUTTA HIGH COURT. 
APPLICATION FOR LEAVE 10 APPEAL TO HIS 
Massety In Counci No. 22 or 1914. 
| May 29, 1914. 
Sir Asutosh Mookerjee, Kr., 
ana Mr. Justice Beacheroft. 
DAMRA COAL COMPANY —PLANTIFE— 








PETIIHIONER 
Versus 
BENARES BAN K—Dereypant — OPPOSITE 
Parry. 


Civil Procedure Code {Act V of 1998), s. 109-~-Final 
order, meaning of —Iit case for certificate. 

The term ‘final order’ in section 104 of the Cade of 
Civil Procedure denotes an order which finally 
decides any mutter directly at issue in the case in 
resp3ct of the rights of the parties. [p. 569, col. 2.] 

The order of “the High Court, made in reversal 
of the order of the Courtof first instance, refusing 
to issne a temporary injunction against the execution 
of the mortgage decree, is nota final order within 
the meaning of section 109 of the Gode of Civil 
Procedure |[p. 569, col. 2.] 

Chundi Dutt Jha v. Pudmanund Singh, 22 ©. 928; 
Muhomed Musaji Saleji v, Ahmed Musaji Saleji, 10 Ind. 
Cas 489; 168 C. L. J. 507 and Srinivasa Prasad Singh 
v, Ke-ho Prasad Singh, 10 Ind. Cas. 444,10 C. L, J. 
681, referred to. 

Tn a case where leave to appeal to His Majesty in 
Council is asked for on the ground of the case being 
a tit one for appeal, no qnestion of an order being a 
final one arises. [p. 470, col, 1.] 


Application for leave to appeal- to the 
Privy Coaneil from ihe decision of Fletcher 
and N. Chatterjea, JJ., in Appeal from 
Original Order No. 355 of 1913, dated the 
9th March 1914. 

Mr. B. Chuckerbutty and 
Chunter Mookerjee, for the Petitioner. 

Mr. 8S. P. Sinha and Babu Bepin 
Ghose, for the Opposite Party. 


JUDGMENT.—This is an application ‘for 
leave to appeal to His Majesty in Council, 
The petitioner contends that the order in 
question is a final order within the meaning 
of clause (a) of section 109 kih the Code of 
Civil Procedure, and that, in any event, 
the case is such that this. ‘Court should 
certify under clause (e) of section 109 that 
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it is a fit one for appeal to His Majesty in 
Council. j 


This petitioner has instituted a suit for 
declaration that a mortgage decree obtained 


by the opposite party is fraudulent, and 
for permanent injunction to restrain the 


execution of that decree. During the pendency 
of that suit, an application was made fora 
temporary injunction to restrain the execution 
of that deeree. The Subordinate Judge at 
one stage refused the application for a 
tempcrary Injunction, but later on granted 
the application. On appeal to this Court 
that order has been reversed, and the 
applicatlion for temporary Injunction refused. 
The petitioner now seeks for leave to 
appeal against this order. In onr opinion, 
it is plain that the order is not a final 
order within the meaning of section 109 
of the Code of Civil Procedure. It has been 
repeatedly ruled that the term final order 
denotes an order which finally decides any 


matter directly at issue in the ease in 
respect of the rights of the parties. This the 
order in question does not profess to do. But 


it has beenargned that the order embodies an 
expression of opinion on the matters in 
controversy between the parties ; it is plain, 
however, that such an expression of opinion 
is not a tinal decision of the question at 
issue between the parties in the suit. It 
was ruled in Chandi Dutt Jha v. Pulmannund 
Singh (1), that an order refusing toappoint 
a Receiver is not a final order within the 
meaning of section 595 of the Code of 
‘1582; it was similarly held in Mahomed 
Musaji Salejt v. Ahmed Masaji Naleji (2), 
“that un order appointing a Receiver is not 
a final order. It has also been held in 
Srinivasa Lrosad Singh v. Kesho Prosad Singh 
(3), that an order refusing to stay 
execution of a decree is nota final order. 
We are of opinion that the order of this 
Court, made in reversal of -the order of 
the Court of first instance, refusing to issue a 
temporary injunction agninst the execution 
of the mortgage decree, is not a final order, 


and the petitioner’ is nol entitled to ask 
for a certificate on that ground. 
It has been argued in the next place 


( } 22 f. 928, 
(2) 10 Ind. Cas 489; 80 J.J. £07. 
(8) 10 lud. Cas. 444; 13 0. L. J. 681 
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that this is a fit ease for a certificate 
under section 109, clanse (c). It is to he 
observed that whereas in clause (a) the expres- 
sion “final order” isused; in clause(c) the term 
“order” is used, and consequently on the 
discussion of the second point, no question 
arises whether the order in question is 
final or not. It has been pointed ont to 
us that if leave is refused and the order 
of this Court is allowed to stand, grave 
injury might be done to the petitioners and 
that needless complications nught ocenr 
much to their detriment. Ou behalf of 
the opposite party it has been argued thai 
this is not a eirenmstance which the 
Court should at all take into 
determine whether a certificate should or 
should not be granted under clause (c) of 
section 10:. In this connection our 
attention has been drawn to the observation 
of Lord Hobhouse in Banarsa Prdsad v, 
Kashi Krishna Narain (4), that the correspond- 
ing clause of the Code of 1882 was intended 
to cover very special eases, for example, 
those in which tle point in dispute was not 
measurable by money, though it nought 
be of great public or private imporiance. 
Lord He bhouse added that to certify that 


the case was of that kind or not, was 
left entirely in the discretion of the 
Court, and it was a judicial process 
which should not be performed without 


special exercise of that discretion evineed 
by the fitting certificate. Jt has further 
been pointed ont that the discretion vest- 
ed in the Comt under the corresponding 
provision of the Code of 1852 has been 
very sparingly exercised. Wo have ät- 
tached due weight to these considera- 
tions but in view of all the circumstances 
of the case, we have arrived atthe couclusion 
that this is a fit case in which a certificate 
should be granted. It is not necessary for 
us to express any opinion ov the merits 
of the controversy between the parties: 
but after an anxious consideration of the 
whole situation, we fecl no doubt that the 
case isafit one for appeal to His Majesty 
in Council. A certificate will  isssue 
accordingly. 
Leare granted. 
(4) 28T. A, 11,23 A. 227; 50. W. N. 198, 


INDIAN CASES, 


accononk to - 


san 


[1915 


CALCUTTA HIGH COURT. 
Civin Rererexce No. 7 or 1914. 
January 19, 1915. 
Present:—Mr, Justice D. Chatterjee and 
Mr. Justice Chapman. 
Musammat AJIMAN BIBI AND orners— 


PLAINTIFFS 
VETSUS i 
REASAT SHEIKH AND orners— 
DEFENDANTS. 


Specific Relief Act (I of 1877), s 9, object of— Main 
question for delerminalion under s. 9—Joint possession, 
whether can be physically restored. 

Lhe object of section 9 of the Specific Relief Act 
is to provide n speedy remedy for that class of cases 
where a person in physical possession of property 
is forcibly dispossessed of it against his will and 
consent. [p 570, col 2. 

Tarini Mohon Mozamedar v, Gunga Prosad OChucker- 
bulty, t Q., 640, followed, 

Under section 9 of the Specific Relief Act, 
the main question for determination is whether 
ibe plaintiff while in physical possession of 
property has been dispossessed of the same in 
the manner and within the time specifedin the 
section. [p. 570, col. 2.] 

A man in joint possession of immoveable property 
is as muchin physical possession of his share as the 
entire body of co-sharers are in physical possession of 
the whole, aud such joint possession can as well be 
pliysically restored in respect of his share as the 
possession of the whole can be restored to the entire 
body of co-sharers. [p 570, col. 2, 5714, col. t] 

Hart Narain v. Elenjan Bibi, 23 Ind. Cas, 618; 19 
C. L. J. 117; 19 C. W. N. 129, distinguished. 


Reference under Order XLVI, rale 1, of 
the Codeof Civil Procedure, in Title Suit 
`o. 55 of 1914 of the Court of the Munsif 
of Dubrughur, District Beerbhoom. 


JUDGMEN'T.—Thenhjectof section 9of the 
Specitic Relief Act is bo provide a speedy 
remedy for that class of cases where a person 
in physcial possession of property is forcibly 
dispossessed from it against his will and 
consent.” See Turini Mohun Mozumdar v. 
Gunga Prosad Chuckerbutty (1). ‘he main 
question for determination, therefore, in a 
case under this section is whether the plain- 
tiff while in physical possession of property has 
been dcispossesséd of the same in the manner 
and within the time specified’ in the section. 
Tf he was in physical possession he can be 
restored to such possession under the decree 
of the Court. A man in joint possession of 
immoveable property is as much in physical 
possession of his share as the entire body of 
en-sharers are in physical possession of the 


~ 


(1) 140. 649... 
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whole and such joint possession canas Well be 
physically restored in respect of his share 
as the possession of the whole can be restored 
to the entire body of co-sharers. The case of 
Hart Narain Dus v, Elemjan Bibi (2) is quite 
distinguishable from this case, as there the 
dispossession was of the whole and possession 
was claimed in respect of a part, so that the 
Court was called upon to restore quite a 
different state of things from that which had 
been disturbed. The learned Judges distinctly 
say: we have treated the case as betug one 
where a party seeks possession of his share 
only of property from which be himself and his 
co-sharers have been dispossessed, and it is jin- 
competent for the Court to give possession of 
the whole of the property in such a case.’ 
The remarks as to exclusive possession 1n 
the judgment must be read in reference tc 
the . facts of that case and do not stand in 
the way of that joint physical possession 


being restored which existed before the dis-. 


turbance. ; | 

The case before the learned Munsif will 
be decreed if the plaintiff proves his joint 
physical possession within six months of the 
suit, 

Ordered accordingly. 

(2) 23 Ind. Cas. 618; 190. L. J. 117; 190. W.N. 

120. 





CALCUTTA HIGH COURT. 
Letrers PATENT Arpeau No. 47 orf 1912. 
July 11, 1913. 

Present:— Sir Lawrence Jenkins, Kt., Chief 
Justice, aid Justice Sir Asutosh 
Mookerjee, Kr. 

_ AMBICA CHARAN DUTT—Puaintivr— 
APPELLANT 
CETSUS 
RAMGATI GUHA AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Mortgage, decree on—Payment by mortgagee to set 
aside sale of mortgaged piopeity in rent dceree—Mort- 
gager and mortgeyce, relationship of— Morigagee, right of 
—Lien—Contiaci~ Remedy provided in moitgage-deed, 
nature of—Transfer of Property Act (IV of 1662), s. 
73—Cirml Procedure Code (Act F of 1908), O. AKI, 
r, 89. 

The fact that a mortgagee’s rights under a 
moitgage-dced Lave merged in his rights under 
the decice cliained on the ncrigage des not put 
an cnc to the ie¢laticnship of mortgagor and mort- 
.gagee, [p. 672, col. 1.) 

Surjiram v. Burhamdeo, 2 C. L. J. 202, referred to. 
A mortgagec is entitled to add the amount deposit- 
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ed by him to set aside a sale in execution of a rent 
decree, under Order XX1, rule 89 of the Code of 
Civil Procedure, and acquires a lien for that deposit 
onthe mortgaged property, which is not discharged 
by the mere payment of the sum due under the 
preliminary decree. That payment satisfies the 
decrece, but leaves the lien (acquired subsequent to 
the decree) outsiauding. [p. 572, cols. 1 & 2. 

Rak tohart v. Biprudas, 31 C. 975, referred to, 

The inclusion in the deed of a remedy which the 
mortgagee already has by law (section 73 of tho 
lransfer of Property Act} cannot debar the mori. 
gagee from pursuing any other remedy which may be 
open to him. ip. 572, col. 2.] 

Letters Patent Appeal against the decision 
of My. Justice Richardson, dated the 16th 
April 1912, in Appeal from Appellate 
decree No, los of 1910, reported in l4 
Ind. Cas. 718, affirming that of the Sub- 
ordinate Jndge of Faridpur, dated the 
lith October 1999, which affirmed that of 


the Mnuusif, 2nd Court, at Goalundo, dated 
the 15th May, 1909. -> l 


Baba Surendra Chunder Sen, for the 
Appellant. 

Babu Harendra Narayan Mitter and 
Priya Sankar Mozumdar, for the Respondents. 

; JUDGMENT. 

RICHARDSON, J.—lt appears that the 
husband of the defendant No. 1 in this 


suit mortgaged certain land to the plaintiff 
in May 1402 and the following dates are 
of some importance in refereuce to the only 
question which arises for determination. 

In 1908 the plaintiff brought a suit on 
his mortgage and cn the Cth April 1908, 
he obtained a prelimivary decree under 
which he was entitled to recover the 
sum of Rs. 900-5-0 or in default of 
payment of that sum to bring the mori gaged 
property io sale. 

In 1906 the mortgagee’s 
brought a suit for ile rent of 
and on the 27th June 1906, 
decree for Rs. 116-4-6. In execulion of 
that decree the land was sold on the 28rd 
April 1508 for something uuder Rs. 900. 

On the 20th May 10s, the plaintiff deposit- 
ed in Court thesum of 116-4-3 and had the 
sale in execution set aside under secticn 310A 
of the old Civil Procedure Code, i 

On the 26th Angnst 1908, the defendant 
sold the mecrigaged property to 
the deferdant No. 2 ly private sale, ‘The 
amount cue under the plaintifi’s preliminary 
decree was then paid into Court and that 
decree was, therefore, satisfied. 


landords 
the land 
obtained a 
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In Jannary 1909, the plaintiff brought 
the present suit to establish his right to a 
lien on the mortgaged property for the 
amount paid by him to have the execution 
sale set aside with interest, and to obtain 
an order for the sale of the property in 
the event of the sum claimed not being 
paid. l 
The plaintiff has sueceeded in both the 
lower Courts and this appealis preferred by 
the defendant No. 2. 

The lower Courts relied on the decision 
of this Court in the case_of Rakhohari v. 
Bipradas (1), and the principle of that deci- 
sion is applicable to the circumsta: ces of the 
present case; there is no more to hesaid. 

Before me it was contended for the appellant 
that the present case was distinguishable from 
the case referred to. 

It was urged, in ‘the first place, that the 
deposit then was made after the plaintiff's 
security was merged in the decree!’ To 
this plea Lthint a good answer was made 
on behalf of the plaintiff. The fact that 
the plaintiffs rights under the mortgage- 
deed had merged in his rights under the 
decree did not put an end to the relationship 
of mortgagor and mortgagee which still 
subsisted as between the plaintiff and the 
defendant No. 1 at tho date of the deposit 
made uncer section “10A.- At that date 
security was not esxtingnished [Surjiram 
v. Barhamdeo (2)! and the plaintiff was 
entitled to add the amount of the deposit 
to his charge. 

It was urged, secondly, that even if that be 
so, the security was atany rateextinguished by 
the payment into Court of the amount 
due to the plaintiff under the preliminary 
decree on his mortgage, that the mortgage was 
then redeemed aud the plaintiff then lost any 
lien which he might previously have enforced. 
The argument is plausible, but I cannot assent 
to it. It. cannot be supposed that the 
plaintiff intended to make a gift to the 
mortgagor of the amount deposited to avoid 
the execution - sale. The plaintiff can have 
had no other intentionthan to add that amount 
to his charge. I[tis only just and equitable 
to conclude that by making the deposit the 
plaintiff aequired a lien from which the 
mortgaged property was uot discharged by 


(1) 31 C. 975. 
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tle mere payment of the snm due under’ ihe 
preliminary decree. That payment sftisfed 
ihe decree, but Jeftthe Hen (acquired 
subsequent to the deeree) outstanding. 

It must he remembered that the sale to the 
defendant No. 2 wasa private sale behind the 
plaintiffs back. He could not prevent ‘the 
sale and he could not prevent a partof the 
price from being paid inte Court insatisfaction 
of his decree. The twodefendants are near 
relatives and it has never leen suggested at 
any stage of this litigation that the defendart 
No. 2 was not fully aware of the action which 
the plaintiff had taken to avoid the exeention 
sale. Whether the sale to defendant No. 2 
was a real sale or colonrable sale. the result 
must be the same. Thesale and the payment 
into Court cannot be used as a device to defeat 
the plaintiff’s right to a lien. 

The mortgage-deed contains a clause to the 
following effect:— 

“If atthe instance of the landlord, the mort- 

gaged property is sold in execution of a decree 
for arrears of rent, then the mortgagee will he 
entitled to realise the principal money and 
interest from the sale-proceeds.” 
Ib was somewhat faintly argued that this 
clause indicated theremedy contemplated by 
the parties incase of ihe saleof the mortgaged 
property in execntien of a decree for arrears of 
rent and precluded the plaintiff from acquiring 
any lien inrespert of the deposit made by him, 
The point dees not appear to have‘been daken 
inthe Ceurts helow and has no substance. The 
inclusion in the deed of a remedy which the 
mortgagee already had by law (section 13 
of the Transfer of Property Act) cannot 
debar the mortgagee from pursuing any 
other remedy which may be open to him, 

In my view the lower Courts were right 
in adopting ard applying tbe principle 
adverted to in Poakhohari’s ease (1) and this 
appeal must be dismissed with costs. 

The cross-objection relating to interest 
filed on the plaintiff’s behalt was not pressed 
and is dismissed without costs. 

Jexkixns, C. J.—The appeal is dismissed 
with costs. 


“a 


Appeal dismissed, 
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KHTSHHALI RAM t. BHOLAR MAL. 


ALLAHABAD HIGH COURT. 
First AppeabL prom Orver No. L13 or 1914, 
° February 5, 1915. 
Present: —Mr. Justice Chamier and 
Mr. Justice Piggott. 
KHUSHHALIRAM—Appricanr— 
í APPELLANT 
‘Versus 
BHOLAR MAL AND orners—Opposits 


ParitEs— RE~PUNDENTS. 
Provincial Insolvency Act (IIL of 1907), s. BA — 
One creditor challenging anothers debt—Judge, juris- 
diction af, to inquire. 


Whore in a proceeding undar tha Insolvency Act 
one of tha creditors challenges the mortgage debt 
of another on the ground that the mortgage deed 
was fictitiously executed by the insolvent to prejudice 
other creditors, the Judge is bound to enquire 
into the question. 

First appeal from an order 
Additional District Jndge of Meernt. 

Mr. Sital Prasad Ghosh, for the Applicant- 
Appellant. l 

Dr. Surendra Nath Sen, for the Opposite 
Parties- Respondents, 
 JUDGMENT.—This is au appeal from 
an order passed by the Additional Judge of 
Meerut in an insolvency proceeding. One 
Mutseacddi Lal applied to be adjudicated on 
insolvent, on the lOth of March 1914. 
His application was opposed by one of his 
creditars, named Khushhali Ram, on various 
grounds, but he was so adjudicated by an 
order of the same date. On April 6th, 
1914, Khushhali Ram, who was a creditor 
shown on the insolvent’s schedule, presented 
an application to the Court, the rejection of 
which has led to the present appeal. ‘The 
application was badly drafted. It referred 
to no definite section of the Provincial 
Insolvency Act and it alluded in a confused 
manner to two separate transactions, with 
one of which we are not now concerned. 
In substance however, the application was 
one which deserved more consideration at 
the hands of the Additional Judge than 
it has received. The 
a mortgage deed executed by the insolvent 
on the 26th of November 1913 in favour 
of one Bholar Mal, fora sum of Rs. 1,500, 
was a fcbitiouas transaction, entered into 
merely to prejudice the creditors of the 
executant. Whether the application is to 
be regarded as one asking for the removal 
of the namə of Bholar Mal from the 
schedule of creditors, or as one falling 


of ihe 
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- the matter as stated above. 


allegation was that. 


under the provisions of section 36 af the 
(I1I ef 1907), 
the matter: was one which required in- 
vestigation. The learned Additional Judge 
seems „to have thought that it was quite 
sufficient for him to note that he had 
before him a registered document admittedly 
executed by the insolvent. He held that 
no further enguiry was required, or conld 
properly be conducted, in the insolvency 
proceedings, and that Kbhushhali Ram’s 
remedy, if any, was by way of a separate 
suit. In our opinion the Jearned Judge 
misconceived the extent of his jurisdiction 
in insolvency preeeedings. He was bound 
to enquire into this question of the alleged 
mortgage, at the instance of any creditor 
who claimed to be prejudiced thereby. 
He might bave come to the- conelusion 
that there had been a transfer by way of 
mortgage under circumstances calling for 
interference on his part under section 36 
of the Insolvency Act, or he might have 
found that there had been a purely fictitious 
transaction, not involving any transfer; in 
either case the name of Bholar Mal would 
require to be removed from the list of 
creditors and the property purporting to 
be affected by this mortgage would become 
available for the benefit of all the creditors, 
free of incumbrance. We think that Khush- 
hali Ram’s application should have been 
taken up, notice of the same given to the 
insolvent and to Bholar Mal, and the 
questions raised enquired into and decided. 
We set aside, accordingly, the order 
complained of and remand the case to the 
Court below with directions to enquire into 
The costs of 
ihis appeal will abide the result of the 
further enquiry hereby direeted. 


Appeal allowed; Case remanded. 
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DWIJENDRA NATH V. GOLOK NATH SARMA. 


CALCUTTA HIGH COURT. 

First Civiu Apewat No. 390 or 1912. 
July 30, 1914. 
Present:—Justiee Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beacheroft. 


DWIJENDRA NATH PURKAYASTHA— 





AFPLIGANT—A PPELLANT 
VETSUS 
GOLOK NATH SARMA PURKAYASTHA 
—HESPONDENT, 
Probate of Will, grant of—Citation, issue of— 


Revocation, application for—Minor—Burden of proof- 
Party cognizant of proceedings for Probate, when 
can come tn for revocution—Sound and disposing mind— 
Court, duty of. 

A person affected by a Will was the infant son 
of the testator, and his mother was a minor 
incompetent in law to act as his guardian, and 
his (infant’s) three uncles wore named as successive 
executors in the Wil. One of the uncles applied 
for Probate. Citations were issued upon the other 
uncles as also upon the minor and his mother but 
there was no opposition and the Probate was granted. 
The minor applied for revocation of the Will: 

Held, that the principle that a party who is 
cognizant of the proveediugs and might have 
intervened is bound by th ir result and cannot 
be allowed to re-open them, has manifestly no 
application to this case and the infant is entitled 
to have the proceedings re-opened. [p. 575, col. 1.] 

The object of the issue of a cication is that 
all persons, whose interests are or may be adversely 
affected by the decree of the Ircbate Court, 
should have notice of the proceedings, and, an 
opportunity, should they choose to avail themselves 


of it, of intervening for the protection of their 
interests. This purpose is clearly not achieved 
merely by issue of citations to infants. The 


proper course for the propounder of the Will to 
follow is to have a guardian ad litem appointed 
for the infant concerned. [p. 575, col. 2.) 

Walter Rebelis v. Maria Rebeils, 2 C. W. X. 100, and 
Sheroshibala v. Anandamoyee, 12 C. W. N. G, referred 
to. 

Where on an application by a minor to revoke 
a probate the District Judge did not revoke 
the grant but called upon the executor to prove 
the Will; 


Held, that the only defect in his ordor is one 
of form and not of substance. [p. 575, col. 2.] 

The onus is upon the executor to establish that 
the deceased had sound and disposing mind at the 
time when he is said to have executed the Will, 
[p. 576, col. 1.] 

Waring v. Waring, 6 Moore P, ©. 341; 12 Jur, 947; 
13 E. R. 715; 79 R. R. 78, referred to. 

The Court, before pronouncing for the Wil, 
must be satished beyond all reasonable doubt 
that the testator was fully cognizant of ibs con- 
tents and in a condition to exercise, and did 
exercise, thought, judgmentand reflection respecting 
the aot he was doing. [p. 576, cols. 1 & 2 

Dujaur v. Croft, 3 Moore P. C. 136; 18 E, R. 69 
and Harwood v Baker, 3 Moore P. C. 282; 18 E. R. 
117; 50 R, R. 87, referred to. f 
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Appeal against the decision of the District 
Judge of Sylhet, dated the 9th July 19172. 
Babu Hemendra Kumar Das, for the Appel- 
lant. : : 
Baba Birendra Chandra Das (for Babu 
Ambica Charan Das), for the Respondent. 
‘JUDGMENT.—This appeal is directed 
against the grant of probate of a Will alleged 
to have been executed by one Janakinath 
Sarma on the 9th September 1901, the day 
previous to that of his death. Janaki, who 
was one ofa family of four brothers, left a 
widow Sushila, who was at the time 14 years 
of age, and a boy, Dwijendra Nath, only 
two months old. By the Will, his brothers 
Golok Nath, Baikuntha Nath and Mathura 
Nath were appointed successive executors. 
On the 10th February 1901, Goloknath 
applied for probate of the Will. Citations 
were issued upon Baikuntha and Mathura 
Nath as also upon Sushila and Dwijendra 
Nath. There was no opposition and probate 
was granted onthe 13th March 1902. On 
the 22nd December 1911, Dwijendra Nath, 
still an infant, made the present application 


through his mother, Sushila, for revocation . 


of the probate on the allegation that the 
alleged Will had not been executed by his 
father. The District Judge was satisfied 
upon the evidence that notices had not been 
properly served upon Sushila and Dwijendra 
Nath, and held that the matter should be 
re-opened ; but without formally revoking 
the probate, as he should have done, he 
called upon the executor to prove the Will in 
the presence of the objector. Witnesses were 
then examined, and the District Judge came 
to the 
should not be revoked. The present appeal is 
directed against that order. 


Before we deal with the case on the merits, 
we must examine a special ground assigned 
by the respondent in support of the order 
of the Court below, namely, that the appli- 
eaticn for revocation should not have been 
entertained inasmuch as citations were issned 
upon Sushila and. Dwijendra Nath, and 
notwithstanding the service of such notice, 
there was at the time no opposition on their 
part to the grant of the probate. In support 
of this argument, reliance has been placed 
upon the cases of Brinda Chowdhrain v. 


Hadhica Chowdhrain (1) and Durgaguti 
(1) 11 C. 492, 


conclusion that the original grant. 
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Debi v. Saurabint Debi (2). Tt 
nct be disputed that 
cognfzant of the proceedings for Probate 
or Letters of Administration and chooses to 
stand by and allow the proceedings to be 
concluded in his absence, he will not be 
allowed to come in afterwards and have the 
grant revoked or the proceedings re-opened. 
This principle has been repeatedly re- 
eognised in this Court: Komollochun Duit 
v. Nilrutiun Mundle (3), Brinda Chow- 
dhrain v, Radhica Choidhrein (1), Nis- 
tarini Dabya v. Brahmomoyi Dabya (4), 
In the goods of Bhuggobutty Dasi (5) 
and Durgagatt Debi v. Saurebint Dela 
(2). This is in the accord with the rule 


need 


followed in England: Newell v. Weeks 
(6), Ratcliffe v. Barnes (7), Wytcherley 


v. Andrews (8), Bell v. Armstrong (9). 
But in In the goods of Bhuggobutty 
Dasi (5), Ameer “Ali, J., pointed out that 
even in cases where a party has upon 
notice ‘failed to appear and contest ibe 
proceedings, the Court may for sufficient 
reason allow the proceedings to be re- 
opened: Young v. Holloway (10), Peters v. 
Tilly (11), Ritchie vy. Malcolm (12). The 
principle, however, that a party who is 
cognizant of the proceedings and might have 
intervened, 1s bound by their result and 
cannot be allowed to re-open them, has 
manifestly uo application to the circum- 
stances of the case before us. Here the 
person affected by the Will was the infant 
son of the testator. He was, at the time of 
the issueof the citation, a child a few months 
old; his mother also was a minor, incompe- 
tent in law to acb as his panel. Service 
of noticeupon them was wholly useless for 
the protection of the interest of the infant. 


(2) 33 ©. 1001: 10 Ni 
(3) 460. 860; 46 
(4) 18 0, 45, 
(5) 27 ©. 927; 4.0. W. N. 757 
(6; + 814) 2 Phillim, 224, 
(7) ( 862) 2 Sw. & Tr. 4:6; 91 L. J. P. 61; 8 Jor. 
(x. s.) 313; 6 L. E635. 

(8) (1871) 2 P. & D. 3827; 49 L. J. P. 87; 2 L. T. 
134; 19-W. R. 1015. 

(9) (1882) 1 Add. 372. 

(10) (1895) P. D. 87; 64 L. J. P. 65; 11 R. 596; 72 
L. P. 118; 43 W.R. 429. 
i Gi) (1886) 11 P. D. 145; 55 L. J. P. 75; 85 W. R. 


W. N. 955. 
. R. 175: 2 Shome L. R. 126. 


"A2 (1902) 2 I. R. 408; 36 I. L. T. R. 56; 6 Trish 
Law Reports 788. 
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The object of the issne of a citation is 
that all persons whese interests are or may 
be adversely affected by the decree of the 
Probate Court should have notice of the 
proceedings, and an opportunity, should 
they choose to avail themselves of it, of 
intervening for the protection of their 
interests. This purpose is clearly not achiev- 
ed merely by issue of citations to infants. 
From this point of view, the opinion was 
expressed in Walter Rebells v. Maria Rebells 
(13) and Shoroshibala v. Anandamoyee(14) that 
in these circumstances the proper course for 
the propounder of the Will to follow is to 
have a guardian ad Item appointed for 
the infant concerned. | Mortimer on Probate, 

35.) It is plain, however, that there 
may be cases where such a course may be 
impracticable, or, if adopted, may not afford 
sulicient protection to the imfant. This is 
well illustrated by the case before us. The 
son of the testator was an infant; his mother 
was a minor: neither could, in law,-take 
steps in Court for his or her protection. 
The three uncles of the infant were named 
as successive executors in the Will and 
iheir interest was clearly adverse to that 
of the infant. Whether the appointment of 
an officer of the Court as guardian of thie 
infaut son would have really afforded him 
any protection, is more than donbtful: a 
stranger to the family, not cognizant of the 
surrounding circumstances, could hardly 
make an adeqnate defence. The propounder 
of the Will, who obtains probate in these 
circumstances, takes the obvious risk of an 
for revocation by the infant 
when he comes of age, or, possibly earlier, 
as here, through his guardian. In our 
opinion, the District Judge has correctly 
held that the Will must be proved by the 
executor in the presence of the appellant. 
The only defect in his order is one of form 
and not of substance, namely, that he did 
not revoke the grant and then call upon the 
executcr to prove the Will: Brindaban v. 
Stireshwar (15), Durgagatd v. Surabtni (2). 
This defect, however, has not prejudiced 
either party, as {le executor and the obfestor 
have both produced evidence in support of 
their respective cases, 


(18) 2 ©. W. N. 100. 
(14) 12 0. W, N, 6. , 
(15) 8 Ind. Oss. W1: 10 O. L. T. 268, 


* 
Ne 


à examined ; 
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As regards merits, we are of opinion, after 
an anxious consid ation of the circumstances 
of the zase, 
Judge cannot’ be “supported. The real’ 
controversy ‘between the parties is, whether 


the testator had testameutary capacity at 


the tinge when he is alleged to have executed 
the Will. lt is proved that be had been 
ill of fever for at feast two. weeks before 
his death, and complications had supervened. 
Of the .many.witnesses~4o the Will, only 
two (inclusive of the scribe) Have been 
no explanation has been offeréd 


why the thers have not been called. There 


mis also the significant fact that the Kabiraj 


wlio atterided on the dereased during his last 
illness has not been called. The onus was 
upon the executor to establish that the de- 
ceased had sound and disposing mind at the 
time when he is said to have executed the Will: 
Waring v. Waring (1G). On this question, 
the evidence of thé medical attendant would 
naturally have been of great value, and it is 
a matter for legitimate comment that he has 
not been cited. We have, on the other hand, 
evidence on the side of the objector that for 
two or three days before his death, Janaki- 
uath was unconscious, and although he now 
and then responded to questions pnt to him, 
his rental faculties had been greatly im- 
paired. This fact alone will induce the 
Court to serutinize with care and caution the 
evidence of execution of the Will. But we 
have here the additional fact that the Will 
contains a scmewhat singular provision, 
‘namely, that the executor would not be res- 


ponsible to the beneficiary for the accounts. 


of the estate. The testator also assumes sole 
responsibility for debts which stood in the 
names of his brothers and would, in ordinary 
course, be payable by them as they had 
separated from him. It is further clear that 
one of the brothers, Baikuntha, took a leading 
part in the preparation and execution of the 
Will. Circumstances like these, as the 
Judicial Committee observed in Dufaur v. 


Croft (17) and Harwood v. Baker (18), will 


rouse the vigilauco of the Court; and the 
Court, before pronouncing fcr the Will, must 


be satisied beyond all reasonable din that 
(16) (1848) 6 Moore P. C. udi; 12 Jur. 947; 18 
E. R. 715; 79 R. R. 73. 
(17) Q540) 3 Moura P. C. 13:03 E R. 59 
(18) (1840) 3 Moore P, C. 233; 18 E. R, 117; 50 R 


R. 37. 


iat” the order of the- District? exercise, 


“land; . 


the testator was fully cognizant of-its con- 
tents, and in a condition td exercise,.an:l did 
thought, judgment and reflaction- 
“respecting the. act, he was doing. On’ *sfhe 
evidence taken asa whole, we-are anabi to 
say in the present case that -this has beens 
established. 
the main „point in controversy between the 
parties was the mental condition- of the 
testator at the time of the execution ‘of the. 
Will, the genuineness of the signature in the 
Will is not admitted by the objector, In 
view of the apinion we have already express- 
ed upon the question of testamentary capa- 
city, it is needless, however, to consider 
whether the Will was actually, executed by 
the dezeased. 


The resalt is that this appeal is allowed, 
the decree of the District Judge discharged 
and the application of the 10th February 
1902 for probate of the alleged Will of 
Jauakinath Sarma dismissed. Each party 
will bear his own costs both here and in the 
Court below. 


Appeal allmeed. 


‘- CALCUTTA HIGH COURT. 
LETTERS Parent Apeeaus Nos. 53 AND 54 
or 1911. 

July 8, 1913. - 

Present:— Sir Lawrence Jenkins, KT., 
Chief Justice, and, Justice, Sir Asutosh 
Mookerjee, Kr, 

JAGAT CHANDRA SARMA CHOW. 
DHURY—-PUsIntiFe APPELLANT 

VETSUS < 
RADHA NATH CHAKRAVARTI AND- 


OTHERS——DeFen DANTS— RESPONDENTS, 

Civil Pro-edure Code (Act XIV of 1882), s. 2838— 
Declaratory suit—-Partial interest n property, parting 
with-Vatuable consideration—Vendor's right, to con- 
tinue in occupat tOn Sele. 

Where in a suit under section 283 of the Civil 
Procedure Codo of 1882, for a declaration that the 
disputed property belonged to the- judgment-debtor, 
it was found thatthe vendor (plaintiff's judgment- 
debtor) did not part with his entire ‘interest 
in the property and that he had Tretained a 
right to continue in ocerpation inasmuch 
as the purcliaser from tke plaintiff’s judgment-debtor 
had paidless than the ordinary market-value of the 


r 


ae 
ye 


-~ 


Bat we may add that though 


ta 
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Həll, that the plaintif was entitled ta a daslarasion | 


thas he was entitled, in execution of his decres, jo? 
brig to sale ths right, title, and interest of the 
wiement-debtor in “the disputed property, vamely, 
a to reu. ain in occupation thersut. fp. 577, 
pe 2 pvt Se 


os Letters Patent NG against the decisions 


1911, 
_ Nos. 


-reversed those of the Additional 


-contends that the title has vested in 


of Mr. Justice Coxe, dated the 2lst February 
in Appeals from Appellate Decrees 
157 and 899 of 1909, affirming those 
of the Subordinate Judge, first Coart, Sylhet, 
dated tlie 2lst September 1908, which 
Munsif, 
Bamangunj, dated the 6th April 1993. 
-~ FACTS appear from the judgment of Coxe, 
J., reported in 9 Ind. Cas. 623. 

Babas Turakishore Chowdhury and Broj: Lal 
Chuckerbutty, for the Appellant. 

Babu Brojendra Nath Chatterjee, for the 
Respondents. 

JUDGMENT.—This is an appeal under 


clause Li of the Letters Patent against the’ 


judgment of Mr. Justice Coxe in a suit 
under section 283 of the (Civil Procedure 
Code of 1832. The plaintiff asks for a 


declaration that the property in sait belongs’ 


to his judgment-debtor and that he is 
entitled to bring it to sale in execution of 
his deeree. The claim is resisted by a 
purchaser from the jrdgment-debtor who 
him. 
The Court of first instance decreed the 
suit. Upon appeal, the Subordinate Judge 
dismissed it. He held that the purchaser 
had aquired title bona fide for valuable con- 
sideration. At the same time he found 


_ that tlie purchaser had paid Jess than the 


ordinary market value of the land. He 
explained this fact on the eround that the 


veudor had retained a right to eontinue 
in occupation of the land. On appeal 
to this Court the decree of the Sub- 


ordinate Judge has been confirmed by Mr. 
Justice Coxe. 


On the present appeal, it has, beem argued 
that?-upon the facts found by the Sub- 
ordinate Judge it is clear that the vendor 
did nob part with his ‘entire interest in 
the property -and that as it has been fonnd 
that he has retained a right to continue in 
occupation, the - plaintiff is entitled to a 
decree declaring that that interest is liable 
to be sold in: execution of his 
our opinion, there is. no answer 
contention, e 

The result, hado ig that this appeal 


decree. In. 
to this’ 
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must be allowed, the dèeres of Mr. Justice 
Coxe as also that of the “Subordinate Judge 
discharged and at” declaration made in 
favour of the ‘plaintiff to the effect that 
he is entitled in execution of 
to bring to sale the right, itle and 
interest of the judgment-debtor in tha 
disputed property, Namely, the right to 
remain in occupation thereof, 

Wich party will pay bis own costs through- 
out. : 


“ This judgment, itis conceded, will govern, 


the other appeal, in which a similar decree 


will Le passad. x 


Appeals allowed. 


ALLAHABAD HIGH COURT. 
EIRT APPEAL From Oxoper No. 2 or LO1L4, 
May 12, 1914. ws 
Fiesent:—Mr. Justice Rifique and 
Mr. Justice Pigg tt. , 
HAZARI SINGH AND OHG R3— DEFENDANTS 
— APPELLANTS 


versus 
TERBANI SINGH AND oriters—Poaincipes 
— RESPONDENTS, 


Builence—Ayriculturat lewse, unregistered, for less 
thin fivr yeurs, admissibility of—Exzzmation from 
registration—Government Notification, 1835, force of 

—Aeyistrition Act (KAL of 19I3)—Genzral Clauses 
Act (X of 1897), s. 24. 

An unregistered agricultural lease for a term not 
excezding five years anl rzsorving a rent less than 
Ri, 59 is almissible in evidences, as such leases wera 
exenpted by a nobtidsition of tho Govarnm2nt— 
ssill ia f »rco—dated 3rd Septombar 1885, from rogis.» 
tration. [p. 578, col. 2.] 

Kirst appeal from an order of the District 
Julge of Azamgarh. 

FACTS.—Plaintiffs sued for possession 
of certain plots and for damages on the 
basis of an nuregistered lease dated 14th 
October 1912. The defendants, among other 
pleas, raised a plea that the lease, not having 
„been registered, was nb arclmissiblein evidence. 
“The first Court held that the lease was 
inadmissible in evidence being unregistered. 
The lower Appellite Court reversed thefirst 
Conrt’s decree, holding that the lease was an 
agricultural lease and need not be registered. 


Defendants appeal. 


Mr. Braj Nath Vyas, for the Appellants, 
_ submitted that on a true construction of the 
lease, it appeared to be an ordinary lease 


his decree ` 


+ 
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and not an agricultural lease. Moreover, 
the notification dated 3rd December 1835 
was issued by the Local Government under 
the old Registration Act FIT of 1877. No 
such notification was issued under the new 
Act XVI of 1908. The lease was executed 
when the new Act came into force. 

In Act IIl of 1877, section 2 provided 
that old rules and notifications, ete., would 
remain in force which were issued under the 
old Act unless expressly repealed. 

No such section existed inthe new Act. There 
were such sections in the Civil Procedure Code 
ef 1908 and other Acts where it was intended 
to keep the old notifications in force. 

Mr. Harnandan Tershad, (for Dr. SN. 
Sen),for the Respondents, referred to section 24 
of Act X of 1897. 

There being no provision in the new 
Act to keep the olt notification in force, it 
ceased to have any validity. - 

Mr.sHarnandan Pershad (for Dr. S. N. Sen), 
for the Respondent, was not called upon. 

JUDGMENT.—This appeal arises ont of 
of a suit brought by the plaintiffs respond- 
ents for recovery of possession on the basis 
of a lease dated the l4th October 1912. The 
claim was resisted on the ground, among 
others, that the lense, the basis of the claim, 
was inadmissible in evidence as if was mu- 
registered. The Court of first  iustance 
accepted this plea. in defence and dismissed 
the claim. 


On appeal the learned District Jadge, 
disagreeing with the first Court, held that 
the lease in question being an agriculinral 
lease for a term not exceeding five years and 
reserving a rent less than Rs. 50 was 
exempted by a notification of tho Local 
Government from registration and was admis- 
sible in evidence. The decree of the first 
Court was set aside and the ease was remand- 
ed under Order XLT, rule 23, Civil Procedure 
Code, for trinlon the merits. The defendants 
have come up in apperllo this Court and 
object to the order ofthe lower Appellate 
Court on two grounds. They say that the 
lease dated the 14th of October 1912 is not an 
agricultural lease and that the notification 
of the Local Government dated 1885 is 
inapplicable in view of the new Registration 
Act, XVI of 1908. We think that neither of 
the contentions is well fonnded. Were agree 
with the lower Appellate Court in holding, 
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after a pernsal of the lease in question, that 
«itis an agricultural lease. The notifiestion 
of the Local Government dated 1885 exenijpt- 
Ing certain leases from registration is still in 


force in spite of Act XVI of 1908, as by that’. 


Act the said notification was not modified or 
cancelled and will be considered to be still in 
foree in view of secticn 24 of the General 
Clauses Act, X of 1897. The appeal, there- 
fore, fails and is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
First Civin Arrear No. €9 or 1911. 
Civin Rune No. 346 or 1914. 

May 20, 1914. 
Present:— Mr. Justice N. Chatterjea and 
Mr. Justice Beachcroft. 
Srimati INDUBALA DASEE—Ossrcror 
—APPELLANT——PrTl1IONER 
TATSUS 
Srimati PANCHU MANI DASET— 

Å PPLICANT —Responpent— Oprosite Parry. 

Well—Probate, application for—Ordcr refusing to 
allow caveator to oppose grant of probate, appeal 
from -Hindu Law—Maintenance— Widowed daughters 
in-law of predeceased son, right of, to oppose probate 
of Wil of her father-in-law in favour of his daughter 
~ Maintenance, right of, tf enforced against devisee—~ 
Civil Procedure Code {Act V of 908), s. 15. 

An order refusing to allow acaveator to oppose 
the grant of probate of a Will on the ground 
that he has no interest sufficient to enable him to 
appear in proceedings on an application for prokate, 
is an order refusing to make the caveator a 
party to the proceedings and is, therefore, not 
appealable. [p. 579, col. 1.) 

A Will executed in favour of a widowed 
daughter of the testator, who was not a heiress, 
proviled thas all th: progartizas should b> sold 
a certuin sum should bo paid to the widowed 
dangiiter-in-lasy of the testator and certain other 
cums to two other parsons, and the whole of the 
balanco should be appropriated by the daughter, 
The diu¢hter enterad into an agreement to sell 
the property and applied for probate of the Will: 

Hell, that under the circumstances the Will 
soriously affouted tho interest of maintenance 
of thn widowed daughter-in-law and that she had 
suficient interest to oppose the grant. [p 530, col. 2.] 

Upon the death of a son, the father has no 
laval obligation to maintain his danghter-in-law 
exetph nndor certain ciremnstances. His obligation 
ix moraly a moral oran imperfect obligation, which, 
however, mpens into a legal obligation on the part 
of the heir who gets his estate after his death. [p. 
579, col. 2.) . 


y 
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A daughter-in-law can legally enforce her right 
to maintenance as against the heir in possession of 
the estate of her father-in-law. [p. 579, col. 2.) 

Appeal against the decree of the District 
Judge of 24-Pergannas, dated the 28th Febru- 
ary 1914. 


x 


* . Babu Monmohan Dutt, for the Appellant. 


Babu Sib Chunder Palit, for the Respond- 
ent. 

JUDGMENT.—This is an appeal against 
an order refusing to allow the appellant to 
oppose the grant of probate of a Will, on the 
ground that she has no interest sufficient to 
.enable her to appear in proceedings on an 
application for probate. The order is, there- 
fore, one refusing to make the appellant a 
party to the proceedings. It was held in 
the case of Khettra Moni Dasi v., Shyama 
Churn Kundu (1) that no appeal lies against 
such an order, and that case has recently 
been followed in Sri Proshad Narayan Stiigh 
v. Dulhin Genda Koer (2). 

We accordingly hold that no appeal lies 
against the order, and the appeal is accord- 
ingly dismissed. We make no order as to 
costs. 

Roce No. 3846 or 1914. 

We can, however, deal with the order 
under section 115 of the Civil Procedure 
Code in the Rule which was granted in the 
case. i 

The petitioner is the widow of the prede- 
ceased son of one Haridas, and the opposite 
party isthe widowed daughter of Haridas. 
The opposite party applied for probate of a 
Will said to have been executed by Haridas, 
and the question is whether the petitioner 
has any locus standi to oppose the application. 

It is alleged by the petitioner that she 
hvet asa member ofa joint family, governed 
by the Mtekshara School of Hindu law, 
with her husband, and her father in-law 
until the death of the latter. If, therefore, 
the properties dealt with hy the Will were 
the ancestral properties of Haridas in which 
the petitioners husband was a co-parcener, 


` she could enforce her legal claim to main- 


tenance even against her father-in-law him- 
self, had he been alive, and although the latter 
did not take the son’s interest by inherit- 
ance, but by survivorship, he could not 
resist her claim. See Devi Persad v. Gunwanti 


Koer (3). And in such a case a Will by the 
(1) 210. 539. 
22 Ind. Cas. 276; 18 0. L. J. 612. 
3) 220. 410. 
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father-in-law disposing of his, entire estate 


- could not affect the right of maintenance 
‘of the daughter-in-law.’ ‘here is no allega- 


tion, however, in the petition that the pro- 
perties dealt with were ancestral properties 
and under the circumstances the petitioner 
is in the same position as regards the right 
to maintenance as a widowed daughter-in-law 
under the Bengal School, there being no 
difference between the two schools in this 


respect. See Siddessury Dassee v. Janardan 
Sarkar (4). 


Now, upon the death of a son, the father 
has no legal obligation to maintain his 
daughter-in-law, ex °+n4 possibly under certain 
circumstances which need not be considered 
in the present case. His obligation has 
been held to be merely a moral or an imper- 
fect obligation which, however, ripens into a 
legal obligation on the part of the heir who 
gets his estate after his death. 


It may be taken as settled law that as 
against the heir in possession of the estate 
of the father-in-law, the daughter-in-law 
can legally enforce her right to maintenance. 
Bat the question raised in the present case 
involves the question whether such right 
can be enforced against a  devisee of the 
entire estate under a Will executed by the 
father-in law. Theqnestion has beenanswered 
in the negative in the case of Bai Parvati 
v. Varwadi Dolatram (5), but a contrary 
opinion has been expressed by the Madras 
High Courtin Rangammal yv, Echammal (6). 
It is unnecessary to consider which of the 
two cenflicting views is correct. If the 
daughter-in-law as contended on behalf of 
the opposite party cannot legally enforce 
her claim to maintenance as against a 
decisge, there can he no doubt that she is vitally 
interested in showing that the Will was never 
executed by her father-in-law, and she 
should certainly be allowed tp appear and 
oppose the grant of probate, for once_the Will 
is established her right to maintenance 
which could have been enforced in case of 
intestacy, is gone. If, on the other hand, 
the right to maintenance can be legally claimed 
against a devisee, the question arises whether 


' (4) 29 C. 557: 6 C. W. N. 530. 
(5) 25 R, 263; 2 Bom. Ja. R. 894. 
(6) 22 M. 305,9 M. L. J. 14, 
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in such n case she has any interest sufficient 
‘to entitle her to appear in the probate 
proceedings. Inthe cases of In the goods of 
Sarat Chander Patra (7), Garabini Dassi 
v. Pratap Chandra Shaha (8) and In the 
goods of Gobinda Chandra (6) it was held 
that the persons who had merely a claim for 
maintenance in those cases, had no interest 
to appear in the probate proceedings. The 
first was the. case of an illegitimate son of a 
Sudra, the second that of a widow of the 
adoptive father of the testator and the third 
of a widowed daugter-in-law. The principle 
upon which these cases were decided appears 
to be that the right to maintenance cannot 
he affected by the Will, which proceeds upon 
the view that the right can be enforced 
against the devisee. We need not consider 
whether such a person has suftictent interest 
to oppose the grant of probate in all eases. 
“There may he cases, for instance, where the 
' right to maintenance is expressly recognized 
and the maintenance is provided for by the 
Will itself. In such a case, a person claiming 
maintenance might have no interest in appear- 
ing in the probate proceedings. In the case 
of Garabint Dassi y. Pratap Chandra Shaha 
(8), the learned Judges( Banerjee and Stevens, 
JJ.) were of opinion that the provisions of 
the Will may be looked at, to see ifthe Will 
really affects the rights te maintenance, and 
in that particular case they held that it did 
not affect that right in any way whatever. 
The Will seb upin the present case, is in 
’ favour of the widowed daughter who is not 
the heiress of Haridas. Tne Will itself 
directs that all the properties shall be sold, 
that a certain sam of money shall be paid to 
the petitioner, and certain other sums to two 
other persons, and the whole of the balance 
is to be appropriated by the opposite party 
herself. Itis alleged by the petitioner that 
the opposite party has already entered into 
an agreement to sell all the properties, 
inelading the family dwelling house in which 
the petitioner had been residing. Assuming 
that the widowed daughter-in-law can enforce 
her right to. maintenance and right of 
residence in the family dwelling-house as 
against the purchaser where the Will itself 
directs the sale of all the properties (a ques- 
tion not free from doubt) the petitioner will 
lave the greatest difficulty in following the 

(7) 2 0. W. N. eclvi. 


, (8) 40. W. N. 602, ° * 
(9) 23 Ind, Cas, 589; 17 O. W. N. 1141, 


properties in the hands of the purchasers, 
specially if they are sold to different per- 
sons, UN 

Under these circumstances, we think, the 
Will in this case seriously affects the interest 
of the petitioner and that she has sufficient 
interest to oppose the grant. 

We accordingly direct that the order of 
the Court below be reversed and that the 
Will be proved in solemn form in the 
presence of the petitioner as in a contentious 


caso, 
The petitioner will be entitled to costs, 


three gold mohurs. 
Appeal dismissed; 
Rule made absolute. 


a Kaanan 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decren No, 574 
h or 1910. 
June 18, 1914. 
Present:— Justice Sir Asutrsh Mookerjee, KT., 
and Mr. Justice Beacheroft. 
/ ANAND KISORE CHOWDHURY awp 
OTHERS—PLAINTIFFS——A PPELLANTS 
VETSUS 
DAIJI THAKURATN— Derenpant— 
RESPONDENT. 

Hindu Law—Partition, how — effected —Metes and 
bounds, division by, whether necessary—Intention to 
separate ~Res judicata—Matter directly and substan. 
tially im iesue— Partition, establishment of—Oral evi- 
dence—Separnte enjoument—Inference. 

A partition is effected, under the Hindu Taw, 
between members of a joint family, if there isa 
division of their rights; an actual distribution of 
the propertv by metes and bounds is not 
necessarv, [p 5&2, col. '.] i 

Appovier v. Rama Subha Aiuan, 1° M. I.A. 75: 8 
W.R. (P.O) 1:1 Suth. P. 0. J. 857: 2 Bar. P. ©. J. 219; 
29 E. R. 81: Briiraj Singh v. Shendan Singh, 19 Ind, 
Cas. R°6: 17 C. W. N, 949; (1913) M. W. N. 5'5: ITA, 
L. J. 69%: 14 M. L. T. 11; 18 C. W. N. 57: 15 Rom. L.R 
652; 26 M.L.T. 188; 35 A. 337: 40 I. A. 161, referred to. 

To determine whether two persons. members of. 
a joint Mitukshare family, have separated soas to 
make the principle of survivorship no longer 
applicable between them, the Court must find whether 
ther had an intention to separate, and, whether as 
a result of such intention, there has been severance 
of title and interest. [p. 582, col. 9.1] 

Where tha qnestion whether the lands of one 
of the villages, which formed part of the estate, 
had or had not been divided between the parties by 
arbitrators, was not directly and substantially in 
issue in the former suit: 

Held, thatthe fndingin the previons suit did not 
operate as res judicata. [p. BRA, col. 2.] 

A partition may -bə occasionally estahlished by 
oral evidence, which, though not directly proving 
the factum of partition, may be of such a character as 
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to justify the inference that a partition must have 
been made between the parties or their pre- 
decessors. [p. 583, col. 1.] 

Budha Mal v. Bhagwan Das, 18 C. 802 (P.C.) and 
Murari v. Mukund, 15 B. 201, referred to. 

The mere separate enjoyment of parcels in 
severalty does not .indicate complete partition be- 
tween the parties, [p. 582, col. :. 

Lakhshmi Devi Garu v. Surya Narayana Dhatrazu 
Bahadur Garv, 24 I. A. 118; 20 M. 256, referred to, 

There may be a mutual arrangement for the manage- 
‘ment and enjoyment ot separate portions of joint pro- 
perty which does not amount to partition. On the other 
hand, the inference in favour of the theory of parti- 
tion would be strenythened if it is proved that 
not only had the parties enjoyed separate and dis- 
tinct portions of the family property for many years, 
but had also dealt with the separate portions in every 
respect as their own property, for instance, carried 
out improvements on them, or effected alienations, to 
strangers or to members of the family. [p. 483, col. 1] 
ny Makhun Lall v. Ram Lall, 3 O.W.N. 184, referred to, 


Appeal against the decree of the Subor- 


dinate Judge of Durbhanga, dated the 26th 
September 1910. 

Babus Joges Chunder Roy and Rajendra 
Chunder Guha, for the Appellants. 

Babus Umakali Monkerjee and Antlendrs 
Nath Ray Chaudhuri, for the Respondent. 

JUDGM- NT, 

MOOKERJES, #,— This isan appeal by the 
plaintiffs in a suit for declaration that the 
disputed properties are not joint properties 
of the parties and that they are not liable to 
be partitioned, and for a prohibitory order on 
the Collector not to effect a partition of them 
under the Bengal Estates Partition Act, 
1876. The suit was commenced on the 9th 
April 1906 and was dismissed by the Sub- 
ordinate Judge on the 9th March 1907 on 
the ground that it was not maintainable 
under the provisions of the Bengal Estates 
Partition Act, 1897. This decision was 
reversed by this Court on the 9th March 
1909, and the case was remitted to the 
Court below for trial’ on the merits: 


Ananda Kishore Chowlhry v. Daiji 
Thakurani (1). On trial after remand, 
the Subordinate Judge has dismissed 


the suit on the ground that the alleged 
private partition of the Janda in 1850 
was not established by the evidence. 
The plaintiffs have appealed ta this Court 
and urged two grounds against the decision, 
of the Subordinate Judge, namely, first, that 
the question of previous partition is res 
judicata by -virtue of a. decision between 


(1) 1 Ind, Ons. 549; 86 0.726; 10 ©. L. 1.189. 


the predecessors of the parties in a litiga- 
tion of 1855, and, secondly, that if the 
matier is, not res gusdicata, the balance of 
evidence supports the theory of a previous 
partition. 


To test the validity of the first objection, 
we must examine the scope of the previous 
suit and of the decision therein. The plaintiffs 
are the descendants of one Beshu Chaudhuri, 
while the defendant is the daughter of one 
Bichak Chaudhnri. Bechu Chaudhuri and 
Bichak Chaudhuri were cousins, related 
through their fathers. Upon the death of 
Bichak Chaudhari in 1853, his estate was 
suecessinlly claimed by his mother and 
widow before the Revenue Authorities. 
Thereupon, on the 2nd April 1855, Bechu 
Chandhurt instituted a suit against the 
mother and widow of Bichalk Chaudhuri for 
recovery of possession of the estate left by 
the latter, on the ground that it had 
vested in him by survivorship. The daughter 
of Bichak Choudhuri, who was at that 
time aninfant and whois the defendant in 
this litigation, was not a party to that 
suit. The then defendants pleaded that 
Bechu Chaudhuri and Bichak Chaudhuri 
were not joing and that their village and 
Court affairs, collections and residence were 
separate. On these pleadings, four issues 
were raised; of these, the first raised the 
question, whether the properties in suit 
were or were not joint at the time ol 
tlie death of Bichak Chaudhuri; the 
second raised the question, whether or 
not in’ 1850 the plaintiff and Bichalr 
Chaudhuri had partitioned by arbitrators 
the lands of village Rohara (which was 
one of the properties included in the estate 
of Bichak Chaudhuri and is the property 
now in suit). The Court found upon the 
first issue that there had been a separa- 
tion in estate between Bechu Chaudhuri. 
and Bichak Chaudhuri. Upon the second 
issue, the Court observed that the allega- 
tion of the defendants with respect to the 
portion of lands of Rohara by arbitrators. 
was proved by the deposition of threc 
witnesses. The Court thereupon dismissed’ 
the suit on the Sth July 1855. On 
hehalf of the plaintiffs, it is argued that 
the decision on the second issue operates 
as res judicata between the ‘parties, and iri?’ 
support of this view reliance is placed 
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upon the cases of Mitna v. Fuzl Rub (2), 
Soorjomonee v. Suddanund (3) and Peary 
Mohun v. Ambica Uhurn (4). In our opinion, 
the contentions of the appellant is 
unsound and must be overruled. The 
only question which could -be and was 
directly and. substantially in issue in the 
previous litigation was, whether or not 
there “had been a separation in interest 
betwean the two cousins. As was pointed 
out by Lord Westbury in <Appovier v, 
Rama Subba Atyan (5), under the Hindu Law 


a partition is effected between members of 


a joint family, if there is a . division of 
their rights; an actual distribution of the 
property by metes and bounds is not 
necessary. This view has been repeatedly 
affirmed by the Judicial Committee: Doorga 
Persad v. Kundun Kouwar (6), Ram Kissen 
Singh v. Sheonundun Singh (7), Suraneni 
Venkata Gopala Narasimha Row v. Suranend 
Lakshma Venkama Row (8), Gajapathi Radhika 
- Pata Devi maru v. Gajapatht Nilamani Patta 
Maha Devi Garu (9), Madho Pershad v. 
Mehrban. Singh (10), Balkishen v. Ram Narain 
(11), Ram Pershad Singh v. Dukhpati Koer 
(12), Musammat Parbati v. Naunihal Singh 
(13), Raghubir Singh v. Moti Kunwar (14), 
Suraj Narain v. Iqbal Narain (15), 


(2) 6 B. L. R. 148; 15 W. R. (P. C.) 15,18 M. L 
À. 573; 2 Buth. P. C. J. 3887; 2 Sar. P. O. J. 626; 20 
E. R. 665. 

(3) 12 B. L. R. 304 (P. S) 20 W. R. 377; I. A. 
Sup. Vol, 212. 

(4) 24 ©. 900. 

(5) BM, R. (P. c) 1; 11 M.I A. 75: 1 Sath P.C. 
J. Go7; 2 Sar, P. U. id: 215, 20 E. R. 81. 

(6) 13 B. L. R 235; 21 W. R. 21d; I I. A. 55 

(7) vB W. R. 412 (P C.) 9R. L. R. 810 note. 

(8) 3 B L.R. AP, C.) 41: 12 W. R. (P. C.) 40: 18 
M. T A. 118; 2 Suth. P. C. J. 265; 2 Sar. P. C. J. 486; 
20 6. R. 494. > 

(9) GB. L. R, 202; 14 W. R. (P. C.) 3883:13 M.I A. 
497. 2 Suth. P. C. J. 865; 2 Sar. P, C. 
637. 

(10) 18 ©, 157: 177. A. 194, 

(11) 7 C. W. N. 578; bom. L. R. 461; 80 0, 738; 
301 A. 139. 

(12) RO U. 281; 70. W. N. 162; 5 Bom. L. R. 
30 1 A.1 

(13) 3 Ind. Cas. 195; 36 I. A. Fl; 81 A 412; 10 
C. L.J. 12; 6A L J. 897 (P.C.); 5M. L.T. 427; 13 
©. W. N. 988: 11 Bom. L. R. 578. 

(14) 17 Ind, Cas. 766; 35 A. 41; 13 M. L. T 162, 
(181%) M. W. N 127; Lt A. Gd 146. 17 C. W. N. 453; 
17 0. L. J. 308; 15 Bom. L. R, 426; 2> M. L. J. 28. 

(15) 18 Ind, Cas. 30: 13 M. L. T. 194; 17 C. W.N. 
339; 11 A. ta. J 17% (1915) M. W. N. 188; 17 0. L.J. 
one; 24 M. Ld. 345: 35 A. 60; 15.Bom. L. R. 466; 16 
0. ©. 129; 40 I. A, 49. 


103; 


-much 


J. 601; 2U E. R. 


Briraj ‘Singh v. Sheodan Singh (16). 
To determine whether two persons, members 
of a joint Mrtakshara family, have se- 
parated so as to make the principle 
of survivorship no longer applicable bet- 
ween them, tlie Court must find whe- 
ther they had an intention to separate, 
and, whether as a ‘resuit of such in- 
tention, there has been severance of title 
and interest. Consequently, the question 
whether the lands of one of the villages, 
which formed part of the estate, had or 
had not been divided between the parties 
by arbitrators, was not directly and sub- 
stantially in issue. Indeed, the quest on 
did not arise upon the pleadings as set out 
in the judgment. To enable the then 
plaintiff to succeed by survivorship, he. 
would have to prove that the parties had 
remained joint in respect of the whole 
estate, and the defendants, to defeat the 
claim of the plaintiff, must prove, not so 
that particular tracts of land had 
been diyided by metes and bounds and 
enjoyed separately, but rather that there 
had beea a complete separation in interest, a 
total disruption of the tie of joint family. 
We hold accordingly that the finding in the 
previous litigation as to the lands of Rohara 
does not operate as res judicata. It is further 
worthy of note that -the finding is incon- 
clusive, as it does not show that all the 
lands of the village had been partitioned. 
The first ground urged by the plaintiffs 
eonsequently fails. 

To test the soundness of the second objec- 
tion, namely, that the balance of evidence sup- 
poris the theory of a private partition, we must 
remember that no direct evidence, oral or 
documentary, is available to prove a com- 
plete partition of the lands of Rvhara in 
1850. ‘The Subordinate Judge has on 
good grounds refused to place any reliance 
on the khasra which was not produced in the 
litigation of 155. The predecessor cf the 
plaintifs then strenuously maintained, though 
unsuccessfully, that there had been no divi- 
sion of the lands, and could not very well 
produce measurement papers, if any, drawn 
up with a view to effect a partition. The 
Subordinate Judge has suspected, not with. 


(16) 9 Ind. Cas. 894; 170. W N. 949; (1913) M. 
W. N. 515; 11 A. L. J. 698; 14 M. L. T. 11; 180. L. J. 
15 Rom. L. R. 652;, 35 A. 337; 25 M. Ia. d. 188; 40 

A, 161. 
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out good reason, that the hhasra might have 
heen manufactured during the pendency of 
the partition proceedings before the Collector. 
In’ the absence of direct evidence of a parti- 
tion in 1850, we are thus thrown back supon 
circumstantial.evidence. As was pointed out 
by the Judicial Committee in Budha Mal v. 
Bhagwan Das (17), and by the Bombay High 
Court in Murari v. Mukund (18), a partition 
may be occasionally established by oral 
evidence, which, though not directly proving 
- tbe factum of partition, may be of snch a 
character as to jastify the inference that 
a partition must have been made between the 
parties or their predecessors. The plaintiffs 
in the present case rely upon the. circum- 
stance that the representatives of Bechu 
Chaudhuri and Bichuk Chaudhuri have, for 


a long period of time, occupied distinct parcels. 


of land, have apparently exercised in res- 
pect thereof the rights of a sole owner, and 
have recognised each other as entitled to 
possession in severalty. This, no doubt, 
sis an important circumstance, but is by no 
means conclusive. T is well-settled that 
the mere separate enjoyment of parcels in 
severalty does not indicate complete partition 
between the parties: Runieet Singh v. Gujraj 
Singh (19); «Lakhshmi Devi Garu v. Surya 
Narayana Dhatrazu Bahadur Garu (20); 
Sreeram 'v. Sreenath (21); Lallieet Singh v. 
Raj Coomar Singh (22). To put the matter 
briefly, there may be a mutual arrangement 
for the management and = enjoyment of 
separate portions of joint property which 
does not amount to partition. On the 
other hand, that inference in favour of a 
theory of partition would be strengthened, 
if it was proved that not only had the 
parties enjoyed separate and distinct portions 
of the. family property for many years, 
but kad also dealt with the separate por- 
tions .in every respect as their own property, 
for instance, carried out improvements on 
‘them, or effected alie: ations to strangers 
or to members of thefamily: Peary Lall v. 
~ Bhawoot Koer (23); Bodh Singh v. Ganesh 
Ohunder Sen (24); Udoy Chand v. Panchoo 

(17) 18 ©. 302 (P. C.). (18) 15 B, 201, 

(19) 1 I. A. 79. 

(201 24 T. A. 218: 20 M. 256. 

(21) 7 W. R. 451, 

(22) 25 W. R. 353. 
© (23) W. R. F. B. 18; 1 Ind. Jur. (o. s) 100. 


(24) 19 W. R. 356 ab p. 357; 12 B. L. R. (P. a 317; 
8 Sar. P. O. J. 268. 


Ram (25); Makhun Lall v. Ram Lall (26). In 
the ease before us, there is no evidence of the 
existence of any circumstances which weigh 
in favour of the theory of permanent 
partition as distingnishéed from temporary 
distribution for the sake of convenience of 
enjoyment. On the other hand, there are 
significaut facts which are ineonsistent with 
the case of the plaintiffs. Thus, though 
in some eases the parties have collected 
rent exclusively from separate sets of tenants, 
most of the lands are still joint, and most 
of the tenants have been paying rent jointly 
to the parties. This is emphasised by the rent 
decree obtained, on the lth May 1906, 
against Ramruch Raot,‘in a suitin which the 
present respondent was joined as a co-sharer 


landlord, Again, so recently as 1835, 
both the parties jointly sued one bir. 
Crowdy and his partner of the Hoti 


Indigo Factory andon the 5th June 1896, 
obtained a decree for joint possession of 
lands which had been purchased by the 
Crowdys on the Ist June 1895, from 
cultivators who had no transferable rights in 
their holdings. Again, between the 17th 
and 24th October 1804, the parties aceepted 
joint kebultytts from numerous tenants; 
and in February and March 1905, they 
jointly took kubuliyats from other tenants, 
who subsequently sued them jointly in 
respect of the lands of their tenancy. It 
is also plain from the Record of Rights 
that there were at least 120 bighas of 
land in the joint possession of the parties, 
Finally, if is indispatable that the areas in 
the occupation of the parties ara not in 
exact proportion to their respective shares in 
the entire estate. In view of all these 
circumstances, the Subordinate Judge has 
rightly held that although there may have 


been a distribution of some of the lands 


and separate enjoyment thereof by mutual 
consent and for mutual convenience, there 
was no such final and definitive partition 
as is contemplated in section 12 of the 
Estates Partition Act, 1876, and as would 
effectively deprive the Cnlleetor of his 
jurisdiction. This is in harmony with the 
view of the facts accepted by the Board 
of Revenue on five successive occasions, as 
appears from the orders of Mr. Cockerell 


(25) 11 C. L. R. 514. 
(26) 3 C. W. N. 134. 


wa Wan 
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((22nd April 1886), Sir Henrý“ Harrison 
(19th June 1890), Mr.’ Buckland (25th 
Mareh 1903), Mr. Slacke (21st December 
1205) and Mr. Macpherson (4th December 
1906). The plaintiffs have wholly failed to 
‘discharge the heavy burden which lay upon 
them to prove conclusively that the partition 
proceedings commenced before the Revenue 
Authorities on the 3rd December 1884 and 
concluded cn the 30th Jannary 1907, after 
the lapse of more than 22 years, have been 
without jurisdiction. ae 

The result is that the decree of the 
Subordinate Judge is affirmed and this appeal 
dismissed with costs. -We assess the hearing 
fea at ten gold mohurs. 

Beacucrorr, J.—I agree. 

Appeal dismissed. 


er 
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BOMBAY HIGH COURT. . 
Civiu Rererence No. 25 or 1914, 
February 26, 1915. 


Present:—Sir Basil Scott, Kt., Chief Justice, . 


Mr. Justice Batchelor aid 
i 9 Mr. Justice Beaman. 
Inve GANGARAM NARAYANDAS TELT. 

Stamp Act (IE of 1899), Art. 85-—~Lease reserving 
rent and Gover meit assessment~-Stamp to be paid 
only on amount f rent. 

In the case of alense containing a stipulation 
regarding the payment by the lessee to the lessor of 
Government assessment, ete., for its eventual payment 
by the lessor to the Government, stamp duty should 
be calculated only on the amount of rent resefved and 
not also on Government assessment. [p. 584, col. 1] 
_ Civil reference made by the Commissioner, 
C..D., under section 59 of the Indian Stamp 
Act, 1899. 

Mr. S. S. Patkar, Government Pleader, 
in support ofthe Reference, | 


>. JODGMENT.—This is a reference to the 


Court under section 59 of the Indian Siamp. 


Act in the matter of a lease executed in 
favour of Gangaram Narayandas Teli by 
Vithoba valad Onkari Patel Vani, and the 
question, as stated in the reference, is 
whether in the. case of a lease containing 
a stipulation regarding the payment hy 
the lessee to the lessor of Government 
assessment, etc., for its eventual payment 
by the lessor to the Government, stamp 
duty should be calculated on the total 
amount of rent and Government assessment, 
etc. The stipulations in the lease are 
as {ollows i=- a ah kb 
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“The above-described land has been 
taken from you for fige years and has 
been given into my possession from ,the 
same date. I will take great pains for 
cultivating the land and one half portion 
of every kind of produce that may le 
raised will be given to yon every year, 
and the remainder will be appropriated 


by me. I will pay you every year Rs. 16-8-U 
ou account of Government assessment 
which you may pay. I will repair and 


keep in order the earthen bandhas round 
the fields. I shall protect’ the trees and 
manage to pay other dues. If, in any one 
year, I make default in giving you moiety 
of the produce, I shall pay you Rs. 160 
as damages in” addition to the assessment 
of Rs. 16-8-0.” 

The Article of the Indian Stamp Act 
which apolies to the case is Article 35. 
Assuming this to be a lease for aterm in 
excess of five years, if would fall under 
clause (a), sub-clause (3), and the duty 
prescribed would be “the same duty as 
on a conveyance (No. 23) for a consideration 
equal to the amount or value of the 
reserved,” and the 
question is whether the rent is anything 
more than the moiety of*the produce 
contracted to be given, or whether it 
‘Includes Rs. 16-8-0 which is payable to 
Government as assessment by whoever may 
hold the land under the Government. The 
term “rent” is explained in Woodfall on 
Landlord and Ternant as “ a retribution or 
compensation for the lands .demised.” “Rent 
-must always be a profit;... [his prof.t 
must also be certain, or capable of being 
reduced toa certainty by either party, aud 
must issue out of the thing granted, and 
not be part of the land, or thing itself.” 
Now applying that description to the 
‘present case, it appears to us that the 
only profit for the lands demised which 
the Jandlord would realise is the half of 
the produce, and that Rs. 16-8-0 is not 
part of ihe profit. It is a liability attaching 
to the thing itself in the hands of the 
lessor. The lessor under -this covenant is 
really in no better position than if he had 
a covenant by a tenant to pay the assessment 
direct to Government, and if it were paid 
direct to Government, it could not be 
‘contended, as isadmitted by the Government 
Pleader, that Rs. 16-8-0 should ‘be deemed 
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to be part of the rent. We answer the 
question referred iw the negative. A 
question arising upon this lease appears 
not to have ‘occurred to the referring 
. authority, víz. whether the lease does not 
fall under the exemption from Article 35, 
being a lease executed’ in the case of a 
cultivator for the purposes of cultivation, 
the average annual rent reserved not exceeding 


Rs 100, 


Reference cael : 


ALLAHABAD HIGH COURT. 
First Crvit ArPprAl No. 261 or 1913. 
March 4, 1915. 
Present:-Sir Henry Richards, Kr., C hief 
Justice, and Justice Sir P. C. Basen. Kr. 
RAM NARESH LAL AND OTHERS— 
PLAINTIFFS—ÅPPELLANTS 
VENSUS 
SADHU SARAN LANL AND OTHER— 
Derenvants—RHesPoxpents. 

Hindu Law—Agreement—Family arrangement, 

effect of. 

In order to settle a dispute as to the property 
of a deceased Hindu a settlement was arrived at 
between ihe nearest collaterals of the deceased 
Hindu on the one side aud his widow and his 
daughter as guardian of his daughter’s minor son, on 
the other, whereby the collaterals were put into 
immediate possession of a very substantial portion of 
the property of the deceased aud the daughter’s son 
was put in absolute preprietary possession of the 
rest of the property in dispute ‘from generation to 
generation:” 

Held, that under the circumstances of the case the 
daughter’ s son acquired a full proprietary title in the 
property under the settlement. [p. 5&6, col.:.] 
` First appeal from the decision of the 
Subordinate Judge of Ghazipur, dated the 
13th March 1913." ; 

The Howble. Dr. Sunder Lal (with him 
the Hon'ble Dr. Tej Bahadur Sapru), for the 
Appellants. 

‘The Hon’ble Mr. Madan Mohan Malaviya 
(with him Dr. S. C. Banerji and Mr. Per- 
meshwor. Dayal), for the Respondents. 


JUDGMENT.—This appeal arises ont of 
a suit for possession. The claim seems an 
unjust one devoid of merit. The pedigree of 
the family will be found at page 11. The 
property whieh is in dispute belonged to 
one Manogilal. The plaintiffs are very 
distant reversioners being some seven degrees 
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removed. Mahbgilal died inthe year 1558 
leaving a widow Musammat Dakho and a 
daughter Musammat Raji Kunwar. Raji 
Kunwar hada son Adit Prasad who left 
a widow Musammat Pranpat Kunwar who 
died in the year 1911. The present suit was 
instituted on the 27th of September 1912. 
Dakho Kunwar died in the year 1880. Her 
grandson, Adit Prasad, died also in 1880. 
Lt is not quite certain whether he died before 
or after his grandmother. Raji Kunwar 
died according to the plaintiffs in 1908. 
According to the defendants she died about 
l4 years before the institution of the suit. 
The plaintiffs’ claim is that upon the death 
of Manogilal the estate vested inhis widow 
Musammut Dakho for the ordinary estate of 
a Hindu widow, that on her death it’ vested 
on her daughter, Musammat Raji Kunwar, 
and that accordingly the plaintiffs, as 
reversioners, became entitled upon her 
death, which, as we have mentioned above, 
is alleged by the plaintiffs to have taken 
place. in the year 1905. It is somewhat 
remarkable (even if we assume that this 


“lady died in the year 1905) that the plaint- 


iffs did not institute their suit until Sep- 
tember 1912, which was about a year after 
the death of Musammut Pranpat, the widow 
of Adit Prasad. -We find that prior tothe 
year 1879 there had been ‘disputes as to the 
succession to the property between the 
persons who would have been the apparent 
reversioners had the property descended in 
the way alleged by the plaintiffs and had 
Musammat Dakho been in possessionas a. 
Hindu widow. The persons who then dis- 
puted were the sons and grandsons of one 
Subhao Singh, the plaintiffs all claim in 
this line of descent. These persons seem to 
have attempted to make out that Manogi- 
lal was a member of a joint Hindu family 
with them at the time of his death. They 
apparently had failed in ‘this attempt. A 
settlement, however, to avoid further litiga- 
tion was arrived at between the then claim- 
ants and Masammat Dakho and Musammat 
Raji Kunwar acting on behalf of themselves 
and of Adit Prasad, who was then a minor. 
Under the terms of the settlement the then 
claimants, that is to say, the forefathers of 
the present plaintiffs, were put into immediate 

ossession of a very substantial portion oÈ, 
the property and Adit Prasad was put in 


- 
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absolute proprietary possession of the pro- 
erty in dispute ` from generation to genera- 
tion.” Itis to claim this last mentioned 
property that the present suit has been 
instituted by ithe plaintiffs. We find that 
after this settlement mutation of names was 
effected in accordance with the settlement 
in favour of Adit Prasad and after his 
death in favour of his widow. The Court 
below has held that the widow of Manogilal 
accelerated the estate of Adit Prasad. It 
seems to us that having regard to the terms 
of the settlement this result was highly 
probable. It is a fair presumption from the 
manner in which the entry of names was 
made, that the devolution of the estate was 
so accelerated. As å matter of fact Adit and 
after him his widow continued in possession; 
we have already pointed out that this suit 
was not instituted until after the death of 
the widow of Adit. We find that litigation 
ensued in the year 1884 and the compromise, 
referred to above, was the subject of that 
litigation and came before the High Court in 
an appeal. The High Court held on the 27th 
of November Ita that Adit Prasad acquired 
a full proprietary title in respect of the pro- 
perty dealt with by the agreement. If Adit 
Prasad did acquire proprietary possession, 
then the plaintiffs are not the reversioners to 
his estate. We agree with the finding of 
the Court below that Adit Prasad did acquire 
a full proprietary title in the property, and 
we entirely agree with the decision of the 
Court’ below and dismiss the appeal with 
eosts including inthis Court fees on the 
higher scale. 


Appeal dismissed. i 


MADRAS HIGH COURT, 
Civit Revision Petition No, 49 or 1914. 
December 9, 191-4. 
Present:—Mr. Justice Hannay. ma 
KRISHNA UPADYA AND axoTHEr— * 
COUNTER-PETITIONERS—PurTITIONERS 
4 j VErSUS 
GANAPAYE UPADYE AND OTHERS- — 


PETITIONENS— RESPONDENTS. 
Ciril Procedure Code (Act V of 1908), s. 115, O, 


SLI, 4. 
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a EEE in partilion suit—Order amending 


- [1915 


judgment and decree pending appeal—Jurisdiction— 
Appeal—Interference in revision. 

A Court has no jurisdiction to make an order 
amending its decree after it has been. si naed on 
appeal. “Tp 587, col. 1.] 

No appeal lies against an order of ae re 
but the High Court can set it aside on revision . 
[p. 587, col. 1.] 

Visvanathan Chetti ‘v. Ramanathan Chetti, 24 M. 
646, distinguished. 

Lala Brij “Narain v. Kumar Tejbal Bikram Bahadur, 
6 Ind. Cac. 669; 32 A. 295; 140. W. N. 667 (P. C.); 7 
7 A. L.J. 507; 11 C L. 4. 560; i2 Bom. L. R. 444; 8 
M. L. T. 67; 20 M, L. J. 587; (1910) M. W. N. 392; Ei 
I. A, 70, followed. 


Petition, under section 115 of Act V of 
1808, praying the High Court to revise 
the order of the Court of the District 
Munsif of Udipi, in Interlocutory Appeal No. 
$33 of 1913, in Original Suit No. 124 of 1909. 

Mr. B. Sitarama Row, for the Petitioners. 

Mr. K. Y. Adiga, for the Respondents, 

JOUODGMENT.—The facts of this case 
appear to be these. The petitioners were 
defendants Nos. 1 and 2 in Original Suit 
No, 124 of 1901 on the fle of the Court of 
the District Munsif of Udipi, a partition 
suit. A decree was passed against them 
on- 27th December 1909. The defendants 
appealed to the District Court in Appeal 
Suit No. 260 of 1910. The appeal was 
dismissed. It appears from the order of 
the lower Court dated 5th August 1910, 
in Interlocutory Application No. 328 of 
1910 that while the appeal was pending 
in the District Court the plaintiff obtained 
an order from the District Munsif amend- 
ing his judgment in the suit. Nothing 
apparently was done on this order siil 
1913 when the plaintiffs wanted to executie 
the decree. Finding that the amandment 
ordered in 1910 had not been effected, 
the plaintiffs then applied to the Disirict 
Munsif that those amendments might be 
carried onbin judgment and decree and the 
District Munsif passed orders accordingly. 
It is this order of the District Munsif 
which is now sought to be revised. It 
appears that the petitioners have also 
appealed to the District Court against the 
order. ` |. i 


The preliminary objection is taken that the 
order of the District Munsif isnot open to re- 
vision and the case Visvanathan Chetti v. Rama- 
nathan Chetti (1) is relied upon. For the petis < 
tioners the case of Lala Brij Narain v. Kunwar 


(1) 24 M. 646. 
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Tejbal Bikram Bahadur (2) is cited, and I 
think the latter case is the one which must 
govern the decision of this case, as the facts 
of the latter case are very similar to the 
present. The fact that the petitioners have 
appealed against the order of the District 
Munsif does not, I think, affect the case, 
if the order of the District Munsif was 
without jurisdiction (as I think it must 
be held to be), and there is no appeal. It 
is difficult to see how there can be an appeal 
on the facts of the-case. 

The original decree of the District Munsif 
was appealed against in 1910 and that 
appeal has been disposed of. There cannot 
be another appeal against the same decree 
and there is no appeal under Order XLIII, 
rule 1, against the order of amendment. 

Following the decision in Lala Brig Narain 
y. Kunwor Tejbal Bikram Bahadur (2), I set 
aside the decision of the District Munsif and 
dismiss the petition, Interlocutory Applica- 
tion No. 833 of 1913, with costs. The re- 
spondents will pay the petitioners their. costs 
of this petition. 


HAAIDA BIBI. 


Petition allowed. 
(2) 6 Ind. Cas. 669; 32 A. 205; 14 C. W. N. 667 
(P. 6); 7 A. L. J. 507; 110. L. J. 560; 12 Bom. L. R. 
444; 8 M. L. T. 57; 20 M. L, J. 567; (1910) M. W. N. 
392; 37 I. A. 70. 


ALLAHAHAD HIGH COURT. 
Civit Revision Perition No. 39 or 191-4, 
March 16, 1915. 

Present:—Mr. Justice Chamier. 
‘Musammeat FATIMA BIBI—Puatntires— 
APPLICANT 
VETSUS 
Musammat HAMIDA BIBI AND otHers— 
DEFEN DANTS—~RESPONDENTS, 

Provincial Small Cause Courts Act (LX of 1887), Sch. 
FI, Art. 41—Decree for arrears of vent against joint 
tenants, realized from one tenant only—Tenanls in 
possession of sepurate fields in joint khata—Suit for 

_ contribution, whether maintainable. 

Whero a decree for arrears of rent against several 
tenants occupying separate fields in one and the 
same khata has been realized from one of them, a suit 
for contribution as against others, at the instance of 
one who had paid the decree is barred by Article 
41 of the Provincial Small Cause Courts Act. [p. ee 
col. L] 

Civil revision against an order of Judge of 
Small Cause Court, Allahabad, dated the 


27th of November 1913. 
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FACTS.—Parties to the suit are tenants 
in one khata paying rent to the zemindar Sher 
Ali, There is no regular partition of fields, 
but for the sake of convenience parties are 
in possession of separate fields in the same 
khata. Sher Ali, zemindar, obtained a joint 
decree for arrears of rent against both 
plaintiff and defendants and realized the 
whole rent due under the decree from 
plaintiff only. The present suit was in- 
stituted by the plaintiff in the Court of 
Small Causes for contribution in respect of 
a payment made by her of rent dne from 
the defendants. The defence among others 
was that the suit is barred by Article 41, 
Schedule IJ, of the Provincial Small Cause 
Courts Act. The lower Court returned the 
plaint to the plaintiff for presentation to 
the proper Court. 

The plaintiff applied in revision. 

Mr. Rahmat Ullah, for the Applicant :— 
The whole question depends upon the in- 
terpretation of the term “ joint property” in 
Article 41, Schedule II, of the Provincial 
Small-Cause Courts Act. The mere fact 
that the khata is joint does not make the 
parties joint tenants, as they are in the 
enjoyment of separate fields and pay separate- 
ly their quota of rent to zem7indars, 

He relied on Srinivasa v. Stvokolundy (1). 

The case in Thakur Jawahir Singh v. Jai 
Karan Singh (2), relied on by the lower 
Court, does not apply as the parties were 
admittedly joint tenants. 

Mr. Baleshri Prasad (for Mr. Lakshmi 
Naiayan), for the Opposite Party :—-The case 
in Srinivasa v, Sivakolundu (1), cited for the 
applicant, is distinguishable from the present 
case. In that case the land assessment 
of which was paid by the plaintiff was in 
the exclusive enjoyment of defendant. In 
the present case there is no partition of 
holding. It may be that for the sake of 
convenience parties have put themselves in 
the enjoyment of separate fields. Further, 
the liabilities of the’ parties are joint. 

The case of Thakur Jawahir Singh v. Thakur 


® Jat Karan Singh (2) is on all fours with the 


present case. 
Mr. Rahmat Ullah, in reply :—The parties 


may be jointly liable to the zemdindar 
who is no party to this case, but 
(1) 12 M. 349. 


(2) 4 Ind. Cas. 59, 
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with regard to each other, their position 
cannot be said to be joint. The property 
is net joint in the present case, consequently 
Article 41 cannot apply. 


JUDGMENT.—The parties to this suit 
are tenants of several fields included in one 
and the same khata and they pay a lump 
sum as rent to the zemindur for all the 
fields. The rent having been realized from 
the plaintiff alone, she has sued the rest of 
the tenants for contribution. The plaint 
has been returned by the Jndge of the 
Small Cause Court, on the ground that 
- cognizance of the snit is barred’ by Article 
Al of the second Schedule to the Provincial 
Small Cause Courts Act, as the suit isa 
suit for contribution by a sharer in joint 


property in respect of a payment made by. 


him of money due from a co-sharer. It 
appears that the parties are all related to 
each other being descendants of the same 
person, and that they have for convenience’ 
sake allotted to each party a separate field 
or fields. It is contended that the allot- 
ment of fields shows that the property is 
no longer joint property. I cannot accept 
this contention. Certainly as regards the 
zemindar all the parties to this suit are 
jointly lable for the rent. There has been 
no division of the land between them. I 
cannot hold that the property has ceased 
to be joint property because “for the sake 
of convenience each party cultivates separate 
fields. It appears that each party 15 liable 
for his share of the rent without regard 
to the actual area of the field. I hold that 


the Court below was right in deciding that 


the cognizance of this 
Article 41. 
with costs. 


suit is barred by 
This application is dismissed 


Application dismissed. 


am 


“mother. 


BOMBAY HIGH COURT. 
Seconp Crvin APPRAL No. 41 or 1913. 
December’ 23, 1914. 6 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. ‘ 
LINGANGOWDA GOVINDGOWDA— 
Derenpant-—APPELLANT 
versus 
‘ TULSAWA MARIGOW DA—Puarntirr— | 


RESPONDENT. ; l 

Hindu Law— Succession—Mitakshara--Grandmother,- 
whether includes step-grandmother-——Sister, preference. 
of, to step-grandmother, 

Underthe Mitakshara system of Hindu Law a grand- 
mother does not include step-grandmother and, 
therefore, a sister is entitled to succeed in preference 
to the paternal step-grandmothor, 


Second appeal from an order passed hy 
the District Judge of Dharwar, in Appeal 
No. 117 of 1912, reversing the decree passed 
by, and remanding the snit to, the Additional | 
Subordinate Judge at Gadag, in Civil Suit 
No. 402 of 1910. 

Mr. Seilur (with him Mr. 
Atmaram), for the Appellant. 

Mr. N. V. Gokhale, for the Respondent. 

JUDGMENT.—In this case we are of 
opinion that the judgment of the District 
Judge must be affirmed. If we were to 
accede to the argument’ urged on behalf 
of the appellant, the extraordinary result 
would follow, as has been pointed out by 
the learned District Judge, that since a 
siste: has precedence over a step. mother, 
if a step-grandmother had precedence over 
the sister, she would have precedence over 
the step-mother, though she herself is more 
remote. No authority has been cited in 
support of the argument which has. been 
advanced before ns. . References have been 
made only to certain dicta in a judgment 
of Mr. Justice Ranade in Vithalrao v. Ramrao 
(1), in which an entirely different point 
arose, and it is by no means clear that 
those dicta would lead to the conclusion 
that the grandmother, who has a special 
position assigned to herin the Mitakshara,. . 
includes what is called a  step-grand- 
We affirm the orler of the lower 
Appellate Court and dismiss the appeal 
with costs. 


Nilkanth 


, Appeal dismissed, 
(1) 2 Bom, L. R. 139; 24 B, 817. 
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BOMBAY HIGH COURT. 
First Civit Appears Nos. 293 or 1912, 
2/1 or 1913 axp 26, 50, anp 67 or 1914. 

February 2, 1915. 
Present: —Mr. Justice Heaton and 
Mr. Justice Shah. i 
Ix F. A, No. 293 or 1912 


‘Tus MUNICIPAL COMMITTEE or NASIK 


~~ APPELLANT 
VETSUs 


Tas COLLECTOR or NASIK—Responpert. 


In F. A. No. 271 or 1918 
AMIRUDDIN MAHOMED HUSAIN— 


APPELLAN'TS 
VETSUS 
MAHOMED SAYAD MAHOMED ALI— 
RESPONDENT. 


In F. A. No. 26 or 1914 
EKOBA GANASHEL VANIL—APpPELLANT 
VETSUs 
SARAF ALLI MAHMADALLI— 
RESPONDENT. 

IN F. A. No. 50 or 1914 . 
MAHMAD HUSSEIN MAHMAD ALLI— 
APPELLANT 
VErSUus 


MARYAMBIBI AYAL SAMSUDDIN— 
RESPONDENT. 
In F. A. No. 67 or 1914 
GULAB CHAND RAUTMAL— APPELLANT 
; VETSUS 
BALIRAM NARAYAN—Responvents. 

Civil Procedure Code (Act V of 1909), ss. 2, 97, 
O. XX—Preliminary decree, nature of- -Finding whe- 
ther a party is or is not an agriculturist,-if preliminary 
decree—A ppeal, maintainability of—Decree, form of-— 
Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s, 13. 

An order that a Court will proceed to hear a suit 
on the merits is not an order which should be immedi- 
ately followed by a decree. [p. 590, col. 1.] 

The finding that a party is or is not an agriculturist 
is not a judgment such asis intended by Order XX 
of the Civil Procedure Code and therefore not the 
proper basis for a decree; and a decree drawn upon 
the basis of such a finding alone and specifying 
such a conclusion alone, is not a legal: decree at 
‘all and cannot be the subject of an appeal. [p. 591, 
gol, 1.] i 





But where such a finding necessarily involves a 
direction that an account be taken between the 
parties in the manner provided by section '3 of the 
Dekkhan Agriculturists’ Relief Act, it amounts toa 
preliminary decree and is appealable. [p.591, col. 1.] 

Tho form of decree to be passed in such cases 
pointed ont. [p. 49°. col 2.] 


In No. 293 or 1914, 
First appeal from the decision of the 
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Assistant Judge at Nasik, in Suit No. 93 
of 1912. 4 
In No. 271 or 1913. 

First appeal from the decision of the 
First Class Subordinate Judge at Thana, 
in Suit No. 107 of 19.0. ` 

In No. 23 or 1914. 

First appeal from the decision of the 
Additional First Class Subordinate Judge 
at Dhulia, in Suit No. 253 of 1912. 

In No. 50 or 1914. 

First appeal from the decision of the 
First Class Subordinate Judge at Thana, 
in Suit No. 107 of 1910. 

In No. 67 or 1914. 

First appeal from the decision of the 
Additional First Class Subordinate udge at 
Dhulia, in Civil Suit No. 357 of 1912. 

In APPRAL No. 293 or 912, 

Mr. D. R. Patwardhan, for the Appellant, 
= Mr. S. §. Patkar (Government Pleader), 
for the Respondent. 

Ix APPkaAL No. 271 oF 1913. 

Mr. S. 9. Patkar, for the Appellants. 

Mr. V. B. Virkar, for the Respondent. 


“In Appear No. 26 or 1914. 
Mr. M. V. Bhat, for the Appellant. 
Mr. D. G. Dalvi, for the Respondent No. i; 


In APPRAL No. 50 or 1914. 


Mr. V. B. Virkar, for the Appellant. 
Mr. 5. 9, Patkar, for Respondents Nos. 
2 to 6. 
IN APPEAL No. 67 or 1914, 
Mr. G. 5. tao, forthe Appellants. 
Mr. P. B. Shingne, for the Respondents. 


JUDGMENT. 


Heaton, J.—We are dealing with five 
appeals:— First Appeal No. 50 of 1914, First 
Appeal No. 271 of 1913, First Appeal No, 67 
of 1914, First Appeal No. 26 of 1914 and 
First Appeal No: 293 of 1912. They all raise 
the same point andwe have now to decide 
whether a finding on the issue, “Is the 
plaintiff an agriculturist? can legally form 
the hasis of a preliminary decree and 
therefore, be the subject of an appeal. The 
subject of preliminary decrees in general 
is discussed in the referring judgments in 
the case of Chanmalswami vy. Gangadharappa 


(1), and we have the decision of the Full 


Bench in that case, 


(1) 26 Ind. Cas. 885; 16 Bom. L. R. 954, 
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‘There is no doubt now that the words 
“the rights of the parties with regard to all 
or any of the matters in controversy in the 
suit? which occur in , the definition of 
“decree”, have not’ their widest possible 
‘meaning: they have a meaning restricted 
in some way or another. No one, for ex- 
ample, asserts that they include the right 
to ask a particular witness a particular 
question or the right to put in evidence a 
particular document; and it is now decided 
by a Full Bench of this Court that they 
do not inelade the rightto proceed with a 
suit in a particular Court or after a particular 
time. 

How then are we to findout how the 
meaning of the words is restricted? To 
me it seems that the correct course is 
to ascertain their meaning from the pro- 
visions of the Code in which the occur. 
The words “decree” and “order” are so 
defined as to include all the .orders a 
Conrt makes. We have some clue to 
what an order is in the enumeration of 
appealable orders given in Order XLIII of 
the Code. ‘They certainly seem to include 
generally: an order by the Court that it 
will or will not hear a suit on the merits, 
and this general intention is not seriously 
disturbed by the provision that an order 
rejecting a plaint is a decree or by the 
fact that the dismissal of a suit on a 
preliminary point is a decree. Generally 
speaking, therefore, I infer that av order 
that a Court will proceed to hear a 
suit on the merits is not an order which 
should be immediately followed by a decree. 
And the decision of the Full Bench, so 
fay as it goes, supports this conclusion. 
~ A decision thata party is or is not an 
agriculturist is something more than a 
decision to go on with a suit, for it deter- 
mines also the law that the Court will 
apply: whether the Dekkhan Agriculturists’ 
Relief Act. or the ordinary law. That does 
not seem to make any difference in principle 
for the principle, so far as I can understand 
it, is that the progress of a suit is not to be 
interrupted by an appeal until there has 
been a decision, either partial or entire, on 
the merits. | l 

This is, I think, plainly to be inferred-from 
the provisions of the Code relating to the 
min] of suits. These provisions are discussed 
by Hayward, J., in his referring judgment in 


“here to repeat the 


me preliminary decrees. 


the Full Bench case. It is unnecessary 
discussion. I will only 
summarise it by saying that the Code intends 
the Court to hearand decide that which 
the parties come to Court to have decided 
then to pronounce judgment and then-to make 
a decree. 
in hisreferring judgment, the parties come 
to Court to get decided some claim to pro- 
perty or to money or to an easement or the 
like. They do not come to Court for the pur- 
pose of having it decided whether one or 
another of them isan agriculturist. That is 
an incidential or accidental matter not inti- 
mately related to the claim itself, but related 
tothe procedure the Court, must follow and 
the Jaw it must apply. 

This conclusion that the Court before 
pronouncing judgment and making a decree 
must determinethe real claim in whole or 
part, is very strongly supported hy the 
provisions of rule 8 of Order XV of the Code. 
This rule covers the case of preliminary 
issues and provides that the findings on some 
only ofthe issues conclude the suit if those 
fiudings are enough for the decision of the 
suit: if not, the suit must proceed. To my 
mind, having regard to the provisions of 
Order XX relating to judgment and decree, 
this means that if the suit is to proceed, 
there shall not be a true judgment and 
consequently nota decree at that stage. 
There may be a pronouncement of the Court’s 
finding so far as it goes, but this is not 
a judgment of the kind which must be followd 
‘by a decree. 

On purely general grounds I arrive atthe 
same conclusion. If a finding on a 
prelimiuary issue can properly be the basis 
of a decree, then each preliminary issue 
could lawfully be tried separately and 
each such trial could be fallowed by an 
appeal. There might thus betwo or three 
or more preliminary trials and appeals before 
the trial of the real claim wasreached. I 
do not believe the Legislature intended to 
enact so viciousalaw. How vicious, is 
plainly indicated by the observations ofthe 
Privy Conncil quoted in the referring 
judgment of Hayward, J. 

Again, we have the assistance of the 
Ccde in discovering what, within its intention, 
There is an enu- 
meration of such decrees in Oiders XX 
and XXXIV. Not necessarily a complete, 


Asis pointed out by Beaman,#J.,_ 


” 
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but a yery suggestive enumeration; sug- 
gestiva as showing that a preliminary 
decree is not to be drawn up until the 
real claim has been investigated and in part 
ee 
My contlusion, therefore, is that in the 
cases” before us except First Appeal No. 293 
of 1912, the finding that a party is or is 
not an - agriculturist is not a judgment 
such as isintended by Order XX of the 
Code and is not a proper basis for a decree: 
and that a decree drawn upon the basis of 
such afinding alone and specifying such a 
conclusion alone, is not a legal 
all and cannot be the subject of an appeal. 
It follows from this thatin First Appeals 
Nos. 26 of 1914, 50 of 1914, 67 of 1914 and 
271 of 1913, we find that no appeal lies 
and the order of the Court, will be that 
these cases be remanded to be tried according 
to law; costs to be costs in the suit. 


In Appeal No. 271, as no appeal lies, 
there cannot be any hearing of the cross- 
objections. The costs of these like the 
costs in- the appeal will be costs in the 
suit. 


The question which arisesin Appeal No. 
293 of 1912 is different. It has been 
determined in that suit that the plaintiff 
is an agricultnrist. Though it seems to me 
that the deeree which has been drawn up 
is notin properform a preliminary decree, 
yet in substance it may be taken to be a 
` preliminary decree directing that an account 
be taken between the parties in the manner 
provided by section 13 of the Dekhan 
Agricolturists’ Relief Act. If that were in 
fact the form of the decree there could 
not, I think, beany real doubt that it was 
a true preliminary decree and that an 
appeal would lie. The only doubt that 
occurred to my mind is this, that, owing 
to the understanding of the Judge of the 
law asit then stond, he never applied his 
mind (of course this was uo fault of his) 
to thé question whether he should or 
should not at that stage draw up a 
preliminary decree. But seeing that this 
appeal is now before us, and that a true 
preliminary decree ‘could have been drawn 
up, ik seems to me far better in the interests 
of justice to assume that the decree is defective 
only inform and not in substante, to 
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decree at | 


“help the taking of the account 


hold that an appeal does lie and tọ 
determine the appeal on the merits. “To 
do otherwise would lead to a remand and 
this matter which is before us and which 
the parties are ready to argue, would be 
delayed for an indefinite time. I wisk 
particularly, however, to add this: Judges 
will now come te understand the view of the 
law which we have here set out, which is 
that in order that the preliminary decrees 
in these cases may be in proper form, they 
must be in the form of decree for taking 
an account as provided by rule 16 of Order 
XX of the Code of Civil Procedure.’ But 
whether the Judge will make such a 
preliminary decree immediately on finding 
that a party is. an agriculturist is a matter 
which lies within’ the Judge’s discretion. 
Rule 16 no doubt requires that a preliminary 
decree is to be made where an account 
has to be taken; buta; wiil annear from 
rule 17 the Court may, if it is so minded, 
determine various matters which go to 
before it 
makes this preliminary decree. The Court 
may, for example, (taking the case before 
us) determine the amount of the principal; 
the amount thatis to be taken as the 
annual profits or rent of the house; and 
the rate of interest that it will allow as 
provided by section 71 (a) of the Dekkhan 
Agriculturists'’ Relief Act. It is open to 
the Court, if it is so minded, to determine 
such matters before making a preliminary 
decree under rule 16 of Order XX. That is 
all that [ wish to say in this matter. 
Appeal No. 293 of 1912 will be set down 
for hearing on its merits. 

Saan, J.—-The question that arises in these 
appeals is whether the decision that a 
party is or is not an agriculturist within 
the meaning of the Dekkhan Agriculturists’ 
Relief Act, when formally expressed, is a 
preliminary decree within the meaning of 
section 2 of the Code of Civil Procedure. 
Apparently, prior to the decision of the 
Fall Bench in Chanmalswami v. Gangadhar appa 
(1), it was accepted that such a finding, 
when formally expressed, would be a 
preliminary decree; ib seems to me that 
after the Full Bench ruling the view requires 
to be reconsidered. 

According to the 
expression of an 


definition - a 
adjudication, 


forma] 
whieh 
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‘donclusively determines the rights of thé 
parties with regard to all or any of the 
matters in controversy. isa decree, which 
may be preliminary or final. Reading the 
definition in the light of the other provisions 
of the Code as to preliminary decrees, 
and taking the scheme “of the Code with 
‘regard to the disposal of the suits, ib seems 
to me that the word matter’ in the 
definition means the actualsabject-matter of 
the suit’ with reference to which some 


14 . 
relief is soughts, and the word rights’ menus 


substantive rights of the parties, which 
-directly affect the relief to he granted or 
which, in the words òf the definition, relate 
to all or any of the matters in controversy. 
‘The explanation to the definition shows 
that a partial or complete disposal of the 
snit is involved in a decree. This interpretation 
of the definition derives support from theruling 
in Channalswami’s case (1) 

An adjudication which satisfies 
conditions would form the basis of a 
decree, and may be preliminary or final 
according as it partially or completely 
disposes of the suit. It is not essential 
that an adjudication should be covered by 
any one of the specific cases of preliminary 
decree mentioned in Order XX of the Code, 
in order that it may form the basis of a pre- 
liminary decree. Those cases are illustrations 
‘of preliminary decrees and shelp us in 
determining the true meaning of thedefinition 
‘of the term decree.’ 


Having regard to the view I take of the 
definition, it seems to me that in all these 
cases it must be determined with reference 
to the pleadings whether the finding that 
a person is or is not an agriculturist can form 
the basis of a preliminary decree. No sach 
finding by itself, in my opinion, can be the basis 
of a preliminary decree, unless it necessarily 
involves a conclusive determination of the 
rights of the parties with regard to the 
matter in controversy. To illustrate my 
meaning, I would take two cases: oné in 


these 


Which the plaintiff sues for redemption of 


à mortgage contrary to the terms of the 
mortgage alleging that he is an agriculturist, 
and claims the benefit. of the provisions 
of the Dekkhan Agriculturists’ Relief 
Act, and the other in which the 
plaintiff sues for the redemption of a mortgage 
which is in form a sale, and which he seeks to 
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proveto be a mortgage in virtue of the provisions è, 


of section 10A of the Dekkhan Agricuft mists’ 
Relief Act. If it be found that he is an 
agriculturist, in the former case he will 
be entitled to have the accounts taken 
under section 13 of the Dekkhan Agricultyrists’ 
Relief Act in supersession of the original 


contract between the parties}#inithe other a 


case the finding by itself will net“ entiile 
him to such accounts, as he will have 
further to establish that the transaction is 
a mortgage and not a sale. According to 
my view, the finding in the form case 
may form substantially the basis*of a 
preliminary decree, while in the latter it 
cannot. The ruling in Krishnaji v» Maruti (2), 
as I read it, seems to be quite consistent with 
this view. 

Tt is common ground in First Appeals Nos, 2717 
of 1913 and 50 of 1914 that before the plaintiffs 
could be held entitled to have accounts taken 
under section!13 of the Dekkhan Agriculturists’ 
Relief Act, there are other questions to be 
determined. It is clear, therefore, that there 
is no proper preliminary deeree to appeal 
from. In Appeal No. 26 the finding that 
the plaintiff is not an agviculturist is ether 
sufficient to dispose of the salfS completely 
or insufficient to dispose of anything. The 
pleadings are not fully stated to us. But 
it is clear that in any case there is “ho 
proper preliminary decree to appealfrom. In 
Appeal No. 67 of 1914 the finding that the 
defendants are not agriculturists does 


‘no basis for a proper preliminary decree. 


In Appeal No. 293 of 1914, it seams to 
me that there is a preliminiury decree, 
which could be appealed from. Having regard 
to the pleadings it is clear that the 
finding necessarily involves the result that 
the accounts should be taken under section 
13 of the Dekkhan Agrisulturists’ Relief 
Act despite the terms of the contract to the 
contrary, and that the original contract to the 
extent is superseded. Ib may be that in order 
to take the accounts the rate of interest 
and the amonnt of the principal will have 
to be determined hereafter. But that would 
not, in. my opinion, affect the question 
whether the adjudication, when it is formally 
expressed, 18 a preliminary decree. In this 


" (2) 7 Ind. Cas, 966; 12 Bom. L. R. 762. 


notysy 
dispose of any matter in suit, and affords `` 
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case I hold that substantially there is A 


oe" : preliminary decree, from which an appeal 


wotdd *lie. It is, however, necessary to point 
out that in such a case the decree should 
be in form aproper preliminary decree. As 
I have awready stated, it is not the formal 
‘expression of a finding that a person is 
an agriculnrigt butof its necessary consequence 
that a anita should he taken under the 
Dekkhět® Agriculturits’ Relief 
supersession of the contract between the 
parties that forms a preliminary decree. 
Ina roperly framed decree this result 
shor pean clearly on the face of it, 
and should not be left to be inferred hy ihe 
Appellate Court as in this case. Ib is, 

think, open to the Court to draw up a 
proper decree directing accounts to be taken 
under the Dekkhan Agriculturists’ Relief 
- Act either before or after deciding all matters 
which .are necessary for the actual taking 


' ofthe aceounts. 


L coneur, therefore, in the orders proposed 
by my learned brother in all the appeals. 
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=" ALLAHABAD HIGH COURT. 

First Appeal PROM ORDER No. 239 or 1914. 
January 19, 1915. 
Present:——Mr, Taken Tudhall and 
Mr. Justice Piggott. 
INDAR PAL AND axorner—-Ossecrors—— 
APPELLANTS 
VETSUS 


Tes IMPERIAL BANK—Decree HOLpER— 


RESPONDENTS. 

Hindu Lavw-——-Debt-—Deeree against father — Liability 
of sona Sons at first impleaded as parties to swit 
but claims ogainst them subsequently withdrawn— 
-Effect of such withdrawal on sons’ liability—Res 
judicata. 

Where a son is impleaded as ® party to a suit 
brought upon a promissory note executed by his 
father, but subsequently theclaim as against him 
was withdrawn and the decree is passed against the 
father alone, the creditor cannot be pub in a 
w orse position as regards the execution of his decrco 
than he would have ‘occupied if he had not impleaded 
the son. [p 595. cole 1 & 2.) 

In execution of a simple money decree against a 
father, the deerce-holder can put to egale the family 
property, and the song are entitled to an opportunity 
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ef the debt or of immorality. 


Act in. 


E a 


i 
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of contesting it either on the grounds of non-existence 
[p. 594, col. 2.) ; 

Shiam Lal v. Ganeshi Lal, 28 A. 288; A. W.N. (1908) 
83; 8 A. L. J. 10; Chhannu Tewari v. Dwarka Kuar, 8 
A.L. J. 433, A. W. N. ( 808) 137, followed, 

Nanomi Babursin v, Modhun Mahan, 13 c. 21; "8 
I. A. 1, Krishnasami Konun v. Ramasami Ayyur, 22 M. 
519; 9 M. L. J. 197, referred to. 


First appeal froméan order of the first Ad- 
ditional District Judge of Aligarh. 

Dr. Surendra Nath Sen, for the Appellants. 

Mr. Durga Charan Banerji, for SENG Re- 
spondents. 

JUDGMENT. 

TUDBALL, J. respondent in this 
appeal is tle Official Liquidator of the Im- 
perial Bank of Aligarh and this appeal 
arises out of execution proceedingstaken under 
a decree obtained by the Bank, on 24th April 
1910; against one Moti Lal, the father of the 
two appellants, on the basis of a pro-note 
executed by Moti Lal alone. 

The sons were also impleaded as defend- 
ants to ‘the suit but as they were not 
parties to the pro-note, the suit as against 
them was withdrawn. 

The family to which Moti Lal belonged 
consisted of himself and the two sons and 
his brother and thus Moti Lil on partition 
would have been entitled to a 1/6th share. 
When the decree was obtained it was put 
into execution and the interest of Mott 
Lal, č e., 1/6th share in certain property 
was put ii sale. 

It was again put into execution as this 
did not satisfy the decree against Moti Lal 
and the decree-holder sought to put the re- 
maining five-sixth share to sale. The bro- 
ther, Babu Lal, and the two sons hoth filed 
objections. Those of Babu Lal were allowed 
and his share released. 

The objections of the two sons were 
disallowed and hence the present appeal. 

The ground of objection in the Court 
helow, as entered in the petition filed jointly 
by the brother and sons, was merely that 
the attached property belonged to the ob- 
jectors and not tothe judgment-debtor and 





was, therefore, not liable to be sold. The e sa, 


lower Court’s judgment, however, shows that 
the case presented to if was :— 


(1) That there had been a partition in 
July 1910, 7. e., just after the Bank’s decree 
had heen obtained, under which Moti Lal 
had separated, leaving his sons still joint 
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with his brother and, therefore, the attached 
property was not liable. 

(2) That the liability of the sons’ share 


-was res judicata, because the Bank after 


making the sons parties to the suit with- 
drew it as against them. 

The Court below held (1) that the alleg- 
ed partition was one collusively and fraudu- 
lently made, if at all, todefeat the cre- 
ditor and, therefore, could not rid the sons of 
their liability for the father’s debt, quoting 
the ruling in Krishnaswmt Konan v. Rama- 
sumi Ayyar (1), and (2) that the rule of 
res judicata did not apply in the circumstances 
of the case. 


In their memorandum of appeal the 
grounds taken are really only three in 
number. The first, fourth and fifth relate 
to the partition. The second and third relate 
to the question of ves judicata. The sixth 
is a fresh plea that the debt is not of such 
a nature as to bind the sons. 


At the first hearing of the appeal it was 
stated that the pleas as to the partition and 
65 judicata would not be pressed, but ata 
subsequent hearing it was .stated that the 
plea as to the legal effect of the partition 
would not be ‘dropped. Nothing has been 
said on the sixth ground of appeal. 


The plea mainly pressed before us is that 


the decree-holder, not having obtained a 
decree against the sons, is not entitled in 
law to execute his decree against the shares 
of the sons ; that if he wishes to make their 
shares liable he must bring a separate suit. 

The other point taken is that Moti Lal 
having separated, the share of the sons is 
no longer liable for the father’s debt and 
there is no sufficient evidence to show 
that the partition owas a collusive or 
colourable transaction. In regard to the 
former the present case is very similar to 
the case of Shiam Lal v Ganesht Lal 
(2). The facts there were that a Hindu 
father borrowed money on a promissory 
note which he alone executed. A suit was 
instituted against him and his son on the 
basis of the pro-note. It was dismissed 
as against the son on the ground that he 
was no party to the pro-note. It was 
decreed against the father. 7 


(1) 22 M. 519; 9 M. L. T. 197. 
(2) 28 A. 288; A. W. N. (1906) 33; 3 A. L.J, 10, 
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In execution of the decree the family 


` property was attached and sold. The son 


thereupon instituted a suit for a declaration 
that the decree could not be properly 
executed against his interest in the family 
property, in view of the fact that .the suit 
had been dismissed against, him and “for 
possession of his share. It was held by 
a Bench of this Court that he was mot 
entitled to any such - declaration as the 
dismissal of the suit left him in the same 
position as if he had not been impleaded, 
t.en it left him liable as a Hindu son to 
pay any debt of his father not shown: to 
be tainted with immorality and as the 
question of immorality had not been 
raised his suit must fail. This ruling was 
followed by Banerji, J., in Chhannw Tiwurt v. 
Dwarka Kuar (8'. Prima facie a decree ob- 
tained against A cannot be executed by the 
attachment and sale of Bs property, t:e. 
if B objects. But the position of a son in 
a joint Hindu family is by- reason of his 
pious duty to pay his father’s debt not 
incurred for immoral purposes very different 
from that of an ordinary third party. In 
Nanomi Babuasin v. Modhun Mohan (4), their 
Lordships of the Privy Council say (at page 
35): “Destructive as it may be of the 
principle of independent co-parcenary rights 
in the sons, the decisions have for some 
time established the principle that the 
sons cannot set up their rights against their 
father’s alienation for an antecedent debt, 


‘or against his creditors’ remedies for their 


debts, if not tainted with immorality.” A 
creditor having obtained a decree against 
the father, therefore, is entitled to put to 
sale the family property, z.e., the Court can 
do that which the father himself would be 
empowered to do under the law, The son 
whose interests are threatened is entitled to 


an opportunity of contesting both the 
factum and the nature of the debt, 
and there’ is nothing in law to 


prevent him from coming into Court in 
the execution department and preventing, 
if possible, on these two grounds the passing 
of his interests to the auction-purchaser. 
If the points are decided against him, the 
Court in execution can pnt the property to 
sale. 


(8) 3 A. L. J. 433; A. W. N. (1906) 137, 
(4) 13 0. 21; 18 L A. 1. 
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‘No plea of immorality “or” non-existence 
of the debts has been pressed before us, nor 
indeeg is there anything in the snit itself to 
raise even a suspicion as tothe factum or 
nature of the debt. : 

"In regard to the alleged partition between 
Moti Lal on the one side and his brother and 
sons on the other, I would point out that the 
plea was at first dropped and then revived 
and that I have no hesitation in holding 
that if any such partition was formally 
made, it was only a colourable transaction 
carried through with a view to defrand and 
defedt the Bank. The facts noted in the 
lowér Court’s judgment leave no doubt in 
my mind, on this point. The appellants 
cannot be allowed to defeat the respondent 
in this manner. In this view if is unneces- 


sary to decide the question whether, if a 
bona fide partition had taken place, the 
decree-holde: would, in execution of his 


decree obtained against the father alone, be 
able to attach and sell the son’s separate 
share or whether it would be necessary 
for him to bring a fresh suit, as held in 
Krishnasamt Konan v. Ramasamit Ayyar 
(1). Ido not wish it to be considered that 
I agree with this ruling. Thereis a good 
deal perhaps to be said for the opposite view, 
but it is unnecessary to decide the point in the 
view I take cf the facts. I would dismiss 
the appeal. 

~- Pracottr, J.—I concur generally, though 
I should be disposed to insist more strongly 
than my learned colleague has done on 
the finding against the alleged partition. That 
being found against the appellants, the 
joint family property in the hands of the 
father and his sons remains. liable, at any 
rate, to the extent of their total shares. If 
execution had been taken out in the first 
instance against the shares of the father 
and the sons, I do not see how the sons 
eould have avoided execution except on 
proof of the non-existence of the debt or 
of its being tainted with immorality. The 
question is whether the creditors are put 
in a worse position in this particular ewe 
by reason of the fact that they brought 
their suit in the first instance against the 
father and sons jointly, or by reason of 
the fact that they took oub execation in 
the first instance against, what they 
described as the father’s share in the joint 
family property. Asto the first point, it 


595 
seems to me that the creditors made a 
mistake in impleading the sons along 


with the father, but recognised that mistake 
in time and cannot be pub in a worse 
position as regards the exeeution of thetr 
decree than they wonld have oceupied if 
they had simply sued the father on his 
unsecured debt and obtained a money-decree 
against him as they actually did. With 
regard to the, second point, I do not think 
it can be held that the decree-holders, in 
taking out execution against a certain 
specified share as the property of Moti 
Lal, thereby admitted that no other share 
in the same property was capable of 
attachment in execution of their decree. 
Their position admits of being stated 
thus:— To the extent of a one-sixth share 
no one will deny that this property is 
liable to attachment and sale in execution 
of our decree. We, therefore, try, first of 
all, whethér our decree cannot be satisfied 
by the sale of this share.” Finding that 
the decree could not be so satisfied, they 
claimed to proceed against the rest of the 
joint family property. The sons cannot 
defeat this claim, except on grounds which 
could have been successfully pleaded if the 
share of the father and that of the sons 


í 


had been jointly attached in the first 
instance. I concur in dismissing this 
appeal. 


Br tae Court:—The order of the Court, 
therefore, is that the appeal is dismissed 


with costs. 
Appeal dismissed. 


PREETI 


CALCUTTA HIGH COURT: 
Cevre Ruce No. 1184 or LOLs. 
February 8, 1915. 
Present:—Mr. Justice Coxe and Mr. Justice 

l Beacheroft. 

MONINDRA MOHAN ROY MUKHO.- 
PADHY A——DEPENDANT— BESPONDE N D— 
PETITIONER 

versus ` 
` RAM KRISHNA SADHUKHAN — 
Povuntrer A Pee LLAN —Oeeosrre Party. 
Evi lence Art (1 of 1872), 8. 32 (3)—Snit against 
mingr —Minors age, proof of —Statemznt by minors 
aunt us to date of birth in applicution to be appointed 
his guardian, if almissible ta evidence—Relationsrip 
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MONINDRA MOHAN ROY V. RAM KRISHNA SADHUKHAN. 


In a suit against a minor, a statement made by the 
minor’s aunt in an application to be appointed his 
guardian, to the effect that he was born on aparticular 
day is admissible in evidence under section $2, clause 
. (5) of the Evidence Aot, as it relates to the exist. 
ence of relationship. [p, 56, col. 1.] 

Ram Chandra Dult v. Jogeswar Narain Deo, 20 €. 
758, referred to. 

Oriental Government Security Life Assurance 
Company Limited v Narasimha Chari, 25 M. 183; 11 
M. L. J. 379, referred to. l 


Application for review of the judgment of, 


Mr. Justice Coxe and Mr. Justice Beacheroft, 
dated the 21st May 1914, in Second Appeal 
. No. “68 of 1918, reported in 27 Ind. Cas. x0. 

Babus Samatul Chandra Dutta and Satis 
Chandra Mookerjee, for the Petitioner. 

Babu Sarat Chandra Roy Choudhury, for 
the Opposite Party. : 

JUDGMENT. 

Coxe, J.—The only question that arises 
in this review is whether a statement by 
the defendant’s aunt, in an application to he 
appointed his guardian, to the effect that he 
was horn on the 29th Pons 1296, is admissible 
undersecticn 32, clanse(5), of the Evidence Act. 
The District Judge, relying on the decision of 
Dhanmull v. Ram Chunder Ghose (1), held 
that the statement was admissible. In 
appeal we preferred to follow the decision in 
Satis Chander Mukhopadhya v. Mohendro fal 
Pathuk (2) and held that it was inadmissible. 
The defendant then obtained this Rule to 
show cause why the decision should not be 
reviewed and we have now heard both parties 
again on the point. ; 

On re-consideration, I think ihat we are 
hound by authority to hold that the statement 
is admissible. The application of the minor’s 
aunt has been putin. The second paragraph 
contains a statement that the defendant was 
born on the 2 th Pous 1293, and the ninth 
recites that the applicant is the defendant’s 
aunt. Speaking for myself I must say that 
1 think it a great straining of simple English 
words to callthe former statement a statement 
relating to the existence of any relationship. 
The only way in which the words can answer 
to this description is by taking them to 
imply that the relationship existed on the 
29th Pous and did not exist on the 28th Pous, 
a mode of interpretation that seems to me 
very far fetched. But this interpretation of 
the section is certainly supported by 
anthority. ` It was accepted in the’ case of 


(1) 24 0. 265; 1 C. W. N. 2700 | 
2) 17 O. 849. 


Ram Chandra Dutt v, Jogeswar Narain Deo (3) 
and apparently was not questioned when 
that case was appealed: Jngeswar Narain Deo v. 
Ramchandra Dutt (4). It was also accepted 
in Oriental Government Security Life Assurance 
Company Limited v. Narasimha Chari (5). 
The decision of a single Judge in the case of. 
Ripin Behary Daw v. Sreedam Chunder Dey 
(6), cannot weigh against these decisions, 
If, however, the case rested merely on judicial 
decisions, [ should have some hesitation in 
treating the words of the section with what 
seems to me considerable violence, but the 
terms of illustration (e), whieh [ regret that 
I overlooked when the appeal was first heard, 
indicate that the decisions have correctly 
interpreted the intentions of the Legislature. I 
think, therefore, that our former decision must 
be, held to be wrong and that the appeal must 
be dismissed with costs. 

Beacucrort, J.—I agree that this review 
must be allowed. At the first hearing the 
case of Ram Chandra Dutt v. Jogeswar Narain 
Deo (3) was not cited, nor was our attention 
drawn to illustration (e) of section 82 of the 
Evidence Act. Under that section a state- 
ment of a relevant fact by a deceased person 
is relevant if the statement relates to the 
existence of relationship, The line of 
thought which influenced me at tlie first 
hearing was that the statement of the date 
of birth in Nistarini’s application 
guardianship was not a statement relating 
to the existence of relationship. But that 
statement must be read with the statement 
in paragraph 9 of the application, and that 
the two statements when read together are 
admissible to prove the defendant’s ageis | 
shown by illustration (e) of section 32, : 

Petition allowed. 


(3) 20 C. 758. 

(4) 23 C. 670: 23 1. A. 37. 

(5) 25 M. 188; JL M. L. J. 379. 
(6) 13 Q. 42. 
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DAYABHAI RAGHUNATHDAS V. BAT PARVATI. 


BOMBAY HIGH COURT. 

Fizst Civit Arrear No. 240 or 1914. 

“s March 9, 1915. 
Present:—Mr. Jastice Heaton and 
Mr. Justice Shah. 
DAYABHAI RAGHUNATHDAS— 
APPLICANT APPELLANT 
TeTsus 

©- BAI PARVATI AND ANOTHER— OPPOSITE 


Party— RESPONDENTS. ~ 
Guardians andWards Act (VUT of 1890), s. 25— Ward 
leaving or removed from guurdian’s custody— Applica- 
lion under 3, 25 Certificated guardian, whether 
Necessai'y. 

Where a ward leaves or is removed Pim the 
custody of a guardian of his person, it is open to an 
aggrieved party to make an application to the Court 
under section 250f the Guardiars and Wards Act, In 
such a case it is not essential that there should be 
a certificated guardian before an application under 
section 25 can be entertained by tho Court. 


First appeal from the decision of the 
District Judge of Surat in Miscellaneous 
Application No. 69 of 19:4. 

Messrs. T. R. Desai, B. G Raoand M. D. 
Daru, for the Appellant. 


Mr. G. N. Thakor, for the Respondents. 

JUDGMENT.—This.is an appeal under 
the ` Guardians and Wards Act. It arises 
out ofan application made by the appellant 
to the Distriet Court of Surat under section 
v5 of tbe Guardians and Wards Act for the 
custody of his minor dangbter, Bai Mani. 

The lower Court has rejected this applica- 
tion on the ground that unless the appellant 
takes steps to be appninted a guardian of 
the minor, no application under section 25 
could be entertained by tbat Court. 


The correctness of this view has been 
questioned before us in this appeal. A 
‘guardian,’ as defined by the Act, means a 
person having the care of the person of a 
minor or of his property, or of both his 
person and property. The appellant is the 
father of the minor and claims to be her 
natural guardian. Section 25 refers to the 
custody of a guardian and not of a guardian 
appointed under the Act. This distinction 
between a guardian and a guardian appointed 
under the Actis to be noticed throughout 
the Act. As an illustration we may refer to 
section 26 of the Act, where provision is made 
with reference toa guardian of the person 
appointed or declared by the Court. 


It seems that itis open to an aggrieved 
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party to make an application to the Court 
under section 25 where the ward leaves or Is 
removed from the custody of a guardian of 
his person. It is not essential that there 
should bea certificated guardian before an 
application under section 25 could be enter- 
tained by the Court. We do not see anything 
either in the scheme of the Act or in the 
position of section 25 in Chapter IIT, which 
relates to duties, rights and liabilities of a 
guardian, which can be said to be in conflict 
with this view; on the contrary, it appears 
that the scheme of the Act supports it. 

We say nothing as tothe merits of the 
application. Tt was suggested on behalf 
of the respondents that the application may 
be disposed of on the merits here. But the 
lower Court has decided the application on a 
preltminary ground and it would not be right 
to say anything as to the merits at this 
stage. This appeal is decided only on the 
allegations made in the petition, which 
contains an averment that the applicant is a 
guardian of the minor as defined by the 
Act and that the ward is removed from his 
custody. 

Tt follows, therefore, that the order of the 
lower Court'must be seb aside and the appli- 
cation sent back to that Court for disposal 
according to law. 

Costs to be costs in the application. 

Order set aside. 





ALLAHABAD HIGH COURT. 
SRGOND Civtu Areg No. 157 or 1915. 
February 23 1915. 
Present:—Sir George Knox, Kr., Judee. 
DODRAJ AND oTHERs— DEFENDANTS 
APPELLANTS 
VETSUS 
Musammat NATHO-—-Pratytipe— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLT, 1. 6 
—-Objection to finding not filed within time alloen, 
effect of -Appellate Court, pawar of, to ga behind 
finding. 

Order XLI. rule 6, of the Civil Procedure Code, 
1938, provides thai aftarth> expirution of the priod 
fixed by the Appellate Coart to file objections to the 
fiading returned by the Court of first instance, it 
shoauld proceed to determine the appeal. Ths effect 
of not presenting a memorandum of objections 
within tle period fixed is not that the finding 
bscomss final: the Appellate Court can still go behind 
and upset it. [p. 593, cols. 1 & 2.) 
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RAGHUNATH SINGH V. PREYA SAKAI DEBT. 


Second appeal from the decision of 
the District Judge of Shahjahanpur, dated 
the 29th September 1915, 

Mr. Lachmi Narain, for the Appellants. 

JUDGMENT.—The lower Appellate Court 
has found upon evidence that Mausammat 
Natho was the dharona wife of Chet Ram 
and his heir. This finding is attacked in 
appeal. The contention is that the lower 
Appellate Court has erred in law in setting 
aside a finding returned by a lower- Court 
wren no objections had been taken in respect 
of it. 

The lower Appellate Court had sent back 
to the; Court of first instance this issue: —~ 
Is the plaintiff the widow of Chet Ram ? 
If it is found that her statement is true, 
there should also be a finding whether 
the dharona form is a valid form of mar- 
riage ? 


The Court of first instance found that 
Musammat Natho was not the widow of 
Chet Ram. It does not appear why it went 
on to consider the second of the issues 
returned to it, but it did, and it found 
that dharona was a prevalent form of 
marriage among Hindus. 

A definite time was 


given for taking 


objections to these findings—no objection 
was taken within the time given. 
The position before the lower Appellate 


Court then was this. Two findinzs had 
been returned by the Court of frst instance, 
one finding under authority given, the 
second finding without authority given; but 
both Gntlinzs only entitled to sash weight 
as attaches to finlinzgs by a Court of first 
instance upon any issue before it. No 
finding- of a Court of first instance on a 
question of fact is a finding of fact bahinil 
which the. lower Appellate Court cannot 
go. Orler XLI, rule 4, never says that after 
the expiration of the period fixed for 
presenting a memorandum of objections, the 
finding becomes final. 

lt is easily coneeived that a Court of 
first instance might return findings pre- 
posterous on the face of them and that 
for some cause, negligence’ or otherwise, 
no objection is taken within the  perind 
fixed; is the lower Appellate Court. which 
is a final Court in questions of fact, to be 
bound by a finding oo the face of it 
preposterous? All that this Order XLI, rule 6, 
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says is that after the expiration of the 
period fixed the Appellate Court should 
proceed to determine the appeal. «The 
Appellate Court is responsible for its finding 
and cannot shift the responsibility upon 
any one else. The present case is very 
like the case 1 have just mentioned. The 
Court found Musammat Natho was not a 
dharona wife, but it also found that 
dhavrona was a prevalent form of marriage. 

The lower Appellate Court in proceeding 
to determine the appeal found that the 
evidence in favour of Musammat Natho 
being a dharona wife was far more preferable 


than the evidence on the other side. This 
being the case, I hold that the lower 
Appellate Court would have failed in 165 


duty and would have arrived at a wrong 
conclusion of fact on evidence, if it had 
blindly followed the Court of first instance. 

The lower Appellate Court has arrived 
at its finding of fact upon evidence and 
in second appeal I have no right to go 
behind it. I dismiss the appeal. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Ree Nasi No. 784 or 1914. 
November 18, 1914. 
Present: —Mr. Justice Woodroffe and 
Mr. Justice Sharfuddin. 
RAGHUNATH SINGH MOHOPATRA AND 
OTHERS— DEFANDANTS—- RESPONDENTS~~ 
PETITIONERS 
VETSUS 
Srimati PREY A SAKHI DEBI 
—PraiwitrrF—Opposite PARTY. 

Criminal Procedure ode (Act V of 1998), O. XLI, 1. 
10—Appenl, security for costs of —Suxit not vewatious— 
Aypellint having no money, whether bound to give 
security. 

Where it cannot be said that the suitis merely 
vexatious, the mere fact that an appellant has no 
money of his own but has got relations who havo 
money to pay, is no safficisnt ground for demanding 
security for the costs of the appeal. 

Application in Second Appeal No. 3482 of 
1913 against the decree of the Sub-Judge of 
Bankura, passed in Title Appeal No. 142 
of 1912, dated the 16th July 1913, reversing 
thas of the Munsif, 3ed Court, Bankura, 
passed in Title Suit No. 272 of 1911, 
dated the “Oth March 1912. 

Babu Bepin Uhandra Ghose, for 
tioners. 


the Peti» 


Vol, XXVIII] 
RAGRAYA CHARLU V. SECRETARY OF aTATE. 


Babu Rishendra N. Sirvcar, for the Opposite 
Party. 

JUJ DGMENT.—In this case the only 
ground whichis alleged for the application 
is that the appellant has no money of her 
own. Thatis, as it has often been held, tn 
itself no sufficient ground for demanding 
security for costs. It cannot be said that 
the suit is merely vexatious in its nature, as 
one Court has held that the appellant is 
entitled to relief and the fact that her 
husband and her father-in-law may, as is 
alleged, have money to pay, is not to the 
point, as they are not called upon to pay costs 
which may be due by the appellant. 

The Rule must, therefore, be discharged 
with costs, which we fix at one gold mohur. 

Rule discharged. 


MADRAS HIGH COURT. 
Seconp Civit APPBAL No. 2856 or 1913. 
January 15, 1915. 
Present:—Mr. Justice Ayling and 
Mr. Justice Tyabji. 
RAGHAVA CHARLU—DErenpayt— 
APPELLANT 
Versus 
Tae SECRETARY or STATE ror INDIA 
tn COUNCIL, REPRESENTED BY THE 
COLLECTOR or SOUTH CANARA, AND 


" ANOTHER—PLAINTIFFS—-RESPON DENTS. 
Mulgeni lease—Transfer of Property Act (IV of 1882), 
applicability of —Registration, whether necessary. 


The Transfer of Property Act does not apply to` 


mulgent leases. Where the defendant has been as- 
serting for 40 years that he has mulgeni rights over 
a land, the only inference is that the defendant 
had such rights. No registered document is necessary 
to prove sucha lease. 


Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suit No. 323 of 1912, 
preferred against that of the Court of the 
District Munsif of Karkal, in Original Suit 
No, 214 of 1911. 

Mr. B. Sztarama Row, for the Appellant. 

` Messrs. Nugent Grant and KE. P. Madhava 
Row, for the Respondents. 


JUDGMENT.—The Subordinate Judge 
has..found on a consideration of Exhibits 
A, B and C that. the defendant was a 
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chalgent tenant. In so far as this is a finding 
of fact it is binding on us. But the as- 
sumption of the Subordinate Judge that 
after Exhibit C there could not have been 
any mulgeni tenancy because a registered 
document would be necessary to prove it, is 
erroneous in law. A malgeni lease may have 
been granted subsequently to Exhibit C 
without a registered document. The Transfer 
of Property Act does not apply. 

Except the documents A, B and C, there 
is no other evidence in support of the finding 
that the defendant was holding the land 
on chalgent lease. On the other hand, there 
is the fact that the defendant has for 40 
years been asserting that he has mulgenz 
rights over the property. The only inferenze 
that was open to the lower Court was, 
therefore, that the defendant had mulgent 
rights over the land. Kitu Hegadthi v. 
Chinnamma Shettatht (1) and foot-note: 
Letters Patent Appeal No. 59 of 1910 and 


‘Second Appeal No. 1952 of 1918. 


The Subordinate Judge’s finding is sup- 
ported before us on the ground that the 
defendant alleged that there was a mulgenz 
chit: and that the Subordinate Judge has 
found as a matter of fact that there was no 
mulgent chit till 1864 and that if there was 
a chit after 1864, it ought to have been 
registered. The defendant, however, did not 
assert the chit as his only title. He said 
no doubt that there wasa chit which was 
burnt. But his real case was, as fully set 
out in paragraph 4 of the written statement 
and as found by the District Munsif, that 
he bad been asserting ever since he has 
been in possession that he is a melgen” 
tenant. The mere fact that he alleged that 
there was a mzlgent chit which was burnt 
cannot entitle the plaintiff to a decree. 

The Subordinate Judge’s decree will be 
reversed and the District Munsif’s decree 
restored with costs throughout. 


Decree reversed. 
(1) 30 M. 538, 
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PUNJAB CHIEF COURT. 
First Civit MISCELLANEOUS AprgeaL No. 2916 
or 1914, 
February 5, 1915. 
Present:— Mr. Justice Shadi Lal. 
KHIALI RAM.— ORIH cToR——APPELLANT 
TErSus 
THR OFFICIAL LIQUIDATORS oF THE 
PEOPLES’ BANK or INDIA, Lro., 


CLATMANTS— RESPONDENTS, 
Companies Act (VI of 1882), «.169—Companies Act 
(WIT of 1918), 8. 284— Liquidation commenced before new 
Act came into force—Course of appeal—Limitation— 
Extension of time. 
Where the liquidation of a Limited Company 
began before the new Act VII of 1913 came into 
‘force, all the proceedings in the winding up in- 
cluding the course of appeal are governed by the 
old Law as is provided by section 284 of the said 
‘Act VII of 1913. Therefore an appeal is barred by 
time if notice of appeal is not served on respondent 
within three weeks according to the provisions of 
‘section 169 of the old Act VI of 1882. 
Rut if an appeal be presented within the pres- 
cribed period, the Appellate Court can extend the 
time if required for service of the notice. 


Miscellaneous first appealfrom the order 
_of the Additional Judge, Lahore, dated the 
23rd November 1914, holding that his 
Court had jurisdiction to hear the case and 


passing ex parte decree. 


Lala Hukum Chand, for the Appellant. 

Messrs. Herbert and Madan Gopal, for the 
‘Respondents. 

JUDGMENT.—This appeal and the con- 
nected Appeals Nos. 2917, 2918 and 2919 
are barred under the provisious of section 
169 of the indian Companies Act- V1 of 
1882, because the notices of the appeals were 
not served upon the respondents, the Official 
Liquidators. within the three weeks provided 
by that section. It is clear that, as the 
liquidation began before the Indian Com- 
panies Act VIT of 1913 came into force, 
all the proceedings in the winding up are 
governed by the old law (wide section 284, 
Act VII of 1913). 

The order under appeal was passed on 
the 23:d November 1914, and the appeals 
in this Court were instituted on the lth 
December 114, more than three weeks 
after the date of the order appealed from. 
It is obvious that the notice of the appeal 
could not possibly be served within the time 
allowed bylaw. Jf the appellants had in- 
stituted their appeals within three weeks, 
1 would haye been prepared to consider 
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the question whether the time for service of 
notice should be extendéd, but as the 
facts stand at present, they have absolwtely 
no right to ask this Court to extend the time. 
I according], dismiss the appeal, but in the 
circumstances of tle cave I direct that the 
parties pay their own costs in this Court. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Crvin APPRAL No. 307 or 1914. 
February 8, 1915. 
Present:—Justice Sir P. C. Banerji. Kr. 
MOHAMMAD HUSAIN—PL.aINtIFF—~ 
APPELLANT 
versus 
MOHAMMAD L BIBI AND otners— 
DEFENDANTS — RESPONDENTS. 

Limitation Act (IX of 1908}, Seh. I, Arts. 131, 120— 
Suit. to establish vight to recover rent —Periodicall: y 
recurring right. 

A right to recovor rent is a periodically recurring 
right and a snit to establish such a right is governed 
by Article 131 of the Limitation Act, and not by 
Article 120. [p. 601, col 1.] 

Jagannath Pan lic v. Muthia Pillai, 14 M.L. d. 
477, referred to. 

Second appeal from the decision of the 
Additional Subordinate Judge of Moradabad. 

Mr. Narmadeshwar Upadhyaya (for Dr. 8. 
N. Sen), for the Appellant. 

Mr. Rahmat Ullah, forthe Respondents. 

JUDGMENT.—The parties to the suit 
out of which this appeal arises are near 
relatives. The plaintiff has brought this 
suit against the heirs of his brother, Ahmad 
Husain, for establishment of his right to 
recover rent for the site of the house 
occupiel by the defendants at the rate of 
eight annas per mensem and for recovery 
of arrears of rent for nearly three years.. 
Both the Courts below have dismissed the 
suit on the ground of limitation. They 
are of opinion that Article 120 of the first 
Schedule of the Limitation Act applies to 
the suit and bars the claim. That Article 
would be applicable if there is no, other 
Article in the Schedule which would govern 
a claim of this description, 16 is contended 
on’ Lebalf ‘of the appellatt that the Article 


‘which “is applicable to this suit is: Article 
‘131, which- provides“ a limitativ -of twelvo 


Li 
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years for a suit to establish a periodically 
recurring right to be computed from the 
‘date avhen the plaintiff had first been refused 
the enjoyment of that right. A right to 
recover rent is a recurring right and the 
present suit is one for establishment of the 
plaintiff’s right to recover rent for the site 
of the house occupied by the defendants. 
It is true that in the plaint the prayer, 
as framed, is a prayer to assess rent, but 
that is in substance a prayer to establish 
the plaintif’s right to obtain rent at a 
particular rate. The claim is clearly one 
to establish a perindically recurring right 
and, therefore, the suit is governed by Article 
131 aad Article 120 is inapplicable. 
held by the Mardas High Court in Jagannath 
Pandia v. Muthia Pillai (1), that a right to 
‘establish a periodical right to recover rent 
is governed hy Article 131. Of course, it 
will be open to the defendants to show 
that the plaintiff was refused the enjoy- 
ment of the right claimed hy the defend- 
ants’ predecessor-in-title af some-time prior 
to twelve years preceding the date of the 
suit. If they can do se, the claim is beyond 
time, otherwise it would not be time-barred 
as the title of Ahmad Husain accrued 
only under the deed of gift executed in 


his favour by his father on July 
30th, 1900, and this suit was filed on 
July 30th, 1912. -However, the case has 


not been tried on the merits and these 
questions have not been determined. I allow 
the appeal, discharge the decrees of both 
the Courts below and remand the case to 
the Court of first instanee with directions 
to „re-admit it under its original number 
in the register and to dispose of it accord- 
ing to law. Costs here and hitherto will 
be costs in the canse. 


Appeal allowed: Case remanded. 
(1) 14 M. L.J. 477. 
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ALLAHABAD HIGH COURT. 
Seconp Cryin Apeaan No. 451 or 1914, 
February 19, 1915. > 
Present:—-Mr, Justice Rafique. 
JADUNANDAN AND OTHERS— PLAINTIYPS — 
APPELLANTS 
VEYSUS 

SHEOBALAK — DRrRENDANT— RESPONDENT, 
Civil Procedure Code (Act V of 1908), O XXII, r 1 
—Suit referred to arbitration — Joint application of both 
plaintif and defendant to withdraw suit without obtain- 
ing permission to bring fresh suit—Second suit, maintain- 


| ability of. 


A suit for profits was dismissed ona joint appli- 
cation of the parties on the ground that the dispute 
between the parties had been referred to arbitration. 
The plaintiff did not ask the Court for permission to 
bring a fresh suit in case the arbitration fell through: 

Held, that a second suit for profits for the same 
years was barred by the provisions of Order X XIII, 
rule | of the Civil Procedure Code. [p. 602, col. 2.] 

Ning Ahmad v. Abdul Hamid, 5 A. H J. 278; 
A. W. N. ( 998) 181; 30 A. 219, followed. 

Juggobundo Chatter} ji’ v, Watson & Co., (1865) 
Bourke, A. O. ©. 62, eres to. 


Second appeal Hö the decision of the Dis- 
trict Judge of Cawnpore. 


My. Gulzari Lal, for the Appellants, 

Mr. Kailas Nath Katju (for the Hon’ble 
Dr. Tej Bahadur Sapru), for the Respond- 
ent. 


JUDGMENT.—-This.appeal arises ont of 
a suit for the recovery of profits. The 
plaitifis-appellants are co-sharers and the 
defendant-respondent is the Jambadar in the 
village of Arjunpur. The plaintiffs suel 
for the recovery of profits from 1317 to 1319 
One of the pleas in defence was that 
the claim was barred under clause (3) of rule 
l, Order XXIII. The learned Assistart 
Collector, in whose Court the suit was filed, 
disallowed this plea and disposed of the 
case on the merits. On appeal the learned 
District Judge held that the claim was 
barred under Order XXIII, rule 1, clause 
(3), and accordingly reversed the decree 
of the first Court. The plaintiffs have come 
up in appeal to this Court, and the only 
point raised in this appeal is whether their 
claim is barred under the order mentioned 
above. lt appears that ibe plaintiffs had 


| brought 'a similar suit in 1912 against the 


same defendant for. ihe recovery of profits 
for the three years now in suit. During the 
` pendency of the former suit, both parties 
filed a joint application, to. the ‘ Assistant 


„+ XXIII, 
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Collector asking for the dismissal of the 
suit, on the ground that the matters in dis- 
pute between them, both the claim for profits 
and other matters, had been referred to 
arbitration. The plaintiffs did not take the 
precaution of asking the Court then to allow 
them to bring a fresh snit‘in respect of 
the profits of 1317 to 1819 Fasli in case 
the arbitration fell through. The joint 
application of both parties was allowed and 
the suit was dismissed on the 20th of 
Septémber 1912. The arbitrators mentioned 
by the parties for some reason or other 
declined to decide the dispute between them. 
On the 7th of April 1918, the suit out of 
which this appeal has arisen was instituted 
by the plaintiffs for recovery of profits for 
1317 to 1819 Fasli. The canse of action 
alleged in the plaint of the present case is 
the same as that given in the plaint of 
the former case, namely, the dates on which 
the plaintifis become entitled to recover the 
profits from the lambardar. It is true that 
the plaintiffs allege in their plaint that the 
arbitration has fallen through; but they do 
not state that the failure of the arbitration 
has given them a fresh':cause of action. 
They, however, contended that their real 
cause of action accrued on the failure of the 
arbitrators to decide the disputes referred 
to them. The present suit is, therefore, 
based ona cause of action different from 
that alleged in the former suit. Moreover, 
it is said that as the defendant had joined 
inthe application with the plaintiffs in 
„vasking the Court to dismiss the claim, Order, 
rule 1, clause (3), does not apply. 
‘ Tn support of this last contention they rely 
on the case of Juggobundo Chatierjee v. Watson 
$ Co. (1). That case was decided under 
section 67 of Act VIIT of 1859. One of the 
learned Judges in that case remarked;— The 
section only applies when the plaintiff 
withdraws his suit without the consent of 
the defendants and then renews it without 
a cause and that it is intended to prevent 
his doing so ad libitum. The result of 
applying the section quoted, to the present 
case is so startling as to show that the section 
doss not contemplate such a case as this. ” 
The case relied upon by the plaintiffs-ap- 
pellants no doubt supports their contention. 
But on the other hand there is a case of 


(1) (1865) Bourke, A. O. O. 162. 
Tet 
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this Court, namely] that of Niaz Ahmad 
v. Abdul Hamid (2), which is in favour of 
the contention of the respondent that where 
a case was withdrawn by the plaintiff with- 
out obtaining any permission to bring a 
fresh suit, a subsequent suit on the same 
canse of action in respect of the same pro- 
perty is barred. It seems-to me that the 
language of Order XXIII does not make any 
difference as to whether the application for 
withdrawal is made solely by the plaintiff 
or is made jointly by the plaintiff 
and the defendant. In the present case 
the defendant joining with the plaintiffs in 
asking the Court to dismiss the ‘suit with- 
out any reservation would not bar the 
operation ofthe provisions of Order XXIII, 
Code of Civil Procedure: The contention 
that the present suit is based on a differ- 
ent cause of action is not borne out by 
the statement made in the plaint. It is 
distinctly told in the plaint that the cause 
of action accrued on certain dates, that is, 
dates on which the plaintiffs became entitled 
to claim their share of the profits from the 
defendant. In my judgment the decree of 
the lower Appellate Court is correct. The 
appeal fails and is aman with costs. 


ppeal dismissed. 
(2) 5 A, L. J. 278; A. W. N. ane 131; 30 A. 279. 


ALLAHABAD HIGH COURT. 
Lerrers Patent Apprat No. 102 or 1914. 
February 8, 1915. 

Present:—Mr. Justice Chamier and 
Mr. Justice Piggott. 

ANAND SARUP AND OTHERS-—PLAINTIFFS— 
APPELLANTS 
Versus 


ASAD ALI—Dsrunpant—Responvent. 
Practice—Redemption suit—DMorigage not proved— 
Adverse possessionHigh Court, power of, to remit issue 
to find if plaintiff im possession himself or through 


_ others, 


Where the lower Appellate Court has found ina 
redemption case that the mortgage is not proved, e 
Judge-Of the Hig Court is not entitled to remit an 
issue to enquite whether the mortgagor has been in 
possession either personally or through others within 
12 years. [p. 608, col. 2.] 

Letters Patent Appeal from the judgment 


of Sin. „Henry Richards, Kt., Chief Justice 
Si, 
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and Justice Sir P. C. Banerji, Kt., reported 
in 27 Ind. Cas. 35. 


Mr, Gulzari Lal, for the Appellants. 
Mr. Abdul Raoof, for the Respondent. 


JUDGMENT .—-This isan appeal in a suit 
which has been repeatedly before this Court 
and has given rise to considerable differences 
of opinion. As was pointed out by Mr. 
Justice Tudballin the first instance, the 
trouble began with the framing of the plaint, 
and itis really doubtful whether a plaint 
such as this, seeking possession by redemp- 
tion of an alleged mortgage against one 
set of defendants, and possession by eject- 
ment of another set of defendants as mere 
trespassers, should have been allowed to 
come to trial. However, the actual point for 
decision is a narrow one, The respondent, 
Syed Asad Ali, isin possession of only a 
portion of the property originally in dispute 
with which weare now concerned. He has 
throughout put the plaintiffs to proof of their 
entire case. The plaintiffs said that the 
property in possession of Syed Asad Ali 
formed part of a larger property which had 
originally belonged to them and had been 
morigaged with possession to another set of 
defendants. Their case was that Syed Asad 
‘Ali had entered into possession asa tres- 
passer by ousting the persons whom the 
plaintiffs call their mortgagees. On the 
pleadings the plaintiffs were bound to prove 
that they hada subsisting title against the 
defendant, Asad Ali. The original finding of 
the Appellate Court was that the plaintiffs 
had proved title to the whole of the property 
in dispute, but had not proved the mortgage 
set up by them or that the defendants whom 
they call their mortgagees had ever been in 
possession as such mortgagees. When the 
case was brought in second appeal before a 
single Judge of this Court an issue was 
remitted, asking fora definite finding as to 
whether the plaintiffs themselves, or any 
person holding through or on behalf of the 
plaintiffs, had been in possession of this 
particular part of the property in dispute 
within twelve years prior to the institution 
of the suit. The remanded is8ue cams@before 


a Judge other than the Judge who originally” 


disposed of the appeal. On a persual of the 


two judgments it wonld seem that 
the learned Judges were inclined to 
differ as to the 


facts of thag? case, 
M 
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The second Judge, however, felt himself 
unable to dissent from the finding of his 
predecessor against the existence or validity 
of the alleged mortgage. Accordingly he 
returned a finding couched in guarded langu- 
age, to the effect that the persons whom 
the plaintiffs call their mortgagees had been 
in possession within limitation. The conten- 
tion for the plaintiffs as appellants now before 
usis that this isa finding in their favour. 


- Their case all along was that their posses- 


sion within limitation- had been through 
certain persons who were their mortgagees. 
There was no suggestion that these persons 
were in possession otherwise than as mort- 
gagees of the plaintiffs. Practically, therefore, 
the finding that the possession of these so- 
called mortgagees was in reality the posses- 
sion of the plaintiffs could only be arrived at 
by reversing the finding that these persons 
were not in possession as mortgagees of the 
plaintiffs. We think the view taken by the 
learned Chief Justice was right and that 
the plaintiffs have failed to prove their 
possession within limitation as against the 
defendant, Syed Asad Ali. One point in the 
case has, however, been overlooked im this 
Court. Syed Asad Ali is in possession of one 
half share only in the parao referred to in the 
judgment and decree of the lower Appellate 
Court. It was probably by an oversight that 
the learned District Judge, in the order by 
which he disposed of the appeal in his Court, 
directed that the decree of the first Court 
should be drawn up so as to make it clear 
that the parao was not included in the Jand~- 
covered by that decree. He should 
said that one half share of the maran in 
possession of Syed Asad Ali was. not so 
included. We must now order accordingly. 
Otherwise we dismiss this appeal. We make 
no order as to costs. 
Appeal dismisserd, 
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MADRAS HIGH COURT. 
First Civit APPEAL No. 175 op 1910. 
January 15, 1915. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 

TIRT MALAI EACHAMBADIL THIRU- 
VENGADACHARIAR AND OTHERS 
— PLAINTIFFS—APPELLANTS 
TETSUS 
ROYADURGAM KRISHNASAMI 
THATHACHARIAR AND OTHERS -— 


l DEFENDANTS — RESPONDENTS. 
Temple—Mirasi offire— Worship, right of—Right to 
form Vedic goshti before and behind— Interference by 


“other sects —Rights in Conjeevaram temple. 


Only one mantram can be recited ina temple on all 
occasions in which the puja ceremony is performed 
and that by the murasdars. Recital of a different 
mantram or peabandham during any ceremonial 
worship or by any goshti would be performance of the 
duties of the office of mirasdars. Any interference 
in the puja from its commencement with the ringing 
of the bells to its close with the distribution of the 
theertham and prasadum, is a violation of this mirasi 
right. [p. 608, col. 2; p. 609, col. 1.] 

The different steps in the course of puja discussed, 
[ p. 609, col. 1.) 

There is nothing in law to prevent any sect wor- 
shipping the deity consistently with the equal rights 
of other worshippers, nor is there anything in law to 
prevent any worshipper from repeating any portion 
of the prabandhum separately and as an act of 
personal devotion, The question whether any 
individual may repeat any particular mantram or 
portion of the prabandham is one not for the Civil 
Courts to decide. The right of any individeal wor. 
shipper to worship the deity without interfering 
with others by the recital of any appropriate mant- 
rams or prabandhams ina temple is very different 


a, tar from the right to form a goshti or congregation of 


KARIA his own sect and recite anything different from the 
X raaa which are recited by the  mirasdars, 
mg sata 


« 
Me 


p. 609, cols. 1 & 2.) 
All sects are entitled to use the public streets for 
processipns. [p. 609, col. 2. ] 


During a procession other sects than the mirasdars 
are not entitled to interfere with it aud carry on a 
different worship. Recital of prabandhams and 
mantrams in front of the idolcan only be intended 
as a worship of the idol. [p. 610, col. 1.] 


In the Conjeevaram temple the Vedic goshti behind 
is composed of Vadagalai mirasdars and the 
Thengalais can only join as ordinrry v orshippers. 
The 'Tengalais form the mabandham goshti reciting 
their mantrams before the idol and the Vadsgalais 
are entitled to join only as ordinary worshippers. 


[p. 610, col. 2.] 

Appeal against ihe decree of the District 
Court of denial ia in Original suit No. 
lv of 1906. 

Mr, T. R. Ramachandra ne for the Appel- 
lants. x. 


Mr. T. Narasimma Iyengar, for the Re- 
spondents. 

JUDGMENT.—This isan appeal by the 
plaintitfs—Tengalais against the decree of 
the District Judge of Chingleput disallowing 
their claim to restrain the defendants— 
Vadagalais—from reciting their Vadagalai 
mantrams and prabandhums on certain occas- 
sions in the Varadarajaswami temple at 
Conjeevaram. The defendants—Vadagalais 
—-have fileda memorandum of objectiors 
against the decree in so far as it restrains 
them from reciting their own mantrams 
and prabandhams at certain times and places. 


The suit was brought by the plaintiffs — 
Tengalais—alleging that the only form of 
Adhyapaka worship in the temple of Sri 
Devaraja “wami at Chinna Conjeevaram and 
in all the shrines attached thereto, whenever 
the prabandham t.e., the the Tamil Veda, 
may be recited inthe shrines or in the pro- 
cessions of the deity, isthe Tengalai form 
of worship, that is, by invoking the Tenga- 
lai saint at the commencement of the cere- 
monial by reciting Sri Satlesa Daya Patram 
which is followed’ by the recitation of the 
prabandham and concluded by the Tengalai 
Thiunamam in honour cf the Tengalai saint 
invoked at the beginning of the ceremonial. 
They allege that the exclusive right of carry- 
ingon this Adhyapakam worship rests with 
the Tengalai t rahmins permanently residing 
at Conjeevaram and if any other Sri Vaish- 
nava Brahmin, whether a Tengalai or a 
Vadagalai, wishes to recite these prabandhams 
either within the temple orin the street 
he can only join the Tengalai mrasdars, that 
is, residents of onjeevaram, by invoking the 
Tengalai saint and following the lead of the 
Tengalai mtrasdars; he must form a member 
of the congregation of the Tengalai mirasdars, 
and the Vadagalais are not entitled to form 
a separate goshti or congregation. 


The defendants, the Vadagalais, contend - 
that the form of worship is that prescribed 
by the Sastras common to all Brahmins; 
that besides the Tamil prabandham, recita- 
tions from others sacred works like the Vedas 
are also made and any person who is qualified 
for that purpose has got every right to take 
part inthe different kinds of recitations at 
times of worship: the Tengalai Adbyapakam 
mirasdars are only the servants of-the temple 


` who.are bound to recite the Nalayira praban. 
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dham in consideration of the emoluments 
which they receive from the temple, 
and this does not interfere with the rights 
of an ordinary worshipper to carry on the 
worship in his own way. They (the Vada- 
galais) have accordingly the right to invoke 
their saint by reciting Ramana Daya Patram 
before the prabandham which is common to 
both the sects; and they allege that they 
have always been so reciting the mantram 
of Ramanuja Daya Patram as not to disturb 
the Tengalat Adhyapakam mrasdars while 
doing the service, Without any interference 
by the Tengalais. They contend that they 
are entitled to form separate goshits of their 
own for reciting pabandham in their own 
way and for invoking their own saint with- 
inthe temple or outside ib; and in order to 
avoid coming into conflict with the Tengalai 
goshti they have been reciting their praban- 
dham during processions behind the idol 
which is calculated not to lower but to 
enhance the sanctity of the service. They 
also say that the suit is not cognizable by 
the Civil Courts. There were also other 
contentions raised in the Court below, which 
it is not necessary now to notice as they 
have not been pressed before us in appeal. 

The District Judge decided that the snit is 
cognizable by the Civil Courts although the 
claims in part of areligiousnature. He found 
that the permanent Tengalai residents of 
Conjeevaram are exculsively entitled to 
conduct the Adhyapakam service in connec- 
tion with the ceremonial worship of the 
idol in the suit temple, that is, at the time 
of the puja and when the idolis taken in 
procession within or ontside the temple, and 
on such occasions the Vadagalais may, i 
they choose, join the Tengalais in the service 
Adhyapakam, and if they do so they must 
recite the same mantram, i. e., the Tengalai 
mantram, and those portions of the praban- 
dham which are recited by the Tengalais 
either in the temple or during the proces- 
sions. He was of opinion that the Vadagalais 
may forma separate gashti and recite their 
own mantrams and prabandhams at other 
times than during the muja in the temple 
and even during the puja period they may 
do so ina different part’ of the temple so as 
not to interfere with the Tengalais while 
. carrying on their Adlyapakam service. 
With regard to processions the Vada- 
galias are entitled tu form a goshti 


behind the idol and before the Velte 
goshti reciting their own mantram and 
prabandham, taking care tbat by doing so 
they do not disturb the Tengalat prabandham 
goshti in front of the deity. He accordingly 
passed a decree in the foilowing terms :— 

“his Court doth order and decree that 
the defendants...... Vadagalais, be restrained 
from reciting their own mantrams and 
prabanihams during the puja period in 
the shrines or other places of worship 
where puja is performed whether the 
service of Adhyapakam is going or not, 


that this injunction does not extend to other ` 


parts of the temple nor to other times 
than the puja period, and that with regard 
to processions the injunction be to restrain 
the Vadagalais from reciting their own 
mantrams and prahandhams by forming a 
separate goshti in front of the deity, and 
this Court doth further order and decree 
that the rest of the plaintili’s suit be, and 
the same hereby is, dismissed and that 
each party do bear its own costs.” 


In appeal it is coutended by the 
Tengalwuis that the decree which restrains 
the Vadagalais from reciting their mantrams 
and »rabandhams during the puja period 
is indefinite and calculated to lead to 
further disputes and that, therefore, it 
should be expressly stated in decree that the 
puja closes only with the distribution of 
the theerthan: and prasadam, as otherwise it 
might be said—-and it was actually said by 
the Vadagalais in certain proceedings after 


ihis decree was passed—that the Vadagalais : 


are entitled to recite their mantram and 
prabandham immediately the Tengalais closed 
their own, so as to make it a continuation 
of the worship. It is also contended that 
inside the temple at other times and places 
also, the Vadaga.ais must recite only the 
Tengalai mantram and repeat only that 
part of the prabandham which is being 
recited by the Tengalais. 


The Vadagalais, on the other hand, contend 
that they should not be restrained from 
reciting their prubandham during the entire 
puja period, that as the Tengalais recite 
their parbandham only during a certain 
period of the puja, the Tengalais are not 
entitled to restrain the Vadagaluis from 
reciting’ their prabandham before the Tenga- 


. lais commence their mantram or after they 
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have finished the recitation of their 
prabandham, 

With regard to processions the Tengalais 
contend that the Vedie goshti which follows 


the idol forms a part of the procession and 


. allowing the Vadagalais to form a goshti and 


recite their prabandhams between the idol 
and the Vedic goshti would break up 
the procession. They also maintain that it 
would be a disturbance of the Vedic goshtr 
and they, therefore, contend that the Vadaga- 


lais cannot form an independent goshti any- - 
Where but must recite their 
“only in conjunction with the Tengalais. 


prabandham 


The documentary evidence adduced in 
this case has been fully discussed by the 
District Judge. The same evidence was 
also adduced in the suit which was finally 
decided by the judgment in Krishnasami 
Tatacharyar v. Krishnamacharyar (1), and the 
High Court’s judgment sets out in detail the 
resnlt of that documentary evidence. We 
propose, therefore, to make only a brief refe- 
rence to it. 


It appears to be admitted that the Adhya- 
pakam service consists of thodakam, mantram 
and the Tamil prabandhams. The thodakam 
is the call to prayer. It was decided by 
the High Court in 1882 that a person should 
be appointed by both the Tengalais and 
the Vadagalais to recite the formula usually 
uttered on such occasions. No person has 
been appointed yet and the call to prayer 


. . has, therefore, fallen into disuse. The 
ft’. mantram uttered by the Tengalais is the 
ee Wen 


Sri Satlesa Daya Patram which is in bonour 
of Manavala Mahamuni, a Tengalai saint. 
The “Vadagalais repeat the mantram, Sri 
Ramanwa Daya Patram, in honour of Vedanta- 
chaviar, a WVadagalai saint. The Tamil 
prabandhams which follow the mantram are 
common to both the Tengalais and the 
Vadagalais. 

The dispute between the parties is whether 
the Vadagalais are entitled to repeat the 
Vadagalai mantram on any occasion within 
the temple and whether they are bound fo 
repeat the same verses in the prabandhams 
as the Tengalais or whether they may repeat 
any portion of the prabandham though it 
may happen to be different from that which is 
at that time being repeated by the Tengalais. 


(1) 5 M. 313. 


The dispute has been going on between 
the parties for a very long time. . 

The earliest record is Exhibit A of the 
year 1711. It purports to have been execut- 
ed by a member of the leading Vadagalai 
family of Thathachariars, who were entitl- 
ed to recite the thodakam, that they shall 
after that date repeat only the Tengalai 
mantiam of Sri Satlesa Daya Patram “as 
has been done under existing mamul , for 
a very long time,” l 
utsavams in all the 18 temples bub also ab 
all the ceremonies in the house of the temple 
servants like the archakas, paricharakas 
swayampaki, modali and karanan. Ex- 
hibit B isa similar agreement by certain 
others in 1770 that the Tengalai mantram 
alone will be recited in the temples and in 
the houses. In 1774 there. was another 
agreement (Exhibit C) to the same effect. 
These three documents, therefore, show the 
existence of the disputes before 1800 and 
agreement between the parties that the 
Tengalai mantram alone should be recited 
in all the temples. In 1799 the matter 
was brought to the notice of the authorities 
and the Collector passed an order that he 
had learnt that the Vadagalai hymn was 
recited in certain pagoda for some days 
“which was never before done and 
is contrary to religious doctrines,” and he 
accordingly put a stop to if and imposed a 
fine of ten pagodas on two of the Thatha- 
chariars for having done so (Exhibit D). 


This order was confirmed in 1801 by his- 


successor who held an enquiry (Uxhibit 
E). Some years afterwards the question 
was raised before the Civil Courts. One 
of the temples in Chinna Conjeevaram is 
that of Velakkadi which has an image of 
Vedanta Desikar. Itis the blessing of this 
saint that the Vadagalais invoke by their 
hymn Ramanwa Daya Patram. They recited 
it in his temple and the Tengalais took 
objection to it. Thereupon it was decided 
in that case that as it was contrary to 
the practice which had prevailed for a 
long time and which even at that time 
prevailed in all the other pagodas in Conjee- 
varam, according to which the mantram 
Sri Satlesa Daya Palram should be used, the 
Vadagalais should not” be allowed to repeat 
their mantram even in the temple which 
was associated with Vedanta Desikar, and 
the decree was: 


not only during the | 


which ` 


- 
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Daya Patram should not be recited in the 
temple of Vedantachariar. If puja (worship) 
and festival should be celebrated they should 
be celebrated by reciting ‘Sri Sailesa 
Daya Patram as in the other Vishnu 
pagodas at Conjeevaram” (Exhibit H). 
The Appellate Court in confirming that 
decree observed that the recitation of the 
Vadagalai mantram “is an innovation of 
which not one out of tbe eighteen pagodas 
at Conjeevaram furnishes an example” 
(Exhibit HI). It is plain that if this 
mantram could not be recited in the temple 
of Vedantachariar, it could not be recited in 
any other temple. As pointed out by the 
District Judge, there is little doubt that this 
litigation was with refereuce to the mantram 
and the judgment clearly established that 
the mantram to be used was the Tengalai 
- mantran. 


The next litigation is Original Suit 
No. 231 of 1828. In that suit it was decided 
by the Zilla Judge on the Ist July 1839 
that the Adhyapakam miras belongs to the 
Tengalais whose mantram alone, the Sr 
Sailesa Daya Patram, should he recited at 
the commencement of the ceremonies’ of 
the pagoda and that those persons who hold 
the Adhyapakam miras should enjoy the 
income of sacred rice and eakes. This decree 
was confirmed by the Sudder Court on the 
25th November 1839, 


After this we have the litigation started 
in 1879 between the Tengalais and the 
Thathachariars. In that case the final 
decision of the High Court was that the 
members of both the sects may join as 
worshippers in the mantram and the pra- 
bandham, but the mantram is the Sri Sadlesa 
Daya Patram and in joining as worshippers, 
the Vadagalais had no right to invade the 
office of the Tengalai Adhyapakam mrasdars 
who have got the exelusive right of 
discharging the duties on all occasions in 
which the Adhyapakam ceremony is 
performed as well at the time of processions 
asat services in the pagodas, and those 
Vadagalais who were defendants in the suit 
were enjoined to abstain from interference 
with the Tengalais in the recital of the 
mantram and prabandham otherwise than as 
ordinary worshippers. 

The same question was also raised in 
copnection with the Velakkadi temple in a 


suit where the Munsif passed a similar 
decree. 

It is not argued before us that so far as 
the temple in question, that of Devaraja- 
swami, is concerned the matter is res 
judicata by the decision in Kitshuasami 
Tatacharyar V. Krishnamacharyar (1). 
But there is little doubt that even if 
it is not res judicata, that decision is very 
strong evidence of the rights of the parties 
aud it is supported by the documentary 
evidence to which we have briefly adverted. 
So far as the Velakkadi temple is concerned, . 
the question is apparently res judicata. The 
documents to which we have drawn attention 
show that there is no distinction, so far as 
the questions in dispute before uns are 
concerned, between any of these temples, and 
unless a different practice is shown to have 
prevailed in some of the temples there can 
be no doubt that the usage must be held 
to be uniform, and if in the Velakkadi 
temple sacred to. the memory of Vedanta 
Desikar the Vedagalai mantram in his 
honour cannot be recited, it is very improb- 
able that it can be recited in the other 
shrines. . The decree in the Velakkadi case, 
which follows the decision in the case 
reported in Krishnasamt Tatachuryar v. 
Krishnamacharyar (1), runs thus 

“(1) TheAdhyapaka miras except thoda- 
Ah, ea belongs exclusively to the 
Tengalai sect residing at Conjeevaram. 

(4) The rights of the Aliyapana miras 
are-— 

(4) the exclusive right of chanting the 
mantram Sry Satlesa Daya Patram’; 8 

(i) the exclusive right of reciting the 
usual Tamil prabandhams in the temple; 


(5) The Tengalais are entitled to dis- 
charge the duties on all occasions, in which 
the ceremony is performed, as well at the 
time of procession as at services in the said 
temple and its shrines.” 


The tinal decree of the High Court in 
Krishnasaant Tatacharyar’s case (1) does not 
define what the duties of the Adhyapakam 
miras are, but they are set out in the 
judgment of the lower Court which was 
confirmed’ in appeal. 

. These decisions supported by the docu- 
ments to which we have referred place 
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jeevaram have got the Adhyapakam miras 
and that it consists of the right of chanting 
the mantram of Sri Satlesa Daya Patram and 
also the exclusive right of reciting the usual 
Tamil prabaxdhams inside the temple. They 
establish that the Tengalais are entitled to 
discharge the duties on all occasions in which 
the ceremony is performed. The learned 
Pleader for the Vadagalais did not really 
attempt to controvert the conclusions arrived 
at by the learned Judges in Krishnasamd 
“Tatacharyar v. Krishnamacharyar (1). What 
he really attempted to show was that the 
claims“flew urged by the Tengalais go far 
beyond those decisions. 


On behalf of the Tengalais it is objected 
that the Judge is wrong in deciding that the 
Tengalais have got the right claimed only. 
at the time of service of puja in the temple, 
and that at, other times not being office. 
holders, they are not entitled to protection 


in the enjoyment of their office, and that the 


Vadagalais, if they do not lke to join the 
Tengalai office-holders, may form a separate 
assembly and recite their own mantrams 
and prabandhams at other times than during 
puja in the temple. It is quite true that in 
Original Suit No. 16 of 1279; Krishnasami 
4 atacharyar v. Krishnamacharyar(1), while the 
Tengalais claimed that the Vadagalais should 
not form part of the congregition or goshti 
at all, what the Vadagalais claimed was a 
right to recite their own mantram and 
grabandham atthe same time and at the 
same place; or in other words, they did not 
assert as. right to recite separately at any 
other than the prescribed occasions for 
service nor at any other places than where 
the service was conducted by the office- 
holders. The attention of the” learned 
Judges was not, therefore, expressly directed 
towards the consideration of the question 
whether this could be done by the Vadaga- 
lais, but there is no doubt from the records 
to which we have briefly drawn attenticn 
and which are set out in detail in the 
judgment in Krishnasami Tutacharyar v. 
RKrishnamacharyar (1), and in the judgment vf 
the Ceurt below, that the only mantram that 
could be recited in the temples was the 
Tengalai mantram of Eri Satlesa Daya 
Patram. The order of the Collector at a 
time when it had the effect of a judicial 
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‘of the prabandham as the Tengalais, 
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decision, the decisions in the litigations of 
1811 and 6f-1885 which terminated in 1939 
to which we have adverted leave no foom 
for doubt on that point; and the decrees iti 
Original Suit No. 16 of 1879 and the Valak- 
kadi temple case also snpport that view’ 
The judgment of the High Court in the 
Srivillionthur case (Exhibit EEE), Srini- 
vasa Thathucharvar v, Srinivasa Aryangar 
and Srinivasachariar v. Srintcasa Thatha- 
chariar (2), holds that only one mantram 
can be recited in a temple. This appears 
also reasonable. That the resident Tengalais 
have got a superior right to the Tengalais 
who do not reside in Conjeevaram and to 
all Vadagalais cannot be denied. They 
have got the mirasi, i.e., the office to recite: 
the prayers in question and receive the 
emoluments of the office. It is not likely 
that other persons also wonld he entitled 
to perform the duties cf the office. Recital 
of a different mantram or »rabandham 
during any ceremonial worship or hy any 
goshti would be performance of the duties 
of that office. That Sri  Snilesa Daya 
Putram isthe only mantram that is repeat- 
ed appears also from the evidence of the 
4th witness for the defendants, who is a 
Vadagalai and a trustee of this temple. 
He said that this is being done on 
account of the agreements into which the . 
parties had entered. We are, therefore, of | 
opinion that if is only the Tengalai 
mantram of Sre Sazlesa Daya Patram that 
may be recited within the temple during 
any ceremonial worship or by any goshti. 
We must accordingly modify the decree 
of the District Judge on this point. 

So far as the prahundham is concerned 
at the time of the puja, the Tengalais being 
the mrrasdavs have the right to recite if 
and the Vadaglais are entitled to join in 
the recitation only as worshippers, that is 
to say, they must repeat the same portions 
The 
dispute with reference to the period of the 
puja is whether the Vadagalais are entited 
to recite it before the Tengalais begin the 
mantram and prabandhem and also just after 
the Tengalais have finished the prabandham 
and before the puja is actnally over by the ` 
distribution of the theertham and the 
prasadam. It appears that the pwa which 


(2) 9 M, L. J. 355. 
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begins with the ringing of the bells consists 
of six asanas. The first asana is-the mantrasuna 
which sis the invocation of the deity. 
The.second is snanasana when the deity is 
bathed. The third is alankarasana when 
the deity is adorned. The fourth is bohjy- 
asana. The fifth is -also mantrasana; and 
the sixth is sayyasana, and after that the 
puja is closed. The TYengalais begin the 
recitation `of the prabandham during the 
third asana. There is a conflict of evidence 
as to whether it goes-to the. end af the 
puja. According to the Tengalai witnesses 
the Sathumurai, that is, the closing stanzas 
of the prabandham, is chanted at the time 
of the distribution of the prasadam, ete. 
According to the Vadagalai witnesses it is 
chanted before ; and during the asana other 
mantras or slokas are recited. Tt is contended 
that when the actual recitation by the 
Tengalais of the prabandham is not going 
on, the Vadagalais are entitled to recite the 
pralandhams in their own way. lt cannot 
be denied that when the worship js carried 
on and when it is necessary to recite the 
Tamil prabandhams, the Tengalais as ihe 
mirasdurs are bennd to and are entitled to 
recite them. Any recitation, therefore, during 
the puja, before they hegin it, would he: as we 
have already pointed ont, an anticipation 
of their worship; would perhaps render 
their worship even superfluous and would 
be an undoubted interference with their right 
to perform the puja. Such interference would 
also result from therecitation of the Tamil 
prabandhams during the period, if any, after 
the Tengalais’ recitation and before the 
close of the puja, We are, therefore, of 
opinion thut during the puja period, fiat 
is, from the commencement of the puja 
to its end, ¢.¢., till the distribution of the 
theertham abd the presadam the Vadagalais 
cannot repeat any prabandham of their own, 
but are only entitled to join the Tengalais 
as worshippers by reciting the same 
prabandhams which they recite. The decree 
of the District Judge will be ened and 
made clear on this point. 

The next question is whether ie Vada- 
galais are entitled to recite their praban- 
dham either at the time of the processions 
within the temple or at other places in the 
temple’ where the Tengalais do not carry on 
", vhe ‘worship: There is nothing in law. to 


prevent any Vadagalais from worshipping 
the deities consistently with the eqnal rights 
of other worshippers. Neither according t? 
the decisions nor according to the records’ 
to which we have above referred does there 
seem .to be anything to prevent any 
Vadagalai from repeating any portion of 
the prabandham separately and as an act 
of personal devotion. The question whether 
any individual may repeat any particular 
mantram or portion of the prabandlam 19 
one not for the Civil Courts to decide. We 
ean only decide the cuestion whether ary 
act would be an interference with 
Adbyapnkam miras of the Conjeeyaram 
Tengalais. Any interference in thé? puja 
from its commencement with the ringing 
of the bells to its close with the distribution 
of the theerthan. and prasadam is, we have 
held, a violation of the plaintiffs’ marasi 
right. The “processions are a part of the 
worship. Vadagalais cannot therefore form 
any goshti of their own and repeat any 
prabandham which is different from that 


porticn of the prabandham which is being 
recited by the marasdars. The right of 
any individual Vadagalai to worship the 


deity without interfering with others by 
the recital of any appropriate mantrams or 
prabandhams, ete in a temple is very 
different from the right to form a goshti or 
congregation of his own sect aud recite 
anything different from the grabandhams 
whieh are recited by the myrrasdars. The 
decision in the case Vijiarughavachariar v. 
Emperor (3) has nothing to do with 
processions inside a temple. The obser- 
vations of the Chief Justice in that case 
on the other hand are applicable to’ such 
processions, and they show that such 


processions cannot be interfered with by any 


Vadagalai goshti. 


We now proceed to deal with the case 
of processions outside the temple. There 
can be no donbt that the Vacdagalais as 
well as the Tengalais are entitled to use 
the public streets for processions. Whatever 
rights the Tengalais may have, those 


rights the Vadagalais also are entitled to. 


Bat one sect. should exercise the right 
without any interference with the other. 
The Wada sia, are gate; £ k like, 


+ 


- (8) 56 M. 534; 19.M, L, J. 17. 
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to go in a procession of their own by 
forming their own goshti and reciting their 
own muantram and their own prabandham : 
they cannot be interfered with in that by 
the Tengalais. The Tengalais have an 
equal right to go in a procession of their 
own. The right to go in procession has 
now been recognized by a series of 
decisions in India and the right has also 
been upheld by. the Judicial Committee of 
the Privy Council. When the Tengalais, 
therefore, carry the idol in procession, they 
are’ entitled to do so without any disturbance. 
The drummers, etc., march at the head of 
the procession; then the Tengalais form 
what, is called the prabandhams in which 
the Vadagalais are entitled to join as 
ordinary worshippers. But itis not denied 
that the Vadagalais are not entitled 
at that time to recite their own mantram 
or any other prabandham, This is im 
front of the idol. Behind the idol 
comes the Vadagalai Vedic goshti reciting the 
Vedas, etc. The Tengalais are entitled to 
join ib as ordinary worshippers, subject 
tothe same restrictions as Vedagalais when 
they join the prabandham goshti in front. 
This closes the procession. In the case in 
Vijtaragharachariar v Emperor (3), the Vada- 
galai goshti interposed botween tle idol 
and the Vedic goshti, and it was decided that 
as the Tengalais were not disturbed in 
their recitation of the prabandham the Vada- 
galais were not guilty of any offence, and 
the judgment in that case cannot be taken, 
therefore, to have .dealt with the question 
whether inlaw they are entitled to torm 
themselves, so to say, a part of the. procession 
by so interposing between the idol and the 
Vedic goshtt. Weare clearly of opinion that 
the intention in so doing is to make them- 
selves a part ofthe procession” and to take 
part in the worship of the idol. It is argued 
that no worship can be carried on in public 
streets. But that is not the question before 
us for decision. The qucst’on for decision 
before us is whether, while the Tengalais 
are going in procession and actually carrying 
on the worship, others are entitled to inter- 
fere with it and carry on a diffrent worship. 
We have no hesitation in hoiding that they 
are not éntitled to do so. 


The next question is whether the Vada- 
gala‘s are entitled te forma goshti behind 
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the Vedte goshti and sing their own ‘praban. 
dham and mantram. If they do not interfere 
with the Velice goshti, we do not think that 
there would be any objection to their doing 
so. As we have pointed out above, they have 
got as much rightas the Tengalais to use the- 
public street, and it has also to be observed 
that the Vedic goshti behind is composed of 
Vadagalat mzrasdars and the Tengalais only 
join as ordinary worshippers. We think, 
therefore, that the Tengalais are not entitled 
to an injunction to prevent the Vadagalais 
from doing so. 

As to the goshti infront, it stands ona 
different footing. The recital of the pra- 
bundhans in front of the idol is ‘considered 
more appropriate than behind the idol, and 
the Vadagalais insist upon their claim to do 
soon that ground. But we think the Judge 
is right in holding that this should not be 
allowed. The recitation of the prabandianis 
and the mantrvams in front of the idol can 
only be intended asa worship of the idol. 
If it is not intended as such, then there is 
no reason for insisting that they must be 
allowed to march in front, and the right to 
carry on such ceremonial worship resides in 
the resident Tengalais. For the reasons we 
have already given, to allow this claim would 
enable them to perform the duties of the 
office and destroy the value of the meras. 


The decree of the lower Court will be 
modifed accordingly. 
The parties will bear 


appeal, 


their own costs in 


‘ Decree modified. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAT, Decrer No. 464 
or 1910. 
o June 10, 1914. 
Present:—Mr. Justice Stephen and 
Mr. Justice Mullick. 
RAM SHARAN LAL AND OTHERS— 
DEFENDANT3S——APPELLANTS 
versus 
Maharaja Sri Kri RAM NARAIN SINGH 
Bahadur—PLAINTIRE— RESPONDENT. 
Jagir, grant of, nature of —“Putrapoutradi krame,” 
construction of-—Absolute and heritable estate. 
A grant of a jagir is œ grant for life only, but. 
whore the grant is made with the words “putrapout- 
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radi krame” the grantee takes an absolute heritable 
and alienable estate and all his heirs are capable of 
inheriting it. [p. 6:1, col. 2; p. 612, col. 1.] 

Rem Lal Mookerjee v. Secretary of State, 8 I. A. 46 
at p. 62; 7 C. 304 at p. 310; 100. L. BR. 349 (P. C.); 
4 Sar. P, C. J. 225; 6 Ind. Jur. 327, followed. 

Bhujanga Rao v. Ramayamma, 7 M. 387; 8 Ind. Jur. 
238; Lalit Mohwn Singh Roy v. Chukkun Lal Roy, 24 
C. 834; 241 A, 76; L C. W. N. 887 (P, C.), Perkash Lal 
v. Rameshwar Nath Singh, 31 C. 561, referred to 

Appeal against the decree of the Subordi- 
nate Judge, Hazaribagh, dated the 12th of 
August 1910. 

Babus Umakalt Mookerjee, Manmatha Nath 
Mookerjee and Satindra Nath Mookerjee, for the 
Appellants. 

Babus Provas Chandra Mittra and Susil 
Madhab Mullick, for the Respondent. 


JUDGMENT. —The plaintiff in this case is 


the zemindar of Pergana Raj Ramgarh which, 


includes Mouza Salga, of which he says that 
a jaigir was granted to one Kanshi Singh in 
1852. Kanshi had two sons, of whom one 
predeceased him, dying childless, and the 
other Banshi Lal succeeded him, but died in 
1897 without leaving male issue. The 
plaintiff succeeded in collecting rents for 
two years, but was dispossessed by the 
defendants in 1899. He now snes for 
possession and mesne profits, alleging that 
he is entitled to resume his ancestor’s 
grant onthe failure of male issue of the 
grantee. 

To this claim the defendants set up two 
defences, one based on fact and one on law. 
The first was that the grant was made not 
to Banshi, as the plaintiff says, but to 
Raghu, Banshi’s father, 
defendants are descendants in the male line. 
There are many difficulties about this defence, 
which is not supported by the evidence, and 
it was given up in the lower Court and not 
raised here, and need not, therefore, be 


further noticed. The second defence 
raises a question of some importance. The 
facts are that the subject-matter of the 


original grant was certainly a jaigir ard it 
was conveyed to Banshi with the words or 
word putrapoutrad: the significance of 
' which we have to determine. 
evidence which may be summarised by 
saying that it shows that jatgirs granted by 
the Raj were terminable on the death of 
male heirs, though there is no case to show 
that this was so where the words putra- 
poutrade were used. 
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There is good authority for saying that a 
grant of a jagir is a grant for life only, see 
Regulation XX XVII of 1793, section 15, and 
Gulaldas Jugjivandas v. Collector-of Surat (1); 
the question is how is this estate extended 
by the addition of putrupoutradi. The 
words literally translated are, as we under- 
stand, putra==son, poutra=-grandson, and 
ade==others, but the expression must of course 
be construed in the first place according 
to any construction that has been legally 
recognised. Such a construction is to be 
found in the following cases. In Ram Lal 
Mookerjee v. Secretary of State (2), the Privy 
Council recognised as correct a construction 
of putrapoutrad? krame which “regarded 
it as implying an absolute and heritable 
estate and as passing an estate of inherit- 
ance. The principal question then argued 
was whether the words would apply to a 
female as well as a male descendant; but 
the question arose in an administration suit, 
and the decision that the words in question 
passed an absolute estate of inheritance 
cannot be treated as obiter. The same view 
seems to have been taken in Bhujanga Rao 
v. Ramayamma (3). In Lalit Mohun Singh 
Roy v. Chukkun Lal Roy (4), the same words 
as before were treated by the Privy Council 
in thesame way. On the other hand in 
Perkash Lal v. Rameshwar Nath Singh (5), 
this Court laid down that in Chota Nagpur 
the general rule’ recognised by the Privy 
Council was modified by a custom that the 
words alalaud were to be interpreted’ as 
limiting a grant to the lineal male descend- 
ants of the grantee, and it is argued, and in 
our opinion cannot be denied, that no wider 
construction can be given to the words 
putrapoutrad:, But this custom was in 
effect applied only to a village in the Pergana 
Kanda." It is stated to be applicable to 
Chota Nagpur, which may mean the Pergana 
so named, or the area now known as 
Chota Naepove Division. Ifthe former the 
custom does not apply in this case; if the 
latter it seems that the decision was wider 


d; 8 B. 186 (P. C.). 


GQ) 61. A.5 

(2) 8 I. A. 46 at p. 62; 7 O. 30tatp, 310 (P. €); 
WUL ee et PO aaa ind, Jur. 327. 
(8) 7 M. 887; Ind. Jur. 238, 

a 24 0. 884; 24I, A. 76; 1 C. W. N. 387 (P.O). 
5) 31 C. 561. 
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than was necessary ‘on the facts of ‘the case. 
Tn the case of Musammat Roupnath Kunwar v. 
Maharaja Juggunnath Sahee Deo (6), a jaigir 
was granted nussalun bad nassulin in lieu 
of services and a castom ‘that the zemundar 
should resume the grant on the death of the 
jagirdar “without lineal descendants was 
recognised, Thelimits of the custom are 
not, however, prescribed, and the custom 


there acted on is not that which is now set 


up. 

The result is that we see nothing in the 
cases to modify the general rule laid down 
by the Privy Council, in its application to the 
present case. 

Under these circumstances we hold that 
the original grantee took an absolute, herit- 
‘able and alienable estate, and that all his 
heirs are capable of inheriting it. 

The result is that the appeal is allowed; 
the judgment and decree of the lower Court 
is set aside, and the suit is dismissed with 
costs here and in the lower Court. 


Appeal allowed. 
(6) 6 Sel. Rep, 158; 7 Ind. Dec, (o. s.) 785. 


MADRAS HIGH COURT. 
ORIGINAL SIDE CIVIL Appeat No, 24 
oF 1913. - 
February 18, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. . 
R. S. RAMANUJULU NAIDU AND OTHERS 
l PLAINTIFFS — APPELLANTS 
ii VETSUS 


yV. PARTHASARATHY ATYENGAR AND 


OTHNERK—DRFENDANTE— RESPONVENTS, 

Mection—Lriplicane temple schame—General ridery 
ii al personution—Iliterate voters, stynatu.e by— 
Invalidity of election. 

Per Sadasiva Aiyar, J—The presence of a large 
number of illiterate voters would make it easy to 
secure votes Ly bribes: ‘but a Court cannot take any 
account of surinises of this kind. [p. 6 4, col z.] 

The fact that certain voters have been calried’ to 
thé voting booth at the expense of the candidate can. 
not by itself vitiate the election, [p. 614, col, 2.] 


~ 


- 


Whos ip is. iced that a daan sae was dead 
and a certain other person’ voted in his name, the 
whole election is not invalid. That voting card alone 
should be discarded. [p. 615, col, LJ , 


The Common Law principles relating to parliamen- 
tary elections cannot govern the decision ina case 
which relate to the election of a temple trustee, though 
wherever the rules of that law are in conformity 
with justice, equity and good conscience, they might 
bo referred to for the mental satisfaction of a 
Judge in India. [p. 615, col. 1.] 

Because the agent of a candidate acting in hig 
iuterests asked somebody to personate a dead voter 
whose name by mistake continued to be in the list 
of voters, it is not just or right to disqualify the 
candidate withont proof that he authorised or 
raitfied the agent’s act. Itis right and just to treat 
that vote as invalid und not to go farther. [p. 616, 
col. 2. | 

The election of a trustee of the Triplicane temple 
under the scheme of 1895 cannot be set aside on 


- the sole ground that an agent of the successful! candi- 


date without authority from the candidate abetted 
a false personation which could have had no effect 
npon the result of the election. [p. 615, col 2] 

Where the election appears to have been fairly and 
honestly conducted it will not be invalidated by 
mere irregularities which are not shown to have 
affected the result, forin the absence of fraud the 
Courts are disposed to give effect to elections when 
possible. Gross irregularities not amonnting to fraud 
donot vitiate an election. No election would be 
avoided at Common Law for general personation. [p. 
616, col. 1.] 

The intention of the scheme decree of 1895 is that 
it is not open to question, the validity of a vote passed 
by the trustees without objection having been raised 
atthe time of their receiving it, and that itis not 
open to question the decisious given honestly on the 
objections raised by the surviving trustees by any 
proceedings in Court. The requirement that they 
should state the objection and their decisions m 
writing can only have been intended for the pur- 
pose of its evidentiary value in case their decision 
is attacked as dishonest in a subsequent. suit, ` The 
omission to record the objections and decisions where 
objections were disallowed, though it amounts to a 
serious irregularity, does not invalidate the election. 
[p. 617, col. 1.) 

If an illiterate voters name is written with his 
consent in the presence of the polling officers, it is 
in the eye of the law of the same effect as a literate 
voter himself signing. Where the voting paper is 
required to be signed or marked by the voter, the 
signature put in by his authorised agent. in his pre- 
sence satisfies the requirements of the clause of the 
scheme. [p. 617, col. 2.] 


Tt is a substantial compliance with the clause in + 


« the Jriplicane temple scheme if the voter hands the 


voting paper to somebody in the presence of the 
darmakarthas and if that person nat once hands. it 
in to the presiding darmakariha. [p. 617, col. 2.) 


The Cerrts cennet disqualify a mar merely Lecatse 
he wes rpricus to teccme a trusice cf a tem ple, 
encer ip beirg rew a cevcicd rrd Ienovialle civi 
(Kecevwlich gives infterce ird peower ip tLe ecm 
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munity, though according to the true Hinda religion 
a Hindu ought not at all to be anxions for a 
darvialartha’s placo. [p. 618, col. 1.] 

» As regards the scheme itself, the extreme demo- 
cratic view that education and character shonld have 
no weight, that the vote of the most ignorant or the 
least honest should have the same effect as the 
vote of the most highly cultured or the most 
saintly person, is repugnant to the Hindu Shastras 
which are based upon a heirarchical system in which 
the character and learning of the persons giving 
Opinions should be given much move weight than 
me numerical strength of such persons. [p. 618, col. 
1. 

Per Napier, J—The Triplicane temple scheme as 
settled by the Court did not create the right to 
vote. It only limited the exercise of that right to a 
certain number of such persons. Clause 17 of the 
scheme is nob an ouster of the jurisdiction of an 
ordinary Court. The Court has got power to review 
such decisions. [p 620, col. 1.] 

Where a judicial tribunal comprised of two per- 
sons performs its functions by one only, its decision 
is a nullity. [p. 620, col 2.] 

Personation by itself does not invalidate an election. 
The proper course is to strike off the number of votes 
proved to have been given by personation. Where in 
spite of such ‘striking off, the resalt will not’ be 
ae the election need nob be set aside. [p. 620, 
col. 2.) . 

Where the facts proved do not establish that the 
majority have been’ prevented from electing the 
candidate they preferred, the election’ need not be 
set aside. [p. 621, col. 1.] 

Rules of equity and good conscience do not require 


that an election should: bə declared void because the ` 


agent of a candidate has been guilty of one or two 


acts of bribery. No agency can be imputed inthe : 


‘case of a crime: nor should it be presumed unless the 
bribery by the agent is very extensive or other 
circumstances bring it home’ clearly to the eee 
of the candidate, [p 622, col 1.] 


Appeal from the decree of the, Hon'ble 
Mr, Justice Wallis, dated the 16th January 
1913, in the Ordinary Original Civil Jurisdic- 
tion of this Court, in Civil Sait No, 233 of 
1913. 


Mr. T. R. Ramachandra Iyer, for the 
Appellant. f 
Mr. T. Rangachariar, for the Respondent. 


JUDGMENT. 


SADASIYA AIYAR, J.—The plaintiffs are the 


‘appellants. They brought this suit for the 
‘following reliefs:— 


(a) For a declaration that the Ist defend: 
ant has not been duly elected tothe office 


of trustee in the Triplicane Parthasaradhi 
„Swami Temple; 


(b) for an injunction directed to the 156 


defendant ` prohibiting him from doing the 
duties of-the ‘office; - 


a a w eee to y we f 


(c) for an injunction to the two. other 
trustees of the temple, (defendants Nos. 2 and 
3) prohibiting them from associating the, Ist. 
defendant with themselves in performing the 
duties of the trustee and; 

(d) for certain supplementary reliefs. 

The election for the vacancy in the 
trustee’s office was held within the temple 
precincts on the 13th August 1511 (a Sunday) 
in accordance with the scheme settled by 
Mr. Justice Best in May 1895, in Civil Suit 
No. 161 of 1891. The portions of that 
scheme material for the decision of the 
present suit might be thus set out: 

Paragraph 4:—All persons shall be 
entitled to vote who shall be of the Tengalai 
sect of the male sex of the age of 21 years 


_and upwards resident- in Triplicane within 


certain boundaries. 

Paragraph 12:—When a trustee’s vacancy 
occurs, the election shall be held by the 
surviving trustees or trustee at the said 
temple from 6 a. M. to 7 P. M. 

Paragraph  13:—Every voter shall 
receive at the polling station and hand in to 
the said surviving trustees or trustee a 
voting paper with the name of the candidate 
voted for. Such paper shall be signed or 
marked by. the voter. 


Paragraph 15:—The surviving trustees 
or trustee shall receive and count all votes 
at the close of the election in the presence 
of such headmen as may choose to be pre- 
‘sent at such receipt and, counting. ‘I'he 
President (that is, the senior of the surviving 
dharmakarthas) shall immediately declare 
the name of the person who shall have 
received the largest number of, votes and 
shall publish the resulé of such election by 
affixing a notice signed by himself to each 
of the two gates of the said temple, and 


thereupon the person so’ declared shall De 
deemed tobe duly appointed aud to ben: 


‘dharmakartha, 


Par ag) ‘aph = 16:-Any 


person — whose 


pame is in the voterg’ list shall also be entitl- 
‘ed to bring instances of personation to the 


notice of the surviving dharmukar thas, provid- 


“ed that no such objection shall be taken after 
‘the voting paper has been once accepted 
and. passed by the surviving dharmakarthas. 


Paragraph 17.—On any objection. being 


‘taken asto false personation, the surviving 
_dharmakarthas shall mark such voting papap 


N 


614 


INDIAN CASES, 


[1915 


RAMANUJLU NAIDU V. PARTHASARATHY AIYENGAR, 


and shall inquire into the matter and shall 


either allow or disallow such votes at their 
discretion and shall state and sign each 
such objection with their decision thereon. 


The objections pressed before us to the 
election of the lst defendant are:—(1) The 
voting of the 13th August 1911 beganafter 
6. A. M. and ended before 7 P. M. 

(2) At the counting of the votes, the 2nd 
defendant (one of the two surviving trustees) 
was not present. 

(3) The lst defendant’s agents bribed a 
large number of voters who voted for the Ist 
defendant. 

(4) The Ist defendant and his agents 
abetted false personation of dead persons as 
voters. 

(5) The lst defendant and his agents 
abetted personation of absentee voters. 

(6) False personation votes were so 
numerous that but for it the Ist defendant 

could not have won -the majority. 

(7) Many persons entitled to vote were 
deprived of their franchise by being told 
that their names had already been ticked 
off and that they should be deemed to have 
voted. 

(8) The defendants Nos. 2 and 3 (surviv- 


ing trustees), of whom the 3rd defendant. 


was the President, neglected to take note of 
the objections. regarding indentity and to 
give decisions. 

(9) In the case of numerous illiterate 
voters the voting papers were not marked 
by the voters. 

(10) The temple amin, Ramanujachari 
(lst defendant's cousin) put into the voting 
box a large bundle of voting cards supposed 
to contain names of voters. Noue of those 
voters came tothe polling station or signed 
those cardsin the presenceof the polling 
officers. The number of cards, so thrown 


“in, was about 50 or 60 in favour of the lst 


defendant. 

I might at once state that I respectfully 
agree with the learned trial Judgein most 
of his conclusions on these ten points. 

On the first point, I find on the evidenc e 
that the surviving trustees were ready at 
6 a.M. to begin the election and that no 
voter was prevented from voting at 6 A. M., 
though the first vote was recorded at abont 
6.15 a.m, as the President and the re- 


` presentatives of the various candidates were 


‘Udayar (1) 


making arrangements to secure the due 
conduct of the election. As regards the 
closing hour, I am satisfied that the doors 
were not closed before 7 P. N, 

As regards the 2nd objection I am satistied 
onthe evidence that the 2nd defendant, who 
is now dead and who was a partisan of the 
unsuccessful candidate, Veeraraghavachary 
(the rival of the lst defendant) left the 
place after 7 r. m. and after the counting 
began, because he knew even before 
the counting that his candidate 
was ina minority and because he (the 2nd 
defendant) was an old and infirm man who 
was tired through a long sitting during an 
excited, hotly contested election. To make 
the presence of an unwilling trustee at the 
final counting an indispensable mandatory 
condition to the validity of an election would 
stultify the whole scheme, and I am clear 
that it is only a directory provision. 

As regards the third objection Lam unable ` 
to believe any of the witnesses who speak 
either about the bribery of particular voters 
or about the prevalence of general bribery. 
As the learned trial Judge has remarked, it is 
so easy to manufacture evidence of this kind. 
No doubt, Prasanna Raghava Chary (an old 
election war horse as Mr. T. Rangachari 
styled him) must have taken a great deal of 
interest in canvassing for votes on behalf of 
the lst defendant. No doubt also, the 
presence of a large number of illiterate 
voters would make it easy to secure votes by 
bribes, If, on account of this latter fact, 
oral evidence, of however weak a kind, about 
bribery having taken place should be 
believed, then in every election under the 
scheme, it must be found that bribery las 
taken place, as evidence not less weak than 
that given in tbis suit is almost sure to be 
available to the defeated candidate and his 
friends. I agree, therefore, with the trial 
Judge that the Court cannot take any account 
of surmises of this kind. That many voters 
got free rides in gutkas to the voting place 
at the expense of the lst defendant is not 
denied. No case has been cited to wus in 
which the fact of certain voters having been 
carried to the voting boothat the expense 
of a candidate. has been by itself held to 
vitiate the election, 

Krishnaswami Ayyangar v.  Stvaswamed 


turned upon the construction of 
(1) 20 M. 166; 15 M. L. J. 449, 
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rule 19 of the rules framed by the Local 
Government for the conduct of elections 
undere section 7 of the Religious Endow- 
ments Act, XX of 1863. That rule 19 pro- 
vides that a candidate was disqualified to 
he a member of the committee if he had 
given consideration’ in return for a vote. 
‘As the candidate in that case admitted that 
he spent money in paying his voter’s train” 
fare, cart hire, e¢ cetera, the learned Judges 
held it proved that he had given some 
other consideration to the voters besides 
the expenses of cart hire and train fare 
and that he was, therefore, disqualified. I 
must state that I not only agree with the trial 
Judge that the plaintiffs have failed to prove 
bribery, but I go further and hold that, in 
my opinion, the evidence tendered by the 
plaintiffs on this matter is false. 


Coming to the fourth question there is no 
reliable evidence that any dead voter was 
personated except one Nagappa Maistry, who 
is proved to have died in April 1911 three 
and a half months before the election took 
_ place. The Ist defendant’s younger brother 
and agent, Bashyam Iyengar, says that 
there was anovher living voter, Nagappa 
Maistry, whose whereabouts are now not 
known. I am unable to believe him. I 


have little doubt that somebody who can- - 


not be now identified personated the dead 
Nagappa Maistry and voted at the 
election. There is no proof, however, that 
the Ist defendant’s brother had induced 
that unknown person to personate the dead 
Nagappa Maistry. Fvenif the lst defend- 
ant’s brother had done so, there is absolutely 
no proof that Ist defendant did so or had 
authorised his brother to do so. The cnly 
legal result is that the voting card alleged 
to be signed by Nagappa Maistry should be 
discarded and I do not think that the whole 
election becomes invalid on that account. 
The scheme of 1895 does not state that if 
false personations are proved at au election, 
the election should be deemed void on that 
ground alone. 


As a good deal of argument was directed: 
to the point, I shall say a few further words 
about it, I am clear that the Common 
Law of England relating to parliamentary 
‘elections cannot govern the decision in this 
case which relates to the election of a 
bempletrustee though, of course, wherever 


the rules of that law are in comformity with 
“justice, equity and good conscience” they 
might be referred tofor the mental salis- 
faction of the Judge in India, who finds 
that his decision based on justice, equity 
and good conscience happens to be also in 
accordance with those Parliamentary Common 
Law rules. Section 18 of the Charter Act of 
1862 and section 19 of the Charter Act 
of 1865 ordain that the High Court in the 
exercise of its ordinary original jurisdiction 
shall apply sach law or equity avhich would 
have been applied by the Supreme Court at 
Madras whose powers became vested in the 
High Court. The Charter Act of the 
Supreme Court, clause 26, provided that 
jndgment should be given according to 
“justice and right.” It was contended by 
Mr. T. R. Ramachandra Atyar, Vakil for 
the appellants, that according to the English 
Parliamentary Common Law, any act of 
fraud or corruption brought home to a 
candidate or his agent invalidates a Parlia- 
mentary election. J shall assume without 
deciding that it is “justand right”, so far 
as the candidate himself is concerned, to 
disqualify him if ab a temple election he 
had himself been directly guilty of fraud or 
corruption. But I am not prepared to hold 
that, because the lst defendants brother 
acting in the lst defendant’s interests asked 
somebody to personate a dead voter whose 
name by mistake continued to be in the 
list of voters, it is just or right to disqualify 
the Ist defendant without proof that he 
authorized or ratified his brother’s act. I 
think that while it is “right and jast” to 
treat that vote as not to be counted in the 
Ist defendant’s favour, it is not right and 
just to go further. Attainment of sub- 
stantial justice is stated to be the end 
which the Supreme Court onght to have in 
view (see section 22 of the Supreme Court's 
Charter of 1800). L am clear that the 
speedy attainment of substantial justice 
would not be promoted if the election of a 
temple trustee under the scheme of 1695 
was to be set aside, on the sole ground that 
an agent of the successful candidate without 
authority: from the candidate abatted a false 
personation which could have had no effect 
upon the result of the election. In this 
view, I think it will only lead to confusion 
if [ refer in detail to the numerous cases 
quoted before us or to the provisions of the 
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Numerous Corrupt Practices Acts passed ih proved by the 


“linglang. 

I shall make only one or two quotations 
as regards. the English and American prac- 
tice: “Where an election appears to have 
been fairly and honestly conducted, it will 
not be invalidated by mere irregularities 
which are not shown to have affected the 
result, for in the absence of fraud the 
Courts are disposed to give effect to elec- 
tions when possible. And it has even been 
held that gross irregularities nob amount- 
ing to frand do not vitiate an election...... The 
power to throw out an entire divisicn is 
one which ought to be exercised with the 
greatest care and only under cirenmstances 
which demonstrate beyond all reasonable 
doubt that the disregard of the Jaw has 
been so fundamental or so persistent and 
continuous that it isimpossible to distinguish 
what votes are lawful and what are unlawful. 
or to arrive at any certain result whatever, 
or where the great body of the voters have 
been prevented by violence, intimidation, and 
threats from exercising their franchise.” 
Cyclopedia of Law and Procedure, Volume 
AV, pages 872 and 373. 

“In Balfast Borough Western Division case 
(2) thirteen cases of personation were 
proved, but the Court refused to avoid the elec- 
tion,-because none of them were brought home 
to the respondent or his agents, andintimated 
that there was no authority that an election 
would be avoided at Common haw for 
general personation.” Rogers on Iilections, 
Volume IJ, page 374. 

In the present case the Ist defendant got 
65% votes out of 1354 voting cards placed 
in the poll box, while Veeraraghava Chari 
got only 5382 votes. Rejecting the voting 
card alleged to be-Nagappa Maistry’s voting 
card, the Ist defendant had still a majority 
of over 120 over Veeraraghava Chari. (It 
is unnecessary to refer to votes cast for the 


"$ 


two other candidates as the two together- 


got less than 200 votes). 


: Coming to the fifth ‘objection I hold.-on: 


the evidence that it is-not proved that any 


absentee voter was personated or that the 
lst defendant's agent abetted any such false- 


personation.- -The trial Judge seems to have 
held that the personation of one Bashyam 
lyangar by’ another Bashyam Tyangar was 


(2, (1666) 4 O'M. & H. 106 at p. 108. 
i al ‘ r 3 - b 


“been proved. 


evidence. I find myself 
unable to agree that that personation has 
I see no sufficient reason not 
to accept the evidence of D. W. No. 5, wlo 


‘states that his son-in-law Bashyam was not 


a voter as he had goneto Ouch about a year 


‘before the election and that the Bashyam 


Iyangar who did vote was residing in his 
house then and was a voter then. 

As I bave found that there was only one case 
of personation of a dead voter, the sixth 
contention, namely that the false persona- 
tion votes were so numerous that but for it 
the lst defendant could not have won the 
majority, falls to the ground. 

We come to the seventh objection which 
is that many persons entitled to vote were 
deprived of their franchise by being told 
that their names had already been ticked 
olf. Under the scheme (paragraph | 16) 
after the voting paper has been once“ ac- 
cepted and passed” by the surriving dharma- 
karthas no objection could be taken that a 
voting paper is signed by a person other 
than the voter mentioned in it. I think 
that that isthe reasonable meaning of clause 
16. The judgment in pursuance of which 
that scheme was drafted is that of Collins, 
C.J., and Parker, J., in Appeal No. of 


. 1895 and it contains the following passages: 


“It may be safely left to the dharmakartas to 
decide who are members of the Tengalai sect 
entitled to vote.’ “The headman’ will be 
useful in identifying voters.” That judgment 
further deprecates “delay and expense in 
the conduct of the election? and heuce 
disapproved of the suggestion that some 
independent person appointed by the Court 
should be present at the election. ‘he learned 
Judges then say “the scheme should be 
self-wurking, if possible’ and “it is better 

..to trust to the good sense and 
piahi pp of thd dharmakaria and head- 
man to show it a fair working trial.” 


. Having also in view the 17th paragraph 
of the scheme which provides that the 
peas dharmakarthas are at their “dis. 

retion’”? to decide whether there had been 
false persoudtion (I take this to mean fiat. 
their decision to the best of their judgment 
after honestly and summarily inquiring 
into the matter shall be final) and having 
further regard to section 15 of the scheme 
which provides for the presence of the caste 
so. x, ç 4 6 ` 4 ` © = Nia = 
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‘headmen when the dhurmakarthas receive each 

vote before accepting and passing it {or 
befere rejecting it on objections), I agree 
with the learned trial Judge that the in- 
tention of the scheme decree was that it 
is not open to question the validity of a 
vote passed by the trustees without objec- 
tion having been raised at the time of their 
receiving it and that it is not open to ques- 
tion the decisions given (honestly on the 
objections raised) by the surviving trustees 
by -any proceedings in Court. This conclu- 
sion is supported, in my opinion, by the 
final words of paragraph 15 of the scheme, 
which states that the person declared 
at the end of the voting day to have 
‘been elected should be “deemed to be” 
dharmakartha of the temple. Even if I 
am wrong inthe above opinion and even if 
the persons, who afterwards wanted to vote 
and who were told that their names had 
‘been ticked off, would have given their 
votes to Veeraraghavachary and had really 
not voted before (it will be seen I am 
making here two large presumptions in 
favour of Veeraraghavachary) if has not 
been shown that it would have affected the 
result which was in favour of the lst defend- 
ant, 

Coming to the Sth objection there was no 
doubt a serious irregularity committed by 
the defendants Nos. 2 and 3 in not taking 
notes of the objections made at the time of 
their receiving the votes, but most of the 
objections are proved to have been at once 
withdrawn. However, clause 17 of the 
scheme does require the surviving dharma- 
karthas to state and sign each objection with 
their decision. As I have already held that 
their decision js final if come to honestly, the 
requirement that they should state the objec- 
tion and their decision in writing can only 
have been intended for the purpose of its 


evidentiary value in cese their decision is - 


attacked as dishonest in a subsequent suit. I 
ageee with the trial Judge that the 3rd defend- 
ant was thoroughly impartial in his con- 
duct of the election and that his decisions, 
on “the ‘objections raised (which decisions, 


according to my construction. of the pleadings 


in this case, were concurred in by the 2nd 
defendant) were honestly come to after sem- 
may inquiry. on the spot, which is all that, 
in my opinion, is provided’ for in the scheme 

gad thet the omission (vthuugu itis w serious 


by his authorized agent in 


P 


irregularity) to record the objections and 
deeisions where the objections were 


disallowed, did not invalidate the election. 


I would, however, givea warning to the 
trustees for their guidance in subsequent 
elections that in cases of objections which 
are pressed. they would consult their own 


‘interests and the interests of the devastha- 


nam by noting the objections and the 
decisions at once as they ought to do 
acvording to the scheme. A brok containing 
four columns for entering the name and 
number of the voter whose alleged vote is 
objected to, the nature of the objection, 
the person or persons objecting and the deci- 
sion signed by surviving dharmakarthas can 
be easily opened. 

The ninth objection as to the voting papers 
not having been marked by the voters as 
provided for in paragraph 13 of the 


‘scheme does not require serious notice. If 


an “illiterate voter’s name is written with his 


eousent in the presence of the polling off- 


cers, it is in the eye of the law of the same 
‘effect as a literate voter himself signing 
and as the paper should only be “signed or 
marked” by the voter, the signature put in 
his presence 
satisfies the requirements of the clause. 

The tenth and the last objection as to a 
large number of voting cards having been 
placed in the veting box in the absence of 
the voters is not proved by any evidence 
worth the name; what happend was that nine 
archakas of the temple who werealso voters 
were allowed to remain just outside the 
polling enclosure bnt withinthe sight of the 
polling officers and fill up their voting 
cards from there and to hand them in to 
the temple peon (or as’ one witness says, to 
one of themselves) who brought and handed 
them to the President There was no doubt 
a slight irregularity here, as the 13th 
clause of the scheme provides for -every 
voter Landing in his voting. paper directly 
to the dharmakarthas. Of course, if there are 
two surviving dharmakarthas, one voting paper. 
cannot be handed in to both the dharmakarthas. 
simultaneously. L think thas if the voter. 
hands it in to somebody in the presence of 
the dharmakarthas. and if tha& person . at- 
once hands if in to the presiding dharmakariha, 
it substantially complies with the : clause 
13 of the schemes Hayving-disposedof all the 
objectiuno 1 shall make a few mney] 
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remarks with reference to the observations 
made during the course of the arguments by 
the learned Vakils. 

Mr. T. R. Ramachandra Aiyar expressed 
surprise that any Hindu should canvas for 
votes to obtain the office of trustee of a 
temple. Itis true that according to archaic 
Hindu notions a Hindu ought not at all to be 
anxious fora dharmakartha’s place. The Uttra 
Kanda of the Ramayana contains several chap- 
ters which are‘not to be found in many editions 
and are believed by learned scholars (from 
their style and the character of the stories) 
to be later mythological additions to the 
original work of Valmiki Rishi. In one of 
these chapters (Chapter 69) there is a story 
ofa man having been born inthe canine 
species because he as a patriarch (bulapathi) 
had had in his former life to do the duties 
of a temple trustee. The man in the 
animal body was wantonly struck and in- 
jured in that body bya bekshu. The animal 
took its revenge by persuading Sri Rama- 
chandra to appoint his enemy asa kulapathi 
and the reason the animal (which remem- 
bered its past birth) gave was that his enemy 
was sure to suffer future torments in hell, 
it being impossible for the manager of 
temple properties, however honest he may 
be, to escape from’ grievous sin asa super- 
human standard of diligence is required ola 
temple trustee. But in these days, those 
archaic, notions owing (it may be as Mr. T. 
R. Ramachandra Aiyar said) to the decay of 
true religion in the minds of modern Hindus 
- do not prevail and Courts cannot disqualify 
a man merely becanse he was anxious to be- 
come the trustee of a temple, trusteeship 
being now a coveted and honourable civil 
office, which gives influence and power in 
the community. 


As regards the scheme itself, the extreme 
democratic view that education and character 
should have no weight, that the vote 
of the most ignorant or the least honest 
should have the same effect as the vote of 
the most highly cultured or the most saintly 
person is, no donbt, repugnant to the 
Hindu Shastras. The Hindu society from 
the second stage has been based upon a 
hierarchical system in which the character 
and learning of the persons giving opinions 
were to be given much more weight than 
the numerical strength of such persons. 


“AS ~~ 


In the system of Government also, accord- 
ing to Hindu notions, there was a hierarchical 
gradation, the headman of 20 villagese was 


‘placed over the headman of 10 villages, who 


was placed over the headman of 5 villages 
who, in his turn, was placed over the headman 
of one village. (See 7th Chapter of Manu, 
Slokas 115 to 117). I might, therefore, be 
permitted to suggest that bribery and 
charges of bribery at elections might be 
considerably minimised if Tangalais who 
cannot sign their names be debarred from 
voting at the elections for a dharmakartha’s 
place. In Athan Sadagapala Chariar - v. 
Eliuvalli Srinivasa Chariar (3), I have men- 
tioned that there are thirty-two sins which 
should not be committed in a temple and 
I was, therefore, at first inclined to suggest 
that as the holding of elections within the 
temple premises is certain to lead to the 
commission of several of these sins, the 
scheme might be modified by providing for 
the holding of clections in some other 
place. Bunt as the sins committed during 
the heat of the elections are not more 
heinous than what are being committed in 
these modern days almost daily within 
most temples and as convenience requires 
that the election should be held within the 
temple precincts, I shall drop that sugges- 
tion. 


Mr. T. R. Ramachandra Aiyar in the 
course of his arguments rather jestingly 


-referred to an appeal at once in the temple 


to the presiding deity from the decision 
of the trustees on the question of the irregu- 
larities in the election proceedings. As- 
suming that the deity has not left the - 
precincts of modern temples (which the 
deity ought to have done long ago accord- 
ing to the Thanthra Shastras owing to 
the traffickings and the sins of commission 
and omission now going on in most temples), 
the holding of the election in the temple 
precincts where some of the voters at least 
would be afraid of committing glaring sins 
may lead to a less number of malpractices 
than if the elections were held in some 
other place. 

In the result T would dismiss the appeal. 
The 3rd defendant will take his costs out 


(8) 19 Ind. Cas, 257; (1918) M. W. N. 289 at p. 30i; 
13 M, D. T. 340. | 
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of the temple funds. The Ist defendant will 
get his costs from the plaintiffs, who will 
bear their own costs. 

Napier, J.—This is an appeal from the 
judgment of the Chief Justice (then Mr, 
Justice Wallis) dismissing a suit to de- 
clare that a certain election for the 
vacant office of dharmakartha of the Sri 
Parthasarathi Swami Temple, Triplicane, was 
nul) and‘void. The plaintiffs are worshippers 
and voters. The first defendant isthe person 
elected. The 2nd and 3rd defendants are 
the surviving dharmakarthas; and the 4th 
defendant is a.dharmakartha elected to fill a 
subsequent vacancy. The allegations on 
which the suit is founded are to be found in 
paragraph 15 of the plaint and fall under 
eleven heads. The first two relate to the 
time when the polling commenced and was 
concluded. The 7th complains that the 
illiterate voters did not affix their marks to 
their voting papers with their own hand. 
The 8th charge is that the acting amin 
brought a large number of voting cards and 
threw them into the voting box to swell the 
votes in favour of the lst defendant. The 
9th charge is that cards forged by the Ist 
‘defendant were used instead of the proper 
voting cards . The 10th alleges that persons 
who desired to vote for other candidates were 
kept away by the intimidation of the parti- 
Sans and agents of the Ist defendant, and the 
last that the 3rd defendant conspired with 
the first defendant.to bring about false 
personation, The learned trial Judge has 
dealt with these various allegations, and 
found that such of them as impute improper 
conduct to the Ist and rd defendants ave 
false and that the others which . relate to the 
procedure of the election are either false or 
immaterial. I entirely agree with the view 
taken by the Judge and have nothing to add 
to the reasons given by him. 

The remaining allegations charge bribery, 
shutting out of votes, refusal to note objec- 
tions and personation, and a further complaint 
is made in this Court that the learned Judge 
refused to allow the plaintiffs to call witnesses 
to establish this last charge and prove. that 
other persons had voted in their names. 

Dealing with -the last point first, the 
learned Judge held that, after proper inquiry 
‘had becn made by the dharmakarthas and a 
yote accepted in the name of’ a particular 
‘ person, that vote could not be removed and 


that, therefore, it was useless to offer evidence 
that the person really entitled to vote did not 
vote. ‘This decision is based on the langu- 
age of rules 16 and 17 of the scheme, which 
provide that a voter shall also be entitled to 
bring instances of personation to the notice 
of the surviving dharmakurthas, that on any 
objection being taken they shall mark such 
voting paper, enquire into the matter and 
either allow or disallow such vote at their 
discretion and shall state and sign each such 
objection with their decision thereon, but 
that no such objection shall be taken after 
the voting paper has been once accepted and 
passed by the surviving dharmakarthas. It ig 
contended by the respondents that the view 
of the learned Judge is correct and that the 
surviving dharmakarthas were a judicial 
tribunal created by the Court, whose decision 
in the absence of fraud could not be reviewed. 
The appellants contend that the careful 
provisions point to the conclusion that the 
evidence should be recorded for the purpose 
of being considered by the Court. 


The respondents rely on two cases in this 
Court, Secretary of State for India vy. Venkate- 
salu Naidu (4) and Nataraja Mudalar v. 
Municipal Council of Mayavaram (5), and 
a decision of the Bombay High Court in 
Bhaishankar v. Municipal Corporation of 
Bombay (6). In my view these cases do not 
support their contention. The case of Secre- 
tary of State for India v. Venkatesalu Naidu 
(4) decides that, where by Statute a person 
is disqualified from being a Municipal Coun- 
eilloy when he has been guilty of an offence 
which in the opinion of the Governor in 
Council unfits him for the post, he cannot 
hold it. The words “in the opinion of the 
Governor in Council” are conclusive and the 
Courts have always refused to substitute 
their opinion for that provided in the Statute, 
The ease of Nataraja Mudaldar vy, Municipal 
Council of Mayavaram (5) decides that the 
statusof a Municipal Councillor is the creation 
of Statute and that creation is subjeet inter alia 
to the cordition imposed by the election 
rules, that when an order is properly passed 
by the Collector under the rules, it cannot bo 
questioned in the Ccurts. The position here 


(4) 80 M. 118; 1 M. L. T. 435. 

(5) 12 Ind. Cas. 311; (1911) 2 M. W. N. 233; 10 M. 
Tı. T) 219; 21 M. L. J. 878. os 

(6) 31 B. 604; 9 Bom, L. R. 417. 
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is entirely different. ` The persons who sought 
to vote and _ to be allowed to give evidence 
that the votes purporting to be in their 
names- were not their votes, were persons who 
were worshippers of the temple and as such 
prima facie entitled to elect the dharmakartha. 
The scheme settled by the Court did not 
create their right. 


All that the scheme purported to do was 
to limit the exercise of that right to a certain 
number of such persons: so that not only was 
their status not created by Statute, but it was 
not created: by the decree. The case of Bhat- 
shankar v. Municipal Corporation of Bombay (6) 
was one under the Bombay Municipal Act of 
1888, which provided by section 33 that the 
Chief Judge of the Small Cause Court should 
exercise jurisdiction to d-termine the validity 
of a contested -election and provided - also 
that his order should be conclusive and that 
every election not’ challenged before him 


should be deemed to have been to allintents. 
Here 


and purposes a good and valid election. 
again isa statutory body created and sole 
jurisdiction conferred “upon a particular 
Court, and nothing could be clearer than 
the language of section 33. Jentirely agree, 
if 1 may say so with respect, with the 
language of the learned Chief Justice on 
page 609: “In such.,a case there is no 
ouster of the jurisdiction of the ordinary 
Courts, for they never’ had any; there is no 
ehange of the~old order of things; a new 
order is brought into being.” Applying 
this test to the present case, it is clear how 
different the conditions are; for. here the 
Court which passed a decree is being asked 
to decide whether a person whose rights 
have been declared by that decree has 
suffered a violation of those rights, and itb 
is sought to oust its jurisdiction by the 
language of the decree. It was not con- 
tended that the Court could not interfere 
if the President settled a list in violation of 
rule 10, or on'an alleged violation of rule l5, 
but. reliance was placed on the- words `“ a 
their discretion” ‘inrule 17. I pointed out 
in, tho course of the argument that the 
words, were meaningless and Mr. Rangachari 
suggested that they, meant, to the best of 
their judgment. If that is to be accepted, 
the case for finality on ‘the words goes for 
Courts that_do not interfere’ with discretion 
and are not 60 limited i in cases of error. 


` _— re 3 


al iD -e a 


Further, in my view the respondents 
have advanced an argument which is fatal 
to their case. Admittedly the juristliction ` 
was to have been exercised by the surviving 


dharmakarthas. It is clear on the evidence 
that it was exercised by the President 
alone. Where a judicial tribunal com- 


prised of two persons performs its 
functions by one only, ib seems clear 
that its decision is a nullity, and in that 
view the decision would have to be ignored. 
But I agree with the cantention of the 
appellants that the dharmarkarthas were 
not created a tribunal by the decree, but 
as it was necessary that some one should 
give a decision on questions of this sort, 
they were invested with that duty, but the 
Court had power to review their decision. 
Admittedly the president did not conform 
to the regulations laid down in rule 17 in 
that he did not state and sign the objection 
in respect of objections disallowed. In my 
opinion the double illegality of the proce- 
dure is fatal to the decision’ of the Presi- 
deut, and also in my opinion the learned 
Jado should have admitted the evidence 
sought to be adduced. 


I think, however, that this illegality, 
does not invalidate the ‘election. For 
reasons which will be given later I find 
no authority for the proposition . that 
personaticn by itself has this effect and it 
is certainly not so provided in the scheme. 
The proper course in my view is tostrike 
off the number of votes proved to have 
been given by personation. In this case 
the learned Judge having declined to admit - 
the evidence, it is Impossible to say how 
many cases of personation there were. But 
on the allegations of the plaintiffs there were | 
not more than fifty. At the highest, there- 
fore, they will be entitled to have fifty 
votes struck off .from the successful candi- 
date’s votes; and as he had a majority of 
more than one. hundred, the doing of this 
will not affect the result. This objection, 
therefore, fails. 

The next, allegation is thnk of general 
bribery. I am, not satisfied that general 
bribery has been proved ; and evenifit had 
been ‚established to a certain extent, but 
had not been brought home to an agent of 
the candidate, I should hold that it 
none not invalidate the election. .The point 


wa nd a, ee ia bah KE E + oeny A wÁ È J oo 
~ 
4 


Vol, xvin 


INDIAN CASES, 621 


RAMANUJOLU NAIDU Ut, PARTHASARATHY AIYENGAR. A 


was considered by the Court of Common 
Pleas in Woodward v. Sarsons (7), It was 
a case stated -under the Corrupt Practices 
Municipal Elections Act of 1872, 35 ‘and 
36 Vic., C. 60, section 15. The judgment of 
the Court was given by Lord Coleridge, Chief 
Justice, and on page 743 the following pro- 
position is stated; “ What is the true state- 
ment of the ‘rule under which an election 
may be avoided by the Common Law of Parlia- 
mont? ” and they answer it as follows ia AÉ 
the election was so conducted that the tri- 
bunal, which is asked to avoid it, issatisfied, 
as matter of fact, either that there was 
no real electing at all, or that the election 
was not really conducted under the subsist- 
ing election laws. As tn the first, the tribu- 
nal should be so satisfied, t.e., that there was 
“mo real electing by the constituency at all, 
if it were proved to its satisfaction that 
the constituency had notin fact hada fair 
and free opportunity of electing the candi- 
date which the majority might prefer, and 
this would be so if a majority of the electors 
were proved to have been prevented, from 
recording their votes effectively according 
to their own preference, by general corrup- 
tion” and by other means whieh the 
Court indicates. The learned Judges 
state that this is the result of comparing 
the judgments of certain Judges appointed 
by Statute to hear election petitions with 
` judgments which express the grounds of 
the decisions in Parliament in older cases. 
One thing is clear from the observations of 
the Court, that prior to the statutory 
provisions ‘this was the general rule 
adopted by the House of Commons. It 
is this rule which is called “ the Common 
“Law of Parliament,” a phrase the utility 
of. which must not conzeal the fact that 
Parliament actedin the exercise of an unfet- 
tered discretion and that no Court had any 
‘jurisdiction to adjudicate on the question. 
It is urged that the rule adopted by Parlia- 
ment is one which this Court can safely 
follow in applying the principles of equity 
and gocd conscience. I think that there is 
force in this contention. The difficulty is, 
however, to define the limits of so _ elastic 
a rule. Dealing with ihe present case, I am 
clearly of opinion that the facts proved do 
not establish that the majority have keen 


(7) 100. P. 733; 44 L, J. C. P, 203; 82 L; T. 867. 7- 


“argument on 


prevente.l from electing the candidate they, 
preferred and I think ib unnecessary, to go 
into the finer distinctions referred to by the 
eminent Judges im that case. ` Ib is eontended 
by the appellants that some cases of bribery 
have been brought home to agents. The 
cases have been very carefully examined 
and I need say no more than that the great 
majority of themare not proved. I am 
inclined to think however, that two of them 
are established. I do not ‘think it necessary 
to deal with them specifically, because in 
my view that is not enough. Mr. T. R, 
Ramchandra Aiyar sought to establish that 
one case of bribery brought home to an agent 
would invalidate the election. His junior, 
who first appeared, endeavoured to base that 
present Parliamentary Elec- 
tion Law. It is only necessary to obserye 
that that law is the creature of Statute. 
Mr. Ramachandra Aiyar relies on older 
authority. He has invited our attention to 
a passagein Blackstone’s “ Commentaries 
on the Laws of England ” (6th Edition, 
1774) Vol. _1, page 179. The passage’ is as 
follows: “The first instance that occurs 
of election bribery was so early’ as 13 
Elizabeth, when one Thomas Long being a 
simple man and of small capacity to serve 
in Parliament acknowledged that he had 
given the returning officer and others of the 
borough for which he was chosen’ four 
pounds to be returned member and was for 
that premium elected. For this offence the 
borough was amerced, the member removed 
and the officer fined and imprisoned. Jt 
is not clear from the language used just 
above this passage whether this case was 
one under a statutory provision or not. 
I am inclined to think that it was not, and 


. that it was a case in which the House nf 


Commons exercised its right to. keep that 


body pure. The case was, however, a very 
bad one. The member had given the 
returning officer and the persons who 


controlled the election a sum of money 


-and he was for that premium elected, That 


phrase can only mean that the election 
was ibe direct result of the payment ; and 
bearing in mind that np to 1832 °° seats 
in the House were Jargely in the gift of 
certain persons of ‘position, itis clear that 
in this case’ the member bought’ practically 
the “whole constituency. ~ This” case ~ is, 
therefore, no ‘authority for the: proposition 


622 


BACHCHA V, SHIAM LAL, 


that a single case of bribery will invalidate 
an election. I do not think that the 
language of the learned Editor of the 
title on Elections in Volume XII, Halsbury’s 
Laws of England, puts the case any higher 
than that. 

Nor do I think the rules of equity and 
good conscience make it necessary for us to 
declare an election void because the agent of 
a candidate has been guilty of one or two 
acts of bribery. Bribery is stated to be an 
indictable offence at Common Law ; and it 
is suggested that within the original crimi- 
nal jurisdiction of the High Court it may 
still be an offence. But even if that were 
so, agency cannot be imputed in the case 
of a crime, nor should it be presumed, 
unless the bribery by the agent 
extensive or other. circumstances bring it 


home clearly to the authority of the candi- ~ 


date. For these reasons I am of opinion 
that this objection fails. 

The last objection is that instigation to 
personation is proved against one of the 
agents, There is one strong case 
of personation, namely, that of Nagappa 
Maistry. But in spite of the arguments 
addressed to usby appellants’ Vakil, I am 
not satisfied that direct fraud is brought 


home to the candidate's agent in this case. 


He did not bring the voter to the polling 
booth. What he did was to identify him 
there. It is argued that he has himself 
admitted that he knew the voters personally. 
That is so; but that does not eliminate 
the possibility of a mistake. Even if it 
were established, I am not prepared to 
hold the candidate responsible. Reliance 
is placed on the language used by 
the Editor of the title “Elections” in 
Volume XIT of Halsbary’s Laws of England, 
page 293, where the decision in the 
Gloucestor case (&) is relied on as establishing 
the proposition that, if it is once shown that a 
candidate has employed an agent who is 
capable of doing such a thing as persuading 
another fraudulently to personate and 
obtain a vote, that candidate must suffer 
the penalty for having trusted such a 
person. The proposition is certainly very 
broad. The case was one after the passing 
of the Ballot Act of 1872 which défned 
and punished perscnation, and in the 
absence of -the reported case I am not 


(8) (1873) 2 O'M..& H..59 at, p.68. 
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prepared to accept that doctrine as being 
conformable to equity and good conscience. 
I have now disposed of all the objections 
and. on the facts found the appeal fails. 
If the voting had been closer the result 
might have been otherwise and I am con- 
strained to observe after going through the 
whole of the evidence, in this case that the 
scheme does not seem to have realized the 
hopes of the Court that passed it. Each 
election has been followed by a suit and gener- 
al bribery and personation is freely alleged, 
Sach allegations are hard to establish and 
may on the other hand be invented. But 
the fact that they can be so freely made is 
due to the fact thata large percentage of the 
electorate is illiterate, ignorant and easily 
imposed upon. I have grave doubts whe- 
ther a body of that sortis best suited to 
elect the dharmakartha ofa temple. : 

The appeal will be dismissed with costs 
as ordered by my learned brother. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Letters Patent APPEAL No. 40 or 1914. 
January 16, 1915. 
Present:—-Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr, 
BAC HOHA AND OTHERS——PLAINTIFFS — 
APPELLANTS 
CETSUS 
SHIAM LAL AND otasrs—Derenpants— 


RESPONDENTS. 

Tazia placed at a place by mutual consent —No 
absolute right acquired, 

Where a tazia was placed on ù particular land for 
many years by mutual consent of both the Hinda 
and the Muhammadan population of the locality, no. 
absolute right was thereby created to put the 
tazia on that land.  [p. 623, col. t.] 

Mamman v. Kuar Sen, 16 A. 178; A. W, N. (1894) 
12, distinguished. 


Letters Patent Appeal from the decision of 
Mr. Justice Chamier confirming a decree of 
the Additional Subordinate Judge of Allah- 
abad, confirming that of the Munsif, 

Mr. Rama Kant Malaviya, for the 
spondents. 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiffs claimed that. 
they were the Muhammadan residents of a 
hamlet known as Rasulabad and that they 
had a right to place their tazias on a 


` Re- 


[4 
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particular platform in front of the house 
once owned by one Mohan. It appears that 
for many years the Mussulman population 
and’ the Hindus had a perfectly friendly 
arrangement as to where the tazias should 
be placed and that by mutual consent the 
tazias were placed on the platform referred 
to in the plaint. This land has now be- 
come the land of the Government. Close 
by a Hindu temple has been built. There 
is nothing whatever to show that the 
building of this temple was in any way a 
hostile act on the part of the Hindus. A 
new place was agreed to by the majority 
of the residents as to where the ftazias 
should be placed. But the change seems 
to have been objected to by a few persons. 
They seem to have called to their assist- 
anca the Mussulman residents of other 
neighbouring villages, who had nothing to 
do with the hamlet. Both the Courts 
below have found that the arrangement 
about the ¢azias was an arrangement come 
to by mutual consent. In our opinion an 
arrangement of this kind founded on 
mutual consent could never become an 
absolute right and that the case, therefore, 
is not governed by the ruling in Mamman 
v. Kasar Sen (1). We are bound in second 
appeal, by all findings of fact. Abdul 
Samad, appellant; who has appeared and 
argued the case on the point says that the 
Munsif made a mistake in thinking that 
he had ever stated in his deposition that 
he had got the permission from Mohan. It 
may be that Abdul Samad did not ask the 
permission of Mohan, but it is nevertheless a 
finding of the Court that what was done was 
done by mutual consent of all parties. The 
plaintiffs, therefore, have no legal right which 
they are entitled toenforce. We think it 


‘a very great pity that the inhabitants of 


this village should not live amicably to- 
gether as they used to do in the past. We 
think that 1f there had beena little good 
temper displayed, therewould be no quarrel 
between the residents. We hope also that 
in future the good relations which pre- 
viously existed may be rostored. “We see 
no reason to differ from the view taken by 


‘the learned Judge of this Court and we 


dismiss the appeal. This now finally 


(1), IGATES; A. W. N. (1894) 12. 
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decides the question between the parties, 
and we direct thateach party to pay their 
own costs of this appeal, 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
Civit Suit No. 1 or 1914, * 
July 20, 1914. 
Present:—Mr. Justice Chaudhuri. 
In re BALCHAND SURAN A—-Iysotvexr— 
PETITIONER, 


Insolvents Act (11 § 12 Viet. C. 21), s 86— 


Insolvent absent-—Judgment entered up under the 
above section. 

After duo notice being served by the Official 
Assignee, an insolvent failed to appear at the 
hearing. Judgment was thereupon entered up 
against the insolvent under section 86 of the 
Indian Insolvents Act. 


FACTS.—-One Balchand Surana was 
carrying ona business in piecegoods in the 
Pagayputty in Calcutta in co-partnership 
with one Hazarimull Surana under the 
name and style of Messrs. Balchand 
Surana. On 21st August 1900, Balchand 
filed his petition in insolvency and filed 
his schedule on Sth February 1901.” The 
other partner Hazarimull filed his petition 
in insolvency on 2ist February 1901, 
wher the usual vesting order was made, 
and the two matters were amalgamated 
under the direction of the Court. These 
matters came on for hearing on llth 
February 1905, when Hazarimull got his 
discharge, but Balchald did not appear to 
get his discharge. 

The matter rested at that stage for a 
long time, when one Koramull Boocha 
brought a suit against Balchand in the 
High Court, being Suit No. 409 of 1914 
and it was discovered from the affidavit of 
the said insolvent Balehand filed 
that suit that be had been 
as & broker of many respectable firms 
for a longtime and wasg paying aq 
license of Rs. 50 a year and that besides 
acting as such broker he had started a 
business of commission agents and ag such 
agent he had to deal annually with goods 
avihin about & to 10 lacs and that he had 


‘properties in Bikanir worth many times over 
kakang NT le a Mate | oT, aa aan aaa a 


permission — Pq, 


in 
acting 





*Taken from 19 C.W.N, 433 with 
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the alleged claims of the plaintiff and it was 
wholly nnfounded-that he shonld not bein a 
position to meet any claim of the plaintiff, if 
he would be able to substantiate any.” All 
this time Balchand and Koramull were 
working as brokers.in co-partnership and 
Balchand had Sled a suit inthe Small Cause 
Court of Calcutta being Suit No. 4061 of 1914, 
for the recovery of Rs. 561-4 due to him for 
brokerage against one Haruckchand. 

A creditor in-collusion with Baichand filed 
a petition before Chitty, J., to dismiss the 
insolvency matter so that.Balehand might get 
the amount from the Small Canse Court, 
when the decree would be made. The petition 
was withdrawn on the opposition of one of the 
creditors. 

A similar petition was made by another 
creditor Matichand Tatkamull in collnsion 
with Balehand, before Chaudhuri, J. on the 
24th June 1914, and it was pointed out that it 
was not in order, as no notice of the application 
was given to the creditors and none but the 
insolvent had the right to make such applica- 
tion. A 
The matter was adjourned to 7th July, and 
jt was directed that notices should he given to 
the creditors in the meantime. When the 
matter came up onthe 7th July, it was urged 
on behalf of one of the creditors that the 
petition should not be dismissed at that stage, 
but a decree sbould be passed against the 
insolvent, as according to lis own statement 
in the affidavit mentioned above, he had 
sufficient assets in his hands to pay his debts 
in full. The Court was of opinion that the 
Official Assigneé was the proper party to move 
the Court fora decree, and accordingly an 
application was made by the Official] Assignee. 

Mr..S. R. Dass appeared on behalf of the 
Official. Assignee and submitted that the 
insolvent. persistently refused to appear in 
spite of the notice of the Official Assignee sent 
to him by registered post. Then hecited the 
cases In ve C. -R. English (1) and In the 
maiter of Manual Grant Costello (2) and 
asked for the. order to enter up judgment 
avainst the insolvent under section t6 of the 
Indian Insolvents Act. 
 JUDGMENT.-—Let the judgment be en- 
tered - up against the inscfvent Balchand 
Surana inthis,Court in itsoriginal jnrisdiction 
in-the name ofthe Official Assignee for the 
© CYA LR. 818. 

to) 8B. L, R. App. 67. 
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amount of the debts mentioned in the schedule 
filed herein and costs of this application be 
pail out of the assets of the estate. ‘ 
Order accordingly. 
Messrs, Newgte § De, Attorneys for the 
Official Assignee. - 


MADRAS HIGH COURT. 
First Crvi Apprat No. 203 or 1908. 
February 10, 1915. 
Present: - Sir John Edward Power Wallis, Ka, 
Chief Justice and Mr. Justice, Hannay. 

MAHAMAD JALLALDEEN MARAKA- 

YAR AND OTHERS—- DEFENDANTS — 

APPELLANTS 
LETSUS 

VIJAYASWAMI alias MUTHU VIJAYA 

RAGHUNATHA ANNASWAMI 


_ THEVAR, DECEASED, AND OTHERS~—PLaINTIFES 


— RESPONDENTS. 

Madras Civil Courts Act (EU of 1873), 3. 1h- Suits 
Valuution Act (VL of 1887), s.8—Court Fees Act (VII of 
1879), s. 7 (4)- Suit to redeem mortgage-—Amount due 
under morigage determines juriisdicticn—Lower Court 
erroneously pultiny higher, value—High Court, power 
of, to revise, 

In a suit to redeem a mortgage, it is the amount 
of the principal debt that should be taken into 
account in determining the jurisdiction undor the 
Civil Courts Act [p. 625, col. '.] 

The fact that the lower Court has fixed a particular 
valuation and levied Court-fee on it, docs not pre- 
vent the High Court from revising it and fixing the 
proper valuation, [p. 625, col. 1 ] 

Zimorin of Calicut v. Suiya Narayana Bhatta, 5 M, 
28k; Ijjatulla Bhuyan v. Chandra Mohan Bannerjee, 
34 C. Yok 6 G. L. J. 255; 11 C. W, N. 1133, dis. 
tinguished. 

Vasudeva v. Madhava, 16 M. 326, followod. 


Appeal against the decree of the Court 
of the Subordinate Judge of Madura East, 
in Original Suit No. 18 of 1900. 

Mr. 0. V. Ananthakrishna Iyer, for the Ap- 
pellants. 

Messrs. S. Sıinivasa Iyengar and S. Desika- 
chariar, for the Respondents. 


JUDGMENT.—A preliminary objection 
is taken that the appeal lay to the District 
and not to this Court. The ‘suit 
was fo redeem a mortgage, and the amcunt 
of ihe rrineipal debt wes Rs ?,€£9-4-0. Pricer 
-to the enactment of the Snits Valuation 


7 
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Act, 1887, it was held in Zamorin of Calicut v. 
Surya Narayana Bhatta (1) by a Full Bench 
of this Court following earlier decisions that 
untlerthe provisions of the Madras Civil Courts 
Act, the method of valuation prescribed by 
the Court Fees Act for suits of this 
description ought to be followed in ascertain- 
ing the valuation of the suit for purposes 
of jurisdiction. The Suits Valuation Act 
has not fixed any method of valuing such 
suits, nor has it apparently enabled such a 
method to be prescribed by rule. Consequently 
theauthority of the decision in Zamortn of Calicut 
y. Surya Narayana Bhatta (1) isin effectual,and 
the amount of the principal debt must be 
taken as determining the jurisdiction under 
the Civil Courts Act. “The suit, therefore, 
lay .in the Subordinate Court and the ap- 
peal lay to the District Court. The Subordi- 
nate Judge erroneously insisted on the pay- 
ment of a Court-fee on Rs. 7,218 6-11, the 
total amount payable on redemption, and 
the plaintiff paid the deficiency. The ques- 
tion then is whether this has deprived the 
District Court of jurisdiction to hear the 
appeal and conferred it on the High Court. 
Following the ‘decision in Vasudeva v. 
Madhava (2), I think it has not. A. refer- 
ence to the printed papers shows that in 
that ease the District Munsif erroneously 
returned a plaint in a redemption suit as 
beyond his jurisdiction, although it was properly 
valued on the principles laid down in Zamorin 
of Calicut v. Surya Narayana Bhatta(1). The 
plaintiff accepted the valuation and filed 
the suit in the Subordinate Court and 
the Subordinate Court entertained it, no 
doubt, on payment of the appropriate Court- 
fee. It was held by this Court that the 
appeal lay nonetheless to the District 
Court, although the snit had been valued 
by the Subordinate Court at over Rs. 5,000. 
This appears to be a direct anthority in 
support of the objection. The decision in 
Tyjatulla Bhuiyan v. Chandra Mohan Ban- 
nerjee (3) related to a case in which the. 
plaintiff was authorised to make a tentative 
valution under section 50 of the Code of 
Civil Procedure and Mookerjee, J., express- 
ly confined his decision to such cases, and 
abstained from expressing any opinion on a 
case like the present. The objection is 
5 M. 284. 


3 
(2) 16 M. 326. 
-(3) 340. 954; 6 O. L. J. 258; 11 C. W. N. 1138, - 
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allowed with costs and the appeal will þe 
returned for presentation to the proper 
Court, 

4 Appeal returned. 


MADRAS HIGH COURT. 
Appgat No. 119 or 1912. 

February 15, 1914. 
Present:-—Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 

POTHE NAICKEN, MINOR, THROUGH HIS NEXT 
PRIEND K. N. P. R. NARAYANASAMI 
NAICKER—-Poatntirs——~APPELLANT 
versus 
R. NAGANNA NAICKER AND oTHERS— 


DEFENDANTS— RESPONDENTS. 

Hindu Law—Partition—Dəcument effecting severance 
in status, if requires registration—Declaration by mems 
ber to live separate, if enowyh to create a severance a 
Power of mother to enter into partition on behalf of her 
minor son, ; 

Per Sankaran Nair, J., (Oldfield, J. contra.)—A docu- 
ment merely creating a severance in status among 
the members of a joint Hinda family does not fall 
within the provisions of the Registration Act requir- 
ing registration. It does nob in itself create an 
interest in property and if any is created, it is by 
operation of rules of Hindu Law and not by 
virtue of the instrament. [p. 630, col. 1.) 

Jiwan Ali Beg v. Basa Mal,9 A. 108 (F. B); A. W. 
N. (1886) 309; Ramaswamy Iyer v. Thirupathi Naik, 
27 M. 43; 13 M. L. J. 356; Thandavan v. Yalliamma, 
15 M. 836; 2 M. L. J. 180; Nurayanan Chetty v. 
Muthiah Servai, 8 Ind. Cas. 529; 21 M. L. J. 44; 9 M. 
L. T. 142; 35 M.63; Upendra Nath Banerjee v, Umesh 
Chandar Banerjee, 6 Ind. Cas. 346; 150. W. N. 375; 12 
C. L. J. 25, referred to. 

Per Oldfield, J.—A document which effects a 
severance in status is not admissible to establish 
partition as regards immoveablo property without 
registration, though it may be operative as regards 
moveables. [p. 681, cols. 1 & 2.) 


Per Sankaran Nair, J.—It is open to a member of 
an undivided family governed by the Mitakshara Law 
to effect a separation between himself and the other 
members of the family by a declaration to that cffoct 
made to other members, but the declaration must be 
clear and in such a form that itis not open to him 
afterwards to say that he still continugs to be a 
member, [p. 628, col. 2.) 

Suraj Narain v. Iqbal Narain, 18 Ind. Cas. 30; 13 
M. L. T. 194,17 0. W. N. 333; 11 A. L. J, 172; (1918) 
M. W. N. 188; 17 C. L. J. 288; 24 M. L. J. 345; 85 A. 
80; 15 Bom. L. R. 456; J6 0. C. 129; 40 L A. 49, 
followed. 

Bulakee Lal v. Musammat Indurputtee Kowar, 3 W. 
R. 41; Musammat Vato Koer v. Rowshun Singh, 8 W. 
R. 82; Ram Dhyan Koonwar v. Musammat Phoolbas 
Kooer, 14 W. R. 340; Raghubanund Doss v. Sadhu 
Churn Doss, 4 C. 425; 3 C. L. R. 584; 2 Shome L. R. 
113; Radha Churn Doss v, Kripa Sindhu Doss, 5 C, 
474; -t O. L. R. 428, referred to, 
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- Sudarsanam Maistri v, Narasimhulu Maistri, 25 M. 
149 at, p. 156; 11 M. L: J. 358, PThandayuthapani 
Kangiar v. Raghunatha Kangiar, 10 Ind. Cas, 660; 
7 M. L. J. 240; 9 M. L. T. 431; (1911) 1M. W. N. 

223; 35 M. 239, not followed. * 

The differences between tho joint tenancy of 
English Law and the joint Hindu family as known to 
Mitakshara Law pointed out [p. 629, col. 2.1 

Per Sankaran Nair and Oldfield, JJ.—Where an 
uncle and his minor nephew formed members of an 
undivided Hindu family, the mother of the minor is 
competent to consent -to a partition on his behalf 
with his uncle. The fact that the uncle was at the 
time of consent very iland about to die will not 
vitiate the consent, and the law will not recogniso the 
contingency or probability of a person’s death as a 
reason for not consenting toa demand for partition 
which a person is entitled to claim, [p. 628, col. 1, 
p. 680, col. 2.] 

Appeal against the decree of the District 
Court of Madura in Original Suit No. 12 of 


1910. 


Messrs. K. Srinivasa Tyengar and A. 
Krishnasanu Iyer, for the Appellant. 
Messrs. S. Srinivasa Iyengar and G. 5. 


Ramachandra Tyer, for the Respondents. 
JUDGMENT. 

Sankaran NAIR, J.—This isan appeal te 
the “plaintiff From a decree passed by the 
Subordinate Judge of Madura, dismissing his 
suit for a declaration that a partition-deed 
alleged to have been executed between the 
deceased Subba Naicker, his paternal uncle, 
and Nagammal, the mother of the minor, 
plaintiff acting on his behalf, on the 8th 
December 1907, and a Will alleged to have 
been executed ‘by Subba Naicken on the 9th 
December 19€7 are not genuine; and in the 
alternative, that they are invalid and in- 
effective to affect the plaintiff’s right of 
survivorship to the joint family properties. 
Ramasami Naick, the plaintiff’s father, and 
Subba Naicken, his brother, were undivided 
brothers. Ramasami Naick died on 27th 
December 1906 leaving his widow, Nagam- 
mal, anda minor son the plaintiff. She 
continued to live inthe family house with 
Subba Naicken. On the 7th December 1907 
she executed a power-of-attorney in favour of 
her sambandhi, Ramasami Naicken, who is 
defendants’ 2nd witness. The power-of- 
attorney was executed in order to effect a 
division of her son’s share of the joint family 
property with Subba Naicken. The partition, 
however, was not carried out. Subba Naick 
was ill for some time and he went to Mallan- 
kina¥, the village of his brother-in- law, 
Kuppusami Naicken, in December 1907. A 
telegram was sent to the Sub-Magistrate of 

“git 
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Aruppukottai by one Vyravan Asari, P. W. 
No. 5, to the effect that Kuppusami Naicken 
had carried away the properties of Subba 
Naicken which were deposited for safe custody 
at Aruppukottai. The Station House Officer 
went to Mallankinar and took a statement 
from Subba Naicken on the 4th December. 
Subsequently the Magistrate also came to the 
village and took another statement on the 
7th. Subba Naicken went back to his 
village, Ramanujapuram, and died ; there 


` either on the night of the 9th or on the 10th. 


The partition-deed is dated &th. It. consists 
of two parts Exhibit IIT and Exhibit III (a). 
Exhibit ITT recites that as the family pro- 
perties valued at Rs. 80,000 had been divided 
in the presence of Panchayatdars into two 
equal moieties, “ Our connection shall here- 
after be only by relationship, but we shall 
have no monetary concern in respect of 
these properties.” It purports to have. 
been signed by Subba Naicken and by 
Nagammal by affixing her mark. It is 
attested by 12 witnesses and by the 
writer. Attached to that Exhibit III are 


‘certain sheets of paper which contain the 


schedules of properties. They are admit- 
tedly not signed either by Subba. Naicken 
or Nagammal. They are attested by about 
fifteen witnesses. The District Judge has held 
that Exhibit III was signed by Subba 
Naickeh and Nagammal, that Exhibit JII 
(a) was not written in Subba Naicken’s 
life-time and, therefore, no effect can be 
given to it: and he finds, therefore, that 
Exhibit ILI effects only a division in status. 
He finds the Will is genuine. but it is 
inoperative because there was no partition 
of properties before the death. He accord- 
ingly dismissed the suit. After Subba 
Naicken’s death the Wit! was presented for 
registration and though the Registrar found 
that Hxhibit ITI was genuine, he was of 
opinion that under the provisions of the 
Registration Act the document could not 
be registered as it did not contain any 
particulurs of properties. A suit was then 
filed (Original Suit 26 of 1909, Subordinate 
Court of Madura) to get the document 
registered. The Snbordinate Judge and in 
appeal the High Court held that Subba 
Naicken’s widow was not competent to present 
the document for registration, the Regis- 
trar was right in refusing to register the 
document. The first question that arises 
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for determination is whether Exhibit IIT is 
genuine. The evidence adduced on behalf 
of the defence shows that about ten days 
before "Subba Naick’s death he went to 
Aruppukotiai where he had kept some 
property in an iron safe and his cash box 
in charge of one Sankara Kumara Pillai. 
He was accompanied by the  plaintiff’s 
mother, Nagammal, P. W. No. 1 his own wife, 
Seethammal, D. W. No.1, plaintiff, Nagammal’s 
brother, P. W. 6, and Kuppusami Naicken 
who is Seethammal’s brother. He went to 
Mallankinar for treatment taking the safe 
with him. There the Station House Officer 
and Sub-Magistrate came to him and took 
certain statements from him. After they 
left he told bis friends and relatives that 
even during his life-time his enemies were 
creating trouble and, therefore, it was. in 
the interésts of all parties that there should 
be a partition. Nagammal had in the 
meantime left for Ramanujapuram. She 
came back to Mallankinar. According to 
Ramasami Naick, Subba Naick had sent for 
her and told her that there would be trouble 
about her son’s property after his death and 
she had better effect a partition. Nagammal 
agreed to this. Certain persons were 
sent for and the partition-deed, Exhibit ITT, 
was drawn up. Subba Naick signed it 
and Nagammal touched the pen, the writer 
writing her name. After thatthe lists, 
Exhibit IIT (a), were prepared but Subba 
Naick and Nagammal did not sign, as the 
former said as it was ypanchayatdas that 
divided the property, it was enough if they 
signed and they alone accordingly signed. 
There is considerable body of evidence in 
support of this case. Seethammal, the 
widow of Subba Naick, D. W. No. 1, Rama- 
sami Naicken, D.W. No. 2 whose son is married 
to plaintiff’s sister and who evidently en- 
joyed the confidence of the plaintiff's mother 
as it was in his favour that she executed 
power-of-attorney to demand partition from 
Subba Naick and who is alleged to be 
worth 2 or 3 lacs of rupees, defendants’ 7th 
witness, the Village Munsif of Mallankinar 
who attested Exhibit III (a) and the Will, 
Exhibit IV, 9th witness who is the karnam 
of Kovilangulam and has also attested 
Exhibit TIL (a), and many other witnesses, 
who are panchayatdars, support this case. 
T'he plaintiffs mother no doubt denies her 
signature. She says she does not know 
whether Subba Naicken went to Aruppukottai 
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at all, and she denies that she went to 
Mallankinar herself. This is directly con- 
tradicted by the statement of Subba Naicken 
made before his death when he had no 
motive for uttering any falsehood. See 
Exhibit II. The evidence of the 2nd witb- 
ness is no doubt in her favour. He says that 
the plaintiff’s mother remained in Ramannu- 
japuram all the time and that it was he 
himself who took Subba Naicken and his 
wife and children to Mallankinar. The 
plaintiff’s 3rd witness is the writer of Exhibit 
Ill. His evidence strongly supports 
the defence case so far as Exhibit IIT is ` 
concerned. He isa writer of documents. 
He says he gets S annas or one rupee for 
writing a document and at the request of 
one of the defence witnesses D. W. No. 8, 
he wrote Exhibit ITI in the presence of a | 
good number of people from Mallanginar, 
Kovilangulam and Ramannujapuram. He 
says that the plaintiff's mother, her brother, 
Narayana Naick, were present; they had 
the deed written. Subba Naick signed it 
and the plaintiff’s mother affixed her mark.’ 
Narayana Naick, plaintiff's maternal uncle, 
also attested it. Exhibit III (a) was signed 
by the witness only two or three days 
after Subba Naick’s death. The next two 
witnesses, plaintiff's witnesses Nos. 4 and 5, 
are examined to show that the telegram to 
the -Sub-Magistrate that Kuppusami Naick 
had removed his iron safe, was sentat the 
instance of Subba: Naick, This is opposed 
to the evidence of Subba Naicken himself 
and does not directly bear on the genuine- 
ness of Exhibit IlI. The last witness, 
P. W. No. 6, is the brother of P. W. No. I, 
who is alleged by the defence witnesses 
to have attested Exhibit IIT. He says that 
the signature in Exhibit [II looks like his, 
but denies that he signed it. He was not 
examined before the District Registrar who 
commented strongly on the omission, and 
there is no doubt it was on that account 
that he has now been examined. This oral 
evidence of the plaintif is not sufficient to 
rebut the evidence given on behalf of the 
defendants. The probabilities are in favour 
of the gennineness of Exhibit II. The 
plaintiff's mother had been demanding 
partition. Subba Naicken had stated before- 
the Station House Officer, Exhibit II, that* 
the bulk of the property belonged to him- 
self and did not form family property 
There is little doubt that it was: in the 


See 
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interests of the plaintiff himself that the 


matter should be settled during Subba Naick’s 
life-time in the way she wanted it herself. 


There is nothing, therefore, improbable in” 


the evidence of the defendants that when 
Subba Naicken suggested to her the desirabili- 
ty of a partition she agreed to it. The 
Judge has believed the defence evidenze 
and I see no reason to differ from him. |, 
therefore, hold that Exhibit IIT is genuine. 

It is next argued that the plaintiff’s 
mother was not justified in consenting to a 
. division of properties on that date. It is 
not denied that under ordinary circumstances 
she would be entitled on behalf of her minor 
son to enter into an agreement of partition, 
If a partition cannot take place among the 
members of a Hindu family when there is 
a minor, then a partition would, in many 
eases, be impossible. In this family there 
can be no doubt that lis mother was his 
proper representative. But it is said that 
Subba Naicken died within a few days after 
the partition and that she mast have known 
of his impending death, and, therefore, she 
was wrong in consenting to this partition, 
which had the effect of defeating the right 
of the minor to take by survivorship the 
entire property of Subba Naick who has no 
sons. I am not able tə accept this conten- 
tion. The law will not recognise the con- 
tingency or probability of a person’s death 
as a reason for not consenting to a demand 
for partition which a person is entitled to 
claim. 

It was argued before us that.as she was 
not entitled to give her assent to the 
partition, a declaration by Subba Naick alone 
of severance of interest would not be of 
any avail. This question does not arise, as 
1 have found that the minor’s mother was 
a consenting party to the partition. But 
as the question is fully argued and I do not 
feel any doubt on the question I proceed 
to give my opinion. 


I think the question is really concluded 
by the decision of the Judicial Committee 
in Suraj Narain v. Iqbal Narain (1). Their 
Lordships say in that case that_a definite 
and unambiguous indication by one member 
of’ intention to separate himself and to 


(1) 18 Ind. Cas. 30; 13 M. L. T. 194; 17 C. WIN, 
833; 11 A. L. J. 172; (1918) M. W. N. 188; 17 CG. L.J. 
288; 24 M, L. J. 345; 35 A. 80; 15 Bom, E. R. 456; 16 
0. C. 129; s401. A, 40, 
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enjoy his share in severalty may amount 
to separation, but to have that effect the 
intention must be unequivocal and clearly 
expressed. In my opinion it clearly means 
that itis open to a member ofan undivided 
family governed by the Mitakshara Law to 
effect a sepuration between himself and the 
other members of the family by a declara- 
tion to that effect made to the other mem- 
bers. OF course, the declaration must be clear 
and in such a form that it is not open to him 
afterwards to say that he still continues 
to be a member. It is said that their 
Lordships must not be taken to have decided 
this question as their statement of 
law itself is not clear and itis opposed to 
their own prior decisions and to the accept- 
ed principles of the Hindu Law of co- 
parcenary. Before that decision in a series 
of cases, Bulakee Lal v. Mussamat Indur- 
puttee Kowar (2), Mussamat Vato Koer v, 
Rowshun Singh (3), Ram Dhyan Koonwar vy. 
Musammat Phoolbas Kooer (4), Raghubanund 


" Doss v. Sadhu Churn Doss (5), Radha Churn 


Doss v. Kripa Sindhu Doss (6), the Calcutta 
High Court had taken this view. The 
Madras High Courtin Sudarsanam Marsiri v. 
Narasimhulu Maistri (7) and in Thandayutha- 
pant Kangiar v. Raghunatha Kangiar (8) had 
taken the contrary view. Both these views 
were placed before their Lordships. The 
opinion of one at least of the commentators 
of Hindu Law is clear on the point. In 
Vyavahara Mayuka—Mandlik on Hindu Law, 
page 38—it is saidthat “even where there 
is a total absence of any property, a par- 
tition is effected by the mere declaration, 
‘I am separate from thee.’ For partition 
is a particular condition of the mind and 
this declaration is indicative of the same.” 
In these circumstances I cannot disregard 
the expression of opinion by their Lord- 
ships of the Privy Council. 1 am, therefore, 
of opinion that this contention cannot be 


‘allowed. The next question thatis argued 


before us is that Exhibit III requires re- 
gistration and is, therefore, not admissible 
in evidence to prove even a division in 


pe R. 82. 

+ W. R. 340. i 
C. 425; 30. L. R. 584; 2 Shome L. R, 118. 
C: 474; 40, L. R. 428. 

M. 149 at p. 156; 11 M. L. J. 358. 
10 Ind. Cas, 660; 35 M. 239; 11 M. L. J. 240; 9 


4. 
9 
25 


M. L. T. 42); (1911) TM. W. N. 223. 
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status. This objection was not raised in 
the lower Courts. Subba Naick’s widow, See- 
thammal, presented the document for regis- 
tration and on the Sub-Registrar’s refusal 
she appealed to the District Registrar be- 
fore whom the plaintiff contended that the 
decument should not be registered. After 
hearing both sides the District ‘Registrar 
refused her application on the ground that 
neither Exhibit ILL- nor Exhibit III (a) ean 
be registered, though he found that Exhibit 
III was genuine. She then filed a suit for 
an order to direct registration, the plaintiff 
contested the suit. It was decided in appeal 
by the High Court that she was not en- 
titled to present the document for registra- 
tion or to’ get it registered. It would be 
unjust to allow the plaintiff now, after de- 
feating all her attempts to get her docui 
ments registered’ both before the Registra- 
tion officers and before the Civil Courts, to 
contend that for want of registration the 
document is invalid. The decision that she 
could not get the document registered is 
binding on him and he is estopped from 
raising the plea. Moreover the Registrar has 
decided that Exhibit III cannot be regis- 
tered under the provisions of the Registra- 
tion Act. Assuming that decision is not 
binding on the parties, it 1s not shown to 
be wrong and that the document could be 
registered. -In that case the objection is not 
of any force. It was while the litigation 
was pending that the present suit was filed 
and 1 have no doubt that the objection 
was not raised in the lower Court, because 
it was then thought that tle question of 
registration would depend upon the result 
of that decision. For these reasons I am 
of opinion that the appellant should not 
be allowed to raise this question in appeal. 
But as my learned brother disagrees with 
me, I proceed to give my opinion on the 
main question whethera Will effecting a 
division in status requires registration. 


For the decision of this question a division 
in status may be taken to be a sever- 
ance of co-parcenary between some or all 
of the members of an undivided family, 
although the property is unapportioned and 
left in joint enjoyment as before. The act 
may be unilateralas we have already decided. 
A definite and unambiguous declara- 
tion by a member is sufficient to constitute 
him a divided member though this, in my 


™ 
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opinion, makes no difference in principle. 
The only changes effected by a division in 
status are that the share is fixed without 
liability to increase or diminution by deaths 
or births and that on the death of a mem- 
ber without sons, his share so fixed devolves 
on bis widow or the other heirs who take 
according to the rule of Hindu Jaw of 
succession in the absence of sons. A docu- 
ment declaring such division in status 
may be taken for this purpose to have no 
reference io property at all. It effects 
only a change in status. On principle 
such a document does not require regis- 
tration, as a person’s power of dealing 
with any specific property is not affected 
thereby. 


It is argued that the joint tenancy has 
been converted into tenancy-in-common. The 
differences between the joint tenancy of a 
Hindu family and as it is understood in 
English Law must be borne in mind. In 
the former the joint tenancy has its origin 
in birth and not by conveyance. There is 
no unity of possession, the managing member 
being alone entitled to it against the others. 
There is no unity of title,as the members do not 
derive their interest at the same time. There 
is no unity of time, as they do not hold for 
the same time and from the same time. There 
is no unity of interest, as some may be entitl- 
ed to larger shares than others. The chief 
characteristic of survivorship does not exist, 
as a co-parcener’s interest devolves not on 
all the others but only on his sons if any. 
A co-parcener’s interest is again liable to 
diminution unlike the interest of a joint 
tenant in English Law, The notion that a 
document effecting a severance in status 
requires registration is due apparently to 
the notion derived from English Law that 
the member thereby takes a specific part 
of the whole as his exclusive property. But 
a.division in status only ‘fixes the share 
without liability to fluctuation and introduces 
a new rule of devolution of property in the 
The rights of the co-sharers 
are not otherwise varied. ‘lhe entire property 
remains common stock, the co-sharers continue 
interested in every part of it. Whatever 
increment is made to the common stock 
becomes part of it as before severance, no 
matter by whose exertions it may have been 
made. The expressive words of Apararka 
that partition dces not create any New right 
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but has only the effect of rendering visible 
the right already existing, applies strictly to 
this kind of partition. Jam of opinion that 
a document merely creating a separation in 
status does not fall within the provisions of 
the Registration Act requiring registration. 
It does not in itself create any interest and if 
any is created itis by operation of rules of 
Hindu Law, not by virtue of the instrument. 


Exhibit IIT itself does not in terms divide 
any specific property. Neither Subba Naick 
nor the plaintiff derives any title to any 
specific property underit. It is only docu- 
ments which on their face show that they 
come within the terms of the sections of the 
Registration Act that require registration. 
Of. Jiwan Ali Beg v. Basa Mal (9). This is 
also the view taken by this High Court. 
Mere possibility or probability is not enough. 
For the same reason if if is a custom or a rule 
of Hindu Law that in conjunction with the 
deed operates to create a title to immoveable 
property, registration is not compulsory. Grant 
of waste lands or dharkhast in zemindaris 
and certain estates carries with it according 
to custom a right of occupancy. But if the 
document itself does not confer the right no 
registration is necessary. Jtamaswamy Iyer v. 
Thirupathi Narik (10). Similarly a deed of 
adoption does not require registration, though 
adoption confers on the adopted son an inter- 
est in the immoveable property of the family 
of the adoptive father. Reliance is placed 
on Lakshmamma v. Kameswara (11). In 
that ease, it was decided that an un- 
registered partitio-ndeed cannot be received 
in evidence to affect even the moveable pro- 
perty referred to therein. It proceeds on the 
view that the partition therein effected was an 
indivisible transaction and if thereforeit cannot 
be received to affect immoveable property, it 
cannot be received to affect moveable proper- 
ty either. Here the question is not whether 
the transaction is one and indivisible. A 
transaction effecting a division in status is 
very different from one effecting a division 
of properties. Further the authority of 
Lakshmamma v. Kameswara (11) is greatly 
shaken by the decision of ‘handavan 
v. Valkamma (12), in which it was 
laid down that a document which is 


(9) 9 A. 108 (F, B.); A: W. N. (1886) 309. 
(10) 27 M. 43; 13 M. L. J. 356. 

(11) 13 M. 281. 

(12) 15 M, 336; 2 M, L, J. 130, 
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inadmissible to effect a transaction, in so far 
as it affects immoveable property, may 
be received in evidence so far asthe other 
properties are concerned. See also Narayanan 
Chetty v. Muthiah Servat (13). In Upen- - 
dra Nath Banerjee v. Umesh Ohandra Banerjee 
(14) itis distinctly stated that the unregis- 
tered document there in question was not 
produced to prove any collateral. transaction. 
The cases deciding that a lease or a sale 
cannot be received in evidence in order to 
prove the nature of the possession of the party 
who held under that document, have 
no application. They proceed on the 
principle that as the possession of the land in 
such cases can only be proved by proof of 
the transaction directly and in terms affect- 
ing immoveable property, the documents are 
not thereby admissible. J, therefore, disallow 
this contention. s 

But as my learned brother disagrees with 
me, the appeal is dismissed with costs under 
section 98 (2), Civil Procedure Code. 

OLDFIELD, J.—L have had the advantage 
of reading my learned brother’s judgment 
and I can add nothing in support of his 
finding, in which I concur, as to the execution 
of Exhibit IHI aud the validity of, and necessity 
for, the plaintiff’s mother’s consent to the 
partition. I regret that I differ from his 
conclusion that the partition can be establish- 
ed as regards the immoveable property in 
suit notwithstanding that Exhibit III is 
unregistered. 

The facts are that the deceased Subba 
Naick could dispose of his property by Will 
in 2nd defendants favour, only if he pos- 
sessed a separate interest in it, that is, if 
he was at the date of his death divided in 
estate from the plaintiff, his minor nephew. 
Exhibit III is alleged to have effected such a 
division. lts terms include  statemeuts 
that “the cash, moveables and immoveables, 
Court decrees, ete., of which these two co-par- 
ceners are possessed, valued at Rs. $0,000,” 
have been divided into equal -moieties, 
that their connection shall hereafter be only’ 
by relationship and that they will get the 
pattas relating to the lands allotted to their 
respective shares transferred to their names 
separately. There is no further specification 
of the properties dealt with or which fell 


(13) 8 Tnd. Cas. 520; 21 M. L., J. 44,9 M. L T. 142; 
35 M. 63. 
(14) 6 Ind, Cas, 846; 15 ©. W. N. 875; 12 0. L, J, 28, 
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to each share. Such specification is want- 
ing also in the Will, Exhibit IV, and is 
given only in the lists, Exhibit III (a). 
But they are useless because, we agree 
with the lower Court, they were not part 
of Exhibit [II and were not executed by 
or part of the act of the deceased. 

_ The objection that Exhibit II] is unregister- 
ed was first taken in this Court; and the 
arguments for and against it have mainly 
followed those relied on by Sadasiva Aiyar, 
J., on the one side in Ayyakutt? Munkondan v. 
Periasamt Koundan (15) and on the other by 
Spencer, J.,in that caseand my learned brother 
Sankaran Nair, J., in Subramania diyar v. 
Savitri Ammal(16). Iam unable to regard the 
question as concluded by the authority of the 
latter decision because I understand Pinhey, J., 
who also took part init, to have proceed- 
ed, not only on the unregistered documents 
then in question, but also on the other evi- 
dence that a partition had occurred and on 
the defendants’ admissions and to have dis- 
sented as regards some items, in respect of 
which such evidence or admissions were not 
‘available. 

An 
the present case 
by reference not merely to Exhibit 111, 
but also to the parties’ conduct. It is, 
however, unnecessary to decide “whether 
a decision could be founded on the evi- 


dence of the latter with or without 
reference to the former, because in fact 
no such evidence has keen referred 


to. The deceased died on the day after 
the execution of Exhibit III ; and though 


there is nothing definite as to the entry of - 


the defendants on the immoveable proper- 
ties, there is nothing to show that:those 
in charge of the plaintiffs interests ac- 
quiesced in their ‘possession, the evidence 
being that they contested their right without 
delay in registration and guardianship pro- 
ceedings. The defendants, therefore, must 
succeed, if at all, with direct reference to 
Exhibit TIT alone. 

Exhibit III, alone and unregistered, effect- 
ed, I concede, a division in status and 


might perhaps have entitled the defendants 


to claim a division of the moveables. But 
as regards immoveables the greatest direct 
effect that can be claimed for it is that 
it converted the joint holding into one in 


15) 24 Ind. Cas. 771;1 L. W. 3l; 15 M. L. T 168 
Ge 3 Ind, Cas. 321; 4.0L D. T, 35419 M. L. J. 228. 
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to support the partition | 
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common. That is, it gave each member of 
the family a vested title to his share, as 
it then existed, instead of a right merely 
contingent on his surviving till a partition 
might take place. 

It is not, in my opinion. possible to hold 
that this change did not extinguish one 
kind of right im the property and create 
another within the meaning of section 17 
of the Registration Act and affect it within 
the meaning of section 48. For I see no 
escape from the dilemma that Exhibit III 
either does affect the property and should 
be registered or does not affect it and cannot 
support a claim to it. 

The alternative view, 
learned brother in Swubramania Atyar v. 
Şavitri Ammal (16), is that “it is not the 
written instrument, which makes the altera- 
tion” in the nature of the tenancy, because, 
“when by virtue of it the members of the 
family become divided in interest, then the 
rule of the Hindu Law converts their 
relation into one similar to a tenancy-in- 
common.” But with all due deference | 
cannot follow him. For it does not seem 
to me possible to treat the rule of law as 
operating independently of the instrument, 
when it is the clear effect of the one to 
invoke the operation of the other. The 
reference to arule of law can mean only 
that the meaning of the document is deter- 
mined with regard to it by necessary implica- 
tion ; and there is still no reason why such 
determination should be recognised, as con- 
ferring substantive rights, and neglected, when 
the necessity for registration is considered. 

We have been pressed with two alleged 
instances of titles to immoveable property, 
originating in unregistered documents, bnt 
alleged to be completed by operation of 
law. Deeds of adoption, no doubt, do not 
require registration. But it is donbtful whe- 
ther even in the case of Sudras the adop- 
tion and creation of rights under it are not 
effected by the giving and taking of the 
son and. not by the deed which merely evi- 
dences it: Mahashoya Shostnath v. Stranate 
Krishna Soondart Dasi (17) ; and in any case 
an adoption must be regarded as equivalent 
to the birth of a son, whose right may, 
therefore, be considered as arising by opera- 
tion of law. The authorityas to leases is Rama- 
swamy Iyer v. Thirupathi Naik (1O)and it decides 

(17) 6 ©. 381: 7 I. A. 250; 7 C. L. R. 818; 3 Shome 


L. R. 281; 4 Sar. P, C.J. 191; 38 Suth. P. C. J, 812; 4 
Ind. Jur. 619. 
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only that when they are operative to transfer 
possession as they stated and only the right 
to possession is in question, you are not 
to read into them an additional term in 
order to attract the provisions of the Regis- 
tration Act, not that they or any other 
document, relied on as operative on property, 
is exempt from registration, because such 
operation 1s merely implicit, 


Itis observed in Subramania Atyar v. Savitri 
Ammal(16) with regard tothe general policy of 
the Act that with reference to the object of 
sections 17 and 48, the protection of intrud- 
ing alienees, it can make little difference 
in the investigating of title whether the 
property is being held by a Hindu joint 
family as_joint tenants or tenants-in-com- 
mon. But it is clear thatthe alienee of a 
share takes if as if stood on the date of 
his transfer and that he may be prejudiced 
if the fact that it has been ascertained 
already, possibly before the death of some 
co-pareener, which he would naturally assume 
has increased it, is withheld from his 
knowledge. 


Lastly with reference to the policy of 
sections 21 and 32 in particular and the 
facts that Exhibit III could not have been 
registered, because (1) it did not contain the 
detailed description of the property required 
by the former and (2) was not, as this Court 
had held, presented for registration by a com- 
petent person in conformity with the latter. As 
regards (1) the argumentadopted by Spencer, 
J., in Ayyakuttt Mankondan vw. Periasame 
Koundan (15) is relied on as entailing that 
a document, which cannot be registered 
with reference to immoveable property for 
defects in the description, must on that 
account be treated as operative with reference 
to it and for other purposes. With great 
‘respect this seems to me to confuse an 
objection to registration on formal grounds 


with the argument on a distinct point, the — 


necessity for registration with reference to 
the subject matter of the document, and to 
involve the anomaly that, whilst a docu- 
ment may be operative in spite of the 
omission of all the particulars, which 
‘section 21 requires, it might be refused 
registration and be useless on account of the 
absence of one only. And as regards (2), 
the presentation by an incompetent person, 
the suggestion that the plainliff’s successful 
opposition to the registration on that account 
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debars him from objecting here to the 
document as unregistered seems to me yn- 
sustainable. Tor there is no inconsistency 
between his contentions that Exhibit ITI 
should have been registered and that no 
one concerned to register it did so; and the 
defendants’ argument amounts +0 no more 
than this, that the document should be 
admitted because two objections to it, instead 
of one, are available. Ib may be matter for 
regret in the circumstances of the case that 
defendants’ expectations have been disap- 
pointed and the deceased’s intention rendered 
abortive. But that is the result of the latter’s 
postponement of his dispositions, until he 
had no time to make them in a legal way; 
and the fact that he chose to risk postpone- 
ment cannot entitle the Court to dispense 
with the requirements of the law for the 
advantage of his beneficiaries. 

The question of registration was first 
raised in this Court. It is possible that the 
disposition of moveables contained in Ilix- 
hibit III may he separable from that of 
immoveables and the document may be 
operative as regards the former. But as 
my learned brother’s decision prevails, I 
do not consider further whether the defend- 
ants are entitled to an inquiry on this 
point. I would inany case allow the appeal, 
as regards the immoveable properties, but 
without costs. In the circumstances the 
appeal is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

First Civit Appeat No. 148 of 19138. 
February 19, 1915. 
Present:—Sir John Edward Power Wallis, 
Kr., Chief Justice, and Mr. Justice Trotter. 
CHIT REDDI SUBAMMA, MINOR, BY 
Guarpian ad item, NEELAMMA, AND 
ANOTHER—~Derenpants Nos. 2 AND 3— 
APPELLANTS 
VETSUS 
CHIT REDDY MADI REDDY AND OTHERS 
—PLAINTIYE AND Derenpants Nos, 4 AND 5— 

— RESPONDENTS. 


h Hinda Law~——Adeption, remote veversioner’s suit te 


set aside—Nearest veversioner’s knowledge of adoption 
more than sig years before suit, whether bar. 
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A suit to set aside an adoption, instituted by a 
remote reversioner moro than six years after the 
knowledge of the same on the part of tho nearest 
reversioners, is barred by limitation. 

Ayyadorat Pillai v. Solat Ammal, 24 M. 405, 
and Chiruvolu Punnamma v. Chirwvolu Perrazu, 
29 M. 890; 1 M. L. T. 183; 16 M. L. J. 307 (F. B.), 
followed. 

Quree—If the same rule applics when the 
conduct of the immediate reversioners is tainted 
with fraud ? 


Appeal against the decree of the District 
Court of Kurnool, in Original Suit No. 6 
of 1912. 


FACTS.—This suit was to set aside an. 


adoption. The plaintiff was the remote 
reversioner of the last male owner, at 
whose. death plaintifs father’ and his 
brother were the nearest reversioners. 
plea of the defendants was that the next 
reversioners knew of the adoption of the 
ord defendant more than six years before 
sult and that in consequence the suit was 
barred. The District Judge of Kurnool 
decreed the suit. This appeal is against 
that decree- of the District Court. 


- Dr. S. Swaminathan, for the Appel- 
lants:—-The father of the present plaintiff 
and his brother, who were the nearest 
reversioners at the date 
the last male owner, having had knowledge 
of the adoption of the 3rd defendant more 
than six years before this suit, this is 
barred by limitation. Ayyadorat Pillar v. 
Solat Ammal (1) and Chiruvole Ponnamma 
v. Chiruvolu Perrazu (2). 

Mr. K. Ramanatha Shenat, for Messrs. T. 
Prakasam and P. Chenchiah, for the Res- 
pondents :—-The decisions cited only apply 
if the conduct of the next reversioners is 
free from fraud. In this case the 4th and 
Sth defendants had been guilty of fraud. 
. The decision appealed against is, therefore, 
‘correct. 

JUDGMENT.—It 
and cannot be denied that the plaintiff's 
father and his brother, who atthe death of the 
last male owner were his next reversioners, 
knew more than six years before the 
institution of the present suit of the alleged 
adoption of the 3rd defendant and in these 
circumstances, the suit is barred under the 
decision Ayyadora: Pillai v. Solat Ammal 
(1), which was approved by the Full 


(1) 24 M. 405. 
(2) 29 M. 390; 1 M'L. T. 188;16 M. L, J. 307 (F.B.), 
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Bench in Chirucole Ponnamma v. Chiruvolu 
Perrasu (2). The respondent, however, 
contends that this only applies where the 
conduct of the immediate reversioners is 
free from fraud, and relies upon the 
fraud on the part of the 4th and Sth 
defendants “set up by him in the plaint 
for the purpose of answering the plea of 
ves judicata. We find on examining the 
evidence that no such fraud is proved. 
The plaintiffs father, the 4th defendant, 
now chooses to say that he'accepted a 
payment of Rs. 3,000 from the arbitrator. 
in consideration of not further opposing 
the adoption, but this statement of his 
own turpitude is not supported by any 
satisfactory evidence and is denied by the 
arbitrator, against whom nothing is shown. 
We are not prepared to act upon tho 
evidence and the further pcint, therefore, 
does not arise. The appeal is allowed, the 
decree is reversed, and the suit dismissed 
with costs throughout. 


Appeal allowed. 


MADRAS HIGH COURT. 

Secono Cryin Aveeat No. 2095 or 1912, 
January 11, 1915. 
Present:—Mr. Justice Ayling and 
Mr. Justice Tyabji. 

T, A, BALASUNDARAM CHETTIAR AND 

ANOTHER——DEFENDANTS Nos. 1 AND 2— 
APPELLANTS 
VTETSUS 
V. KRISHNA ATYAR AND orHers—PLAINTIFF 


AND DEFENDANT No. 3—Responpents., 

Hire-purchase agreement—Property in goods sold, 
when pausses—Contract Act (IX of 1872), ss. 35, 74, 78, 
108, 178, applicability of—Alienation by purchaser 
contrary to stipulations—Attachment and Court sale 
of article—Purchaser, how far ptotected—~Right of 
vendor under hire-purchase agreement to return of 
article or its value—Penalty, relief against. 

Property ina goods purchased under the hire- 
purchase system does not pass to the vendee 
immediately on the execution of the hire-purchase 
agreement and the 3rd paragraph of section 78 of 
the Indian Contract Act does not apply to such 
a case. [p. 634, col 2,] 

Lee v. Butler, (1893) 2 Q. B. 318; 62 L, J. Q. B. 591; 


4 R. 563; 69 L. T. 370; 42 W. R. 88, followed, 


Where an article purchased under a hire-purchase 
agreement is, before the payment in full of the 
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‘several instalments, pledged contrary to the terms 
and stipulations of the agreement, and a promissory 
note is also executed to secure the loan and 
where the creditor, relinquishing the pledge, sues 
upon the promissory note, and in execution of 
the decree obtained theroin attaches and sells the 
property purchased undor the hire-purchasc 
agreement and the article is purchased by a third 
party, the latter cannot claim the benefit of section 

178, Indian Contract Act. [p. 684, col. 2.] 

The provisions of Exception 1 to section 108, 
Indian Contract Act, do not extend to cases of 
Court sales of properties attached in execution of 
money decrees. [p. 635, col. L] 

A clause in a hire-purchase agreement, providing, 
in case of breach of stipulations contained therein, 
citber for a return of the article or for pay- 
ment of its full value, is penal in character and 
Courts will be justified in relieving parties against 
the same. [p. 635, col. 1.) 


Second appeal against the decree of Be 
Court of the Subordinate Judge of Kumba- 
konam, in Appeal Suit No. 319 of 1911, 
preferred against that of the Court of 
the District 
Original Suit No. 149 of 1910. 


FACTS.—The Ist defendant purchased a 
bicycle from the plaintiff,’ a dealer in 
bicyeles, under the hire-purchase system. 
Under the agreement the Ist defendant 


was to pay a certain sum monthly for a. 


period fixed, after which the Ist defendant 
was to be the owner. Until then the 
ownership was to be in the plaintiff and the 
Ist defendant was not to sell, pledge or 
in any way dispose of the bicycle. The 
Ist defendant pledged the bicycle to the 
2nd defendant and also executed a promissory 
note for the sum thereby borrowed. The 
2nd defendant sued cn the promissory 
note, obtained a decree, attached the bicycle 
and sold it in Court auction and the 8rd 
defendant became the purchaser. The 
plaintiff, preferred a claim which was 
rejected. He, thereupon, brought the present 
suit for wrongful conversion, 
return of the bicycle or 
Courts: below: gave the plaintiff a decree 
for the value of the bicycle less the 
amount paid by the lst defendant. Against 
that decree the 2nd and 3rd defendants 
appealed, and the’ plaintiff preferred a 
memorandum of cross-objections. 

Mr. K. R. Narayanaswamt Iyer, for Mr. 
T Narasimha Iyengar, for the Appellants : = 
Under the agreement, though styled “hire- 
purchase agreeraent,” the Ist defendant 
became the owner, the piarmtiti being only 
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entitled to a lien for the amount due to 
him. See Lee v. Butler (1). 

[Aynina, J.—That merely says that the 
agreement is a contract for purchase, not 
an out-and-out sale |. 

Even otherwise, under section 108, Wx- 
ception 1, of the Indian Contract Act, the 
appellant being a bona fide purchaser for 
value from a person in lawful possession 
of the goods, the plaintiff cannot have any 


right against the appellants or to the 
bicycle in the hands of the appellants, 
See also section 178, Indian Contract 
Act. 

Mr. K. Ramachandra Iyer, for the Re- 
spondents :—Section 178 can have no ~ 
application, for the appellants are not 


enforcing the pledge, the finding being that 
the appellants relinquished “the pledge. 
Exception 1 tosection 108 does notapply to 
Court sales. In private sales there may be 
representations giving rise to an estoppel or 
some other right. A salein Court auction 
of property belonging to Bin execution of 
a decree against C confers no right to the 
purchaser and the decree-holder is liable 
in conversion for the value of the goods. 
see Kanaye Pershad Bose v. Hur Chand 
Manoo(2), Mohanund Holdar v. Akial Mehaldar 
(3), Greenwood v. Holquette (4), Naganda 
Davay v. Bappu Chettiar (5). 


JUDGMENT.—We are clearly of opinion 
that no title in bicycle passed-under Exhibit 
A. Appellants’ Vakil relies on Lee v. Butler 
(1), but this is merely authority for treating 
an agreement lke Exhibit A as an agree- 
ment for purchase. Neither party con- 
templated theimmediate passage of title on 
the execution of the document, and the 3rd 
paragraph of section 78 of the Contmet Act 
has no application. 

Itis suggested that appellants may avail 


tion 178 of the Contract Act. Section 178 
is inapplicable in face of the Subordinate 
Judge’s finding (which we can see no ground 
for questioning) that the pledge was re- 
linquished. As regards section 108 there 


(1) (1898) 2 Q. B. 818; 62 L, J. Q. B. 591; 4 R. 563 
69 L. T, 370; 42 W. R. 88, 
(2) 14 W. R. 120; 5 B. L. R. App. 71. 
3) 9 W. R. 118. 
(4) 12B. L. R. 42; 20 W. R. 467. 
(5) 27 M. 424; 14 M. L. J, 69. 
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was no private sale by 3rd defendant and 
no authority has been quoted to us for hold- 
ing that the provisions of Exception 1 
thereto extend to cases where the property 
is attached and brought to sale in execution 
of a simple : money decree against the 
person In possession. 

We dismiss the second appeal with costs. 

The only pointargued out of the memo- 
randum of objections is that the clause for re- 
turn of the bicycle or payment of its full value 
should have been enforced. We consider 
that the Subordinate Judge was justified 
in treating this as a penal clause and 
relieving against it. The memorandum of 
objections is also dismissed with costs. 

Both appeals and memorandum of objections 
dismissed. 


MADRAS HIGH COURT. 
Civit Revision Petrtion No. 350 or 1914. 
February 4, 1915. 
Present:— Mr. Justice Seshagiri Aiyar. 
S, T. RANGASAMY AIYAR—Puatytirr— 
PETITIONER 
VEVSUS 

S. VENKATARAMA AIYAR AND OTHERS — 


DEYENDANTS— RESPONDENTS. 
- Contract Act (IX of 1872), ss. 78, 212, ill, (a)-— 
Breach of contract—Damages-—Agreement to realise 
money and pay debt due out of it- Failure to pay— 
Suit by creditor against debtor—-Debt recovered with 
costs—Clost: paid, whether recoverable as damages- 
Plaintiff, duty of, to mitigate damages. 

A person who undertakes for another to collect 
certain debts due to him and pay certain other debts 
due by him out of such collections, is bound to obey 
the instructions of the person whose debts he 
undertakes to collect and if he fails to discharge the 
debts from the collections, he will be liable for the 
loss caused thereby. [p. 686, col. 2. ] 

Dorasinga Levar v. Arunachalam Chetti, 23 M. 4-41, 
followed, = 

There is nothing m the Indian Contract Act which 
renders the principles of English Law regarding” thg. 
liability of a party for the consequences of a breach 
of contract inapplicable to India. [p. 687, col. 1.] 

___ Illustration (a) to section 212, Indian Contract Act, 
‘is traceable to the distinction between collateral 
damages arising from the retention of money and 


from failure to perform other contracts. [p. 687, 
col. 1.] 
The defendant undertook to collect some 


moneys due to the plaintiff and out of such collections 
to pay a debt due by the plaintiff to the defendant 
und a third persen, but after collecting the moneys 
the defendant failed to pay the debt. The third 
person demanded an acknowledgment of the debt 
trom the plaintiff as the claim was about to be barred 
by limitation. The plaintiffrefused to do so, there- 


weclrunachalam Chetti (1), 
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upon the third person: sned him and recovered the 
debt with costs. The plaintiff then sued to re- 
coverfrom the defendant the amount of the debt 
and costs which he had had to pay: 

Held, that tho defendant was not liable for the 
costs as the law does uot regard consequential 
damages arising from delay in payment of money. 
[p. 637, col. +] 

Guish Chandra Das v. Kunja Behari Malo, 12 C. 
W. N. 628; 85 ©. 6083; Hadley v. Baxendale, 23 L. J. Ex. 
179; 15 Jur. 358; 2 W. R. 802; 9 Ex. 341; 2 Com. L. R. 
517, Sanders v. Stwart,(1876) 1 C. P. D. 826; 45 L. J. 
©. P. 682; 35 L, T. 870; 24 W. R. 949; British Columbia 
Saw Mill Co. v Nettleship, (1868) 3 C. P. 499; 37 L, J. 
C. P. 235; 18 L. T. 604; °6 W. R. 1046, Thol v. Hender- 
son, (1888) 8 Q. B. D. 457; 46 L. T. 483; 46 J. P. 422, 
Marshall v Bernidge, 51 L. J. Ch. 329; 45 L. T, 599: 
30 W. R. 93; 46 J. P. 279; 19 Ch. D. 238; and Grahum 
v. Campbell, 7 Ch. D. 490; 42 L, J. Ch. 593; 388 L T 
195; 26 W. R 3836, referred to. 

Held, further, that the basis of the claim for com- 
pensation was that the plaintif did not act wilfully 
and obstinately in refusing to avail himself of his 
opportunities to remedy the inconvenience caused to 
him, and as tho plaintiff in the present case could 
have avoided incurring the costs by giving the 
acknowledgment asked of him and as he could not 
be said to have acted prudently in refusing to do so, 
the plaintiff was debarred from recovering the costs 
from the defendant under the Explanation to section 
73, Indian Contract Act, which is an equitable pro- 
To ag the rigour of the law. [p. 687, cols. 
1 & 2, 

Le Blanche v. L. §* N. W. R. Co., (1876) 1C. 
P, D. 286; 45 L. J. C. P. 521; 34 L. T. 667; 24 W., R. 
808, followed. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Mayavaram, in Small Cause Suit No. 537 
of 1913. 

FACTS of the case appear sufficiently from 
the judgment. 

Mr. T. R. Venkatrama Bastriar for 
Mr. V. Purushottama Atyar, for the 
Petitioner:—The failure to discharge the 
debt rendered the defendant liable to make 
good all losses incurred by the plaintiff 
owing to the breach. Dorasinga Tevar v, 
The defendant is, 
therefore, hable not only to pay the money 
but also the costs recovered from the plaintiff 
by the creditor, as such costs had to be 
paid as a necessary consequence of the 
breach. See section 73, Indian Contract 
Act, Agius v. G. W. Colliery Co. (2) and 
Hammond v. Bussey (3). 

Mr. C. V. Anantakrishna Tyer, for the 


Respondents:—The plaintiff is not entitled 
(1) 23 M. 441. i 
(2) (1899) 1 Q. B. 418; 68 L. J. Q. B. 312; 80 L. PF, 
140; 47 W. R. 403. 


(3) 20 Q. B. D. 79; 57 lL. de Q. B. 55. 
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to the costs of litigation. See Girish 
Chandra Das v. Kunja Behari Malo (4), 
Hadley v. Baxendale (5), Sanders v. Stuart 
(6), British Columbia Saw Mill Co. v. Net- 
tleship (7), Thol v. Henderson (8), Marshall v. 
Berridge (9) and Graham v. Campbell (10). 
The cases quoted by the other side do not 
relate to detention of money. The plaintiff 
not having avoided the costs by giving the 
acknowledgment, he is not entitled to recover 
it from the defendants. See Indian Con- 
tract Act, section 73, Explanation; Sedgwick 
on Damages, Sth Edition, Volume I, page 256, 
‘and Le Blanche v. L, § N. W. R. Co. (11). 
JUDGMENT.—The facts of the case are 
practically , admitted. The plaintiff stood 
surety for the payment of a debt by a 
relation. For the purposes of this case, it 
may be taken that the defendant and one 
Gopalier advanced the loan. Plaintiff was 
entitled to the money from a third person. 
He asked the defendant to collect that 
money and to pay himself and Gopalier. 
The money was admittedly collected by the 
defendant before December 1906; but he did 
not apply it towards the discharge of the 
debt due to him and Gopaslier. The latter 
intimated tothe plaintiff that as the claim 
against plaintiff was abont to be barred by 
limitation, he intended instituting a suit for 
its recovery unless an acknowledgment of 
liability was given. The plaintiff refused to 
give any such acknowledgment. A suit was 
institued andadecree was obtained ugainst the 
plaintiff. The plaintiff sues for the recovery 
of the amount collected by the defendant 
and for damages. The damages represent 
the amount of Court costs, which the plaintiff 
had to pay inthe suit by QGopalier. There 
is no question in this Court regarding the 
claim for the unremitted collections. It 
was partly decreed to him in the Court 


(4) 35 C. 683; 12 C. W. N. 628. 

(5) 9Ex. 841; 2Com. L. R. 517; 23 D. J. Ex. 179; 
18 Jur, 358; 2 W. R. 302. 

(6) (1876) 1C. P. D. 826; 46 L. J. C. P. 682; 35 L. 
T, 870; 24 W. R. 949. 
' (T) (1868) 3 C. P. 499; 37 L. J. O. P. 285; 18 L. T. 
604; 16 W. R. 1046. 

(8) (1881) 8 Q. B. D. 457; 46 L. T. 483; 46 J. P. 422. 

9) 19 Ch. D. 238; 51 L. J, Ch. 329; 45 L. T. 599; 
au W. R. 93; 46 J. P. 279. 


(10) 7 Ch. D. 490; 47 L. J. Ch. 598; 88 L. T. 195; 
26 W. R. 336. 
(11) (1876) 1 ©. P. D. 286; 45 L. J. C.P. 521; 84 


L. T, 667; 24 W. R. 808. 
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below; but the Subordinate Judge dismissed 
the claim for damages. Hence this revision 
petition. 

There are two questions to be consider- 
ed: («) whether the claim for the costs paid 
by plaintiff in’ the former suit “arose in 
the usual course of things’ from the breach 
of contract by the defendant; and (b) whe- 
ther the plaintiff failed to avail himself of 

“the means which existed of remedying the 
inconvenience caused by the non-performance 
of the contract” by the defendant. As 
pointed out in Dorasinga Tevar v. Arunachalam 
Chetti (1) the failure to discharge the 
debt from the collections within a reasonable 
time entitled the plaintiff to sue at once for 
the recovery of the money. It was the 
duty ofthe defendant to have obeyed the 


‘instructions given by the plaintiff as soon as 


the moneys came into his hands. He was, 
therefore, lable for the loss caused thereby. 
Js the award of costs against plaintiff in 
the suit by Gopalier the natural result of 
defendant’s breach of contract? If the 
defendant is regarded as plaintiffs agent, 
illustration (b) to section 212 would seem to 
suggest that the liability of the defendant is 
only to pay interest upon the moneys with- 
held and not forany other resulting loss. 
It is doubtful whether defendant can be 
regarded as the agent of the plaintiff. In 
Girish Chandra Das v. Kunja Behari Malo (4), 
Sir Francis Maclean inclines to the view 
that ifany act of the person to whom a duty 
was owing was also responsible for the 
subsequent damage, such a personis not 
entitled to damages from the defaulter. The 
learned Chief Justice would apparently 
import the theory of contributory’ cause, 
which largely guides the award of damages 
in actions on tort. That decision rests upon 
other grounds as well. The rule of English 
Law, as established in Hadley v. Baxendale 
(5) and Sanders v: Stuart (6), is that if the 
defaulting party is not cognisant of the con- 
sequences of the breach, he is not liable for. 
the loss sustained by the plaintiff; but if he 
knew that the plaintiff would suffer loss 
and still failed to perform his part of 
the contract, he can be sued for compensation 
See British 
Volumbia Saw Mall Co. v. Nettleshtp (7). This 
is subject to a further qualification that a 
general knowledge that the plaintiff may 
sustain loss will not be sufficient, but that 
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he should have special notice of the con- 
sequences that might result from the breach. 
Thol v. Henderson (8) and Marshall v. 
Bertidge (9). I see no reason why these 
principles should not be applied in India. 
There is nothing in the Contract Act which 
renders them inapplicable. But Lord Justice 
James, in delivering the judgment of the 
Court in Graham -v. Campbell (10), says 
“that the law does not regard consequential 
damages arising from delay in the receipt 
of money.” Sir Frederick Pollock points out 
that this is anomalons, but well-settled. 
Girish Chandra Das v, Kunja Behari Malo (4) 
may have been based on this rule. It also 
looks as if illustration (a) to section 212 
is traceable to this distmction between 
collateral damages arising from the retention 
of money and from the failure to perform 
other contracts. On the whole, though not 
without hesitation, I have arrived at the 
conclusion that the plaintiff is not entitled 
to recover the costs which he was obliged 
to pay in the former suit. In Agius v. G. W. 
Colliery Go. (2) and in Hammond v. Bussey 


(3), the costs of a former litigation were 


held recoverable as damages ; but they did 
not relate to the detention of money, but 
to delay in the performance of other 
contracts. l 


I also agree with Mr. Anantakrishna Aiyar 
that the Explanation to the section furnishes a 
complete answer to the claim. It is an equit- 
able provision against the rigour of the law. 
The person who has been offended against by 
a breach of contract is not entitled to stand 
upon his strict legal rights. The claim for 
compensation not being the outcome of contrac- 
tual obligations, the party whose contract has 
been broken has to lay the foundation for 
it by showing that he has acted fairly and 
justly towards the defaulter, before he can 
claim ‘to be recompensed. The principle is 
thus stated in Sedgwick on Damages: “ If 
the party entitled tothe benefit of a éon- 
tract can protect himself from a loss arising 
from a breach, at a trifling expense or with 
reasonable exertions, he fails in social duty 
if he omits to do so.” The basis of the 
claim for compensation must be that the 
plaintiff has not acted wilfully and obstinately 
in refusing to avail himself of opportunities 
to remedy the inconveniences caused to 
him. The reason of the rule is nət that 
there is any obligation on the plaintiff to 
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reduce the damages to any extent, but that 
he shonld avoid incurring damages. It was 
pointed out in Le Blanche v. London and 
North Western Railway Company (11) that 
the question for consideration in such cases 
is what a prudent man not having a claim 
for compensation would do under the circum- 
stances.” In the present case, the plaintiff 
could have avoided incurring the costs by 
giving the letter of acknowledgment asked 
of him. He cannot be said to have acted 
prudently in refusing to give such a letter. 


_He has chosen to stand upon his strict legal 


rights. However reprehensible the conduct 
of the defendant may be in allowing 
Gopalier to institute the suit, he is not liable 
for damages which could have been avoided 
by the plaintif., The Subordinate Judge 
is, therefore, right, and this petition must 
be dismissed with costs. 
Petition dismissed, 


MADRAS HIGH COURT. 
Civic Revistoy Petrrroxy No. 919 or 1913. 
January 25, 1915. 
Present:—Myr. Justice Seshagiri Aiyar, 
SHANMUGA OTHUVAR—PETITIONER 
VETEUS 

S. VEERAVAGHU PILLAI—Responpeyr. 

Religious Endowments Act (XX of 1863), s. 18-— 
Sanction to institute suit —Discretion, extent of — 
Revision, interference in, if justifiable—Costs of ap- 
plicant, when to be disallowed—Civil Procedure Code 
(Acè V of 1908), s 115—Blere failure to ewercise 
judicial discretion, if canbe interfered with in revision, 

Section 18 of the Religious Endowments Act gives 
a very wide discretion to the District Judge in 
regard to matters coming under the section and 
the mere fact that some serious allegations con- 
tained in the petition for sanction had not been 
considered by the Judge and the possibility of the 
Judge sitting in revision coming toa different con- 
clusion, are not sufficient reasons for interfering with 
the order of the District Judge in revision, Lp. 638, 


In the absence of anything to show that the 
charges were unfounded and the petitioner acted 
negligently or inconsiderately, with a view to annov 
or harass, aud not prudently and bona fide, in 
applying for the sanction, the petitioner will be 
entitled to be paid his costs ont of the trust pro- 
perty. [p. 638, col, 2.] 

A mere failure to exercise a judicial discretion will 
not justify interference under section 115 Civil 
Procedure Code [p. 688, col. 2.] 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 


col. 1.) 
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order of the District Court of Tinnevelly 
in Original Petition No, 155 of 1913, dated 
18th October 1913. 

FACTS.—The petitioner applied under 
section 18 of the Religious Endowments Act 
to the District Judge of Tinnevelly for 
sanction to institute a suit against a certain 
trustee against whom he brought forward 
various charges, some of them being serious. 
The District Judge issued notice to the 
- trustee, and after hearing him considered 
that his explanation as regards some of 
the charges was satisfactory. He, thereupon, 
dismissed the petition and ordered the peti- 
tioner to pay his costs. Against this order 
the petitioner preferred this civil revision 
petition. 

Mr. C. S. Venkatachariar, for the Pale 
tioner :—The District Judge erred in not 
considering many serious allegations made 
against the,. trustee, and consequently the 
order dismissing the petition cannot be 
supported. In any event the order as to 
payment of costs is illegal. The petitioner 
acted prudently and bona fide in applying 
for sanction and he ought to have been 
awarded his costs, instead of being made 
to pay the costs of tl:e trustee. 


Mr. S. V. Padmanabha Iyengar, for the 
Respondent’:—Section 18 of the Religions 
Endowments Act gives avery wide discre- 
tion to the District Judge and the exercise 
of that discretion should not be interfered 
with by the High Court. The Judge having 
found that the explanation of the trustee 
was satisfactory, his order awarding the 
trustee's costs is quite correct. Costs also 
being in the diseretion of Court, mere failure 
to exercise judicial discretion can never be 
a ground of interference in revision. 


JUDGMENT Mr. Venkatachariar com- 
plains that many serious allegations con- 
tained in his clients application for sanction 
have not been considered by the District 
Judge. I cannot say that that is a ground 
which would entitle me to set aside the 
order of the District Judge. Section 18 
of the Religious Endowments Act gives him 
wide discretion in regard to such matters 
and although if I had been hearing the 
petition myself, I may not have come to 
the same conclusion, that is not a reason for 
my setting aside the order passed by the 
District Judge, 
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On the question of costs, which the District 
Judge has directed the petitioner to pay to 
the trustee complained against, I find that 
at least there are two grounds which would. 
have justified the petitioner in moving the 
District Judge, and although the explanation 
in respect ofitems (c) and (f) was regarded 
by him as satisfactory to the extent of 
refusing sanction. he failed to note that 
they were not unfounded and that the 
petitioner did not act negligently or in- 
considerately in praying for a sanction. It 


. would discourage honest men from coming 


forward to move on behalf of a trust if, 
when they have done all that is necessary 
to bring certain matters before the Court, 
and it is apparent that they acted prudently 
and bone fide and not with a view to harass 
or annoy, they should be compelled to pay 
the-costs of the trustee who has given 
cause for complaint. I am of opinion that 
the District Judge’s order as to costs 15 
wrong. However, I do not think that 
under section 115 of the Code, I 
can interfere with a bare failure to exercise 
a judicial - discretion. I must, 
dismiss the petition, but under the circum- 
stances mentioned by me, each party will 
bear his own costs in this Court. 


Pétetion dismissed. 


MADRAS HIGH COURT. 

Frrst Cryin Appear No. 68 or 1914. 
March 2, 1915. 
Present:—Mr. Justice Senhas I Aiyar and 

Myr. Justice Napier. 
CHINNASAWMI CHETTIAR~— 
APPELLANT 
VETSUS 
PONNA AMMAL—-PETITIONER. 

Succession Certificate Act (VII of 1889), s. 9—-Appli- 
cation for certificate by Hindu widow—Opposition by 
husband's divided brother—-Security, if should be 
furnished. 

Under section 9 of the Succession Certificate Act, 
VIT of 1889, it is not obligatory on Courts to demand 
security whenever a Hindu widow applies for the 
grant of a certificate to her. [p. 639, col. 1.] 

Sundrammal v. Kullapa Chetti, 5 M. L. J. 36, dis- 
tinguished, 


therefore, ` 
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SUBRAMANIAM CHETTIAR V, SECRETARY OF STATE. 


Appeal against an order of the District 
Court of- Uoimbatore, in ~ Original Petition 
No. 296 of 1913. 

FAC?S.—An application for a succession 
certificate putin by a Hindu widow was opposed 
by her husband’s brother. The District Judge 
found that the brother was divided and 
ordered the issue of a certificate to her 
without any security. The brother then 
preferred this civil miscellaneous appeal. 
~ Mr. S. T. Srinivasagopalachariar, for the 
Appellant:—-As the grant of the certificate 
was opposed by the appellant, the nearest 
reversioner, the District Judge ought to 
have called upon the respondent to furnish 
- security before getting the certificate. 
Sundrammal v. Kullapa Chetti (1). 

Mr. O. V. Anantakrishna Tyer, for the 
Respondent:—In the Sundrammal v. Kullapa 
Chetti -(1) the Judge was unable to 
_ decide which of the rival applicants was 
entitled to succeed. Inthe present case he 
has distinctly found that the appellant was a 
divided brother. The order ofthe Judge 1s, 
therefore, correct. - 

JUDGMENT.—The District Judge is 
right in holding that the brother was 
divided. Mr. Srinivasagopalachariar argues 
that as his client is the nearest reversioner, 
the District Judge should have called upon 
the widow to furnish security before granting 
her the certificate. He relies upon 
Sundrammal v. Kullapa Ohett? (1). In that 
- ease the District Judge was unable to decide 
which of the rival applicants was entitled 
to succeed to the estate: and the learned 
Judge held that under the circumstances 
security ‘should have been demanded. “To 
accede to the appellant’s contention will 
amount to holding that wherever a widow 
applies for a certificate, she is bound to give 
security. This is not the law and no 
authority has been quoted in support of ib. 

We dismiss the appeal with costs. 


Appeal dismissed. 
(1) 5 M. D, J. 36. 


if any, 


MADRAS HIGH COURT. 
First Cryin Appear No. 73 or 1913. 
‘February 28, 1915. 
Present:—Siv John Edward Power Wallis, 
Kr., Chief Justice and Mr. Justice Trotter. 
T. R. M. T. SUBRAMANIAM CHETTIAR 
AND OTHERS— P LAINTIFFS—ÅPPELLANTS 
_ Versus _ 
Tur SECRETARY or STATE ror INDIA 
In COUNCIL, THROUGH THE COLLECTOR or 


RAMNAD—-DEFENDANT——RESPONDENT. 

Madras Regulation (XXV of 1802), s 4—Servive 
inam-—Lakhiraj grani— Right of Government to im pose 
assessment—Limitution Madras Regulation (XXXI of 
1802) s. 2. 

Lekhiraj grants made before the Permanent Settle- 
ment and not confirmed under Regulation XXXI of 
1802 are liable to full assessment atthe option of the 
Government andthercisno period of limitation for the 
exercise by the Government of its right to impose 
such agsessment. [p. 640, col. 1.] 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge of 
Sivaganga, in Original Suit No. 87 of 1912. 

YACTS.—The suit village, which was 
situated in Ramnad, was lakhtraj at the 
time of the Permanent Settlement. It was 
excluded from Settlement under section + of 
Regulation XXV of 1802 and it was admitted 
that section 2 of Regulation XXXI of 
1802, which confirmed grants of a similar . 
kind, did not apply to Ramnad. In 
1864 the Inam Commissioner recommended 
that the village should be fully assessed. 
The matter was in abeyance till February 
1910, when the Government assessed the 
suit village. The plaintiffs then filed a suit 
for a declaration that the order imposing 
assessment was not valid and for an injune- 
tion and being unsuccessful in the Court of the 
Temporary Subordinate Judge of Sivagang, 
preferred this appeal to the High Court. 


Mr. C. V. Ananthakrishna Iyer, for the Ap- 
pellant:—The order of the Government is 
altra vires and illegal. The right to assess, 
was barred by limitation. The 
recommendation of the Inam Commissioner 
was in 1864. Till 1910 nothing was done. 
That conduct on the part of the Government 
clearly shows that it had no right to impose 
assessment. 


Dr. S. Swaminathan, for the Government 
Pleader for the Respoudent:—The village 
was excluded from section 4 of Regulation 
XXV of 1802. Section 2 of Regulation 
XAXI of 1802 did not apply to Ramnad and so 
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assessed was nob valid and for an injunction. 
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the grant has not been “tonfirmad. The MADRAS’ HIGH COURT. 
right to -impose assessment, , therefore, FULL BENCH.: 


survived in the Government, and there is 
no period wathin 
such a right to be 
Government, Vide Boddupatli Jagannadham 
v. Secretary of State for India in Council (1), 
J UDGMENT. - -This is an appeal. from. a 
decree*of the Subordinate Judge’s Court 
of Ramnad, dismissing a suit brought by 
the plaintiffs against the Secretary of State 
in Council for a_ declaration that the 
Government order, “of 10th February 1910 
“the suit village to be fally 


The evidence clearly shows that the suit 
village was lakhiraj or exempt from the 
payment of revenue at the date of the 
Permanent Settlement and that it was 
excluded from the Settlement under, section 
4 of Regulation XXV of 1802. Further it 
iS nowsdédmitted that section 2 of Regulation 
XX XI of 1802, which confirmed certain grants 
of this kind, did not apply to Ramnad where 
thé suit village is situated. The Inam 
Commissioner in 1864 recommended that 
the village should be fully- assessed, but it 
was not until February 1910 that” effect 
given to his recommendation by 


The case is clearly governed by the 
decision in Boddupalls Jagannadham v. 
Secretary of State for India in Councibe (1); 
but there is no period of limitation ` for 
the exercise by Government of its right to 
impose assessment on land liable thereto. 
The appeal, therefore, fails and is dismissed 
with costs. 


TRR S 


Appeal dismissed. 
(1) 27 M. 16. 
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which ‘the. law requires , 
exercised by the 


LETTERS Parent gata No. 118 or 1911. 
September 20, 1912. . 
Present:—Sir Ralph Benson, Kr., Offg. Chief 
Justice, Mr. Justice Sankaran Nair 
and Mr. Justice Sundara Aiyar, 
SUBBS. N AIDU alias SUBBARAYULU 
“NAIDU-—APPELLANT 
Versus. 
ETHIRAJAMMAT, AND oviters—- 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XLI, r, 21 


—Appellate Court, powers of, to admit additional 


evidence—Euidence on record otherwise unintelligible, ii 


-—MMutual, open and current account-—Barred itens--- 
Guardian, power of, to accept. 

Under Order XLI, rule 27, of the Civil Procedure 
Code, 1908, an Appellate Court is entitled to admit 
additional evidence when the evidence already on 
record is unintelligible without it. 

A. guardian of a minor can accept accounitg”’ on the 
footing that theyare mutual, open and current ac- 
counts even if some of the items may be barred by 
limitation. 

Appeal, under section 15 of the Letters 
Patént, against the judgment of this Court, 
in Second Appeal No, 1461 of 1906, reported 
in 12 Ind: Cas. 673, presented against that 
of the District Court of Madura, in 
Appeal Suit No. 161 of 1909 (Original Suit 
No. 35 of 1908) on the file of the Addi- 
tional District Munsif of Madura. 

FACTS of the case appear from the 
judgments of Abdul Rahim aiid Phillips, JJ., 
reported in 12 Ind. Cas. 673. 

Mr. K. Jagannada Atyar, 
lant. 

Mr. P. K. Narayanasamy Atyar, 
Respondents. 

JUDGMENT.—On the facts which are 
correctly stated in the judgment of Phillips, 
J, we agree with him that the 
Judge was justified in 


for the Appel- 


admitting the 


additional evidence in order to enable him - | 
to dispose of the appeal to his own satis- 
We also agree with him that there . 


faction. 
was a mutual, open and current account 
between the parties and that the guardiatis 
were justified in taking all the items into 
account. 

We dismiss the appeal with costs of 
the lst respondent and we modify the 
order as to costs in the second appeal, by 
allowing costs only tothe lst respondent. 

We extend the time for redemption to 
three months from this date. 


Appeal dismissed, . 


for the 


. District * 


w 


a 


be 


Nol. XXV It] . T 


i 
EMPEROR V. RAMAVA CHENNAPPA, 


BOMBAY HIGH COURT. 
CRIMINAL Reverence No. 96 or 1914. 
Jannary 13, 1915. 

Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 
KEMPE ROR—Prosecurgy 
versus z 
RAMAVA CHENNAPPA—AcctseEp. 

Penal Code (Act ‘LV of 1860), ss. 802, 304d — 
Administering poison as a love potion—Rash and 
negligent act—Criminal Procedure Code (Act V of 
1898), ss. 286, 237, 8307—Trial for murder—Charge 
under &. BOLA not framed — Conviction under s. 304A. 

Where arsenic oxide was deliberately administered 
to a manasa love potion by his wife with the con- 
nivance of her mothor who had procured the stuff 
in some way and given it to her daughter: 

Held, that as to dealin this way as a love potion 
with a most deadly form of poison is to act both 
rashly and negligently in whatever walk of life the 
person sgo doing may be, an offence under section 3044 
of the Indian Penal Code was clearly made ont 
against the wife, and the mother was guilty of 
abetment [p. 642, cols. 1 & 2.] 

Held, further, that. although no charge ander 
section 304A. is framed at the trial for murder, on 
reference under section 307 of the Criminal Procedure 
Code the High Court is competent unday.: sections 286, 
237 of the “Code to record conviction under sec- 
tion 394A. [p. 642, col. 2.] 


- Criminal reference from the decision of 
the Additional Sessions Judge of Belgaum. 

Mr. V. R..Sirur, for the Accused. 

Mr. S. S. Patkar (Government Pleader), 
for the Crown. . 
JUDGMENT. l 

Heatoy, J.—In tnis case there is no doubt 
whatever about certain facts. One Chenappa 
died shortly after eating food prepared 
by his wife, It was found that he had died 
of arsenic poisoning. Then there is really 
no’ substantial doubt about these further 
circumstances: that the poison was given to 

Chenappa’s wife by her mother and that 

she mixed-it with the food she gave to her 
„husband. “The wife was charged with the 

„murder of her husband and her mother was 

-harg xed with abetting the murder, 


The case was tried bya Jury in Belgaum, 
Tu the course of his charge to the Jury, the 
Julge pointed out that although there was 
no separate charge under section 304A of 
the Indian Penal Code, it was open to the 
Jury to find a verdict of ‘guilty’ of an offence 
under section 3044. and an acquittal under 
the charge of murder. With that direction 
Jin their minds the Jury came to the conclu- 
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sion by a majority of three to two that the 
women were not guilty of any offence what- 
ever.-*;The Judge found hiragelf unable to 


vi 


a> 


“accept this verdict and has referred the case 


to us. 

€ It is unnecessary to go into the evidence 
in detail, because it really is quite conclusive ~ 
as to the circumstances I have mentioned. 
But at a very early, stage in the case, that 
is to say, in their first statements to the 
Magistrate, the women maintained that the 
staff which had ben administered tos” 


Chenappa was a kind of medicine used ast 


a love potion. If this is so, admittedly 
there is no case of murder, though there 
may he a case under sektor 304A. The 
Judge has come to the conclusion that it 
isa case of murder. Qne of the principal 
reasons which influenced Jus decision was 
that the day after the death of, the man, 
the wife had made a statement $0 various 
of the witnesses, which they regarded as 
an admission, that she had intended to 
kill her husband, and the Judge came to 
the conclusion that these witnesses were 
not only telling the truth to the best of 
their’ ability, but also had retained a correct 
impression of the purport of what the 


woman said. I do rot doubt that the 
witnesses, according to their lights, were 
deposing truly. But I do gravely 


doybt whether they had retained a correct 
infpression of what the woman actually 
said. The recollection of a ene 
when it is not corrected by some notes 
or account written down at the | time or 
shortly afterwards, isa very tricky thing; 
and in the case of witnesses of the class 
of those with whom we are dealing, “the 
recollection ot supposed recollection is 
almost inevitably largely coloured by what 
transpired between the occurrence of the 
conversation and the recital of the conversa- 
tion by tite, witnesses. In this case, for 
instance, T can quite readily conceive that 
what the woman said was that she had 
given medicine to her husband without 
either implying or suggesting that she 
knew that it was poison. Yet „in the 
light of the events which subsequently 
came to knowledge, the witnesses may 
have quite honestly believed that what 
the woman really had implied, perhaps 
even said, was that she had intended to 
poison’ her husband: I ‘think, thevefove, 
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‘ Impotence of the ‘husband. 
"foan have only a fragmentary and a very 


enough to kill any ordinary man. 
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that that particular which was relied on 
by the Judge does not really exist in the 
form in which he supposes. 

Then he fmds that the proved facts are 
more compatible with. the theory that the 
woman wished to get rid of her husband 
than that she wished to stimulatehis affectiori 
for her. Here again I do not agree. The 
facts which are indicated by the evidence 
are considerable disagreement and friction 
between the husband and wife which may 
have been due,. at least in part, to the 
Of course, we 


imperfect knowledge of what the relations 
between husband and wife really were. 
We never learn anything approaching the 
whole truth in these cases. But the 
suggestions in this particular case do not 
seem to me to point at all definitely to’any 
wish on the part of the wife to get rid of 
the husband. These are the principal 
circumstances which are believed to tell 
against the wife on the charge of murder. 
A third important circumstance is that 
she was in possession of very nearly 250 
grains of arsenions oxide and it was from 
arsenic poisoning that her husband died. 
Five grains of this stuff is, roughly speaking, 
‘How 
this woman came to be in possession of 
enough of this deadly stuff to kill about 
fifty people is quite unintelligible, and, 
looked at as a matter of pure conjecture, 
it seems to me almost as unintelligible on 
the theory that she wished to poison her 
hnshand as it is on the theory that she 
wished to .stimulate his affections. On the 
other hand, the fact—and it is a fact—that 
the” wife gave the remnants of the food to 


` their cow which also died of arsenic poison, 


suggests that she did not know the deadly 
effects of the stuff she had used. 


Therefore, it seems to me that there is 


no good reason for disturbing the verdict 
of the majority of the Jury in so far as it 
is a verdict on the charge of murder. But, 
as I have said, there can be no doubt in 
this case that this deadly stu was 
deliberately administered to the man by 
his wife with the connivance of her mother 
who had procured the stuff in some 
way and given it to her daughter, aod it 
seems to me, that to deal in this way as 
a love potion with a most deadly ee ot 
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poison, ia to act both rashly and negligent- 
ly in whatever walk of hfe the person so 
doing may be. I think that an offence 
‘under section 304A of! the Indian” Penal 
Code is quite clearly made out by the facts 
proved. 

We have had a somewhat lengthy and 
not an uninteresting argument as to whether 
section 3807 of the Criminal Procedure Code 
permits us to convict these persons under 
section 804A of the Indian Penal Code 
because of the fact that there 
charge under that section at the trial. It 
is contended on behalf of the prosecution 
that the terms of sections 236 and 237 of 
the Criminal Procedure Code enable us to 
record this conviction. Whatever may he 
said about section 238 of the Code, I do 
not feel any doubt that under séétions 
236 and 237 we are empowered to ‘Pecord 
such a conviction. It was beyond question 
a doubtful matter in this case from the, 
very, beginning whether the facts, which 
the prosecution would be able to prove, 
would establish more than the administer- 
ing of the poison in the way I have mention- 
ed. It was doubtful whether they would- 
go so' far as to prove that’ poison was 
administered with the intention of killing. 
It would, therefore, it seems to` me, quite ` 
clearly have been open to thé prosecution 
to bring these persons to ‘trial on charges 
both of murder and under section 304A 
of the Indian Penal Code. If that were 
so, 1t follows from the provisions of section 
237 of the Criminal Procedure Code that 
although the charge under section 804A 
of the Indian Penal Code was not form- 
ally made it was open to the Court to . 
convict under that section. , 

We do convict these women, the fe 
Ramavakom Chenappa under section 304 A 
of the Indian Penal Code and the second 
Balavakom Shivbasappa under the same 
section read with section 109 of the Indian 
Penal Code,’ that is of abetment, and we 
direct that they do suffer rigorous imprison- 
ment for two years. . & 

Suan, J.—I entirely argee. z 


was no ' 
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NARASAPPAYYA V. NARASAYYA SHANBILOGUE. 


MADRAS HIGH COURT. 
URIMINAD Revision Case’ No. 874 ov 1914. 
ORIMINAL Reviston Parmos No. 306 

- oF 1914, 

February 18,1915. < 
Present: — Mri Justice Tyabji. 
NARASAPPAY Y A— COMPLAINANT — 
Pmrrroner 

VEFSUS 


NARASAYYA SHANBHOGUE AND OTHERS 


— ACCUSE D——RESPONDENTS. 

Criminal Precedure Code (Act V of 1898), Ch. 
XVUl—Inguiry—-Power of trying Magistrate to dis- 
charge accused—Scope of his inquiry in a charge triable 
by Court of Session—-Penal Code (Act XLV of 1860), s. 
463, 464, 

In the case of offences which are triable solely 
by a Court of Session, 2 Magistrate cannot be 
conside##@- to have the power to proceed to the 
trial of the accused in those inquiries, and the 
chief business of the Magistrate is to see whether 
the prosecution has adduced such evidence as is 
not on the face of it absolutely incredible in 
regard to every ingredient of the offence that is 
charged. [p. 643, col. 2; 644, col. L.] 

Where in a charge under sections 463 and 464 of 


the Penal Code, the fact of the alteration’of the pro- ' 


missory note was proved, but no evidence was 
adduced to .prove that either of the accused altered 
the document in question: 

Held, that the trying Magistrate had power to dis- 
charge the accused. [p. 644, col. 2.] 


Petition, uffder‘sections 435 and 439 of 
the Code of Oriminal Procedure, 1898, 
praying the High Court to revise the order 
of the Stationary Magistrate, Kasargod, 
in Register Case No. 8 of 1913, (Criminal 
Revision Case No. 14 of 1914, onthe file of 
“the Court of the District Magistrate of 
South Canara). ` < 
_ Mr. J. L. Rosario, for the Petitioner. 
= Mr. S- Swaminadhan, for the Respondents. 

ORDER.—This is a revision petition in 
which I am, asked to revise the order of 
the District Magistrate of South Canara in 
which in the exercise of his powers under 
section 436 of the Criminal Procedure Code, 
he held that the accused person had not 
been improperly discharged by the inquiring 
Magistrate. The order of discharge, 
which was thus upheld by the District 
Magistrate, was passed by the third Class 
Stationary Sub-Magistrate of Kasaragod on 
a complaint that the lst and 2nd accused, 
who are‘ now before me, had been guilty 


of the offences referred to in sections 467, 


468, and 47i of the Indian Penal 
that is, of the forgery 


Code, 
of a valuable 
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security. The Stationary Sub-Magistrate 
discharged the acznsed, being of opinion 
under section 209 of the Criminal Proce- 
dure Code that there were not sufficient 
grounds for committing the accused for 
trial; and I bave now in effect to decide 
whether the order of discharge was within 
the powers of the Magistrate or whether 
he encroached upon the prerogative of the 
Sessions Court, which alone has jurisdiction 
to try the offences under the sections to 
which I have referred. The words of the 
sections are very wide and they empower 
or rather require the Magistrate in the 
first instance to discharge the accused if 
he is of opinion that there are not sufficient 
grounds for committing him for trial. 
These. words of the section have, however, 
been judicially interpreted in decisions, 
which are binding upon me, to mean that 
in the ease of offences which are triable 
solely by a Court of Session, the Magistrate 
cannot be considered to have the power 
to proceed tothe trial of the accused in 
these inquiries. It seems to me that I 
would not be justified in travelling beyond 
the judicial interpretation of the section, 
which restricts its scope so as to prevent 
a Magistrate in the course of the inquiry 
from encroaching upon the prerogative of 
the Sessions Court. I take, therefore, as a 
guide for the meauing of the section the 
terms in which Bakewell, J., interpreted in 
National Bank of India, Ltd. v. Kothandarama 
Chetti (1). In that case there was a differ- 
ence of opinion between Benson, J., and 
Sundara Aiyar, J., and the question was 
veferred to Bakewell, J., who says: “His 
(the Magistrate’s) duty is to determine 
whether the accused should be put upon 
his trial, and he onght to commit if he 
is satisfied that there are credible witnesses 
to facts which, if believed by a Jury, 
would justify the conviction of the accused 
of the offence complained of. If he proceeds 
to weigh the evidence, to accept some 
statements and reject others, to deal with 
probabilities or to draw inferences as to 
knowledge or intention, he is in reality 
dealing with the question of the guilt or 
innocence of the accused and is usurping 
the functions of the trial Court. Tho 
Magistrate has undoubtedly to exercise his 

(1), 21.Ind. Cas. 129; (1918) M. W. N, 725; 12M, 
L. T, 200; 14 Or, L-J. 529, o 
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discretion in the matter; for instance, he 
may examine the varying statements of the 
witnesses for the prosecution and come to 
the conclusion that they are not credible 
witnesses, or he may find that there 
is incontestable evidence that conditions 
which are shown to have existed at one 
time had passed away prior to the date 
of the alleged offence. Possibly he may 
say that the facts alleged are not sufficient 
to warrant any inference as tothe knowledge 
or intention of the accused; this, however, is 
to go very near the line, and I am _ inelined 
to agree with the observations of Geidt, J., at 
pages 835 and 839 of the report z. e. 90. W. 
N.” (1913) M. W. N. 728 at 750). Taking, 
therefore, this exposition of the section as 
my guide, [ have to see whether the Magis- 
trate—I shall refer only to the order of the 
Stationary Sub-Magistrate, because the 
District Magistrate has upheld and agreed 
with the decision of the Magistrate of the 
first instance I shall consider—whether the 
Magistrate put to himself a question 
different from that which Bakewell, J., 
requires’ that he should put to himself. For 
this purpose I must, in the first instance, 
refer to the elements of the offence with 
which the accused are charged; for it is 
beyond dispute that the chief business of 
the Magistrate is to see whether the prose- 
cution has adduced such evidence as is not 
on the face of it absolutely incredible in 
regard to every ingredient of the offence 
that is charged. ‘here are no doubt deci- 
sions which give to the Magistrate far 
larger powers. But taking the narrowest 
view of his functions, if must include the 
function to which I have just referred. 


The offence of forgery is dealt with in 
sections 463 and 464 of the Indian Penal 
Code, but the portion that is directly appli- 
cable to the present case is contained in the 
second part of section 464, where itis laid 
down that a person is said to make a false 
document who without lawful authority 
alters cishonestly or fraudulently a docu- 
ment in any material part thereof after 
it has been made or executed either by 
himself or by any other person. The 
offences alleged in .this case are that there 
was a promissory note in favour of the Ist 
accused dated the 6th October 1910 and 
that the promissory note was altered by 
the addition of the figure (2) so as to make 
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if appear to bear the date 26th October 
1910 in order to save the bar of limitation 
suit instituted on thé 27th 
October 1913, the Court having been closed 
on the 26th. The conclusions of facts at 
which both the Magistrates’ have arrived 
have been much canvassed by the Jearned 
Pleader and Counsel who appeared before 
me and J think it unnecessary, therefore, to 
go into them again in any great detail. 
After having given the careful arguments 
that were addressed to me, my hest con- 
sideration it seems to me that, though the 
decisions of the Magistrate are not worded. 
exactly in the way in which they might 
have been worded had they had the benefit 
of the arguments which have been placed 
before me, yet they in effect come, to the 
couclusion that accepting the evidence of the 
prosecution witnesses In so far as they are 
not manifestly incredible and assuming 
that that evidence will carry weight with 
a Jury and be believed by them, still the 
prosecution failed in one material element 
of the offence charged. The prosecution 
failed to adduce any evidence to prove that 
either the Ist or the 2nd accused altered - 
the document in question Both the Magis- ` 
trates were evidently of opinion that, from ’ 
the evidence adduced by the prosecution 
itself, what appeared was that the Ist and 
2nd accused were not in actual possession 
or control of the promissory note, that the 
prosecution witnesses do not bring home to 
these accused even the knowledge of any 
alteration in the document. That fact, or 
rather the absence of any evidence to prove ; 
tLat fact, seems to me to be fatal to the 
case for the prosecution. Ib seems to me, 
therefore, that the Magistrates were right 
in coming to the conclusion that there were 
not sufficient grounds for committing the 
accused for trial. 

The petition must, therefore, be dismissed. 

Petition dismissed, 
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BOMBAY HIGH COURT. 
CURIMINAT, Rereernce No. 87 or 1914. 
February 4, 1915. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shab. 
EMPEROR— PROSECUTOR 
VETSUS i 
RAJAPPA RAMAPPA KALAL— 


Å OCCURED, 

Penal Code (Act XLV of 1860), 3. 199— False eee 
tion before Mamlatdar to obtain certificate of sola 
wency for purposes of Abkari license — (Offence. 

A false declaration made to a Mamlatdar in the 
hope of obtaining a certificate of solvency for the 
purpose of securing a license from the Abkari 
officials, is not such a declaration as a Court of Justice 
or any public servant or any person is bound by law 
or authorised by law to receive, and heuce does not 
come within the purview of section 199 of the 
Penal Code. 


Criminal reference made by the Sessions 
Judge of Bijapur against conviction and 
sentence passed by the first Class Magistrate 
of Bijapur. 


“Mr. H. B. Gumaste, for the Accused. 


Mr. $. S. Patkar, Government Pieader, for 
the Crown. — 
JUDGMENT. 


Harton, J.—This is a curious case. A per- 
son was accused of ari offence on the following 
facts: for the purpose of securing a license 
or something of that sort from the Abkari 
officials he made a false declaration to a 
Mamlatdar in the hope that he would obtain 
from the Mamlatdar what is called a certificate 
of solvency, a certificate which would enable 
him more easily to obtain the license or 
whatever it- was that he wanted from the 
Abkari authorities. He was charged with 
an offence under section 199 of the Tndian 
Penal Code in consequence of making this 
false declaration and he pleaded guilty to 
the charge. We can only take this plea 
of guilty as a plea that the facts alleged 
against him were correct, because we think, 
as does the Sessions Judge who referred this 
ease to us, that the facts alleged and 
admitted do not amount to an offence under 
section 199 of the Indian Penal Code. That 
aection is very strich in its terms and deals 
with a false declaration only when the decla- 
ration isone which a Court of Justiee. or a 
public servant or other person is bound or 
authorised by law to receive as evidence. It 
has not been pointed. out to us that any 
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Court of Justice or any public servant or 
any o her person is either bound by law or 
authorised by law to receive such a declara- 
tion, as we have in this case, in evidence 
and, therefore, in law no offence under 
section 199 of the Indian Penal Code has 
been committed. The Sessions Judge held 
that as there was a plea’ of guilty, he 
could not deal with the case in appeal and, 
therefore, he referred it to us. What J 


‘have said: shows that the offence of which 


the accused was convicted has not heen 
committed and, therefore, the eonviction 
must be set aside and the fine, if paid, 
refunded. I only wish to add that I have 
spoken exclusively with reference to section 
199 of the Indian Penal Code. Bail bonds 
in this case may be cancelled, 
SAn, J.—I agree. 
Conviction and sentence set aside. 


CALCUTTA HIGH COURT. 
CRIMINAL Runes Nos. 809 ayy 810 
i or 1914, 
June 17, 1914. 

Present: —Mr. Justice Sharfuddin and 
Mr, Justice Teunon. 
ASRABUDDIN SARKAR 
AND OTHERS— PETITIONERS 
VET SUS 


KALI DOYAL MULLICK AND ANOTHER-——- 


Opposite PARTIES. 

Penal Code (Act XLV of 1860), ss. 471, 474— User, 
meaning of ~Offence—Sanction, if required—Criminal 
Procedure Code (Act V of 1898), ss. 195, 476 

Prosecution under section 474, Indian Penal 
Code, requires no sanction. [p. 646, col, 1.] 

In.a rent suit filed by the petitioners the com- 
plainant was summoned to prodace a kabuliyat ond 
an amalnamah. The documents were produced not 
by the complainants but by the petitioners them- 
of the com- 
plainant: 

Held, that the facts constitute a user within the 
meaning of section 471, Indian Penal Code, and for 
prosecution for this offence sanction under section 
195 oran order under section 476, Criminal Procedure 
Code, is necessary. [p. 646, col. 2.] 


Ambika Prasat Singh v. Emperor, 8 Cr. L 7. 


898: 35 ©. 820; Rati Jha v. Emperor, 14 Ind. Cas. 201; 


89 C. 463: 15 C L. 7.509; 18 Cr. L. J. 201: 16 C. W. 
N. 623: Boabarak Ali v. Emperor, 15 Ind, Cas. 81; 17 
CO. W. N. 94, 13 Cr. L. J. 449 and Krishna Proshad 
Mandal v. Rabindra Nath Dinda, 18 Ind. Cas, 99; 
18 Cr, L. J. 6, referred to. 
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ZAHIR SINGH t. EMPEROR. 
In No. 809 or 1914. 


Babu Brojendra Nath Chatterjee, for the 
Petitioners. 

Mr. §.P. Sinha, . Counsel, and Babu 
~ Surendra Nath Guha, for the Opposite 
Party. 

In No. 810 or 1914. 

Babu Brojendra Nath Chatterjee, for the 
Petitioners, i 

Mr. Pugh, Counsel, and Babu Surendra 


Nath Guha, for the Opposite Party. 

JUDGMENT.—In these two Rules -it 
appears that two prosecutions under sections 
474, Indian Penal Code, have been instituted 
against the petitioners in respect of certain 
documents, namely, in each case a kabuliyat 
and an amalnamaeh. It further appears that 
the petitioners instituted a rent suit (No. 324 
“of 1913) and that in that snit summoned the 
complainants in the criminal proceedings to 
produce the documents in question, each a 
kabuliyat and an amalnamah. The produc- 
tion of the documents followed. The case 
for the complainants is that the documents 
are not genuine and were in fact produced 
not by the complainants, but by the plaintiffs, 
the petitioners before us. The contentions 
of the petitioners before us are that a 
sanction under section 195 or an order 
under section 476 of the Code of Criminal 
Procedure is necessary before they can be 
prosecuted, and that in any case pending the 
decision of the rent suit the prosecution 
should be stayed. 

On behalf of the complainants-opposite 
parties it is contended, first, that the docu- 
ments haying been Wina filed there has been 
no user, and, secondly, that the prosecution 
under section 474 requires no sanction. The 
second contention cannot be disputed, and 
in support of the first reference is made to 
the case of Ambika Prasad Singh v. Emperor 
(1). But in at least three subsequent cases, 
Rati Jha v. Emperor (2), Mobarak Ali v. 
Emperor (8) and Krishna Proshad Mandal v. 
Rabındra Nath Dinda (4), it has been held 
that at least in certain circumstances the 
filing of a document may constitute a user. 
On the case for the prosecution, in the 


(1) 35 C. 820; 8 Cr. L. J. 398. 

(2) 14 Ind. Cas. 201; 39 C. 463; 15 C. L. Fe 509; 18 
Or, L. J. 20]; 16 C. W. N. 623. 

(3) 15 Ind. Cas. 81; 17 C. W. N. 94; 13 Cr. L.J. 
449. 

(4) 18 Ind. Cas. 99; 138-Cr, L. J. 6. 
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present instance, the documents were 
produced by the petitioners as documents 
coming from the custody of the complain- 
ants. We are of opinion ‘that this, if 
established, constitutes a user within the 
meaning of section 471, Indian Penal Code. 
It follows that the offences, if any, commit- 
ted, are offences under section 471 of the 
Code and im respect of those offences 
sanction under section 195 or an order 
under section £76, Criminal Procedure Code, 
is necessary. 

Apart from this, it is not disputed that 
the decision of the issues in the rent suit 
depends largely on the question whether 
the documents in question are or are not 
genuine. That being so, we are of opinion 
that it is expedient that the criminal pro- 
ceedings should be deferred pending the 
final disposal of the rent suit. After that 
suit is disposed of, it will be open to the 
Conrts and to the complainant to take further 
appropriate action. These Rules are, there- 
fore, made absolute and the present criminal 
proceedings quashed. 

The petitioners will 
from their bails. 


now be discharged 


Petitioners discharged, 


ALLAHABAD HIGH COURT, 
CriminaL Reyrsion Perrrion No. 1228 
or 1914. 

$ February 19, 1915. 
Present:—Mr. Justice Tudball. 
ZAHIR SINGH—APPLICANT 
VEVSUS 


EM PEROR—Opposits Parry. 

Criminal Procedure Code (Act V of-1898), ss. 195, 
587-—-Sanction to prosecute granted—First complaint 
dismissed—Second complaint without fresh sanction— 
Irregularity, objection as to, taken at the very first stage, 
effect of. 

Section 587 of the Code of Criminal Procedure 
was never intended to allow a Magistrate to 
override the clear provisions of the Code. The. 
section was intended to prevent a mere technicality 
from interfering with the course of justice, the error, 
omission, etc., being one which had escaped all parties 
at the beginning of the trial. Wheére, thereforo, the 
want of sanction for prosecution of a complaint is at 
once brought to the attention of the Court, it is 
the duty of the Magistrate to refuse to take 
cognizance of the complaint on the ground that he 
cannot do so by reason of the terms of section 195 of 
the Code. [p. 647, col. 2.] 
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Sanction to prosecute Z and some other persons 
_ was granted under section 195. On the basis of the 

sanction a complaint was filed but the accused were 
discNarged as the complainant was not present on 
the date of hearing. A fresh complaint was filed 
against Z alone: 

Held, that the 
continuation of the first. 


second complaint was not in 
[p. 647,.col. 1.) 


Criminal revision against an order of the 
Magistrate, first Class, of Farrukhabad. 


Mr. A. H. O. Hamilton, for the the Appel- 
lant. 


Mr. R. Maleomson (Assistant Government 
Advocate), for the Crown. 


J UDGMENT.—This application in revision 
arises out ofthe following facts. One Tika 
Ram obtained a sanction on March 3rd, 1913, 
to prosecute Zahir Singh and certain others 
for offences under sections 467 and 471 of 
the Indian Penal Code. An appeal was filed 
against the order granting sanction, which 
was dismissed on June 10th, 1913. On July 
oth, 1913, Tika Ram filed a complaint against 
those three persons. Proceedings in the 
case were suspended pending the decision of 
an application in revision to this Court. That 
application was rejected on January 21st, 
1914. Tika Kam then waited practically 
for four months until May 15th, 1914, when 
he went into Court and asked that his com- 
plaint might be taken up and decided. His 
application was granted and the case came 
up for hearing at the end of a little over 
three months on Angust 20th, 1914. Tika 
Ram did not appear and the accused were 
discharged. After the order of discharge 
had been made, Tika Ram filed a fresh com- 
plaint as against Zahir Singh only. Zahir 
Singh on this fresh complaint at once took 
objection that if was a complaint filed ont 
of time and that the Magistrate could not 
take cognizance of the offence. The Magis- 
trate disallowed this objection in the follow- 
ing words: ‘The first application was within 
time and by the subsequent application the 
continuity is not broken.” In other words, 
he took this fresh complaint as being a 
proceeding in continuation of the former 
proceeding. This, however, was clearly 
wrong. It was clearly a fresh complaint as 
against Zahir Singh alone. If Tika Ram 
wished to continue the former proceeding 
he could have gone to the District Magis- 
trate or the Sessions Judge and have obtained 
an order for further enquiry, on his first 
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complaint. Zahir Singh has been committed 
for trial. The present application is directed 
to have that committal order quashed. On 
behalf of the Crown itis urged that the 
defect in the section is one which is cured by 
section 537° of the Code of Criminal Proce- 
dure. That section lays down that subject to 
the provisions hereinbefore contained no 
order shall be reversed or altered in revision 
on account of want of any sanction required 
by section 195, unless such want has in fact 
occasioned a failure of justice. The explana- 
tion attached to the section is that in deter- 
mining whether any error, omission or irregu- 
larity in any proceeding under this Code 
has occasioned a failure of justice, the 
Court shall have regard to the fact whe- 
ther an objection could and should have 
been raised at an earlier stage of the 
proceeding. As has frequently been remark- 
ed in many cases, section 537 is not perhaps 
happily worded. But to my mind one 
thing is clear, and thatis that section 537 
was clearly never intended to allow a 
Magistrate to override the clear provisions 
of the Code. The section was intended 
to prevent a mere technicality from interfer- 
ing with the course of justice, the error, 
omission, etc., being one which had escaped 
all parties at the beginning of the proceed- 
ing. Where, however, as in the present 
case, the want of sanction was at once 
brought to the attention of the Court, it was 
clearly the duty of the Magistrate to refuse 
to take cognizance of the complaint on the. 
ground that he could not do so by reason 
of the terms of section 195 of the Code. 
To allow the present applicant to proceed 
to trial in the Court of Session would be 
grossly unfair, seeing that the trial must 
in the end fail by reason of the want 
of sanction. I, therefore, allow the applica- 
tion and set aside the order of the Court 
below. The applicant, if on bail, need not 
surreuder; if in confinement, he will be 
released at once. 
Application allowed, 
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RAMDEO PANDEY Y. EMPEROR. 


CALCUTTA HIGH COURT. 
URTAMINAL Reviston Petirton No. 96 or 1912. 
February 15, 1912. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
‘RAMDEO PANDEY ——ACCOSED——PETITIONER 
versus 


EMPEHEROR—Prosecurorn—Oeposits Parry, 
Criminal Procedure Code (Act Y of 1898), s. 110— 
Security for good behaviour—Freshk proceedings after 
release—Circumstances after release to be considered. 
Where fresh proceedings under section 110 of the 
Criminal Procedure Code are taken against an accused 
ufter his release from the last security, they must 
doe confined to facts and circumstances alleged against 
him after his release. 
| Junab Ali v. Emperor, 31 C. 188; SO. W, N. 909; 1 
Or. L. J. 801, referred to. z 


Mr. Huq, Counsel, and Babu Manmatha Nath 
Mukherji, for the Petitioner. 

Babu Sas Chandra Chowdhury, for the 
Crown. 

JUDGMENT. —We think that this Rule 
must be made absolnte on the first ground 
on which it was issued, namely, that the 
proceedings are premature, The Police re- 
port upon which they are based mentions 17 
cases in which the accused has been suspected 
to have taken part, and eight of those cases, or 
nearly half, we are surprised to find, took 
place during the period when he was 
previously furnishing security. Then there 
are four cases in which the Police reported 
that he has been known to have taken part. 
All fonr of these cases took place during his 
previous terms of security, andit is upon 
these 12 cases with 9 other cases, which 
occurred in April, May and Juneand August 
1911, that he is now being arraigned, and the 
proceedings state that this report makes it 
appear to the Magistrate that this man is 
by habit a thief and  house-breaker by 


night and that he habitually commits ex- 


tortion and offences involving a breach of the 
peace. As faras wecan see there is no hint 
of extortion or any offence involving a breach 
of the peace in this list of cases, and the 
allegation that besides committing burglary 
and theft he satisfied his ends by force of 
lathis is extremely vague. Of course when he 
has had time to show that he has formed 
the habit of theft and honse-breaking by 
night with extortion and offences involving 
a breach of the peace since the beginning 
of January, 1911, then on materials confined 
tothe period after his release from his last 
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security proceedings could, if necessary, be 
taken under section 110 against him. But 


-these proceedings must be confined to facts 


and circumstances alleged against him after 
his release from his last security, and to 
import anything before, as evidence of 
habit, would be to lay down that having 
once been called upon to furnish security 
he could always on the same evidence be 
made to continne that security from one 
term to another. That certainly is not the 
law. l 

The principle on which these cases 
should be tried is laid down in Junab Ali 
v. Emperor (1). We do not mean to 
lay down in any particular case or in this 
case that 15 months is or is not a sufficient 
period to give aman a locus pæniteniæ. 
That is not the question. In the particular 
case there reported the Judges held that 
this “man had not had a sufficient locus 
peenttente. But this is probably due to the 
fact that during the 15 months sinee he 
came out of jail there was very little to 
show that he had continued in his evil 
courses. But what they did find was that 
the evil reputation which he had before his 
imprisonment had still followed him and 
permeate: the evidence of many of the 
witnesses, and this is what must be 
avoided. No prejudise can acerne to the 
petitioner from anything which he is 
alleged to have done prior to the beginning 
of 1911, and, therefore, we think that these 
proceedings taken in October 1911 were 
premature. 

If the District Magistrate is of opinion 
that there is evidence that this man has 
become a habitual thief and house-breaker 
since lst January J911 and is now a dan- 
gerous character from whom security is 
required, it will be opento him to take 
proceedings against him. Batin that case 
we think the District Magistrate should 
himself have the matter enquired into 
at his own headquarters rather than at 
Sivan, as it is perfectly clear that the 


moving spirit in this and other cases 
ara the losal zemin lurs of the Siwan sub- 
division. 

Tha Bale 18 made absanlabe and the 


procəeətinzs of the lth October 1911 are 
set aside. 


Rule made absolute. 
(1) 310 733; 30. W. N. 99); L Oe, DL, T, 994. 
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JANG RAL V. EMPEROR, 


CALCUTTA HIGH COURT. 
(riminvat Appsat No. 903 or 1911. 

l February 19, 1912. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
JANG RAI AND OTHERS——APPELLANTS 
VEVSUS 

EMPEROR—Responpant, ` 

Penal Code {dct XLV of 1860), ss. 148, 149, 395, 
326—Evidence judicially recordod—Judges duty to 
believe or disbelieve witness before him — Finding, 
when irrelevant. 

Ib is exceedingly dangerous to appeal from 
evidence judicially recorded under the sauction of 
eross-examination to statements made to the Police 
which are not judicially recorded. [p. 650, col. 1.) 

It is the Judge’s duty to make up his mind while 
the witness is before him whether he isa witness of 
truth or falsehood: and it is only when the Judge 
sess any reason to distrust his ovidence that omissions 
in a Police record can become of any importance, [p. 
650, col. 1.] 

Such findings as this: “It is not clear whether the 
name of Mahabir appears in the Police papers or not,” 
are wholly irrelevant. [p. 650, col. 1.] 


Appeal from the judgment and sentence 
of the Sessions Judge of Shahabad, 


Mr. K. B. Dutt, Counsel, and Babu 
Surendra Nath Ghosal, for the Appellants. 


Mr. Orr (Deputy Legal Remembrancer, 
Bengal), for the Crown. 


JUDGMENT.—This is an appeal from the 
judgment and sentence of the learned Sessions 
Judge of Shahabad who, differing with the 
assessors convicted four persons, Jang Rai, 
Keshwar, Singh or Rai, Ram Narain and 
Anjor Ahir under sections 145, 395 and 326 
read with section 149 and sentenced the 
first to 10 years’ rigorous imprisonment, the 
others to seven years each. 


Originally eigh} persons were arraigned 
Lefore him on these charges but four have been 
acquitted, though we confess we are unable 
to appreciate any difference between their 
cases and those of the present appellants. 


It is alleged that 200 of the tenants of 
Barsingha, a village in the Ballia District. 
erossed the Ganges on the day of occurrence 
and looted the fields of the Suremanpur 
Burja tonants, It is also alleged that one 
Barhamdeo Rai (not in custody) pursued 
one Chegan and speared him, killing him 
instantaneously. Then itis said that Sheo 
Gobind, who has been tried and acquitted 
on his establishing a convincing alibi, pur- 
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sued Bhola Rai and speared him so that 
he also died. 

Harnarain or Harnandan Rai, P.W. No. 2, 
was grievously hurt with a spear so that 
his dying declaration had to be taken and 


“than the mob disappeared as suddenly as 


they had come. 

There had been already an apprehension 
of a breach of the peace between the men 
of Suremanpur Barja and Salempur and so 
bitter was this quarrel that a Police guard 
had to be posted on the chur. In the 
meantime, however, some of the Barsingha 
ryots had obtained settlement from the Col- 
lector of land in Salempur, which appears 
to be a khas mahal, and this annoyed both 
the Salempur people and the people of 
Suremanpur Barja who also wanted settle- 
ment of these lands. 

The defence is that the boundary dispute 
between Salempur and Suremanpur culminat- 
ed that day in a fight in which these persons 
were killed and wounded and that the two 
sets of villagers combined to implicate 
Barsingha men. It is found by the 
Judge that this boundary dispute had not 
been settled and there are points in this 
case which convince us that the defence 
story is trove. All the witnesses swear in 
the clearest way that Sheo Gobind speared 
Bhola Rat. There is no room for doubt or 
escape from this statement and as it has 
been found to be totally false, this con- 
siderably discounts the other evidence as to 
identification on which the whole case 
against the appellants turns. It is not like 
a case where an offender has been given 
the benefit of the doubt on showing strong 
evidence of alibi as against a mere allega- 
tion of presence in the riot. 

The identification made by nearly all the 
witnesses is discredited by their false charge 
against Sheo Gobind and Bechu Dhobe, 
P. W. No. 19, alone is left untouched by it 
and it is on his evidence principally that 
the learned Judge seems to have relied. 

Now this Bechu Dhobe was the first person 
examined by the Police, and he stated that 
200- men had come from Barsingha but 
gave no names whatever. 

The first time any names are said to 
have been mentioned are by Harnarain at 
the Chekwara where he was lying wounded, 
and it seems reasonably open to doubt 
whether he made such a statement. If he 
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did, he clearly falsely implicated Sheo 
Gobind in the murder of Bhola Rai and 
that same. night before the Deputy Magis- 
trate at Lalganj he omitted to mention 
Jang Rai. 

The other witnesses do not appear to have 
named any one till the 29th March, three 
days after the occurrence, though Nihora 
and Guli were with the Sub-Inspector from 
the first. It is remarkable that the Salempur 
witnesses admit that they ran away and 
hid themselves for two or three days. ‘This 
clearly shows that they were afraid of 
being implicated in the riot. 

The learned Judge nowhere gives his own 
finding on the truth or falsity of each wit- 
ness’s statement. He relies entirely on the 
differences in what they say in Court and what 
they said or are alleged not to have said 
before the Police. We must point out that 
it is exceedingly dangerous to appeal from 
evidence judicially recorded under the sanction 
of cross-examination to alleged statements 
made to the Police which are not judicially 
recorded. Itis the Judge's duty to make 
up his mind while the witness is before 
him whether he is a witness of truth or 
falsehood, and it is only when the Judge 
sees any reason to distrust his evidence 
that omissions in a Police record can become 
of any importance. 

Such findings as this: “It is not clear 
whether the name of Mahabir appears in 
the Police papers or not- are wholly 
irrelevant. 

For the prosecution it may be noted that 
there are two Mahabirs and twe Sheo Gobinda 
mentioned and that many of the identifica- 
tions were not by name. 

There seems to be a doubt thrown through- 
out the evidence and the judgment of the 
learned Judge both as to the place of 
oveurrence and the parties engaged in the 
quarrel. The place pointed out to the Sub- 
lnspector by the witnesses and noted by him on 
his map does not agree with the evidence nor 
with the map and khasras prepared by the 
patwart long before this occurrence for a 
wholly independent purpose. The Judge 
raises a cloud of doubt on this, but does not 
tell us what his own finding is. 

His final- finding on page 52 contradicts 
the oral evidence. But he then starts off 
again throwing a clond of doubt on his 
own finding. 
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The only finding necessary was that what” 
ever the particular spot was where the 
crops were being cut, it was undoubtedly 
south of the lands settled with the Barsingha 
tenants. If, therefore, the Barsingha people 
looted those crops they arecertainly guilty 
of dacoity. 

But on the other hand the fact that 
they had no interest whatever in such an 
act and that they had admittedly come 
two days before with the Deputy Collector 
to take over the fields which had been 
settled with them goes strongly in favour of 
their defence, and the fact that the real 
place of occurrence was at some indefinite 
spot to the south largely supports the theory 
that the boundary dispute between Salempur 
and Suremanpur was the real cause of the 
fight and that the Barsingha people had 
nothing to do with it. There is no doubt 
that the boundary dispute was still going 
on aud the witnesses have foresworn them- 
selves in totally denying it in evidence. 
The defence say the occurrence was some- 
what earlier in the day. If it was early 
enough for Sheo Gobind to have been present, 
a fact to which the prosecution witnesses 
have tied themselves, then there was ample 
time for concoztion before the Police came. 

It is most significant that Bechu 
Dhobe, a man of Salempur, states the story 
that 200 Barsingha men had come across 
and killed two Suremanpur men, and then 
disappears for two or three days. It is only 
when the Salempur people found that the 
Police had accepted this story that they came 
forward with evidence. 

It is inexplicable how 200 persons came 
across the Ganges in boats and yet no 
trace of their coming or going appears in 
evidence. They must have had at least 
five large boats and those boats must have 
been seen. Yet the evidence in regard to 
the only boat spoken of in which Sheo Gobind 
and one other man are said to have started 
from the other side, has been disbelieved 
and in our opinion, rightly so. As regards 
the loot the Judge finds there was not 
much looting. But the only evidence is 
that some paddy was found cut and admit- 
tedly Harnarain and others were cutting 
their paddy that day. There is no 
suggestion that the paddy was irregularly 
cut and there was no mention of loot to the 
Police. i 
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The witnesses who say that the loot 
was after the murders are disbelieved. 
A glance atthe table of identifications 
prepared by the learned Judge shows 
that Sheo Gobind’s false identification vitiates 
the identification of every one of the 
accused for we have shown that Bechnu’s 
evidence, coming so late asit does after 
his first information, cannot have any 
weight. 

The argument that it is difficult to believe 
that a party who had had two men killed and 
one wounded would make a false charge 
against other people, is negatived in this case 
by the positive and detailed false accusation 
‘against Sheo Gobind made by Harnarain him- 
self from the very first. 

It is contended that the defenee did 
not put forward the story of the boundary 
riot until they came to argue the case, but 
we find clear cross-examination to the point 
in the evidence of P. Ws. Nos. land 2 and 
in the written statement, paragraph 20 to end. 
Reading the evidence as a whole we are 
clearly of opinion that the assessors 
were right and that the Barsingha people 
bad nothing to do with this occurrence. 
We accordingly allow the appeals, set 
aside the convictions and sentences and 
direct the acquittal and release of the 
accused. 

Appeals allowed. 


ALLAHABAD HIGH COURT. 
Criminat Revision Permon No. 1078 
or 1914. 

January 30, 1915. 
Present:—Mr. Justice Piggott. 
NAURANG AND anotHer——APPLICANTS 

| VETSUS N 
EMPEROR——Oprosrte Party. 

Penal Code (Act XLV of 1860), s. 498—Enticing 
away married woman from her husband's house for 
marriage—Offence. 

A person enticed away a married woman 
from her husband’s house with intent that he might 
dispose of her in marriage to some one else: 


Held, that he committed an offence under section 498 | 


of the Penal Code. 
Criminal revision from an order of the 
Additional Sessions Judge of Meerut. © 
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CHINTAMONI JENA V., JAGANNATH RAMANUJA DAS, 


S01 


Mr. A. H. O. Hamilton, for the Appli- 
cants. l 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—-The point of law taken 
by this application is whether a person 
who entices away a married woman from 
her husband’s honse, with intent that he 
may dispose of her im marriage to some 
one else, has committed an offence under 
section 498 of the Indian Penal Code. I 
hold in the affirmative, on the ground that 
sexual intercourse between the woman and 
any other person to whom she has thus 
been given in marriage, during the life-time 
of ber husband, would be illicit intercourse 
within the meaning of the section in 


question, An examination of the record in 
this case suggests some donbt as to 
whether a more serious offence, falling 


under the abduction sections of the Indian 
Penal Code, was not committed; but under 
the circumstances, and in view of the fact 
that the applicants Naurang and Tota 
were re-tried after having been once 
discharged and that the sentence passed 
upon them is a fairly substantial one, Iam 


“not disposed to direct further action to be 


taken against them. I dismiss this applica- 
tion. 
Application dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision Petition No. 998 or 1914. 
August 11, 1914. 

Present:—Mr. Justice Holmwood and 
Mr. Justice Richardson. 
CHINTAMONI JENA AND OTHERS— 
PETITIONERS 
VETSUS 
JAGANNATH RAMANUJA DAS anp - 


ANOTHER-——Opposite PARTY. 

Criminal Procedure Code (Act Vof 1898), s. 145— 
Record of Rights recently published, entries m— Pro. 
sumption therefrom—Factum of possession. 

Whatever presumption may be raised -by a recent- 
ly published Record of Rights, it does not in itself 
establish the factam of possession; and if the Magis. 
trate decides the factum of possession wrongly in a 
proceeding under section 145, Criminal Procedure Code, 
that is not a question with which the Bigh Court can 
interfere under the Charter, it not being a question 
of jurisdiction. [p. 652, col. 1.) 
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Babus Girish Chandra Pal and 
Chandra Pal, for the Petitioners. 

Messrs. Chakravarty and J. Chowdhury, 
Counsel, and Babu Suresh Chandra. Chakra- 
varti, for the Opposite Party. 

JUDGMIENT.—The question which 
appears to be one of jurisdiction on the Rule 
really depends upon the second ground of 
the Rule, which is that effect Las not been 
given tothe presumption arising from the 
entries ina recently published Record of 
Rights. That certainly is not a question 
going to the jurisdiction and we, therefore. 
cannot interfere. Weat first thonght that 
the other groand that there should have 
been separate proceedings in respect of the 
several plots claimed by the several sets of 
tenants, was a separate point going to the 
, jurisdiction. But we find that this is not 
so. The other sets of tenants have not come 
here atall, and the present applicants have 
only come upon the ground that they had 
obtained tenant rights and possession by a 
recently published Record of Rights. It is 
needless to say that whatever presumption 
may be raised by sucha record, it does not 
in itself establish the faclum of possession, 
and that if the Magistrate decides the factum 
-of possession wrongly that is not a question 
with which the High Court can interfere 
under the Charter, it not being a question of 
jurisdiction. 

The Rule is discharged. 


Nalini 


hade discharged, 


ALLAHABAD HIGH COURT. 
OrmuinaL Rererence No. 87 or 1915. 
February 19, 1915. 

Present:— Justice Sir George Knox, Kv. 
EMPEROR turoven SESSIONS JUDGE OF 

CAWNPORE— PROSECUTOR 
TeETSUS 


ABDUL RAZZAK AND aAxnoTHER— 


Opposite Parry. 

Criminal Procedure Cade (Act V of 1898), s. 193 (2) 
—Power of Sessions Judge to ti ansjer appeal to Assist. 
- unt Sessions Judge—Jurisdiction—‘Case’, meaning of. 

Sertion 193, clause 2 of the Code of Criminal 
Procedere, confers on the Sessions Judge no power to 
transfer appeals to the Assistant Sessions Judge. The 
word “vase” m the section does not include an | appeal. 
[ p. 658, col 2.) 

Chattarpal Singh .v. Raja Ram, 7 A..661;.A. W.N. 
(1885) 156; In the petition of Musa Asmal, 9 B. 164; 


= 
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Allah Dei Begam v. Kesri Mal, 2 A. L, J, 576; A, W. 


. N. (1905) 199, referred to. 


Criminal Miscellaneous reference made by 
the Sessions Judge of Cawnpore, as per his 
letter No. 67/111, dated 9th February 1915. 

JUDGMENT. By an order, dated the 
ord of February 1915, the Sessions Judge 
of Cawnpore transferred two Criminal 
Appeals Nos. 7 of 1915 and No. 14 of L915 
pending in his Court to the Court of the 
Assistant Sessions Judge for trial, 

The section of the Code which he consider- 
ed justified this procedure on his part was 
section 193, clause 2. This section pro- 
vides that Assistant Sessions Judges shall 
try such cases only as the Sessions Judge of 
the division by general or special order may 
make over to them for trial. Jn the opinion 
of the learned Sessions Judge the word 

‘ease ” as used in this clause is not defined, 
and he saw no reason why it should be 
confined to cases and not extend to appeals 
or other matters, 

This Court has called for the records of 
the cases in question by the powers con- 
ferred upon it by section 435 of the Code 
of Criminal Procedure. So faras I know 
the word “case” has never been defined 
in any General Clauses Act or in the Code 
of Criminal Procedure, nor am Taware that 
this particular point has come up to this 
Court for decision. 

In Chattarpal Singh v. Raja Dam (1), Mr. 
Justice Mahmud held that so far as the Code 
of Civil Procedure was concerned the word 
“ease” should be understood in it broadest 
and most ordinary sense, including all 
adjudications which might constitute the 
subject of appeal or revision. With all due 
respect I think a safer rule is to consider 
the word in connection with the particular 
Code or law in which itis found. Under 
the present circumstances there is consider- 
able difficulty in assigning to the word such 
a broad meaning. The first difficulty will 


be found in section 409 of the Code of 
Criminal Procedure. That section deals 
with appeals. The right of appeal is a 


creation of Statute. Without some particular 
provision authorizing anappeal no right of 
appeal is conferred. Even when a right of 
appeal has been conferred, the Caonrt to 
which such appeal lies must also be speoitied. 


‘A right of appeal without any specification 


(1) 7 A, 661; A. W. N. (1885) 156. 
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as to the Court to which such appeal should 
be preferred would be a useless right. . 

he appeals with which we are concerned 
in the present case are appeals created by 
section 408 of the Code of Criminal Pro- 
cedure. That section provides for persons 
‘convicted on tridls mentioned therein and 
wishing to appeal can appeal to 
the Court of Session. To find out what a 
Court of Session is, we have to turn to 
section 9 of the Code of Criminal Procedure 
and a liberal interpretation of section 9 might 
bring within the words “Court of Session” not 
only Sessions Judges but also the Additional 
Sessions Judge and the Assistant Sessions 
Judge, if there be any such within the Sessions 
division. If snch an interpretation could be 
adopted it might, therefore, be argued tbat 
the words “Court of Session” in this 
section 408 were wide enough to inelude 
all these officers. I pass over the anomaly 
in such an interpretation of the Court of 
the Assistant Sessions Judge being a Court 
from which appeals lie to the Court of 
Session. Section 409 by providing that 
an appeal shall lie to the Court of Session 
or Sessions Jadge and shall be heard by the 
Sessions Judge or by an Additional Sessions 
Judge, seems to makeit clear that the Legisla- 
ture intended that all appeals under the 
Code of Criminal Procedure lying to the 
Court of Session were to be heard only by 
the Sessions Judge or by an Additional Sessions 
Judge. 


The Bombay High Court has had occasion 
to consider this question in more than one 
ease. In the petition of Musa Asmal (2), 
they had to deal with a similar provision 
contained in sections 17 and 18 of Act 
X of 1872. Mr. Justice West held that 
section 1S clearly was not meant to givea 
quast-revisional power over the Magistrates 
of the District and at the same time no 
appellate jurisdiction. Ina reference made 
by the Sessions Judge of Surat the same 
High Court held that a joint Sessions Judge 
could not try applications under Chapter 32 
of the then current Code of Criminal Proce- 
dure. They endorsed the view stated by the 
Sessions Judge that the joint Sessions Judge 
was absolutely precluded from taking action 
under Chapter 32 of the Criminal Procedure 
Code, whick relates to reference and revision. 


(2) 9 B. 164. 


There is another section in the present 
Code of Criminal Procedure which bears 
upon the point and that is section 526. That 
section provides that the High Court can 
order “that any particular criminal case or 
appeal” be transferred from one Court to 
another. Ifthe view taken by the learned 
Sessions Judge of Cawnpore be correct, the 
word “appeal” used in this section would be 
pure surplusage. But in section 026 this 
phrase is used four times over and is again 
repeated in section 527 of the Code of Cri’ 
minal Procedure. It will be found that a 
view similar to this has been taken where 
the words “case” and “appeal” are to be 
found in other laws. T will mention only 
one, Allah Dei Begam v. Kesri Mal (3). 

1 entertain uo doubt, therefore, that section 
193, clause 2, confers onthe Sessions Judge 
no power to transfer appeals to the Assistant 
Sessions Judge. 

I set aside the order passed as being an 
illegal order, and direct that the case of 
Abdul Razzak and Abdul Shakur be 
returned to the Sessions Court of Cawnpore 
for trial by the learned Sessions Judge or by 
the Additional Sessions Judge of Cawnpore, if 
there be such a Judge in existence at the 
present time. 

Order seé aside. 

(3) 2 A. L. J. 576; A. W. N. (1905) 199. 


CALCUTTA HIGH COURT. 
Criminat Rererence No. 3 or 1914, 
December 3, 1914. 
Present:—My, Justice Fletcher and 
Mr. Justice Beachecroft, 
CORPORATION or CALCUTTA — 
COMPLAINANT 
versus 
MANMOTHA NATH SET AND BROTHEBS—- 


DEFENDANTS. 

Criminal Procedure Code (Act F of 1898), s. 432 
—Reference by Municipal Magistrate of Calcutta 
under Calcutta Municipal Act (IIL B. C. of 1899), 
ss. 8 (82), 343, 44z, applicability of—“Owner of 
land,” meaning of—Chairman's duty- Service of 
notices ow owner and occupier. 

Per Fletcher, J. -The term “owner of land” as 
defined in section 3, sub-section (32) of the Calcutta 
Municipal Act includes the landlord. The duty of 
removing a building which comes within the terms 
of section 343 after notice has been served, falls 
rare amongst others, on the landlord. p 654, . 
GO. $. ` ‘ .- ti 
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Under section 343 of the Calcutta Municipal Act 
the person who is the owner of the land, having had 
a notice served upon him, isjliable to comply with the 
terms thereof. [p. 654, col. 2.) 

Section 442 of the Calcutta Municipal Act does 
not, in any manner, abridge the power that is con- 
ferred by section 343. [p. 654, col. 2.] 

Per Beachcroft, J.—Section 442 of the Calcutta 
Municipal Act provides that if the Chairman 
considers a building to be in so dangerous a 
state as to render immediate steps necessary 
for the safety of the public, he is to take those 
steps and then to serve notices on the owner and 
occupier. This section contemplates a case of much 
greater urgency than section 343 does, and in no 
way limits the powers of the Chairman under the 
latter section. [p. 654, col. 2.] 


Babu Baranashibasht Mukerjee, for the 
Complainant. 
Babu Hira Lal Sanyal, for the Defendant. 


JUDGMENT. 


Fiercurr, J.—This case comes before us 
on a reference made by the Municipal 
Magistrate of Calcutta in his capacity as 
a Presidency Magistrate under section 432 
of the Code of Criminal Procedure. 
question referred by the learned Magistrate 
is not very clearly stated in the letter of 
reference: but the learned Magistrate has 
sent a supplemental letter and the ques- 
tion which has to be gathered from the 
two letters is whether section 343 of the 
Caleutta Municipal Act is applicable when 
the hut and the Jand on which it is built 
belong to different individuals. The case 
that the Magistrate has before bim is a 
case where the tenant on the land is the 
owner of the hut‘and the only question 
we have to consider is whether, under 
section 348 of the Calcutta Municipal Act, 
the notice car be served upon the person 
who is the owner of the land. The 
section says that it may be 
the owner of the land. The definition of 
‘owner of land’ obviously includes both 
the landlord and the tenant. Owner of 
land” is defined in section 8, sub-section (32), 
and that obviously includes the landlord. 
het duty of removing a building which 
comes: within the terms of section 343 
after: “hotice has been served falls clearly, 
amongst others, on the landlord. That 
seems to me to be without doubt. 

Then’ the learned Magistrate seems to 
have got somewhat confused over section 
-442. He seems to have included that 
section in some manner in this: letter of 
reference. Section 442 contemplates a 


The 


served upon . 


different set of circumstances. What js 
contemplated by section 442 is that where 
in the opinion of the Chairman a building 
is so imminently dangerous that it is 
necessary to erect a boarding to prevent 
it from falling on passengers—I suppose, 
passengers in a public stréet—and for that 
another set of provisions is enacted. But 
section 442 does not, in any manner, 
abridge the power that is conferred by 
section 343. Under section 343 the person 
who is the owner of the land, having had 
a notice served upon him, is liable to 
comply with the terms ‘thereof. That is 
the only point that arises on the reference. 
1 think the learned Municipal Magistrate 
after this expression of opinion ought to 
have no difficulty in disposing of the case 
before him. 

Beacucrort, J—In regard to the first 
part of the question, it is quite clear that 
section 343 applies to the facts stated. 
The language of the section is clear and 
unambiguous, 

f The second part of the question is, 
“whether notice should have been issued 
in this case to the owner of the hut under 
section 442 of the Act.” No doubt the 
Chairman could have issued a notice on 
the owner of the hut after taking the 
steps contemplated in the first part of the 
section, if he considered the building to 
be in such a runious state as to make these 
steps necessary. But that was a matter 
for the Chairman to decide. The section 
provides that, if he considers a building 
to be in so dangerous a state as to render 
immediate steps necessary for the safety of 
the public, he isto take those steps and 
then to serve notices on the owner and 
occupier. It contemplates a case of much 
greater urgency than section 343 does, and 
in no way limits the powers of the 
Chairman under the latter section. 

Reference answered. 
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ALLAHABAD HIGH COURT. 
, OURTMINAL Rerevence No. 78 or 1915. 

. February 26, 1915. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 

ISMAIL KHAN—Appuicant - 
versus 


liMPEROR—Opposite PARTY. 

Post Office Act (VI of 1898), ss. 19, 20, 61, 70—Sending 
of cocaine by post, whether offence under Post Office Act. 
Cocaine not being an “explosive” or a dangerous, 
filthy, “noxious” or “deleterious substance” within the 
meaning of section 19 of the Post Office Act,the send- 
ing of it by post is not an offence under section 61 of 

the Post Office Act. [p. 645, col. 2.] 


Criminal Reference made by the Sessions 
Judge of Kumaon. - 


Mr. C.J. 4. Hoskins, for the Applicant. 


Mr. A. E. Ryves, (Government Advocate), 
for the Crown. 


JUGDMENT —Ismail Khan has been 
convicted under section 60A of the Excise 
Act and under section 61 read with section 


` 70 of the Post Office Act; on conviction, 
on the first charge he was fined 
Rs. 200 and on the second one Rs. 100. 


The learned Sessions Judge to whom Ismail 
Khan appealed has affirmed the convictions 
but referred the matter to this Court for 
the purpose of having the sentences con- 
sidered with a view to -enhancement. 
Notice was duly served upon Ismail Khan 
and -he has been represented by Mr. Hos- 
kins as Counsel. Mr. Hoskins on his behalf 
urges, first, that both convictions were illegal, 
and that in any event the punishment was 
sufficient. In otir opinion the Court below 
was justifiel in finding that the accused 
had been guilty of an offence under section 
60A of the Excise Act and that he was 
rightly convicted. So far as theconviction 
under section 61 read with section 70 of 
the Post Office Act is concerned, we think 
that the conviction was not justified by 
law. Section 70 of the Post Office Act, 
VI of 1898, provides that any person, 
“who abets the commision of any offence 
punishable under the Act or attempts to 
rommit any offence so punishable, shall be 
punishable with the punishment provided 
for that offence.” We have now to see 
what offence Ismail Khan is alleged to 
have. abetted. Section 61 is the only section 
referred to. That section provider. that 
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‘whoever in contravention of.the provisions of 
section 19 or section 20 sends or tenders 
or makes over in order to be sent by post 
any postal article or anything shall be 
punishable with imprisonment for a term 
which may extend to one year or with 
fine, or with both,” We have now tosee ' 
whether any person in contravention of the 
provisions of section 19 or section 20 sent 
any article by post. Section 19 is as fol- 
lows :—' Except as otherwise provided by 
rule and subject to such conditions as may 
be prescribed thereby, no person shall send 
by post any explosive, dangerous, filthy, 
noxious, or deleterious substance, any sharp 
instrument not properly protected, or any 
living creature which is either noxious or 
likely to“ injure postal articles in course 
of transmission by post or any officer of the 
Post Office.” Clause (2) “ no person shall 
send by post any article or thing which is 
likely to injure postal articles in course of 
transmission by post or any officer of the 
Post Office.” It is quite clear that the 
provisions of section 20 have no bearing on 
the case. It seems to us that the provisions 
of section 19 really deal with the sending 
of articles or animals by post which ‘will 
be likely to injure any person occupied in 
the execution of the Post Office work, or 
which’ might be likely to cause injury to 
articles in the course of transmission 
through the post. It does not seem 
to aim at the restriction of any trade. 
It is very hard to say that cocaine 
could be considered to be an “explosive”, 
or a dangerous, filthy, “noxious” or “deleteri- 
ous substance”? within the meaning of the 
section. No doubt the abuse of cocaine 
may be followed by very serious consequences 
but this, it seems to us, is not what the 
intended to provide against. 
It is said that rules have been made to 
prevent the sending of these articles by 
post. The sending of articles by post in 
contravention of the rules so made dosi 
not seem to be an offence under section~ 
61, which only deals with the sending óf” 
articles in contravention of section 19 and 
section 20, We think, therefore, that the 
accused was wrongly convicted of an 
offence under the Post Office Act. We 
think, however, thet the sentence under 
section GOA of the Excise <Act wag 
inadequate. We, therefore, sei aside the 
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conviction under section 70 read with 
sestion 61 of the Post Office Act and acquit 
the accused of that offence and remit the 
fine. We enhance the sentence under 
section 60A of the Excise Act to a sentence 
of three months’ simple imprisonment in 
addition to the fine of Rs. 200. The fine 
of Rs. 100, if paid, will be refunded. 
és Order modified. 


ve 
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CALCUTTA HIGH COURT. 
Crisa Rererence No. 145 or 1914. 
August 11, 1914. 

Present:—Mr. Justice Sharfuddin and 

Mr. Justice Teunon. 9 
EMPEROR—ProskEcuTor 
VETSUS 
RABBI RAUT AND oTHERS—ACCUSED— 
PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 438 — 
Reference—Interested party, report made by, order 
thereupon invalid—Suficient inquiry—Accused, evi- 
dence of, to be taken by Court. , 

The petitioners presented a petition to 8 Sub- 
Divisional Magistrate complaining against certain 
persons, the servants of a factory, and prayed for 
proceedings against these persons under sections '44 
and 107, Criminal Procedure Ogde. The Sub-Divisional 
Magistrate asked the Managerof the factory bo report. 
On receipt of report tho petitioners were called upon 
to show cause why they should not be prosecuted 
under section 182, Indian Penal Code: 

Held, that this order was bad in law, for the Mana- 
ger being an interested party ought not to have been 
asked to make a report in the judicial proceedings; 

that an order, under section 476, Criminal Procedure 
Code, directing that action should be taken against 
_ the petitioners under section 182, Indian Penal Code, 

was also bad in law; A 

that sufficient inquiry had not been made into the 
complaint made by the petitioners and that a local 
inquiry was desirable; 

that in such cases the accused petitioners should 
be examined if they choose to give evidence. 

Reference made by the Sessions Judge of 
Darbhanga uhder section 438 of the Criminal 


Procedure Code. 


complaining against nine persons who are 
servants of the Birauli Factory. In the 
concluding portion of their petition the 
petitioners prayed for proceedings agéinst 
these nine persons under sections 144 and 
107, Criminal Procedure Code. The substance 
of the petition was that these nine 
persons had criminally intimidated the 
petitioners, assaulted them and attempted 
to wrongfully confine them. On the filing 
of this petition the Sub-Divisional Magis- 
trate passed the following order: “To Mr. 
Wylde of Birauli Factory. Please report 
on the circumstances ofthis petition. Put 
upon the 25th April 1914.” This order is 
opeu to great objection. It was Birauli 


people who were the acensed. Mr. Wylde, * 


the Manager of the Birauli Factory, and, 
therefore, an interested party onght not to 
have been asked to make a report in these 
judicial proceedings. On the 20th 
April a report was received and thereupon 
the petitioners were called upon to show 
cause why they should not be prosecuted 
under section 182, Indian Penal Code. On 
the 25th of May four witnesses were examined 
for the petitioners and two witnesses for 
the other side; then on the 26th of May 
an order under section 476, Criminal Pro- 


of | 


cedure Code, was made directing that action’ 


should be taken against the petitioners 
under section 182, Indian Penal Code. We 
are of opinion that the order dated the 
20th of April 1914 and that dated the 
26th of May 1914 should be set aside. We 
-are further of opinion that sufficient inquiry 
has not been made into the complaint 
made by the petitioners. There should 
be further inquiry into the truth of the 
statements made by them in their petition. 
We may herein suggest that a local 
inquiry is desirable iu this case. It may 
be made by the Sub-Divisional Magistrate 
himself or he may depute a subordinate 
Magistrate for this purpose. It appears 


whet Babus Atulya Charan Bose and Barkuntha 
‘ SN ath Mitra, for the Petitioners.’ 


+ 


that the petitioners complain that although 
some witnesses on their side were exa- 


oe Mi. Sultan Ahmed (Deputy Legal Remem- mined, they themselves have not been 
brancer), for the Crown. | examined. They should be examined if 
JUDGMENT.—This is a reference made they choose to give evidence. We accept: 


the reference, set aside the. orders above 
referred to and send back the case for 


by the Sessions Judge of Darbhanga under 
section 438, Criminal Procedure Code. It 
appears that on the Sth April 1914, the further inquiry. 

petitioners’ presented a petition to the Order set aside: : 
Snb-Divisional Magistrate of Samastipur,. _. : i neni is a wee 


bad = 


at 
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CALCUTTA HIGH COURT. 
CRIMINAL RErERENCE NO. 26 or 1914. 
Octuber 14, 1914. 
Present:-—Mr. Justice Fletcher and 
Mr. Justice Beachcroft. 
EMPEROR— Prosecutor 
versus 
BABAR ALI GAZI AND OTHERS— Å CCUSED. 
Criminal Procedure Code (Act F of 1898), s. 307— 


~Refercnee— Jury, verdict of disagreement with, in res- 


pect- of some of accused—Judge, duty of-—Confessions of 
co-accused, when to be acted wpon. 
© Per Fletcher, J—-When the Judge agrees with, the 
verdict of the Jury as against any particular accused, 
it is clearly his duty to pass sentence on that 
accused. [p. 657, col. 1.] 

The confessions of the co-accused can be taken into 


“consideration, but the Court requires corroboration 


before it will act upon them. [p. 657, col. 2.) 

Per Beacheroft, J—Sub-section (2) of section 307 
of the Code of Criminal Procedure does not intend 
that when the Judge is not prepared to accept the 
verdict of the Jury in its entirety, the whole case is to 
be referred to the High Court. It only contemplates 
a reference in the caso of those persons in respect of 
a NA Judge declines to accept the verdict, | p. 658, 
col, 1. ; 


Babu Hira Lal Sanyal, for Babu Surendra 
Kumar Bose, for the Accused. 

Mr. Orr, Deputy Legal Remembrancer, 
Bengal, for the Crown. 


JUDGMENT. 


FLETCHER, J—This case comes before us 
ona reference made by the Sessions Judge of 
Jessore under the provisions of section 307 
of the Code of Criminal Procedure. The 
accused were tried before the learned Sessions 
Judge and a Jury on a charge of dacoity 
with murder under section 396 of the Indian 
Penal Code. i 

The Jury by a unanimons verdict found 
the accused Nos. 3 and 6 guilty of an offence 
under section 896 of the Indian Penal Code 
and the other four accused guilty of an offence 
under section 395 of the Indian Penal Code. 

The learned Sessions Judge agreed with 
the verdict as against the accused No. 1, 
Babar Ali, but failed to pass sentence on 
him, being of opinion that as he disagreed 
with the verdict as regards _the other 
accused he was bound to refer the whole ease 
to this Court, The learned Judge, however, 
was In error in the view that he took and it 
was Clearly his duty to pass sentence on the 
accused No.1 Babar Ali. As against the 
accused No.1, Babar Ali, the case must go 
back to the learned Judge for him to pass 
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sentence cn this accused. The charge against 
all the accused under section 396 of the Indian 
Penal Cade had reference to the dacoity 
perpetrated in the house of one Sona Bibi, a 
widow, when it is alleged that she was 
murdered. The skeleton that was subse- 
quently found may not have been that of 
Sona Bibi. The evidence, however, leaves no 
doubt that a dacoity took place in the house 
of Sona Bibi and her disappearance amply 
suppcrts the charge of murder. 

The view that seems to have commended 
itself tothe learned Judge that as a period 
of seven years had not elapsed since the 
disappearance of Sona Bibi the Court could 
not presume her death, is fallacious. 

There was in the present case evidence 
before the Court from which tne Court could 
infer that Sona Bibi had been murdered 
on the night in question, and it is not 
necessary to rely on the presumption mention- 
ed by the learned Judge. As I have already 
stated the learned Judge agrees with the 
verdict of the Jury as against Babar Ah. 
He was a confessing prisoner, and the learned 
Judge believed the confession to be true. 
The accused No. 4 was also a confessing 
prisoner. Butthe learned Judge did not 
believe his confession, ta be “quite voluntary,” 
and he further states in the letter of reference 
that the accused No. 4 retracted his confes- 
sion at the first opportunity before the 
Committing Magistrate on the 15th of June. 
There is no reason to think the learned Judge 
is correct in his first assumption, his second 
is incorrect. I see no reason to differentiate 
between the confession made by Babar Ali 
and the accused No. 4, Pyar Molla. J think, 
therefore, that we ought to convict the accused 
No. 4, Pyar Molla, of an offence under section 
2396 of the Indian Penal Code and sentence 
him to transportation for life. As against 
the remaining four accused the confessions can 
be taken into consideration, but the Court 
requires corroboration before it will act upon | 
the confessions of co-accused. The corrobo- 
ration in the evidence in this case, although 
it raisesa case of suspicion, falls far short 
of what is required to support a conviction. 
It consists principally of statements of 
witnesses as to seeing the accused or some 
of them together on the night of the occurrence 
and as against one of the accused as to the 
dentification of certain ornaments found with 
ons of the accused which had" sometime or 
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other been pledged with the deceased woman. 
These statements, though giving rise to 
suspicion, are consistent with the innocence 
of these four accused. 

I, therefore, think that we ought to accept 
the reference made bythe learned Judge as 
regards the accused No, 2, Jamadar Mandal, 
the accused No. 8, Meser Sheikh, the accused 
No. 5, Panchu Shana, and the accused No. 6, 
Seyamaddi Shana and that they ought to be 
acquitted, 

Beacnecrort, J.—I agree. Sub-section (2) 
of section 307 of the Code of Criminal Pro- 
cedure does not intend, as the learned Judge 
seems to think, that when the Judge is not 
prepared to accept the verdict of the Jury in 
its entirety, the whole case is to be 
veferred to this Court. It only contemplates a 
reference in the case of those persons in 
respect of whom the Judge declines to accept 
the verdict. When the Judge agrees with 
the Jury in respect of any particular accused, 
the Judge ought to convict and sentence or 
acquit that accused as the case may be. 

Reference accepted. 


ALLAHABAD HIGH COURT._ 
Criminal Reviston Petiiion No. 33 or 1915. 
January 28,1915, 
Present:—Mr. Justice Piggott: 
EMPEROR—Appiicant 
TETSUS 


PARAS RAM DUBHE—Oprosire Parry. 

Fenal Code (Act XLV of 1860), ss. 82, 83, 354, 376 
-— Rape by boy of tender age- Presumption. 

The presumption of English Law against the 
possibility of the commission of ihe offence of rape 
by a boy under the age of 14 years has no applica- 
tion in India. Such a question is a question of fact 
only. 

Criminal revision from an order of the 
Additional Sessions Judge of Gorakhpur. 


JUDGMENT.—I called for the record of 
this case on examination of the Sessions 
statement from the District of Basti fer the 
month of November 1914. One Paras Ram, 
a boy described as keing between 12 and 
14 years of age, was charged with having 
committed the offence of rapeon the person 
of a little girl about seven years of age. The 
learned Sessions Judge has conyicted in the 
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alternative under section 376 or section 354 
of the Indian Penal Code, not because he 
was in any doubt as tothe facts. but becaysehe 
considered that there wasa difficulty as to 
whether a boy of the nage of ihe accused 
could legally be convicted of the major 
offence charged. The presumption of English - - 
Law against the possibility of the commis- 
sion of the offence of rape by a boy nnder 
the age of 14 years has no application in this 
conntry. The lawon the subject of infancy 
in connection with criminal Jiabil'ty is Jaid 
down in sections 82 and &3 of the Indian 
Penal Code and nowhere else. It was a 
simple question of fact which the learned 
Sessions Judge had to try, as to whether, in 
the course of the assault perpetraled by the 
accused on the person of this httle girl, 
such penetration had been. effected as is 
required by law to constitute the offence of 
rape. Ifthe statement of the girl, Kolharia, 
is read in connection with the medical evi- 
dence, there can beno doubt that the offence 
of rape was committed. I thought it advis- 
able to place these remarks on record in 
view of the difficulty felt by the Sessions 
Judge. I donot propose to interfere with 
the sentence passed by him. The question 
of the proper punishment for an offence of 
ihis sort by boys of tender. age is not an 
easy one, and many Sessions Judges of ex- 
perience are of opinion that a sentence of 
whipping only is ihe most appropriate one 
that can be inflicted in such cases. 1 think 
the accused, Paras Ram, has been somewhat 
leniently dealt, with, but interference on the 
part of this Court is not now called for. Let 
the record be returned. 
Petition rejected. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision Peaition No. 378 or 1913. 
April 17, 1913. 

Present:— My. Justice Imam and Mr. Justice 
Chapman. 

PURNA CHANDRA MOULIK s 
— PETITIONER ; 
CETSHS 


DENGAR CHANDRA PAL—OPProsITE 


Parry. 
Penal Code (Act XLV of 1860), 33. 247, 352, scope 


wo 
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of ~Complainant absent - Accused, acquittal of ~Death 
of complainant- Substitution of name af legal represen- 
tatires Compoundable offence. 

Where the man on whose complaint a prosecution 


‘under section 842 of the Indian Penal Code was starred, 


died, and on his death, his nephew applied to be 
substituted in place of his deceased uncle: 

Held, that no substitution should be allowed and an 
order should be passed under section 247 acquitting 
the accused on the failure of the complainant to 
app2ar at the hearing of the case, unless for some 
reason the Magistrate thought proper to adjourn the 
case to some other day. 


Babu Gunada Charan Sen, for the Peti- 
tioner. : 

JUNGMENT.—This was a Rule calling 
on the District Magistrate of Faridpur to 


- snow cause why the proceedings in this case 


shonld not be dropped. 

The man, on whose complaint the prosecu- 
tion was started, died and, on his death, 
his nephew, one  Bisveswar Pal, applied 
to he substituted in place of his deceased 
uncle, 

The cake is one under section 352, Indian 
Penal Code, which is compoundable, and 
we see no'reason for the substitution of 
Bisveswar in place of the deceased complain- 
ant. An order under section 247 ought 
to have heen passed by the Magistrate on 
the failure of the complainant to appear 
at the hearing of the case, and section 247 
empowers the Magistrate to acquit the 
accused person unless for some reason le 
thinks proper to adjourn the case to some 
other day. The only ground on which the 
learned Magistrate has chosen ta proceed 


“with the’ case is that the accused had been 


guilty of the contempt of the pronress of the 
Court and he has considered that a good 
ground, 

To our mind, itis nota sufficient ground, 
The acensed is acyuitted and the Rule is made 
absolute, 

Rule made absolute, 
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MADRAS HIGH COURT. 
CRIMINAL APPEALS Nos. G44 To 685 or 1914. 
February 28, 1915. 
Present:—Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 
VIRUPANA GOWD AND otHers—AccUsenp 
-——APPELLANTS 
versus 


KM PEROR— Prose oui OR— RESPONDENT, 

Criminal Procedure’ Code (Act Vof 1898), ss. 2. 4 to 
236 Misjoinder of charges~ Transaction, meaning of — 
Tliegality—Iniegularity, 

The aceused were charged of having entered 
te house of the third prosecution witness with a 
view to coerce the deceased person and his brother 
to deliver certain promissory notes and receipts 
and, laterin the evening, of having obstructed the 
complainant’s party when they proceeded to prefer 
a complaint in regard to what the accused had done 
in the morning: 

Held, that the accused could not be charged 
together for their action in the morning and in the 
evening in one and tho same trial,and that the joinder 
amounted to an illegality which conid not be cured by 


“the application of section 537 of the Criminal Pro- 


cedure Code. [p. 660, col. t: p. 662, col 2.) 

Whether a series of acts forms the same transaction 
or not depends upon community of purpose 
and the continuity of aim. [p 66), col. 1.] 

An objection as to mis] inderof parties can bo 
taken inthe High Court, even if the same was not 
taken before the Sessious Judge. [p 661, col. 1.] 

Courts have not to concern themselves with the 
nltsmate object of the offender in determining 
the nature of tho transaction. Jt is the imn ediate 
purpose of the attack that determines the character 
of the particular transaction Mere interval of days 
will not disturb the onenoss of the transaction ner 
necessarily the fact that different sets of 
persons were engaged on different occasions, If 
th; aim of the accused on tho different occasions 
was directerl towards effecting different purposes, 
the transactions are different. Ineach case itis s 
question of fact whether the acts area so connected 
together as to form part of the same transaction, 
[p. 662, cols. 1 & 2.] 

The word ‘triisaction’ means a completed act, 
[p. 662, col. 2.) 

Appeal against an order of the Court 
of the Additional Sessions Jndge of the 
‘Bellary Division, in Case No, 59 of the 


Calendar for 11:14, 
Messrs. T. Richmond, 9. Ranganatha Adyer, 


`E. R. Osborne, K. Subba Reddi and K. Pandalar, 


for the Appellants. 

Mr. C. Sidney Snuth, for the Government. 

JUDGMENT. i 

Srracer, JT.——An objection has been taken 
in appeal that tbe trial was illegal on 
acenunt of misjoinder of charges and how- 
ever much this result after a prolonged 
trial in the Sessions Court may be regretted, 
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L have little hesitation in finding that 
the objection is sound and that the con- 
viction of the accused must in consequence 
be quashed. 


Tt is clear from the Privy Council decision 
in Subrarmania dyyar v. King-Emperor (1) 
that if there has been a  misjoinder, it 
will- have the effect of vitiating the trial 
and cannot be cured by the application of 
section 537, Code of Criminal Procedure. 


Tn the present case there was an occur- 
rence on the morning of June 29th, when 
certain persons are alleged to have come in an 
unlawful assembiy armed with deadly 
weapons and besieged the house of. pro- 
secution witness No. < and thrown stones 
at prosecution witnesses Nos. 112, 3 and 
the deceased, who were inside. here was 
another occurrence on the same afternoon 
when certain persons are alleged to have 
pursued and overtaken prosecution witnesses 


Nos. 1, 2,3 and the deceased and murdered - 


the latter individual when they were on 
their way to Jalibenchi to lodgea com- 
plaint about the morning ocenrrence before 
a Magistrate. ` 


The question is whether the morning 
occurrence and the afternoon occurrence 
were parts of the same transaction within 
the meaning of section 239, Code of Criminal 
Procedure. The test applied by this Court 
in Choragudı Venkatadri v. Emperor (2) and 
more recently in Koduballi Chathu v, Emperor 
(3) is to see whether the series of acts to 
be treated as forming the same transaction 
are connected together by the essential 
elements of community of purpose and con- 
tinuity of action. 

Trom the frame of charge it might be 
argued that a common purpose ran through 
the doings of the mob onthe day in ques- 
tion, as the object of the rioters has been 


given in both of the first two Courts as. 


to beat Dodda Basavanna Gowd, Basavanna 
Gowd and Chennana Gowd. 

Even here it may be questioned from a 
narration of what occurred whether the real 
purpose of those assembled in the morning 
was not to obtain by use of criminal force 


~ (1) 25 M. 61(P. C.) ; 11 M. L. J. 283 ; 3 Bom. L. R. 
540; 5 C. W. N. 866; 28 1. A. 257 ; 2 Wier 271. 

(2) 5 Ind. Cas. 847; 33 M. 602; 11 Or. L. J. 258; 7 
. M. L. T. 299; 20 M. L. J. 220; (1910) M. W. N. 65. 
(3) 3 Cr. Ll. R. 382, 
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certain promissory notes and a receipt 
from the possession of Dodda Basavanna 
Gowd, and whether the real purpose of 
those who pursued the prosecution party in 
the afternoon was not to prevent them by 
use of criminal force from complaining to 
the authorities. 

Be this as it may, when we come to 
consider whether there was continuity of 
nection between the morning and afternoon 
occurrences, we find thatthe Sessions Judge 
showed his consciousness that there was 
not such continuity. He felt the necessity: 
of framing a separute count for the after- 
noon oceurrence in which he charged the 
same persons for an offence under thesame 
section of the Indian Penal Code in identi- 
cally the same words, with the sole difference 
that the place of offence is given as 
Korlayondi in the first count. and as the 
field of Jalibeuchi in the second count. 
Again in paragraph 10 of bis judg- 
ment he observes that when prosecution 
witnesses Nos. 1 to 3 set ont in the afternoon, 
they had no expectation of being attacked 
again and received no warning from any 
in the village. The prosecution witnesses 
state that four persons came and pacified the 
rioters and then the accused went away 
and the witnesses came down, a note was, 
made in writing of the names of the 
offenders, and the deceased took his meals 
inthe 3rd prosecution witness’s house. 
Prosecution 2nd witness after describing the 
acts which he witnessed in the morning 
stated: “Thus the morning affair ended,” 
and everything tends to the conclusion that 
those matters would have ended for the 
time being, if the accused party had not 
somehow got windof the next move of the 
prosecution party, which was to go to a 
Magistrate and try to get them punished 
for what they had done in the morning. I 
have no doubt from what came ont at the 
trial that the stone throwing and other 
assaults in the morning were acts complete 
in themselves. The procedure would more- 
over have been simplified by having separate 
trials and there would thereby have been 
no risk of the accused heing prejudiced by 
the difficulty which the Judge and assessors 
may have felt in keeping distinct the part 
taken by each accused in the morning and 
the afternoon transactions and in having to 
decide whetber any of those present on one 
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occasion werealso present on the other occasion. 
The easiest course would have been to try the 
accused first for the offences committed in 
the afternoon and to proceed with the trial 
for the offences committed in the morning 
after seeing the result of the first trial. 


I am of opinion-that the convictions 
must be quashed and a re-trial ordered. 

SESHAGIRI Atyar, J.—I agree. Mr. Rich- 
mond has taken the preliminary objection that 
the trial of the accused in this case offends 
against thé provisions of sections 233 and 
235 of the Code of Criminal Procedure. 
The objections to the joinder of charges 
was not taken before the Sessions Judge. 
It is unfortunate that the case should have 
been proceeded to trial without raising a 
formal objection. We cannot on that 
ground refuse to listen to the argument 
regarding miSjoinder. In the case of 
Krishnasami Pillai v. Emperor (4) no objec- 
tion was taken to the joinder of charges in 
the Sessions Court, and yet the learned 
Judges who heard the case allowed it to 
prevail, ` 


The facts of the case as set out by the 
Sessions Judge are these —On the morning 
of the 29th June 1914 the accused and 
their servants, including certain Boyis whom 
the Sessions Judge finds to have taken 
part inthe rioting, came to the house of 
the 3rd prosecution witness, where the 
deceased man and his brother and relations 
were already staying, with a view to coerce 
them into delivering certain promissory 
notes and receipts. They bad a revolver 
with them and threatened io shoot P. W. 
No 3, if he refused to give up the papers. 
The complainants’ party went inside the 
house and bolted the door. Subsequently 
at the medition of stangers, among whom 
the 8th P. W. had taken a leading part, the 
accused’s party left the place. Later, in the 
afternoon at about 1-30 P. ar. the complain- 
ants’ party started from the house of the 
Ərd P. W. to go to Jellabenchi with a 
view to. prefer a complaint against the 
accused for their conduct in the morning. 


After they had gone about four furlongs | 


from the house, they were attacked by the 
Boyis who were joined later on by occused 
Nos. 1 to 18, It was on this occasion that one 


(4) 26 M. 125; 2 Weir 295. 
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of the party met his 
death, 

The objection taken is that a single trial 
of the accused for offences which were 
committed on these two distinct occasions, 
namely, at or near the house of the grd 
prosecution witness in the morning, and 
half a mile away from the house in the 
afternoon, is illegal and that the whole 
trial is, therefore, vitiated. I have been 
forced to the conclusion that this contention 
is well founded. It was pointed out by a 
Full Bench of the Allahabed High Court in 
Queen-Hmpress v. Juala Prasad (Z) with 
reference to section 233, “that this section 
contains the general law. The reason of it 
is, that the mind of the Court might be 
prejudiced aginst the prisoner if he were 
tried in one trial upon different charges 
resting on different evidence. It might 
be dificult for the Courts trying him 
on one of the charges not to be unfairly 
influenced by the evidence aginst him on 
the other charges.” The Legislature has 
provided exceptions to the rule contained 
in section 238; and those exceptions are 
so framed as to minimise the danger of 
prejudice to the accused by the joining to- 
gether of more than one offence in the same 
trial. 


Section 235, which is one of the exceptions 
to’ the general rule, permits of a joinder in 
cases where the acts are so connected to- 
gether as to form one transaction. After 
giving my best consideration to the question, 
I am unable to hold that the occurrence 
in the morning and that in the afternoon 
are parts of the same transaction. The 
motive which led to the morning 
attack was to secure possession of certain 
documents which the accused wanted. 
The motive which animated the second one, 
so far as one may gather from the 
probabilities and from *evidence given by 
the lst prosecution witless, was to prevent 
the attacked party from presenting a 
complaint to the Magistrate in reference 
to the occurrence in the morning. I am 
willing for purposes of argument to accept 
the finding of the Sessions Judge that thin 
same men took part on both the ovecasions. 
Nonetheless I am unable to hold that 
there was any common aim in the two 


complainants’ 


(5) 7A. 174 at p. 177; A. W. N. (1554) 321 
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quarrels. In a rough way it may be said 
that the common object was to injure the 
ccmplainants, party. But that is not the 
meaning to be attributed to clause (1) of section 
235. As was pointed-out in Emperor v. 
Sheruf Alli Alhbhoy (6). “There must be a 
continuity and eammunity of purpose and 
the two accurrences should be so related to 
one another in point of purpose or as 
cause and effect oras principal and subsidiary 
action.” Applying this test Iam unable to 
say that there was a community of purpose 
between the two attacks. 


As I have pointed out already, the pur- 
pose of the second attack was to stifle the 
prosecution. In a very instiuctive judgment 
Lord BlackLurn in Casio v. Queen 
(7) points ont ibat Courts have not 
to concern themselves with the ultimate 
object of the offender in determining the 
nature of the transaction, That object may 
be to cause injury in some way or other 
to the complainant. But it is the im- 
mediate purpose of the attack that deter- 
mines the character of the particular tran- 
saction. In Lord Halsbury’s Laws of England, 
Volume 1X, page 342, it issaid: “lt is a 
well-established rule of practice that if 
different felonies, not being different ways 
of desecribing the same :ct, are charged 
in separate counts of one indictment, the Judge 
will put the prosecutor to his election to 
proceed and offer evidence on one charge 
only.” The criterion in all these cases is, 
what was that the attacking party had in 
view as their immediate object. Mere interval 
of days will not distrub the oneness of 
the transaction nor necessarily the facs that 
different sets of persons were engaged on 
different occasious. But if the aim of the 
accused on the different occasions is 
directed towards effecting different purposes, 
the trausactions are different. The view is 
supported by Choragudi Venkutadii v. Emperor 
(2) and by Gobind Koeri v. Emperor (5). The 


ease nearest in point is that reported as Laskari 


y. Empror (9). In Mussalappa v. Emperor (10) 


(6) 27 B. 185; 4 Bom. L. R. 930. ; 

(7) 6 App. Uas. 229 at p. 248; E0 L., J. Q. B. 497; 
44 la T. 850; 29 W. R. 669; 14 Cox. C. O: 546; 45 J. 
P. 152. 

(8) 29 0, 885; 6 C. W. N. 468. 

(9) 4 Ind, Cas. 1; 13 C. W. N. 1113; 100r. L J. 
452. 

410) 6 Ind Cas. 242 ; 7 M. L, T. 867; 11 Cr. 
h J. 293; (1910) M. W, N. 541, 
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ib was pointed out by Sir Arnold White, 
C. J., that in each case it is a question of fact 
whether the acts are so connected together 
as to form part of the same transaction 
and referring to the illustrations, he says 
that the word “transaction,” should be read in 
the ordinary sense of a completed act. I entire- 
ly agree with this view. Jn the present case 
the disturbance of the morning was 
completed as soon as the mediators inter- 
vened and pacified the parties. The second 
attack began because of an attempt on the 
part of the complainants’ party to take the 
matter to the notice of the anthorities. The 
second one cannot be said to be subsidiary 
to the first nor dependent upon it. They 
were two independent acts aimed at 
securing two independent purposes, 

For these reasons I have come to the 
conclusion that the jomder of the two 
charges is illegal and as pointed ont by Mr. 
Justice Ayling in Jn re Anantha 
Padtyara (11), the illegality cannot be 
cured and the conviction must be set aside. 
See also the judgment of myself and Mr. 
Justice Spencer in Mala Mekalakate 
Subbadu, Inve (12). The Sessions Judge 
should be ordered to re-try the accused. 

Conviction set aside; Re-trial ordered, 


(11) 26 Ind. Cas. 143; 15 Cr. L. J. 695 AN 
,'2) «8 Ind. Cas. 522; 2 L. W. 265; 28 M I. 
J, 881; 16 Cr. L. J. 298. 


MADRAS HIGH COURT. 
Letrers Parent Apeeat No. 376 or 1914, 
March 3, 1915. 

Present:~ Mr. Justice Spencer and 
Mr. Justice Trotter. 
RAJANA APPA DU—Peritiover— 

Ng APPELLANT 
VETSUS 
RAJANA APPAMMA-—Resronpent, 

Criminal Procedure Code (Act V of 1898), 8. 488— 
Order awurding muintenance Appeal. 

An order awarding maintenance under sectio n 488 
of the Criminal Procedure Code is an order passed 
in @ criminal trial and is not appealable. 

Reg. v. Thaku bin Ira, 5 B.H. C. BR. 81 Cr, fol 
lowed. 
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Appeal, under clause 15 of the Letters 
Patent against an order of the Hon’ble Mr. 
Jussice Ayling, in Criminal Revision Petition 
No. 756 of 1914, preferred against that of 
the Court of the Joint Magistrate of Parva- 
thipur, in Maintenance Case No. 9 of 1914. 

Mr. A. Viswanadha Adyar, for the Appel- 
lant. 

Mr. V. Ramesam, for the Respondent. 

JUDGMENT.—A preliminary objection 
has been taken that no appeal les, as an 
order under section 458, Criminal Procedure 
Code, awarding maintenance is an order 
passed in a criminal trial. We think the 
objection is good. Clause (7) describes the 
person against whom proceedings are taken 
as an accused and provides thathe may give 
evidence in his own behalf—a right which 
would exist without being conferred by 
statute if the proceedings were civil. 

Clause (6) provides that the evidence shall 
ba recorded in the manner prescribed for the 
trial of summons cases, and clause (3) 


provides that a person neglecting to comply — 


with the order may be imprisoned. 

The Bombay High Court in Reg. v. 
Thaku bin Ira (1) took the view ‘that 
maintenance proceedings were under the Code 
of Criminal Procedure then in force a 
“judicial proceeding of a Criminal Court” from 
which no appeal Jay. 

We dismiss the appeal with costs. 


Appeal dismissed. 


(1) 5 B. H. C. R. 81 Cr. 


CALCUTTA HIGH COURT. 
Criminan Revision No. 1247 or 1914. 
September 9, 1914, 

Present: Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice, Teunon. 
HIRN «kas AKBAR ALI MAHOMED 
—ACCUSED-—P#TITIONER 
versus 


EM PEROR—Obppositr PARTY. 
Criminal Procedure Code (Act, V of 1898), ss. 110, 
. 118, 122 Good behaviour, security for—Sureties 
offered not to be refused except after judicial inquiry. 

Sureties for good behaviour under section 118 read 
with section 110 offered by accused should not be 
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refused, except after judicial inquiry by the Magis- 

trate who has made the order under section IIR, and 


such inquiry should be made under the provisions of 
section 122 of the Criminal Procedure Code. 


Mr. P. N. Dutt and Babu Nakulesivar 
Mukherjee, for the Petitioner. 
- JUDGMENT.—In this case the accused- 
petitioner had been required to furinish 
security for good behaviour under section 11S 
read with section 110 of the Criminal 
Procedure Code. Thereupon he offered two 
sureties, and the matter was referred by the 
Magistrate to the Police for inquiry. The 
Police submittsd a report to the effect that 
the sureties were not acc2ptable and, proceed- 
ing upon that report, the Magistrate refused 
to accept the sureties. It has been repeatedly 
pointed out that sureties offered should not- 
be refused except after judicial enquiry by. 
fhe Magistrate who has made the order 
under section 118, such inquiry to be made 
under the provisions of section 122 of the 
Criminal Procedure Code. This Rule . was, 
therefore, granted calling upon the Deputy 
Commissioner to show cause why the peti- 


‘tioner should not be given an opportunity cf 


showing that the sureties offered were fit to be 
accepted. No cause has -been shown and on 
the facts we have stated, we make this Rule 
absolute and direct that the Magistrate do 


. now hold au inguiry in accordance with law 


and upon that enquiry decide whether th 
sureties offered are or are not fit persons. 
Pending this farther inquiry the sureties 
offered will be provisionally accepted. 
Rule made absolute. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No, 995 or 1914. 
January 26, 1915. 

Present:—Mr. Justice Chamier and 
Mr. Justice Piggott. 
EMPEROR—-APPELLANT 

versus 4 

DIP NARAIN—Acctusep-—Responpent, 

Cor fession—Joint trial of person whe confesses 
along with other accused-—Admissibility of confession. 

Where several persons were tried for an offence 
under sections 211 and 109 of the Indian Penal 
Code and one of them eniered confession, but 
not being convicted on the plea of guilty was tried 
jointly with the other agcuged: 
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Held, that his confession was admissible in evidence 
as against all the accused. |p. 667, col. 1.] 

Criminal appeal on behalf of the Govern- 
ment against an order of acquittal of the 
Sessions Judge of Azamgarh. 

Mr. Ryves, for the Crown. 

Mr, O. O. Dillon (with him Messrs. S. C. 
Mukerji, Surendra Nath Sen, It. K. Malviya 
and Iqbal Ahmed), for the Accused. 


JUDGMENT .—This an appeal by the 
Local Government against the acquittal of 
one Dip Narain, who was convicted by a 
Magistrate of the first Class of an offence 
punishable under sections 211-109 of the 
Indian Penal Code, but acquitted by the 
learned Sessions Judge of Azamgarh on 
appeal. As a matter of fact nine persons 
were put on their trial before the Magis- 
trate, all of whom were’ convicted and all 
of whom appealed. The Sessions Judge 
dismissed seven of the appeals, but ac- 
` quitted Dip Narain and one Musammat 
Talia. There has been no appeal against 
the acquittal of the latter. 


The task before us is a simpler one 


than was before the Courts below, as many ° 


matters which were in controversy there 
have been accepted in argument in this 
Court as fully established by the evidence. 
We find that Gaya Sunar, resident of 
Shahzadpur in the Fyzabad District, was 
on bad terms with his relatives, Sarju and 
Lachhman. He somehow or other came to 
believe that a false charge brought against 
these persons could be sucessfully pro- 
secuted, if suitable measures were taken, 
before a certain Bench of Honorary Magis- 
trates exercising jurisdiction at Azamgarh. 
He came into Azamgarh for that purpose, 
and there got into communication with 
various persons, including Gulab Sunar 
and one Muhammad Ishaq, a dealer in 
timber. A. conspiracy was hatched for the 
filing of a false complaint before a Bench 
of Honorary Magistrates consisting of Raja 
Muhammad Shah and Babu Krishen Deo 
Narain Singh. Salaran Teli of Azamgarh 
was employed to come forward as com- 
plainant, and it seems to us perfectly clear 
on the evidence, if indeed this much also 
has not been practically conceded in argu- 
ment before us. that there were members 
of the conspiracy who professed to be able 
to ensure its success by bringing improper 
nfluence to bear on Babu Krishen Deo 
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Narain Singh. Accordingly, on April 3rd 
1914, Salaran filed a complaint before the 
Honorary Magistrates already named,» in 
which he falsely charged Sarju and Lachh- 
man with having committed, within the 
jurisdiction of the said Magistrates, offences 
punishable under sections 323,406 and 417 
of the Indian Penal Code. Salaran was 
examined on his complaint and put in a list 
of witnesses. We cannot refrain from re- 
marking that a Magistrate of experience 
could scarcely have helped seeing that the 
story told by Salaran was a most ex- 
traordinary one, and that, even if it might 
prove on inquiry that there was any truth 
in the other allegations made by him, the 
story of the assault said to have been com- 
mitted by Sarju and Taachhman on April 
lst bore every appearance of being a piece 
of imaginative embroidery. The Honorary 
Magistrates, however, took cognizance of the 
complaint as one of “causing hurt” (under 
section 323, Indian Penal Code) only, and 
issued process for the attendance of the 
accused persons and of the witnesses named 
by Salaran, fixing April 17th, 1914, for the 
trial. On that date Sarju and Lachhman, 
having come to Azamgarh and secured the 
services of Sheikh Faiyaz Husain, a local 
Mukhtar, presented a petition before the 
Sub-Divisional Magistrate asking for a 
transfer of the case against them to some 
other Court. There were allegations made 
in this petition which satisfied the Sub- 
Divisional Magistrate that prompt action 
was called for on his part. He transferred 
the complaint of Salaran to his own file, 
and went over in person to the Court of 
the Honorary Magistrates to take possession 
of the record and secure the attendance 
before himself of the complainant and his 
witnesses. The falsity of the complaint was 
at once disclosed. Salaran absconded; his 
witnesses denied all knowledge of the affair. 
The complaint was dismissed, and the 
Sub-Divisional Magistrate initiated a pro- 
ceeding under section 476 of the Code of 
Criminal Procedure which resulted in 
the trial out of which the present appeal 
has arisen. 

As against Dip Narain, the case for the 
prosecution is that he was an active member 
of the conspiracy which organised the in- ° 
stitution by Salaran of his false complaint 
of April 3rd, 1914, and more particularly 
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that he was the member to whom the others 
looked as the instrument through which 
improper influence was to be brought to 
bear on the Honorary Magistrate, Babu 
Krishen Deo Narain Singh. . 

In this connection we may nt once 
proceed to comment on one aspect of the 
case which calls for special notice. The 
learned Sessions Judge seems to have been 
much influenced by the view that the case 
for the prosecution involved serious allega- 
tious against this Honorary Magistrate. He 
considered those allegations grossly im- 
probable and very inadequately supported 
by the evidence. He then followed outa 
train of reasoning according to which the 
acquittal of Dip Narain appears to follow as 
a necessary consequence on the failing of 
the prosecution to establish any specific 
charge of corruption or misconduct against 
Babu Krishen Deo Narain Singh. We 
are quite unable to look atthe case in this 
light. The Honorary Magistrate was not 
on his trial. No charge was preferred against 
him, and no onus lay on the prosecution of 
establishing any such charge. The ques- 
tion with which we are concerned is whether 
Dip Narain represented himself, or was 
understood by the other conspirators, to be 
a person in a position to bring corrupt in- 
fluences to bear on the Honorary Magis- 
trate. Whatever remarks we may find it 
necessary to make on any portions of the 
evidence, we have to bear in mind that the 
point for determination isthe guilt or In- 
nocence of Dip Narain, and that his guilt is 
perfectly consistent with the entire innocence 
of the Honorary Magistrate. 

When we come to ask ourselves whether 
there is anything seriously improbable in 
the suggestion for the prosecution that 
Gaya Sunar and his fellow-couspirators 
believed themselves able to influence the 
conduct of Babu Krishen Deo Narain Singh 
through Dip Narain, we find: that there is 
reliable evidence on the record which lends 
plausibility to the suggestion. Dip Narain 
seems to be a local shopkeeper. He speaks 
of himself as a “ tenant” of Babu Krishen 
Deo Narain Singh; but it does not appear 
that he has any ostensible connection with 
that gentleman, or any ostensible business 
of any kind, which should make him a 
constant attendant in the Court of the 
Honorary Magistrates on days on which 
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Babu Krishen Deo Narain Singh is sitting. 
Yet Abdul Ghafur, peshkar of the Honorary 
Magistrates’ Court, deposes as follows :— 

Dip Narain comes daily when Babu Kishen 
Deo Narain sits. I have often been to 
Babu Kishen Deo Narain’s house and I 
have seen Dip Narain there. Dip Narain 
used to. give pan to Babu Kishen Deo 
Narain and Raja Mohammad Shah.” This 
witness seems to us quite unshaken in 
cross-examination. The general tone of 
his evidence 1s by no means that of a 
man who has been got at to bolster up a 
chrage against Dip Narain and to blacken 
the character of Babu Krishen Deo Narain 
Singh. He deposes that Dip Narain was 


. present in Court on April 8rd when Salaran 


was examined on his complaint, but admits 
that he does not remember Dip Narain’s 
presence on April 17th, though the latter 
is an admitted fact. He represents Dip 


‘Narain as ministering to the needs of both 


the Honorary Magistrates on the Bench 
when Babu Krishen Deo Narain Singh sits 
there. We accept his evidence as true, and 
we regard it as proving that Dip Narain 
habitually conducted himself in a manner 
calculated to impress outsiders with a 
belief in the existence of confidential re- 
lations between himself and Babu Krishen 
Deo Narain Singh, particularly with re- 
ference to the proceedings of the latter on 
the Bench of Justice. 

At first sight the above conclusion may 
not seem to carry us very far; but there 
is no getting away from the fact that in 
arriving at it we have virtually disposed 
of this appeal. For when once the case 
for the prosecution has been cleared of that 
mist of presumed improbability through 
which it presented itself to the eyes of 
the learned Sessions Judge, the evidence 
against Dip Narain is simply overwhelming. 
Setting aside for the moment all items of 
evidence as to which there bas been serious 
controversy, we find on the record the state- 
ments of four ‘witnesses, Girdhari, Amjad 
Ali, Neor and Cbhittru, all of whom depose 
to having seen meetings of the persons ac- 


_eused of this conspiracy at the house vf the 


accused, Gulab Sunar, and three of whom 
depose to the presence of Dip Narain at these 
meetings. These witnesses were believed in 
the Courts below, and have been relied on by 
the learned Sessions Judge as against all the 
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. accused persons other than Dip Narain and 
Musammat Talia. Theirevidence seems to us 
to have been procured under circumstances 
which practically exclude the defence theory 
of collusion and fabriention. In our Court 
only the evidence of Chhittru was seriously at- 
tacked, and this attack wat hased on a pre- 
vious statement of his (one made iv the course 
of the proceedings under section 476 of the Code 
of Criminal Procedure) on which he had never 
been cross-examined.- The accused persons 


were very efficiently defended in the Courts’ 


below, and if there had been any real 
force in the argument now pressed on our 
notice, we are confident that the alleged 
_ discrepancy would have been put to the 
witness Chhittrn when he was recalled 
for cross-examinat:on. The argument itself 
is based on an ambiguous phrase in Chhitru’s 
former deposition. We do not find it cen- 
vincing, and we regard the evidence given 
by these four wifmessess as-reliable. It has 
been argued that it is not conclusive: 
but it is evidence of facts which, in the 
ahsence of reasonable explanation, do con- 
nect Dip Narain with the presentation of 
Salaran’s false complaint.’ It requires to he 
read in connection with the evidence of the 
peshkar, Abdul Ghafur. The association of 
Dip Narain with the other conspirators at 
the house of Gulab, under the circumstances 
stated, is a matter from which the Court may 
reasonably infer his complicity in the con- 
spiracy. Moreover the evidence of Amjad Ali 
carries the case even beyond the bounds of 
legitimate inference, for he deposes to a 
statement by Gulab that be was“ getting up 
a case ” and to a request for assistance from 
this witness. 


Then there is the evidence of Fida Husain, 
the clerk of Mohammad Shafi, Mukhtar, who 
was engaged to act for Salaran in the 
prosecution of the false charge. He deposes 
to the active participation of Dip Narain in 
getting the false complaint drafted and in the 
arrangements made forits presentation in 
Court. Heis corroborated by Mohammad 
Shafi himself, who even deposes that it was 
from Dip Narain’s hand that he received a 
a preliminary fee of one rupee. The Magis-. 
trate who tried the case looked upon Fida 
Husain as probably an accomplice, and was 
dissatished with the manner in which 
Mohammad Shafi fenced with certain ques- 
tions put to him in cross-examination. More 
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particularly, he thought the Mukhtar was 
not speaking the trnth when he said that 
Fida Husain, though he had been his 
clerk, had ceased to act as such before. 
the transactions in question In this case. 
The learned Sessions Judge seems to have 
worked up to the conclusion that all the 
evidence given by these two witnesses was 
deliberately false. Yet it is an undoubted 
fact that Mohannmad Shafi was engaged to 
act for Salaran in the preseeution of Salaran’s . 
false complaint, and Fida Hnsain did write 
out the complaint filed hy Salaran in Court 
and the power-of-attorney in favour of 
Mohammad Shafi. They were necessary 
witnesses to any inquiry into the circum- 
stances under which Salaran’s complaint 
came to be filed. The snggestion that they 
have embroidered on the facts which un- 
douhtedly were within their knowledge, for 
the sake of getting Dip Narain into trouble, 
rests onthe very slenderest of foundations. 
Tt was no doubt a very awkward thing for 
Mohammad Shafi, from the pomt of view of 
his professional career, to be suddenly caught 
out inthe position of ostensible legal adviser 
to a gang of conspirators engaged in ihe 
manufacture ofa flagrantly false case. The 
position would tend to make him somewhat 
economical of the truth while in the witness. 
box, and he may have influenced Fida 
Husain to be the same. To this extent the 
evidence of the two witnesses requires to 
be cautiously considered; but we find no 
real reason for dishelieving their evidence 
where it affects Dip Narain. That they are 
not the tools ofany conspiracy for getting 
Babu Krishen Deo Narain Singh into trouble 
may reasonably be inferred from the fact 
that they say nothing whatever against 
him. 


This is the position we have reached 
without even touching upon the two most 
eontroverted points in the case, the evidence 
of the witness Chedi Rangrez and the con- 
fession of the accused Muhammad Ishaq. If 
we could be sure that these two men spoke 
the truth to the best of their knowledge, we 
need not have discussed any other evidence. 
Both assert that the filing of Salaran’s 
complaint was the outcome of an elaborate 
conspiracy, in connection with which Dip 
Narain was an important member, acting (or 
purporting to act) as go-between for the 
others in their dealings with Babu Kyishen 
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Deo Narain Singh. The confession of 
Mohammad Ishaq obviously requires to be 
taken, into consideration against all the 
accused, the learned Sessions Judge need 
have had no misgivings on this point. 
Muhammad Ishaq was not convicted on his 
“ plea of guilty, and he was tried jointly 
with the other accused. Under the circum- 
stanees of this case the trying Magistrate 
would have shown very poor discretion if 
‘he had convicted Muhammad Ishaq on his 
plea of guilty, thereby recording his helef 
in the substantial truth of Muhammad Ishaq’s 
confession, before the other accused had even 
entered on their defence. The case obviously 
required the most thorough sifting ont 
before any Court could say with confidence 
that Mubammad Ishaq’s confession was 
substantially true, even where it implicated 
himself. As it is, the learned Sessions Judge 
has taken into consideration the confession 
of Muhammad Ishaq to a far greater extent 
than did the trying Magistrate; only he has 
used it to discredit the witness Chedi and 
to throw doubt on the prosecution case 
generally, as ifthe prosecution could be 
mande -responsible for all the allegations 
which Muhammad Ishaq saw fit to make 
against the Honorary Magistrate. 

We have no doubt that both the Courts 
below were right in thinking that both 
Mohammad Jshaq and Chedi had made 
statements which were palpably untrue. 
‘We should not think of convicting anyone 
except possibly Mohammad Ishaq himself 
on the confession plus the evidence of 
Chedi. Yet we think the learned Sessions 
Judge was quite mistaken in looking upon 
Chédi as a witness wholly unacquainted 
with the facts to which he purported to 
depose. He was probably telling about as 
much of the truth as he felt he could 
conveniently do without making ib too 
obvious that his proper place was in the 
dock and not in the witness-box. Having 
said this much, we think it idle to enter 
upon conjectures as to why Mohammad 
Ishaq and Chedi shonld have said precisely 
what they did. On no reasonable theory 
do we find anything in these statemnts 
which shakes our belief in the rest of the 
prosecution evidence; there is a complete 
case egainst Dip Narain without them. 

The defence, as embodied in Dip Narain’s 
own statement, we find to be singularly 
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unconvincing. It rests upon the fact that 
Faiyaz Husain, Mukhtar, acted for Sarju 
and Lachhman in the proceedings before 
the Sub-Divisional Magistrate. Faiyaz 
Husain had been the opponent of Babu 
Krishen Deo Narain Singh in a Municipal 
election in which the latter was successful. 


The suggestion is that, in order to 
revenge himself for his disappointment, 
this Mukhtar has engineered all that 


part of the prosecution case which seems 
to east discredit on the proceedings of the 
Honorary Magistrate. Dip Narain is 
supposed to have been implicated, firstly, 
in order to strike at Babu Krishen Deo 
Narain Singh through him; secondly, because 
he refused to vote for Faiyaz Husain at 
the contested election; and thirdly, because 
he refused to make a statement implicating 
Babu Krishen Deo Narain Singh at the 
inquiry before the Sub-Divisional Magistrate. 
This last is the point on which Dip 
Narain himself lays most stress, and in 
doing so he throws mud freely, not only 
at the Mukhtar Fatyaz Husain, but at the 
Sub-Divisional Magistrate himself. His 
allegations against this officer are wholly 
unsupported by evidence and we regard 
them as obviously false. His defence eyi- 
dence is directed towards proving that he 
had some ostensible business on April 17th 
in the Municipal Office which adjoins the 
Court of tbe Honorary Magistrates, and 
towards substantiating his story about the 
contested Municipal election. One witness 
also says that Mohammad Shafi owed Dip 
Narain money, a fact which Mohammad 
Shafi himself had in a fashion admitted. 
It is obvious enough that Mohammad Shafi 
would not obtain a release from his debt 
by getting Dip Narain sent to jail; and 
the whole of the defence evidence might 
he accepted, though some of it seems of 
very doubtful value, without really affecting 
our view of the case for the prosecution. 
We are satisfied that’ the learned Sessions 
Judge has allowed himself to be wholly 
led astray in this case by a sort of belief 
that the prosecution was really directed 
against Babu Krishen Deo Narain Singh, 
and that Dip Narain could not be convicted 
unless the Court believed the allegations 
against that gentleman which are to be 
found in Mohammad Ishaq’s confession, and 
nowhere else on the record. We hold it to 
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be fully proved that Dip Narain was a 
party to the conspiracy which resulted in 
the filing of Salaran’s false complaint. 

We set aside the Sessions Judge’s order of 
acquittal; we restore the Magistrate’s order 
convicting Dip Narain on the charge under 
sections 211-109 of the Indian Penal Code 
as framed. No special argument has been 
addressed tous onthe subject of sentence, 
and we see no adequate reason for depart- 
ing from the sentence originally passed by 
the trying Magistrate. We. sentence Dip 
Narain to be rigorously imprisoned for one 
year and to pay a fine of Rs. 60, in default 


of payment of fine he will undergo further 


rigorous imprisonment for two months. He 
must surrender to his bail accordingly. 
Auy period-of imprisonment which he may 
have already undergone will count towards 
execution of the sentence now imposed. 


Order modified. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision Nos. 1863 AND 
1902 or 1914. 
February 5, 1415. 
Present:—Myr. Justice Fletcher and 
Mr. Justice Beachcroft. 
< In Cr. R. No, 1863 op 1914 
SUBEDAR AHI R—Accusep—Perrrioxur 
UEVSUS 
EMPEHROR—Oppositr Parry 
In Or. R. No. 1902 oF 1914 
Need ease MISSER—Accusep— 
PETITIOER 
VETSUS 
EMPEROR ow tae CONMPI,AINY or GANESH 
LOHAR AND BARKA MANJHI— 
OPPOSITE Parry. 

Criminal Procedure Code (dct V of 1898), s. 234— 
One trial of not more than three offences of same kind 
against same person—Great care and caution to be used 
with different complainants—Charges, when to be 
brought together. 

Per Fletcher, J.~—Section 234 of the Code of 
Criminal Procedure is not limited to cases where 
the offences have been committed against the same 
person. [p. 669, col, 1.] 

fimpress of India v. Murari, 4 A. 147, dissented from. 

“ Manu Miya v. Empress, 9 ©. 871; 116. L. 2. 52 


and Queen-limpress v. Juala Prasad, A A. 174; A. W, 
N. (1884) 321, referred to. 
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Nanda Kumar Sircar v. Emperor, 11 ©. W. N. 1128; 
6 Cr. L, J. 321; Ali Mahomed v. Emperor, 1 Iud. Cas. 
335; 13 O. W. N. 418; 9 Cr. L. J. 277, not followed. 


Sri Bhagwan Singh v. Emperor, 3 Ind. Cas. 319; 13 G, 
W. N. 507; 10 Cr. L. J. 272; 9 Cr. L. J. 149; 5 M. L. T. 
349, referred to. 


The power given by section 234 is one that requires 
to be used with great carc and caution where there 
are different complainants. [p. 669, col. 1.] 


Per Beachcroft, J~-Whoere there is no fear of the 
accused being prejudiced the charges are always 
tried together. [p. 669, col. 2, ] 


Dr, Dwarka Nath Mitler and Babus Baikun- 
tha Nath Mitter and Manindra Nath Banerjee, 
for the Petitioners in both. 


Babu Krishna Kamal Mara, for the Com- 
plainant in No. 1902 of 1914. 


JUDGMENT. 


FLETCHER, J.— The only question raised in 
the hearing of these two Rules is whether sec- 
tion 234 of the Code of Criminal Procedure 
authorises one trial of not more than three 
offences of the same kind committed within 
the space of 12 months when the offences 
have been committed against different persons. 
The judicial decisions on this question are 
not uniform. In the case of Empress of India 
v. Murari (1), it was laid down by the Court 
that “the combination of three offences of the 
same kind for the purpose of one trial can 
only be where they have been committed in 
respect of one and the same person, and not 
against different prosecutors.” A different 
view was taken by this Court in the case of 
Manu Miya v. Empress (2). The case of 
Queen-Empress v. Juala Prasad (8), the next 
authority in order of date, is not opposed to 
the decision in Empress of India v. Murari (1) 
for in the case of Queen-Empress v Juala. 
Prasad (8), the several sums that had been 
embezzled had become the property of the 
Government and there was, therefore, only 
one complainant. The next case is Nanda 
Kumar Sircar v. Emperor(4), to which decision 
I was a party. In that case a similar view 
was taken to that expressed in the case of 
Emrress cf India v. Murari (1). That deci- 
sion was followed in the case of Ald Mahomed 


Jered 


16. L. R. 52. 
Yit A. W. N. (1884) 321. 
N. 1128; 6 Or. L. J. 821... 


~ 
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v. Emperor (5), but dissented from in the case 
of Sri Bhagwan Singh v. Emperor (6). 

On a further consideration I am of opinion 
that the decision in the case of Nanda Kumar 
Sircar v. Emperor (4) cannot be supported. 
No doubt section 234 of the Code of Criminal 
Procedure is taken from section 5 of the 
Statute 24 and 25 Vict., C. 96. The words 

“against the same person?” which appear in 
section 5 of 24 and 25 Vict., C. 96, do not 
nppear in section %34 of the Code of Criminal 
Procedure. 

Section 234 of the Code of Criminal 
Procedure, I think, is not limited to cases 
where the offences have been committed 
against the same person. 

At the same time I thmk that the power 
given by section 234 is one that requires 
. to be used with great care and caution 
where there are different complainants. 

In the result, I think, these in Rules 
ought to be discharged. 

BEACHUROFT, J.—The only question win 
arises in these two rules is whether section 
234, Criminal Procedure Code, is limited to a 
case where there is one complainant in 
„respect of all the offences charged or whether 
it applies where the complainants are 
different persons. 

Looking to the plain words of section 234, 
I should hardly have thought the matter open 
. to argument. Section 234 is one of the 
exceptions to the general rule contained in 
section 233, viz., that every charge is to be 
tried separately. lt provides that three 
charges of the same offence committed in 
the course of 12 months may - be tried 
together, and the second part of the 
section explains what is meant by the same 
offence. Had the Legislature thought fit to 
impose such a Hmitation as that contended 
for on behalf of the petitioner it would 
presumably have done so expressly, whereas 
the section is framed in the widest terms, 
and when the Legislature has imposed no 
limitation, itis not for us to do so. 

But there are cases in the Courts in which 
the view has been taken that the limita- 
tion. contended for applies. It is not neces- 


(5) 1 Ind. Cas. 335; 18 C. W. N. 418; 9 Or. L. J. 
277 


6) 3 Ind. Cas. 319; 13 C. W. N. 507; 10 Cr. L. J. 
272; 9 ©. L. J. 149; 5 M. L. T. 849. 
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sary to discuss the case of Empress of India v, 
Murari (1), to which reference was made in the 
Fall Bench case of Queen-Hmpress v, Juala 
Prasad (8), from the report of which there 
is reason to suppose that one of the Judges 
who decided the earlier case had changed his 
views. Bnb in the case of Nanda Kumar 
Strear v. Emperor (4) the opinion was 
expressed that section 234 “evidently refers 
to different acts done by the same indi- 
viduals or same sets of individuals against 
the same complainant.” In that case the 
earlier case of Manu Miya v. Empress (2) 
does not seem to have been brought to the 
notice of the learned Judges. The decision 
in that casé was directly contrary io the 
view contended for on behalf of the peti- 
tioner. The Legislature in the Code of 
1852 endorsed the view taken by the learned 
Judges by introducing an explanation 
of what is to be understood by the phrase 
“offences of the same kind” and that expla- 
nation is repeated in the present Code. 


Three classes of cases constantly occur in the 
mufassil in which an accused is charged with 
offences of the same kind against different 
complainants. In one a man breaks into 
several houses in one night; in another a 
man whose house is searched for stolen 
property is found to have received property 
stolen from different persons on different 
occasions; in the third a man cheats several 
persons in pursuance of a system e.g. by 
pretending to have the power of doubling 
money. In the last-mentioned case the joint 
trial might pershaps be defended on the 
ground that the offences were committed 
in the course of one transaction, without 
having recourse to section 234, but in the 
other cases the offences are not committed in 
the course of the same transaction. In these 
cases where there is no fear of the accused 
being prejudiced the charges are always 
tried together. In the whole of my ex- 
perience as Magistrate and Sessions Judge 
I do not remember objection ever having 
been raised to the accused being tried 
at one trial for three offences in such cases. 
Such an objectien would have struck me 
with surprise as I am sure it would almost 
all judicial officers in the mufassil, who 
have constantly to try cases in which the 
provisions of this section are applicable, 
especially when the view, described in that 


675 
In ve MURUGESA NAIDT. 


judgment as evident, had been definitely 
rejected by two Judges of this Court so 
far back as 1882. 

It may be that the decision arrived at 
in Nanda Kumar Sircar v. Emperor (4) was 
correct in that there were three charges of 
rioting and three of hurt, and that sach a 
ease would not be covered by section 234 
But so far as that case decided that sec- 
tion 234 applies only to offences against 
the same complainant, I must express my 
dissent from it. 

Tt argued that unless the section is 
limited in the way suggested, an accused 
might be much embarrassed by the joinder «f 
charges, e. g, a man might be tried 
ab one trial on three charges of 
murder committed on different occasions. 
Sach an argument entirely loses sight of 
the fact that it must be presumed that 
these who are selected for the administration 
of the Criminal Law are fit for their duties, 
and will not use their powers in an arbi- 
trary and oppressive manner. The Criminal 
Court must be credited with the possession 
of a little common sense. 

Finally it was argued that other sections 
of the Code would be found difficult to work 
if the unrestricted interpretation were placed 
on section 234. The only section referred 
to was section 247. It was suggested that 
if one of three complainants were absent, 
the accused wovld be acquitted of all three 
charges. Leaving out of consideration for 
the moment the fact that charges are not 
drawn up in summons cases, the obv'ous 
answer is that he would not be acquitted 
of all three offences, but only of the offence 
in respect of which the complainant was 
absent. 

I think the Rules skonld be discharged 
and the petitioner in Revision Case No. 1863 


15 


remanded to jail to serve out the remainder 


of his sentence. 
Rules discharged, 
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MADRAS HIGH COURT. 
Crimmyat Reviston Case No. 623 or 1914. 
Criminat Revision Peritroy No. 529 
oF 1414, 
gk 15, 1915. 

Justice Ayling. 
In ve MURUGEMA NAIDU—Accoseo— 


PETITIONRR. 

Madras District Police Act (XXIV of 1859), ss. 45, 
53 Receiving unauthorised fee or recompens?— 
Prosecution after three months, if barred-—Application 
for certified copies of depositions for cross-ea rmination 
—Copies nut grantel—~Adjournment, +» refusal of— 
Grave prejutice—Conviction, legality of. 

The object of section 53 of the Madras Districts 
Police Act, XXIV of 1859, is to impose n bar of 
limitation against actions and prosecutions against 
oficers for acts dona or purporting to be done in 
pursuance of their official powers, and to impose 
further restrictions on such proceedings in respect 
of notice, tender and costa. [p. 671, col 2,] 

The prosecution of a Police cons‘able for :eceiving 
an unauthorised fee or recompense is not barred by - 
hmitation owing to the fact that the offence com- 
plained of was committed more than three months 
Se the proseention was launched. [p. 67], cols. 
1 & 2. 

The words “under the provisions of this Act or 
under the general Police powers,” occurring in section 
58 of the Madras District Police Act (XXIV of 1859) 
apply to the phrase “ anything done or intended 
to be done” occurring in the same section, and do 
not qualify “actions or prosecutions against any 
person.” Tp. 671, col. 21 

High Cowt Proceedings, Tth Jnly 1569 No. 1211: 1 
Wei 846:4 M.H.C.R. App. liv; and Gundam Venkatasami 
v Chinnam Purushottama, 5 M. H. C. R. 466, 1 Weir 
S47, followed. 

Criminal Revision Case No. 469 of 1898, dissented 
from 

An accused who had applied for copies of 
the depositions of prosecution witnesses to instruct w 
Vakil to cross-examine them, did not get the copies 
in spite of reminders. He ' applied for the adjourn- 
ment of the case on the hearing day. but the adjourn- 
ment was refused and he was convicted: 

Held, that the adjournment had been improperly 
refused and thatthe accused had, in consequence, been 
gravely p ejudiced thereby and had no fair chance 
of defending himself and that the conviction could, 
therofore, not be supported. [p. 672, col. 2.] 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judg- 
ment of the first Class Magistrate of Tirupatur, 
dated the llth Angust 1914, in Calendar 





FACTS.—A Police constable was proseent- 
ed under section 45 of the Mardas District 
Police Act, XXIV of 1859, for receiving an 
unauthorised fee or recompense, more than 
three months after its’ alleged occurrence. 


. , fhe accused pleaded not guilty to a charge 


thee 
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framed against him, cross-examined „one 
of the prosecution witnesses, but deelined 
to cross-examine the rest without a Vakil. 
The efse having been adjourned for defence 
evidence, he applied for certified copies of 
the evidence of prosecution witnesses to 
enable him to engage a Vakil and instruct 
him to cross-examine the witnesses. He 
failed to get the copies in spite of reminders 
and onthe adjourned date applied for further 
adjournment, which was refused. The case 
was then proceeded with and the man was. 
convicted. He thereupon preferred this 
criminal revision petition. 

Mr. S. T. Srinivasagopalachariar, with him 
Mr. P. Ramukrishna Tyer, for the Petitioner 
:—The prosecution is time-barred as the 
same was not launched within three months 
of the commission of the alleged offence. 
The words “under the provisions of this Act 
or under Ceneral Police powers hereby 
given” must be read as qualifying the words 

actions or prosecutions against any person.’ 
Criminal kevision Case No. 450 of 1898. 
Further the refusal to grant adjournment 
has rendered it impossible for the accused 
to defend himself properly and he was, 
therefore, gravely prejudiced. The conviction 
cannot, therefore, stand. 

The Public Prosecutor, for the Govern- 
ment:—The interpretation put by the 
petitioner renders the section meaningless. 
The words in question go with “anything 
done or intended to be done:” High Comt 
Proceedings, 7th July 1869, No. 1211 (1), 
Gundam  Venkatasamt vy. Chinnam Puru- 
shottama (2). The accused had mot 
at all been. prejudiced by the refusal of 
adjournment. There was nothing to pre- 
vent his engaging a Vakil. The conviction 
is, therefore, proper and legal, 

ORDER.—The petitioner, a Police cons- 
table, has been convicted by the Joint 
Magistrate of Tirupatur of an offence under 
section 45 of the Madras District Police Act 
(Act XXIV of 185%) by receiving anun- 
authorised fee or recompense. 

The first point argued on his behalf is 
that the prosecution is time-barred under 
section 53 of the same Act, more than three 
months having elapsed between the commis- 


sion of ibe alleged offence and its institution. 
(1) 1 Weir 846; 4 M. H.C. R. App. liv. 
(2, 5 M. H. C. R. 466; 1 Weir 847. 
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The constraction of this section is not alto- 
in my opinion, 
it does not apply toa case like the present 
one. The Counsel for the petitioner contends 
that the three months limitation applies to 
all prosecutions for offeuces constituted by 
the Act: and he relies on an unreported 
decision by Boddam, J., in Criminal Revi- 
sion Case No. 460 of 1898. He wonld have 
the words “under the provisions of this Act, 
or under the general Police powers | hereby 
given” read as qualifying the words “ actions 
or prosecutions against any person.” How 
any " prosecutions,” to say nothing of 
actions,” can be said to be brought “under 
the general Police powers hereby given” it 
is: impossible to understand; and Mr. S. T. 
Srinivasagopaiachari has to admit that his 
interpretation makes nonsense of the second 
clause of the section regarding notice “to the 
defendant, or to the Superintendent or other 
superior officer.”” The reason for the follow- 
ing clauses is also difficult to conjecture on 
this view of the scope of the section. 

If, on the other hand, the words “ under 
the provisions of this Act or under the 
General Police powers hereby given” be 
taken as ‘applying to “ anything done or 
done,” then the section 
‘becomes perfectly coherent and intelligible, 
and its intention is obvions—-to impose a bar 
of limitation against actions and prosecutions 


‘against officers for acts done or purporting 


to be done in pursuance of their official 
powers: and tò impose further restrictions 
on such proceedings in respect of notice, 
tender and costs. The only obstacle to guch 
a construction is the insertion of commas 
after the words “intended to be done” and 
“provisions of this Act.” The second of 
these is certainly superfluons under any 
construction: and if seems to me more 
reasonable to disregard the first and view it 
as either superfluous or inserted by mistake 
than toadopt a reading of the section so 
irrational as that contended for by the peti- 
tioner’s Connsel. The view Iam disposed to 
take has heen taken apparently without 
hesitation by two Benches of this Court | Vide 
High Court Procerdings, Tih July 1869, 
No. 1:11 (1) and Gundam Venkatasam? 
v. Chinnam Purushottama (2): and I must reg- 
pectfully dissent from the ruling of Boddam, 
J., in the case ‘relied on for the petitioner, 


he 
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I hold that the prosecution was not barred by 
section 53 of the Police Act. 

The conviction must, however, be set 
aside on another gronnd. The petitioner has, 
in my opinion, been gravely prejudiced by 
the procedure of the Joint Magistrate, and 
he had no fair chance of defending himself. 

The hearing of the prosecution witnesses 
commenced as soon as the accused (petitioner) 
appeared or was brought before the Court 
on 30th July 1914. The accused, who was not 
represented by a Vakil, after pleading not 
guilty to the charge framed, cross- examined 
one witness and asis stated “declined to 
eross-examine the others without a Vakil.” 
Whether the cross-examination of these 
witnesses was postponed or omitted does 
not appear: butthe case was adjourned till 
llth August 1914 for defence evidence. On 
81st July 1914, the accused putin a peti- 
tion for copies of the depositions of the 
prosecution witnesses and other documents 
to which he was legally entitled, for the 
purpose of engaging a Pleader and conduct- 
ings the proceedings. On 3rd August 1914, 
not having received these copies, he filed 
another petition stating (in effect) that they 
were necessary to enable him to instruct a 


Vakil, and that in case they could not be > 


granted him before the adjourned date, a 
further adjournment might be necessary. 
Finally, on -llth August 1914, he put ina 
third petition calling attention to the 
previous two, and stating that as he had 
still not been given the copies, he had beer 
unable to © engage a Vakil and conduct the 
case.” He, therefore, asked that the case 
should be adjourned and copies given him, 

The Joint Magistrate refused the adjourn- 
ment, callled on the aceused to examine his 
defence witnesses, and, as the accused pro- 
fessed himself unable to do so without a 
Vakil, closed the case without them and 
convieted and sentenced the accased. i 

In his judgment he does not refer to the 
copy petitions, bub says “as accused is evi- 
dently trying to delay the case, without 
corresponding benefit, adjournments have 
been refused.” 


The learned Public Prosecntor is unable 
to suggest any reason why the copies far 
which the accused applied were not granted ; 
or to explain the Joint Magistrate’s procedure. 

The aceused’s request for an adjournment 


on ith pe 1914" appears to have been 
quite reasonable. No doubt he might have 
engaged a Vakil, bat withont the copies 


applied for, he could not have prepetly in-’ 


structed him. lf, for whatever reason, the 
copies for which the accused had applied 
had not been given to him before the hear- 
ing on llth August 1914, common fairness 
should have dictated an adjournment of the 
case, so that the acensed might not be pre- 
judiced m his defence. 

I set aside the conviction and sentence 
and direct the re-trial of the petitioner. 

Ih is brought to notice that the offence 
was committed within the limits of the 
Chingleput District. I direct that the peti- 
tioner be re-tried by the District Magistrate 
of Chingleput District or any subordinate 
Magistrate having jurisdiction to whom he 
may see fit to transfer the case. 

Conviction set aside; Re-trial ordered. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1414 or 1914. 
October 13, 1914. 

Present: — Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Teunon. 
MAHAJAN SHEIKH AND ANOTHER 

— PETITIONERS 
versus 
EMPEHROR—Ovposite Parry. 
Criminal Procedure Code (Act V of 1898), s, 75—~ 
Warrant—Seal of Court, 
Under section 75 of the Code of Criminal Procedure 


the seal of the Court is essential to the validity of 
a warrant. 


Babu Manmatha Nath Mukherjee, 
Petitioners. 


JUDGMENT —Under section 75 of the 
Code of Criminal Procedure the seal of the 
Court is essential to the validity of a 
warrant. The absence of a seal in this 
case made the warrant void‘ and there 
consequently was no legal arrest. We, 
therefore, make the Rule absolute. If the 
petitioners are on bail, 
discharged; if in custody, they will be re- 
leased. 


for. the 


Rule made absolute. 


the bail will be 


~i 
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MADRAS HIGH COURT. È 
Secoxp Civic Appsat No 856 or 1910. 
January 28, 1914. ` 
Pregsent:—Mr. Justice Sadasiva Aiyar and 
, Mr. Justice Spencer. 
MOTUPALLI GANGESETTI AND OTHERS 
J)EFENDANTS —A PPELLANTS 
VETSUS 


PALURI RAMAMURTHI AND ANOTHER— 


PLanvrirrs—~ RESPONDENTS. 

Hinds Law-—Joint family—Alienation by manager 
—~—Family necessity—Bona fide belief From inquiries 
as to necessity, whether sufficient--High Court, power 
of, to find upon issue of fact—Civil Procedure Code (Act 
F of 1908), s. 108. 


A sale of the family lands, by the managing 
membar, is binding upon the other mombers of the 
undivided family, if the purchaser, before making thes 
purchase, made bona fide inquires as to the necessity 
for the sala and then parchased the land for a fair 
price, bona fide believing in the existence of 
necessity. [p, 678, col. 2) 


A High Gourt is entitled under section 103 of 
the Civil Procedura Code to find upon a question of 
fact on the evidence on record, even though no 
finding has been arrived at on that point by the 
lower “Appellate Court. [p. 673, col. 2.) 


Appeal against the decree of the Court 


of the Subordinate Judge of Kistna at 
Ellore, in Appeal Sait No. 234 of 1993, 
preferred against that of the Gaur 


of the District Munsif of Bhimavaram, in 
Original Suit No. 415 of 1902. 


FACTS,—Plaintiff sued to set aside 
a sale executed to the defendant by the 
plaints deceased elder brother, on the 
giound that the sale was not binding on 
him. ‘he defendants alleged that the 
sale was by the manager. of the undivided 
family tor defraying the funeral expenses 
of the father and was, therefore, binding on 
the plaintif. 


The District Munsif held tht though 


the consideration for the sale was not 
shown to have been utilised for the 
experses of the funeral ceremonies, the 


sale was binding on the plaintiff as the 
circumstances of the case indicated that the 
sale must have been for some justifiable 
necessity. He, . therefore, dismissed the 
plaintiffs suit. On appeal the Subordinate 
Judge agreed with the District Munsif in 
his finding that the sale was not shown to 


have been utilised for the funeral expenses 


" 


Py 
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but decreed the” plaintif’g suit, as the 
sale was not fora family ‘necessity. The 
defendants appealed to-the High Caurt. 

Mr. M. Purushotham Naidu, for the Appel 
lants:—-The Subordinate Judge was m 
error in holding that the defendants were 
bound to see to the application of the 
purchase- -money for the purpose specified 
in the document. ‘The defendants were only 
bound to make lona fide inquiries and 
satisfy themselves that real necessity existed 
and if bona fide believing in the existence 
of necessity they purchased the property 
for a fair price, the sale was perfectly 
valid, 


Messrs. P. Narayanamurthi and V. Ramadoss, 
for the Respondents:—The Subordinate Judge 
found that the purchase-money was not 
applied for the funeral expeuses of the 
father. There is no finding by the Sub- 
ordinate Judge that the defendants made 
bona fide inquiries and were satisfied as to 
the necessity for the sale. There was 
evidence that there was no necessity to 
alienate properties for the purpose alleged. 
The sale was, therefore, not binding on the 
plaintiif. 


JODGMENT.—The Subordinate Judge 
has fou .d the sale by the plaintiff's elder 
brother to the Ist defendant of the plaint 
Jand not to be binding on the plaintiff 
simply because the Ist defendant failed to 
80 (purchase-mouey) 
was really spent for the expenses of the 
funerals of the plaintiffs father. 

But the sale can be upheld against the 
plaintiff if the Ist defendant bona fide 
made inquiries as to the necessity for the 
sale and then purchased the land for a 
fair price, as he alleged in paragraph 2 
of his written statement. Whether tbe Ist 
defendant did so make bona fide inquiries 
and made his purchase bona fide has not 
been found by the ~ Subordinate Judge. 
Under the new Civil Procedure Code (see 
the new provision in section 103) we are 
entitled to come to our own conclusion on 
this point on the evidence. 


We are satisfied from the Ist defendant’s 
evidence and from the circumstances (1) 
that the sale-deed was executed on the 
next day after the father’s death, (2) that 
the plaintiffs own brother-in-law attested 
it and (3) that the plaintiff's mother ang 


ay 
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plaintiffs maternal uncle did not seek to 
set aside the sale during the plaintiffs 
long period of minority after the sale. 
We are satisfied from all these circumstances 
and from the evidence of the Ist defendant 
(an illiterate person) that he lent the 
money on a representation by the plaintiff’s 
elder brother and the other relatives of 
the family on the day after the plaintiff’s 
father’s cleath that the money was urgently 
required for the cremation and funeral 
expenses, that the purchase was made after 
a bona fide inquiry and with a bona fide 
belief in the necessity for the sale. Even 
if the evidence of the plaintiffs mother 
that there was no necessity for the sale be 
true and her story that she remembers 
that the family granary was full at her 
husband’s death is reliable, that evidence 
has little bearing on the question of the 
Ist defendants bona fides as platutiff’s 
mother (who had the misfortune to become 
a widow ou the previous day) was not 
the person from whom any inquiries would 
be made as to the necessity for the sale. 

We, therefore, hold that the sale was 
binding on the plaintiff and reversing the 
lower Appellate Court’s decree restore the 
decree of the Munsif with costs in all 
Courts against the plaintiff. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 

Seconp Civiu APPEAL No, 187 or 191-4, 
February 22, 1915. 
Present:—Mr. Justice Rafique. 
JAMILUDDIN AND orners—Derenpants— 
APPELLANTS 
CEFSUS 

Hafiz ABDUL MAJID—Ptarstirr— - 


RESPONDENT. 

Purdah, observance of—Right of privacy common 
in United Provinces—Intervention of space between two 
houses—Privacy, right of, effect on. 

In-the United Provinces the custom of purdah has 
for centuries been strictly observed by all Hindus 
and Muhammadans except the poorest. [p. 674, col. 2.] 

Gokal Prasad v. Radho, 10 A. 358; A. W. N. (1888) 
188, followed. 

The intervention of a space between two houses 
cannot affect the right of privacy if, asa matter of 
fact, that right is invaded by the new constructions 
complained of. [p. 675,-col. 2.] 
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Kavarji Premchand v. Bai Javer,6 B. HAC. R. 143, 
followed. 


Second appeal from a decree of the 
Additional Subordinate Judge of Adlah- 
abad, dated the 15th November 1913. ` 


Messrs. Girdhari Lal Agarwala and Shaila 
Nath Mukerji, forthe Appellants. 
Mr. Iqbal Ahmad, for the Respondent. 


JUDGMENT.—-The parties to this appeal 
are neighbours and they live in Mohalla 
Bakhtiari in- the city of Allahabad. The 
defendants-appellants made certain additions 
to their house, which aceording to the plaint- 
iff-respondent invaded the privacy of his 
house. He instituted a suit in the Court of 
the Munsif of Allahabad for the closing of 
the doors in the verandah marked A and 
B respectively on the plan and for the 
demolition of parapets marked C and 
D and for a perpetual injunction restrain- 
ing the defendants from doing any similar 
acts in future. The claim was resisted 
on various grounds. Jt was alleged im 
defence that no custom of purdah prevailed 
in the Mohalla of Bakhtiari, that the house 
of the plaintiff? was overlooked by other 
houses, that the plaintiff had no right of 
privacy, and that he had acquiesced. in the 
new constructions complained of. The learned 
Munsif after inspection of the spot and 
recording the evidence came to the conclusion 
thatthe additions made by the defendants 
to their house encroached upon the privacy 
of the plaintiff and decreed the claim accord- 
ingly. The defendants appealed and the 
learned Additional Subordinate Judge affirm- 
ed the decree of the first Court. The defend- 
ants have come up in second appeal to this 
Court and repeat tite pleas which they had 
taken in defence before the first Court. I 
shall consider the grounds of appeal 
seriatim. By the first ground of appeal it is 
contended thatthe custom of purdak does 
not obtain in the Mohalia Bakhtiari. Both 
parties produced evidence on this point, and 
the lower Courts, after carefully considering 
the evidence, came to the conclusion that the 
custom of purdah does prevail in the mohaila. 
But apart from the evidence in the case it 
has been laid down by tbis Court in the 
well-known case of Gokal Prasad v. Eadho 
“at any rate in these Provinces 
the custom of purdah has for centuries been 


strictly observed by all Hindus except those 
(1) 10 A. 858; A. W. N. (1888) 135, 
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of the lowest classes and by all Muhammadans 
except the poorest.” The fact that purdah is 
observed both by the Hindus and the Muham- 
madans in these Provinces except the poorest 
classes admits of no doubt or discussion. 
The parties to this appeal are Muhammadans 
among whom purdah is observed more strictly 
and more generally. The first ground 
of appealis quite baseless. 

The second ground of appeal is to the 
effect that the plaintiff- has failed to prove 
aright of privacy. This plea is not quite 
intelligible. The learned Vakil who appears 
for the appellants explains it by saying tbat 
the enclosure to the courtyard of the plaint- 
iff is in bad repairs and does not sufficiently 
protect the women of the plaintiffs house 
from the gaze of neighbours and passers- 
by and hence the plaintiff has no right of 
‘privacy. In support of this reference is 
made toa remark in the judgment of the 
lower Appelllate Court, which is to the 
effect: “It is true that this compound is 
not complete and isnot the inner courtyard 
ofa building intended for females, but the 
fact remains that it is part of the house 
which is in occupation of the plaintiff’s 
females who do keep purdah.” I am unable 
to. infer from this passage that the court- 
yard of the plaintiff is in such bad repairs 
as to expose the females of the plaintiff’s 
house to the gaze of the neighbours or the 
passers-by and thus deprive the plaintiff’s 
females of their right of privacy. 


The third ground of appeal is to the effect 


that the plaintiff's house is overlooked by 
other houses of his neighbours and the court- 
yard is open to public view. Thé lower 
Appellate Court has held that it has not been 
‚clearly established that the plaintiff’s’ house 
is overlooked by some other houses of his 
neighbours. This is a finding of fact and 
cannot be questioned at this stage. Besides, 
asremarked by the lower Appellate Court, 
the fact that a woman appears before certain 
persons is no reason for supposing that she 
would allow herself to be seen by other 
persons who are strangers toher. I reject 
the third ground of appeal. ih 

The contention embodied in the fourth 
ground of appeal is thata public roadora 
plot of nazul land and certain other plots of 
Jand intervene between the house of the 
plaintiff ani. that of the defendants and, 
` therefore, the plaintiff has no cause of action 


a 
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No authority has been cited in support of 
this contention. On the contrary there is 
an authority against it, vide Kavarjz Piem- 
chand v. Bat Javer (2). The intervention of 
a space between two houses cannot affect 
the right of privacy if, as a matter of fact, 
that right is invaded by the new construc- 
tions complained of. This ground of appeal, 
therefore, fails and is rejected. 

The fifth ground of appeal raises the 
question of acquiescence. It has been found 
by the lower Appellate Court upon evidence 


-in the*case that there was no acquiescence 


by the plaintiff in the new constructions. 
Nothing has been urged in support of the 
fifth ground of appeal which could make 
me take a view different from that taken 
by the Court below. J, therefore, disallow the 
objection. The appeal fails and is dismissed 
with costs. The learned Vakil for the appel- 
lants wants extension of time within which 
to carry out the directions in the decree. I 
allow three months’ time for this purpose. 


Appeal dismissed. 
(2) 6 B. H. ©. R. 143. 


CALOUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decrem No. 3828 
or 1912. 

March 12, 1915. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 

PUNCHA THAKUR AND ANOTHER — 
DEFENDANTS-—ÅPPELLANTS 
Versus 


BINDESRI THAKUR AND otHers— 


PLAINTIFFS—— RESPONDENTS. 

Hindu Law—Temple—Offerings to deity, share in, 
if can be mortgaged—Transfer of Property Act (IV of 
1882), s. 6, el. (a)—Income, uncertain and indefinite, 
whether transferable. 

Per Sharfuddin, J—A right to share the offerings 
made to adeity in a Hindu temple is res eatra 
commercium and is not transferable. [p. 676, col. 2.) 

Lakshmanaswamt Naidu v. Rangamma, 26 M. 31, 
followed. 

Kashv Chandra Chuckerbutity v. Kailash Chandra 
Bandopadhya, 26 0. 356; 3 C. W. N. 279, referred to. 

Offerings are, according to their true significance, 
made tothe deity of which the image is its visual 
symbol and their appropriation by the officiating priest 
is not a right with which he is entitled -to- traffic, 
[p. 676, col. 2] - 

Dino Nath Chucker butty v. Pratap Chandra Goswami, 
27 C. 30; 4 C. W. N. 79, referred to. 


676 


PUNCHA THAKUR ¥, BINDESRI THAKUR, 


The income arising from the offerings which are 
voluntary presents, is uncertain and indefinite and 
thus an income from such aright is not transferable 
under the Transfer of Property Act, and therefore the 
mortgage of that right and the purchase of it in 
execution of the mortgage- decree are invalid. [p. 
677, col. 1.] 

Per Cowe, J—The chance.that future worshippers 
will give offerings tothe temple isa mere possibility 
within the meaning of section 6, clause (a), of the 
Transfer of Property Act, and so it cannot be 
transferred. [p. 677, col. 1 i 

Appeal against the decree of the Officiating 
Additional Subordinate Judge, Mozaffarpore, 
dated the 7th of October 1912, affirming that 
of the Officiating Munsif, first Court, Mozaffar- 
pore, dated the 29th of June 1912. 


Babus Baldeo N. Singh and Sahay Ram 
Bose, for the Appellants. 


Babus Asita Ranjan Chatterjee and Gour 
Chandra Pal, for the Respondents. 


JUDGMENT. 


SHARRUDDIN, J.—The suit out of which-this 
second appeal arises was instituted .by the 
plaintiffs for recovery of possession of a 3-annas 
share in the offerings made to the temple of 
Sri Bhairo Nath on establishment of their 
title thereto. Tbe plaintiffs and the defend- 


ant third party form a joint Hindu family.” 


It is alleged that ont of the 16-annas offerings, 
they owned and possessed a 3-annas share and 
- to that extent they used to-get charhawa (offer- 
‘ings) offered by the people. The defendant 
second party, it appears, in execution of a 
decree put up that share to sale and himself 
purchased it. Thereafter he sold it to the de- 
fendant first party. The defendant third 
party, father of plaintiffs Nos. 1 to-4, and the 
father of plaintiff No. 5 had executed a 
mortgage-bond with respect to the above 
share in favour of the defendant second party 
and it was in execution of the mortgage- 
decree obtained on the strength of the above 
mortgage that the deféndant No. 2 sold and 
-purchased that share which he afterwards 
sold to the defendant first party. 

In the plaintit is urged that the right in 
the share of the offerings is inalienable and so 
the father of the defendant No. 5 and the 
third party defendant, father of plaintiffs 
Nos. 1 to 4, had no right to mortgage it and that, 
therefore, the defendant second party and his 
vendee the defendant. first party acquired no 
valid title as the whole transaction from mort- 
gage to sale was invalid. 
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The suit was contested only by the defénd- 
ants Nos. land 2 of the first party and by 
the defendant No. 4 of the second party. 
Their contention is that the sait is barréd by - 
limitation and that the right in the offerings is 
transferable. 

The first Court gave a modified decree 
in favour of the plaintiffs and the defendant 
third party jointly. The defendants Nos. 1 
and 2of the first party, therefore, appealed 
to the lower Appellate Court which affirmed 
the judgmentand decree of the first Court and 
dismissed the nppeal. The decree passed by 
the first Court which was affirmed on appeal is 
inthe following terms: That the suit be 
decreed modifiedly with full costs, that the 
plaintiffs’ title be declared, that they jointly 
with the defendant third party do recover 
possession over 2-annas 16-gundas l-kara 
share of churhawa interest and that permanent 
injunction be issued on the defendants first 
and second parties restraining them from 
receiving the ,charhawa offerings for the 
aforesaid share.” 

The defendants Nos. land 2 now appeal 
to this Court. 

Two grounds were urged on their behalf, 
first, that of estoppel and second, that the 
right to offerings was transferable. 

The first question to be‘deeided is whether 
such a rightas is claimed by the plaintiffs is 
transferable or not. 

Iam of opinion that such a right is not 
transferable. There are certain rights that 
cannot be transferred; they are termed 
res extra commercium, for instance sacerdotal 
office which belongs to the priest of a 


particular temple. It was so held in 
Lakshmanaswame Naidu v. Rangamma 
(1). Similarly a right to receive offerings 


from pilgrims resorting to a temple or shrine 
is inalienable and no suit can be maintained 
for the recovery of wasilat in respect of pro- 
perties derived from a turn of worship which 
from its very nature is voluntary. It was so 
held in the case of Kashi Chandra Chuckerbutty 
v, Kailash © Chandra  Bandopadhya (2). 
Indeed, no man can compel another to make 
voluntary offerings. Offerings are, according 
to true significance, made to the diety of 
which the image is its visual symbol and 
their appropriation by the officiating priest 


(1) 26 M. 81. 
(2), 26 C, 356; 3,0. W. N. 279. 
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is not a right with which he is entitled to 
trafią This was held to be so in the case of 
Dino Nath Chuckerbutty v. Pratap Chandra 
Goswami (3). i 

A very. strong reason has been given 
by the lower Appellate Court that such a 
right is not transferable. It says: “In the 
present case the duty of a pujari seems to have 
been assigned to Brahmans who make pujas 
to the idol Bhairo Nath. To my mind the 
performance of puja or sheba of the idol creates 
a right to receive the offerings made to it. 
If it be assumed for a moment that aright to 
receive offerings is alienable or transferable, 
then itis clear that an alienation of such right 
can be made in favour of Muhammadans or 
persons of another caste who would obviously 
be incompetent to perferm the puja.” Offer- 
ings are voluntary presents to the deity to 
which, no doubt, the shebait is entitled. They 
are nothing but voluntary payments. The 
income arising from them is‘ uncertain -and 
indefinite and an income from such a right 
ig not transferable under the Transfer of 
Property Act. 

For the above reasons, I am of opinion 
that the mortgage of that right and the pur- 
chase of it in execution of the mortgage- 
desree are invalid and thatthe judgment of the 
lower Appellate Court cannot be assailed on 
that point. 

It is somewhat difficult to reconcile the 
decree given with the character of the pro- 
perty whichis clearly not trausferable, but 
this point is not raised in thé grounds of 
appeal and need not be considered. 

As to estoppel [ think the statutory provi- 
sions being against transfer, no question of 
estoppel can arise. 

The appeal is dismissad with costs. 

Coxe, J—I agree. Itappears to me that 
the chance that future worshippers will 


Pod 


“give offerings to the temple isa mere possibi- 


lity within the meaning of section 6, clause 
(a), of the Transfer of Property Act. Such 
a possibility caunot be transferred and, in my 
opinion, this being a statutory provision, no 
question of estoppel can arise. 


Pd 


l | Appeal dismissed. 
(3) 27 0. 30; 4 È. W. N. 79. 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 482 or 1914, 
February 23, 1915. 
Present:--My. Justice Chamier. 
SHAFAAT-ULLAH —PLAINTIFE—- 


APPELLANT 
VETEUS 
IZZAT-ULLAH AND OTHERS—DEFENDANTS— 
RESPONDENTS, ` 


Transfer of Property Act (IV of 1887), s. 95—Mort. 
gagor allowed to redeem in part—Contract—Iniegrity 
of mortgage, if broken—Co-heirs redeeming a mortgage — 
Charge—Dispossession by other co-heirs—Suit for 
possession, maintainability of. 

Where a mortgage-deed providesthat the mortgagor 
might redeem any portion of the property upon 
payment of a proportionate part of the debt and 
some of the heirs of the mortgagor redcem their 
share in the property, the integrity of the mortgage is 
not broken up. {p. 678, col 2.1 

One of tho co-heirs of a mortgagor who, being a 
parson interested in the mortgaged property, pays off 
the mortgage-money and redeems the property, is 
entitled to possession of the property, and the other 
co-heirs cannot defeat the chargo he thereby acquires 
on the property under section 95 of the Transfer of 
Property Act by keeping him out of possession, 
[p. 679, col. 1.] 

Second appeal from a decree of the Addi- 
tional Judge of Moradabad, confirming that 
of the Munsif of Sambhal. 


Mr. Ibn Ahmad, for the Appellant. 


Mr. Muhammad Ishaq Khan (with him Dr. 
5. M. Sulaiman and Mr, Iqbal Ahmad), for 
the Respondents. 

JUDGMENT.—The facts of this case are 
as follows, so far as they have been determin- 
ed. Many yearsago certain property was 
mortgaged by Musammat Fateh-un-nissa to 
the predecessor of defendants Nos. Y to 11. 
The mortgage was of a usufractuary charac- 
terand the mortgagee was placed in 
possession. Some years after the mortgage, 
Fateh-un-nissa died leaving four sons. Her 
first son is represented in this suit by defend- 
ants Nos. 6,7 and 8. Her second son is re. 
presented by defendants Nos. 3, 4and 13. 
The third son is represented by defendants 
Nos. Land 2 and the fourth son is represent- 
ed by the plaintiff, Shafaat-ullah, and defend- 
ants Nos. 5,12, 14 and 15. Hach branch of 
the family ~ became entitled to one-fourth 
of Fateh-un-nissa’ estate, but under an 
arbitration award each branch got definite 
properties not necessarily correspoiiding 
exactly to its one-fourth share. It was 
provided in the mortgage-deed that the 


. mortgagor might redeem any portion of the 
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property upon payment ofa proportionate 
part of the debt, and it is said that in the 
award it was provided that each branch 
might settle with the mortgagee in respect of 
its own portion of the property. Defendants 
Nos. 6 to & brought a suit for redemption 
of that portion of the property which had 
been allotted to them by the award, but 
as might be expected, they got a decree for 
redemption not of the property allotted to 
them by the award, but of a one-fourth share 
of the whole. The case of the plaintiff is 
that, being one of the persons entitled to 
redeem the mortgage, he has paid to the 
mortgagee or ratherto the mortgagee’s re- 
presentatives the amount remaining due on 
the mortgage, and inthis suit he claims 
possession of the remainder of the property, 
that is, of the mortgaged property ex- 
cluding what was decreed to defendants Nos. 
6to8 in their suit. The representatives, 
of the mortgagee putin no defence, butthe 
suit was resisted by most of the other members 
of the mortgagor’s family. It appears 
that when the money was paid by the 
plaintiff to the mortgagee’s representatives 
the latter surrendered possession and the 
plaintiff applied for mutation of names. 
Thereupon many of the other members of the 
family, including those who have resisted 
this suit, put in objections, and the result 
appears to have been that mutation of names 
was made in favour ofall the persons en- 
titled to the property, as if the mortgage had 
been paid off by all of them. It is, in 
fact, the case of several of the defendants 
that each of the different persons entitled 
to the property contributed his quota of the 
money paid tothe mortgagees, and, there 
fore, they say that they are entitled to retain 
possession. The plaintiff’s caseis that he 
found the whole of the money that was paid 
to the mortgagees, and, therefore, he alone 
is entitled to possession and is entitled to 
retain possession until the other members 
of the family pay him what is due on 
account of their shares. There is also 
a subsidiary question between the plaintiff 
on the one side and the defendants Nos. 6 to 8 
on the other. The plaintiff complains that 
defendants Nos. 6 to 8 have taken possession 
of one-fourth of-a grove to which they 
are not entitled under the award. This 
question may be dismissed from further 
consideration, with the remark that defend. 


INDIAN CASES. 


- [1915 


ants Nos. 6 to 8 have taken possession only 
of what was decreed to them,.and unless- 
and until the plaintiff gets possessfon of 
the rest of the property, so that the 
award may be given effect to, defendants 
Nos. 6 to’ 8 are entitled to retain possession 
of what they have got. Both the Courts 
below have dismissed the suit, on the 
ground that the plaintiff was not entitled 
to redeem more than his share or more 
than the share of his branch of the family. 
In my opinion it is quite clear that the 
plaintiff as one of the persons entitled to 
the property is competent to redeem the 
whole mortgage. This is not a case of 
the integrity of the mortgage having been 
split up by partial redemption effected by 
defendants’ Nos. 6 to 8; for what they did was 
strictly in accordance with the mortgage. 
They, being some of the persons entitled to 
the property, might have, if they had chosen, 
redeemed the whole mortgage, but they took 
advantage of the clause of the deed referred 
to above to redeem a portion only, and they 
were entitled to redeem that portion not be- 
cause they had inherited any particular share 
in the property from Fateh-un-nissa, but 
because the mortgage-deed empowered the 
mortgagor, and, therefore, also the mortgagor's 
representatives or any one of them, to redeem 
a portion of the property on payment of a 
proportionate part of the debt. For the same 
reason it appears to me quite clear that the 
plaintiff is entitled to redeem the remainder 
of the mortgaged property, and the reasons 
given by the Courts below for dismissing the 
suit appear to me to be unsound, In this 
Court the same reasons were put forward ; 
but an additional and more serious 
argument owas advanced, namely, that 
a suit of this character is not maintainable 
at all. Section 95 of the Transfer of Property 
Act has been discussed in several cases in 
this Court and it has been” held that in 
the case of x mortgage made without delivery 
of possession, one of several mortgagors 
redeeming the property is entitled to a 
charge on the share of each of the other 
co-mortgagors in the property for his 
proportion of the expenses properly 
incurred in so redeeming, and that the 
words obtains possession” and “obtain- 
ing possession” apply not only to a case 
of mortgage under which possession has 
been delivered to the mortgagee. It ig 
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admitted that if the plaintiff was entitled 
to redeem the remainder of the mortgage, 
ande if, having done so, he had succeeded 
in obtaining possession, he. would have been 
entitled to a charge on the shares of the 
other members of the family. But it is 
contended that as the other members of 
the family or some of them have suc- 
ceeded in preventing the plaintiff from obtain- 
ing possession, the plaintiff cannot sue for 
possession. It seems to me-that if this 
contention is sound, it follows, according 
to the decisions of this Court, that the 
plaintiff has not even a charge on the 
shares of the other members for his pro- 
portion of the expenses incurred by him 
in redeeming the mortgage. (I am assum- 
ing, of course, for the present that the 
whole of the money paid to the mortgagee 
was found by the plaintiff). The constru3- 
tion of section 95 advocated by the defend- 
ants In his case appears to me to put a 
high premium on violence. Their argu- 
ment comes to this, if one of several mort- 
gagors redeems a mortgage, and the mort- 
gagee is ready and willing to hand over 
possession to the person who pays him the 
morigage-money, yet if the co-mortgagors 
can succeed by force or otherwise in prevent- 
ing the person who paid the money from 
taking possession of tle property, their 
shares in the property are freed from all 
liability for their proporticn of the mortgage- 
money. Neither side has been able to 
cite any authority on the subject; bnb it 
seems to me that the plaintiff, being a 
person interested in the property and having 
paid to the mortgagees what remained due 
to them, was entitled to possession of the 
property, and that the defendants cannot 
be allowed to defeat the. plaintiff’s charge 
on the property by keeping him out of 
possession. 


But before | ean dispose of this appeal, 
I must have findings on the issues which 
have not been takem up by the Courts 
below. I direct that the record be return- 
ed to the lower Appellate Court’ in order 
that findings may be recorded on the issucs 
other than Nos. Sand 5. Presh evidence may 
be admitted. 
grcand taken in the memorandua of appeal 
to the lower Appellate Court in order that 
the quest on :qised in that ground of appeal 


| invite attention to the fifth’. the lower 


may be considered by the Judge. On 
return of the findings ten days will be 
allowed for objections. 

Case sent back. 





MADRAS HIGH COURT. 

SeconD Crvin Appeat No. 1715 or 1911. 

- February 6, 1914, . 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 
VADAKKE ITIVETTIYAKATH NACHI- 
KUTTI UMMA AND axnoTHER— DEFENDANTS 
Nos, 7 AND S— APPELLANTS 
VETSUS 
PALLITHANAKATH BEERANKUTTI 
— PLAINTIFF AND OTHERS— DEFENDANTS 
Nos. 1 to 6——RESPONDENTS. 

Malabar Tenants Improvements Act (Mad. Act I of 
1900)—Ņnmprovements—Tenant's right to compensation— 
Contract restricting that right, whether binding. 

A tenant is entitled to compensation for improve- 
ments according to the provisions of Madras Act I of 
1900 and any contract restricting that right is not 
binding upon him [p. 679, col. 2.] 

Neechooli Parie Amma v. Chathanadath Kalassin 
Kunhikandan, 12 Ind, Cas. 765; (1911) 2 M. W. N. 
518; 11 M. L. T. 30; 22 M. L. J. 221: 36 M, 410, 
followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar at Calicut, in Appeal Suit No. 1120 
of 1910, preferred against that of the Court 
of the District Munsif of Tirur, in Original 
Suit No. 562 of 1909. 

* e G 

Mr. ©. V. Ananthakrishna Adyar, for the 
Appellants. 

Mr. K. P. Govinda Marar, for the Respond- 


ents. 


This second appeal coming on for hearing 
on the 14th March 1913, the Court (Benson 
and Sundara <Aiyar, JJ.,) delivered the 


following 
JUDGMENT.—Following our judgment in 
Neechooli Parte Amma v. Chathanadath 


Kulassin Runhtkandan (1), we hold that 
the appellants are entitled to compen- 
sation for improvements according to 
the provisions of Madras Act I of 1900 and 
that the contract restricting that right is 
not binding. They are also entitled to the 
costs of this second appeal. We request 
Appellate Court to submit a 


(1) 12 Ind. Cas. 765; ( 911) 2M WON, 518; 51 a, 
L. T 30; 22 M. L, J. 24; €G 410, i 
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finding on the question of the amonnt of 
compensation to which the appellants are 
entitled after taking any evidence that 
the parties may adduce. The finding will 
be submitted within one week after the 
re-opening of this Court after the recess. 
Seven days will be allowed for filing objec- 
tions. 

In compliance with the above the Subordi- 
nate Judge of South Malabar at Calicut sub- 
mitted the following 
_ FINDING.—I have been directed to submit 
a finding on the following question:—_ 

“To what amount of compensation are the 
appellants (defendants Nos. 7 and 8) entitl- 
ed?” 

2. The amount of compensation has to be 
ascertained accordmg tothe provisions of 
Madras Act I of 1900. A Commissioner 
was appointed forthe purpose. He has filed 
an account which shows that the amount of 
‘compensation payable to the appellants for 
their improvements is Rs. 421-12-4. Neither 
the appellants nor the respondents have taken 
any objection to its correctness. 

3. I find that the appellants are entitled 
to Rs, 421-12-4 as compensation for their 
improvements. 

This second appeal coming on for final 
hearing this day after .the return of the 
finding of the lower Appellate Court upon 
the issue referred by this Court for trial, the 
Court delivered the following 

JUDGMENT.— We accept the finding and 
modify the decree of the lower Appellate 
Court by awarding Rs. 421-12-4 to the 
defendants Nos. 7and 8 in lieu of Rs. 58-6-9 
awarded by the lower Courts, with costs 
in this and the lower Appellate Court. The 
time for redemption is éxtended to three 
months from this date. 

Appeal partly allowed; 
Decree modified, 
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ALLAHABAD HIGH COURT. 
Srconp CIVIL APPEAL No. 471 of 1914, 
March 4, 1915. ° 
Present:-— Mr. Justice Chamier. 
NAIKRAM— PLAINTIFF— APPELLANT 


VETSUS 
JAWALA PRASAD—Derenpant — 
RESPONDENT. 


Grore — Land granted to plant grove—No time fired 
—No grove plaunted—Condition, whether broken— 
License— Unrevocable—-Reswmption. 

Where a lard was granted for the purpose of 
planting a grove with a provision that the grantee 
might cut down the trees and re-place them as often 
as he pleased, and might appropriate fo his own use 
the produce of the trees, grassandany other produce 
of the land and if any revenue was assessed on it the 
grantce had to pay il: ` 

Held, that the grant created an interest in the land 
in favour of the grantee and it was not a license re- 
yeeable at the will of the grantor. [p. 681, col. 1.) 

Held, further, that as no time was specified in the 
grant to plant the grove, the condition could not be 
said to have been broken until the grantee rendered 
the plantation impossible either permanently or for an 
indefinite period. [p. 681, col. 2.] 

Second appeal from a decree of the 
District Judge of Agra, confirming that of 
the Munsif of the place. 

Messrs. W. K, Porter and Shiam Krishna 
Dar, for the Appellant. 

Mr. Nihal Chand, for the Respondant. 

JUDGMENT.—This appeal arises out of 
a suit brought by the appellant for pos- 
session of some plots of land which were made 
over to the respondent under a document, 
dated April 14th, 1888, and described as 
an “ijazat nama waste lagane bagh ke.” It 
appears that there has been other litigation 
between the parties in ithe Revenue Court. 
The appellant sued for ejectment of the re- 
spondent on the ground that he had allowed 
a certain person to hold possession as shikmi 
for a longer period than is permitted by 
the Tenancy Act. The respondent pleaded 
that he was the proprietor of the land. 
That question was not decided, for the Court 
dismissed that suit on the ground that the 
so-called shikmi was merely a servant of 
the respondent. Next the appellant brought 
a suit for recovery of rent frcm the re- 
spondent. The Assistant Collector held that 
the respondent was a proprietor and not a 
fenant. The Collector on appeal confirmed 
the dismissal of the suit, on the ground that 
ihe relationship of landlord and tenant was 
net proved to exist between the parties, 
There, was a second appeal to -the District 
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Judge who held that the respondent was 
either a proprietor or a rent-free-holder, and 
in efther case was not liable to pay a rent. 
The appellant then brought the present suit. 

His case is that the land was granted to 
the respondent under the document men- 
tioned above for the purpose of planting a 
. grove and that though many years have 
elapsed, the respondent has planted no trees. 
The appellant, therefore, claims to be entitled 
to recover the land from the respondent 
whom he describes as a mere licensee. The 
Munsif held that the document in question 
did not confer on the respondent proprietary 
rights in the land bat that it wasa grant, 
permanent in its nature, made for the pur- 
pose of.planting trees, that the respondent 
had planted a large number of trees, though 
notas many as he might have planted, and 
that the condition of the grant had, there- 
fore, been sufficiently complied with. Ac- 
cordingly he dismissed the suit. On appeal 
the District Judge held that the document 
of April 1853 did not evidence a mere 
license and that the grant was not revoc- 
able at will. The learned Judge was of 
opinion that the document conferred an 
interést in the land on the respondent, 
that the position of the respondent is ana- 
jogous to that of a lessee, and that, there- 
fore, the suit is not matntainable in the 
Civil Court. The document of April 14th, 
1883, has been read out to me, and [am 
inclined to think that the intention of the 
parties to it was that the respondent should 
have the right of an ordinary grove-holder. 
The document provides that the respond- 
ent shall plant trees on the land, may 
cut down those trees and re-place them as 
often as he pleases, and may appropriate 
to his own use the produce of the trees, 
grass and any other produce of the land, 
that if any revenue is assessed on the land 
the respondent is to pay it and that, if 
the respondent or his successor wishes to 
sell the grove, the] grantor will have 
a right of pre-emption. It is quite clear to 
“me that this document evidences something 
much more than a license revocable at will. 
1 have myself little doubt that the inten- 
tion was that the respondents should not 
be entitled to, retain the land unless he 
planted. a grove on it, and it appears to 
me that it is not a grant to whieh the 
provisions of Chapter X of the Tenancy 
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applicable. The document fixes 
no time within which the grove is to be 
planted and it does not provide for resump- 
tion of the land in case the respondent does 
not plant the grove. In these circumstances 
it appears to me that the appellant is not en- 
titled to recover possession merely because 
it 1s proved that the respondent has not 
planted a grove on the land, and I, there- 
fore, see no reason for sending the case back 
to the lower Appellate Cozrt for a finding 
on tbe question whether a grove has been 
planted or not. It seems to me that the 
document evidences the creation of an in- 
terest in the land in favour of the re- 
spondent subject to the condition that he 
shall plant a grove. But as no time is 
specified for the performance of the con- 
dition, the condition cannot be said to have 
been broken until the respondent renders the 
preformance of the condition impossible 
either permanently or. for an indefinite 
period (see section 33 of the Transfer of 
Property Act). The appellant alleges that 
the land is under cultivation. If so, a grove 
may yet be planted on the land. In my 
opinion the appellanthas made ont no cause 
of action for recovery of the land in ques- 
tion, I, therefore, dismiss this appeal with 
costs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
First Crvin Appeat No. 290 or 1918. 
March 10, 1915. 

Present;-—Mr. Justice Tudball and 
Mr. Justice Rafique. 
CHHABILA RAM AND ANOTHER — PLAINTIPPS 
—~APPELLANTS 
VETSUS 
DURGA PRASAD AND O0THERS— 


DeFen DANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 92—Suit 
trustee—Death of one of two plaintiffs 
during pendency of suit—Third person, right of, to 
represent—Iresh sanction, whether necessary. 

Section 92 of the Civil Procedure Code, 1908, is not 
mandatory but is permissive.and directory. A suit 
under section 92, Civil Procedure Code, brought by 
two persons is brought by them in their represen. 
tative capacity as members ofthe public interested 
in the trust in question. It is necessary for tho 
continuance of the suit that. there should be at least 
two plaintiffs. Ifone representative dies it is open 
to another member of the public interested in the 


- 
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trust to come forward to take his place and thus toe 
prevent the suit abating. He should also obtain the 
necessary sanction. [p. 683, col. 1.] Mr 

Two persons Band C, with the permission of the 
Legal Remembrancer, brought a suit of the nature 
contemplated in section 92 of the Civil Procedure 
Code against D. During the pendency of the suit B 
died. K applied to be brought on the record. The 
Court dismissed the snitas XK was not the legal 
representative of B: | 

Held, that the Court ought to have given K an 
opportunity first of obtaining sanction from the 
Legal Remembrancer and secondly of showing that he 
was a person interested in the-trust and on proof 
of these two qualifications the Court ought in the 
interest of the public to have made K a co-plaintiff 


in the suit. [p. 688, col. 1.] 

First appeal from the decision of the 
Districts Judge of Mainpuri, dated the J&h 
February 1913. 

FACTS. —T wo persons, Chhabila Ram and 
Bhagwan Das, having obtained the sanction 
of the Legal Remembrancer instituted a 
suit under section 92, Civil Procedure Code. 
Bhagwan Das died and one Karhaya Lal 
applied to the Court below to be brought 
on the record as a plaintiff in place of the 
deceased. The District Judge dismissed his 
application on the ground that he was not 
the heir or legal representative of the 
deceased. The suit was also dismissed on 
the ground that there were no two persons 
on the record who had obtained the sanc- 
tion under section 92. The plaintiff and 
Kanhya lal appealed to the High Court. 

Dr. S. N. Sen, for the Appellants:—The 
provisicns of section 92 having been fulfilled 
once, it is not necessary to obtain fresh 
sanction. The Court below was not justified 
in dismissing the suit. It ought to have 
allowed the application of Kanhaya Lal and 
should have proceeded with the suit. As 
soon as sanction is obtained under section 92, 
any one of the persons who have obtained 
the sanction is competent to carry on the 
suit. Section 92 nowhere lays down that 
at least wo persons are required to proceed 
with the suit. : 

The rulings quoted by the Court below 
do not apply, inasmuch as in the present 
case when the suit was instituted there was 
no defect. Parsotam Rao v, Janki Bar (1) helps 

in principle. 
me ir. Lakshmi Narayan, for the Respond- 
ents:—lt is clear on the authorities 


(1) 28 A. 109; A. W. N. (1905) 206. 


INDIAN CASES. 


[1915 


[Gopal Det v. Kanno Det (2), Darves Haji 
Mahamad-Sidik v. Jainudin (3) .and Abdul 
Rahman v. Cassum Ebrahim (4)) that the 
prévious sanction of the Legal Remem- 
brancer is a condition precedent to the 
anstitution of the. suit. Now it legically 
follows that at least two persons should also 
carry on the suit. As soon as one of the 
persons dies, there are no two persons before 
the Court to proceed with the suit and the 
Court has no option but to dismiss it. In 
the present case the person who apphed to 
be made a plaintiff was neither the heir nor 
the legal representative of the deceased 
plaintiff. He has neither obtained the 
sanction under section 92 nor has he even 
applied for it or asked the Court for time to 
enable him to obtain the sanction. Under 
these circumstances the right and proper 
course for the Court below was to dismiss 
the suit. 


Again it cannot be said that Kanhaya Lal 
was in -any way the legal representative 
of the deceased. He has no locus standi to 
come into Court unless he obtains the 
sanction. But even if he does, such 
subsequent sanction would not avail bim. 
Sanction cannot be obtained piecemeal. 
Moreover, if sanction is refused to Kanhaya 
Lal, another person can come forward and 
ask the Court to adjonrn: the hearing of 
the suit. This sort of thing cannot he 
allowed by the Court to go on indefinitely. 
Suppose that both the plaintiffs die. Can 
any two persons come forward and carry on 
the suit? I submit not. In fact the 
right to sue does not survive mm such cases ; 
nor can the sanction subsequently obtained 
have a retrospective effect, 


JUDGMENT.—This appeal arises ont cf 
a suit brought by two persons under the 
conditions mentioned in section 92 of the 
Code of Civil Procedure. These two persons 
were, Chhabila Ram and Bhagwan Das. 


They obtained the sanction of the Legal 


Remembrancer and instituted the suit. The 
trustee against whom they sued was Baboo 
Durga Prasad, the present respondent in 
this appeal. While the suit was pending 
Bhagwan Das died. One Mohunt Kanhaya 


Lal applied to the Court to have his name 
(2) 26 A. 162; A. W. N. (1903) 227, 
3) 30 B. 608; 8 Bom. L. R. 751. 
4) 11 Ind. Cas. 726; 36 B. 168; 13 Bom. L. R. 583. 


Vol, XXVIII 


RUP CHAND GHOSE V. NARENDRA KRISHNA. » 


brought on the record as co-plaintiff in place 
of that of Bhagwan Das, claiming to be the 
heir and legal representative of the deceased. 
Apparently Kanhaya lal was not related 
in any way and could not have been deemed 
to be the heir and legal representative of 
Bhagwan Das in his personal capacity. The 
Court refused the application and dismissed 
the suit, as it was no longer maintainable 
by one plaintiff. The judgment shows 
clearly that the question of Kanhaya Lal’s ob- 
taining sanction from the Legal Remembran- 
cer was before the Court. That Court was 
of opinion that the defect in the suit could 
not be cured by allowing Kanhaya Lal time 
to apply for sanction. It, therefore, dis- 
missed the suit. It is quite clear that a 
suit of this nature brought by two persons 
is brought by them in their representative 
capacity as members of the public interested 
in the trust. Jt has been held that section 
92 is not mandatory, but is permissive and 
directory. It seems tous also to be clear 
that, when a suit is brought by two or more 
persons under the conditions mentioned in 
section 92 for the continuance of the suit 
it is necessary that there should be at 
least two plaintiffs, 2." e., two persons in- 
terested in the trust and holding the sanc- 
tion of the Advocate-General or, in these 
Provinces, of the Legal Remembrancer, in 
order to enable them to carry on the litiga- 
tion. It is clear that if one representative 
dies it is open to another member of 
the public interested inthe trust to come 
forward to take his place and thus to prevent 
the suit abating. It is also necessary that 
this other member of the public thus inter- 
ested should obtain the sanction of the 
Advocate-General or the Legal Remem- 
brancer. The suit being one which had been 
brought ‘with sanction and it being a matter 
of a publice trust, the lower Court ought, in 
our opinion, to have given Knanhaya Lal 
an opportunity, first, of obtaining sanction 
from the Legal Remembrancer and secondly, 
of showing that he was a person interested 
in the trust and on proof of these two 
qualifications the Court ought in the interest 
of the public to have made Kanhnaya Lal 
a co-plaintiff in order to enable the suit to 
be carried on, provided no good cause was 
shown by the other side against his being 
allowed to represent the public interest in 
the trust. The rulings quoted by the Court 
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below, viz, Gopal Des v. Kanno Dei (2), 
Abuul Dahman v. Kassum Ebrahim (4), 
are totally beyond the question and have 
no weight in the decision of the matter. 
We accordingly allow the appeal. We 
set aside the decree of the Court below and 
we remand the case to the Court below wtih 
directions to re-admit it on its original number 
and to- proceed to bear and determine the 
same in view of the directions given above, 
The costs of this appeal including fees on 
the higher scale will be costs in the cause 
and will abide the result. 
Appeal decreed, 


CALCUTTA HIGH COURT. 
Seconp Orv Appeat No. 813 or 1912. 
May 28, 1914. 

Present:— Justice Sir Asutosh Mokerjee, 
Kr., and Mr. Justice Beacheroft. 
RUP CHAND GHOSE——DEFENDANT— 
APPELLANT 
versus 


NARENDRA KRISHNA GHOSHE— 


PLaIntirr-—RESPONDENT. 

Bengal Tenancy Act (VHI of 1885), ss. 12, 56 (3)— 
Permanent tenure, transfer of-~Landlord, statutory 
receipt demanded from—Tender, if vitiated—No con- 
dition imposed on landlord—Money not to be refused by 
landlord. 

The transfer of permanent tenure under section 
12 of the Bengal Tenancy Act is complete as soon as 
the document; is registered, in other words, a valid 
transfer under section 12 of the Bengal Tenaucy 
Act operates to discharge the transferor from the 
hability to pay rent, which thereupon passes to the 
transferee. [p. 684, col. 2.] 

Kristo Bulluv Ghose v. Kristo Lal Singh, 16 C. 642 
and Joy Gobind v. Monmotha Nath, 23 C. 580, referred 
to and followed. 

Girish Chandra Guha v. Khagendra Nath Chatto 1. 
dhyaya,9 Ind. Cas. 1001; 18 C. L. J. 618; 16.C. W. N, 
64, reforred to, 

The transferee of a tenure is entirely within his 
rights when he demands a receipt in the prescribed 
form under section 56, clause (3) of the Bengal 
Tenancy Act, with a statement therein that he isthe 
tenant. [p. 685, col. 2.) 

Huoham v. Smith, (1809) 2 Camp. 19; 11 R. R. 651; 
Griffith v. Hodges, 1 C. & P. 419; Peacock v. Dickerson, 
(1825) 2 C. & P. 5'; Mitchell v. King, (1888) 6 C. & 
P. 237; 40 R. R. 810; Jennings v. Major, (1837) 8 
C. & P. 61; Hastings v Thorley, (1833) 8 C. & P. 
573; Bowen v. Owen, (1847) 11 Q. B. 1380; 17 L. J. Q. 
B. 5; 1t Jur, 972: 75 R. R. 306; 116 E. R. 425; Strong 
v. Harvey, (1825) 3 Bing. 304, 1! Moore 72 4 L.J. 
C. P. (0. s.) 57; 130 E. R 530; Ford v. Noll, (1842) 
2 Dowl. (N. 5.) 617; :2 L. J. Œ. P. 2, referred to. 

A tender is not vitiated bonuse a receipt is asked. 
[p. 686, col. 2.] 

Jagat Tarini Dasi v. Naba Gopal Chaki, 34 G, 305: 
5 Ç. L. J. 270, followed, i : 
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When a transferee tenders money to the 
landlord with a request for a receipt in the statutory 
form, he does not scek to impose on the landlord any 
condition on which he is not entitled to insist and the 
money validly tendered can only improperly be 
refused by the landlord. [p. 686, col, 2.] 

Appeal from the decree of the Additional 
District Judge, 24-Perganas, dated the 19th 
February 1912, affirming that of the Sub- 
ordinate Judge, third Court, Alipur, dated 
the 20th March 1911. 


Babus Umakali Mukherjee and Panchanan 
Ghose, for Babu Satya Chandra Chandra, for 
the Appellant. 

Babu Nagendra Nath 
spondent. 


JUDGMENT. —This is. an appeal by the 
eighth defendant ina suit for arrears of rent. 
‘The only point in controversy between the 
parties relates to the claim for interest. 
The defendant contends that he is not liable 
for the interest, becanse he made a valid 
tender of rent to the landlord before the 
suit was brought and such tender was 
improperly refused. The Courts below have 
overruled this objection and have held him 
responsible for interest. On the present 
appeal, the contention has been reiterated 
that there was a valid tender of rent which 
was not accepted, because the tenant asked 
for a receipt in the statutory form. ‘To 
appreciate the point in controversy, we must 
refer briefly to the terms of the. contract 
between the parties. 

On the 24th August 1898, Annoda Prasad 
Mojumdar, represented in this suit by. the 
first seven defendants, obtained a permanent 
and transferable tenure from the plaintiff, 
The tenure-holder gave collateral security, 
‘at the same time, to the landlord for the 
rent as also for the due fulfilment of various 
obligations which he undertook under the 
terms of the contract. On the 19th March 
1904, Annoda Prasad Mujumdar transferred 
the tenure to Rup Chand Ghose, now appel- 
lant before us. Under this conveyauce, Rup 
Chand Ghose undertook to indemnify 
his vendor if the latter should be ever 
called upon by the landlord to fulfil his 
obligations under the terms of the original 
Tease. It was also expressly stated that if 
the transferee.could get his name registered 
in the books of the landlord, and on himself 
furnishing security, could obtain a return of 
the security bond given by the original 


Ghose, for the Re- 
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tenant, the transferee would stand released 
from ‘his obligation to his vendor. Jt is 
common case of the’ parties that rent was 
tendered to the landlord on behalf of the 
transferee, who claimed a receipt whereon 
his name should be entered as the tenant. 
The landlord refused to give a receipt in 
this form and offered to grant a receipt in 
which Annoda Prasad Mojumdar was to be 
named as the original tenant and Rup Chand 
Ghose was to be deseribed as the person in 
occupation. The transfereo declined to 
accept a receipt in this form. The result 
was that the money tondered by him was 
not accepted by the landlord, who sub- 
sequently instituted this suit for recovery 
of arrears of rent with interest and cesses. 
The substantial question for determivation 
is, whether there was a valid tender, as the 
appellant maintains, or whether, as the land- 
lord contends, the tender was clogged with 
such conditions as entitled him to refuse the 
money. This question must be determined 
with reference to the rights of the parties 
as they stood at the time when the tender 
was made. The appellant contends that he 
was the tenant of the tenure at that time 
and that under the provisions of the Bengal 
Tenancy Act he was entitled, on payment 
of the rent due, to receive a receipt in which 
his name was bound to appear as that of 
the tenant. This view has been controverted 
on behalf of the landlord. In our opinion, 
the position assumed by the landlord cannot 
possibly be supported. 


It was ruled by this Court in the case of 
Kristo Bulluw Ghose v. Kristo Lal Singh (1) 
that the transfer of a permanent tenure under 
section 12 of the Bengal Tenancy Act is 
complete as soonas the document is regis- 
tered, in other words, as stated in Joy 
Gobind v. Monmotha Nath (2), a valid transfer 
under section 12 of the Bengal Tenancy Act 
operates to discharge the transferor from the 
liability to pay rent, which thereupon passes 
to the transferee. This view has been 
accepted as incontestable in a long series of 
dicisions, amongst which may be -mentioned 
Chintamont Dutt v. Rash Behari Mondul (3), 
Hemendra Nath Mukerjee vy. Kumar Nath Roy (4), 


(1) 16 0. 642. 
2 33 C. 580. 
3) 19 ©. 17. 
(4) 12 G. W. N. 478. 
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Kishori Raman v. Ananta Ram (5) and Girish 
Chandra Guho v. Khagendra Nath Chattopadh- 
yaya (6). It follows, consequently, thatin the 
case before us, after the registration of the 
conveyance executed by the original tenant on 
the 19th March 1904, the transferee became, 
by operation of law, the tenant of the 
tenure and as a necessary consequence the 
transferor ceased to be such tenant. This 
does not, however, imply that the 
transferor was absolved from lability under 
the terms of the contract between him and 
the landlord, it is conceivable that a person 
may cease to be tenant and yet continue 
liable to his landlord under his personal 
covenant. What then were the rights of 
the transferee in this case? Under. section 
56, clause (3), of the Bengal Tenancy Act 
every tenant who makes a payment on 
account of rent to his landlord is entitled 
to obtain forthwith from the landlord a 
written receipt for the rent paid by him 
signed by the landlord; and the receipt and 
counter-foil must specify such of the several 
particulars shown in the form of receipt 
given in Schedule II as can be specified by 
the landlord at the time of payment. The 
form of receipt given in the Schedule shows 
that the landlord must specify the name 
of the tenant. It follows accordingly that 
the transferee, when he tendered the rent 
as tenant, was entitled to claim a receipt 
with his name thereon as that of the 
tenant. The demand which he made fora 
receipt in this form was strictly in accord 
with the provisions of the Statute, and the 
landlord -had no valid reason, if he accepted 
the money, to withhold the receipt in this 
form. But it has been argued on behalf 
of the landlord that the decision of the 
Judicial Committee in Naba Kumurt Debi v. 
Behari Lal S-n (7) shows that the transferee 
would not havs been prejudiced if be had 
accepted a receipt in the form offered by 
the landlord and should accordingly have 
accepted such receipt. There are two obvious 
answers to this contention. In the first 
place, the landlord did not propose to give 
the tenant a receipt containing a statement 


(5) 10 ©. W. N. 270. 


(6) 9 Ind. Cas, 1001, 13 C. L. J. 613; 16 C. W. N. 


64. 

(7) 84 O. 902 at p. 908; 11 Œ. W. N. 865; 9 Bom. L. 
R. BAG; 17 M. Ll. 397; 4 A.L. J. 570; 6 O. L. J. 122; 34 
J. A. 160 (P. O.); 2 M. L. T. 483. 
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in the terms mentioned in the judgment 
of the Judicial Committee. -In the second 
place, the landlord proposed to insert in 
the receipt a statement which would have 
undoubtedly compromised the position of the 
transferee: the landlord proposed to deseribe 


_ the original tenant as still the tenant of the 


terure and the transferee as merely the 
person in ocenpation thereof. This would 
imply that the original tenant was still the 
tenant of the tenure, and that the transferee 
was not the tenant thereof, although he 
might be in possession of the land under 
some arrangement with the tenant. In our 
opinion, the transferee was entirely within 
his rights when he demanded a receipt in 
the form prescribed by the Bengal Tenancy 
Act with a statement therein that he was 
the tenant. The landlord must consequently 
be deemed to have improperly declined to 
accept the money. 

Bat it has been argued for the landlord- 
respondent that the view just indicated is 
contrary to well-settled principles of English 
Law and that a tender with a condition 


-or reservation is not a valid tender. In 


support of this contention, reference has 
been made to judicial decisions to which 
we may very briefly refer. 


In Huaham v. Smith (8) a tender of pay- 
ment was made upon the condition that 
a particular document should be given up. 
It was hell that if was not a legal tender, 
In Griffith v, Hodges (u) Abbott, C. J., said, 
“no man can insist on a receipt in full of all 
demands, and if a man makes a tender 
of money, insisting at the same time on 
a receipt in full of all demands, 1 have 
no doubt that such a tender is bad.” In 
Chemtnantv. Thornton(10)a person called u pon 
his creditor, tendered him ten sovereigns and 
said he might take those ten sovereigns 
in full of his demand. It was ruled by 
Abbott, C. J., that the tender “was not 
gnod, being made in full of the demand.” 
In Peacock v. Dickerson (11) the debtor offered 
the creditor three pounds, three shillings 
and eight pence in cash, which the creditor 
was willing to take in part, but the debtor 
said that he owed him no more and took 


(R) (1809) 2 Camp. 19; 11 R. R. 651. 
(9) 1 C: & P. 419 

(10: (1825) 2 ©. & P. 50. 

NU (1825) 20, & Pol, 
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up the money again and would not let 
the creditor take in part. Abbott, C. J., 
said: “This tender is not good, a party 
tendering money should tender it without 
making any terms and should have it 
still open to the one party to say . that 
more was due, and to the other that the sum 
tendered was sufficient.” In Mitchel v. King 
(12) Vaughan, B., said: “A tender, to be legal 
tender, must be unconditional, If the money 
is put down only on a condition that a party 
will take it as a settlement, that is not a 
good tender....A tender clogged with the 
terms that the money is to be taken asa 
settlement is not good.” To the same 
effect are the decisions in Jennings v. 
Major(13), Sudéturn v. Hawkins(14), Hastings v. 
Thorley (15) and Robinson v. Ferreday (16). It 
may be observed, however, with regard to the 
case of Hastings v. Thorley (15) that it was 
subsequently doubted by Lopes, J., in Jones v. 
Biidgman, (17) and a more een view has 
sometimes beentaken. In Bowen v. Owen (18) 
a tenant sent a person to his Jandiord with a 
letter saying “I have sent with the bearer 
asum of twenty-six pounds, five shillings 


and seven pence.. „to settle one year’s 
rent of Nant-y-pair’ and the bearer 
informed the landlord that he, had 


the money with him to pay; but the latter 
refused, saying that- there was more than 
- that due. The bearer left, but afterwards 
returned and said that he had a few pounds 
in his pocket in addition to the sum named 
in the letter; but the landlord again refused 
saying there was more due. It was argued 
on the landlord’s behalf that these offers, 
coupled with the letter, amounted only to a 
conditional tender and the learned Judge 
who tried the case ruled that that was so. 
But the King’ s Bench held differently, Earl, 
J., saying, the person making a tender pas 
the right to exclude presumptions against 
himself by saying T pay this as the whole 
that is due’, but, if he requires the other 
party “to accept it as all that is due, 
that is imposing a condition; and, when the 


(12) (1888) 6 C. & P. 287; 40 R. R. 810. 
(13) (1837) 8 C. & P. 

ta) (1838) 8 C. & P. 2 269, 

(15) (1888) 8 C. & P.5 Ab 

(16) (1839) € C, & P. 752 


(17) (1878) 39 L. T. 500. 
of (1847) 11 QB. 130; 17 Le J.Q. B. 5; 11 Jur 
2,75 R. R. a 6 E, R. 4 
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offer is so made, the creditor may refuse to 
consider if as a tender.’ The cases of 
Strong v. Harvey (19) and Foord v. Noll (20) 
support the same view. But these cases are 
of. no assistance to the respondent. The 
fundamental principle which underlies them 
is that the debtor who made the tender 
sought to impose a condition on which, it 
was held, he was not entitled to insist under 
the law. We need not now consider whether 
the view taken in these cases should be 
applied in similar cases in this country as 
embodying a rule of justice, equity and good 
conscience. In so far as this Court is 
concerned, it was ruled in the case of 
Jagat Tarini Dasi v. Naba Gopal ‘haki (21) 
thata tender is not vitiated because a 
receipt is asked. This is in accordance with 
the decision in Jones v. Arthur (22) and 
Richardson v. Jackson (23), though a different 
view has sometimes been taken [Daing v. 


Meader (24), Cole v. Blake (25) |. Tt. 
is plain, in the case before us, that the 


transferee as tenant was entitled, under the 
provisions of the Bengal Tenancy Act, to 
demand a’ receipt in a particular form. 
When he tendered the money with a request 
for a receipt in the statutory form, he did 
not seek to impose on the landlord any 
condition on which he was not entitled to 
insist and 1t follows that the money validly 
tendered was improperly refused by the 
landlord. 

The result is thatthis appeal is allowed, 
the decree of the District Judge varied and 
the claim for interest disallowed. The 
appellant will have his costs in all the 
Courts, and a self-contained decree will be 
drawn upin this Court. In view of the 
conduct of the respondent who has persisted 
in an obviously unfounded and vexatious 
claim, we assess the hearing-fee in this 
Court at five gold mohurs. 


Appeal allowed. 
9 2) (1825) 3 Bing. 304; 11 Moore 72; 4 L. J. 
P. (0: 8.) 57; 130 E. R. 530. . 
E (1842) 2 Dowl. (n.s.) 617; 12 L. J. ©. P. 2. 
(21) 5 ©. L. J. 270 34 C. 305. 
(22) (1840) 8 Dow). P, C. 442; 59 R. R. 583; 4 Jur, 
859 


(23) (1841) 8 M. & W. 298; 9 Dowl. P. C. 715; 10 L. 
Ex. 808. 

8 (1824) 1 C. & P. 257, ° 

(25) (1798) 1 Peake, 238; 3 R. R, 681, 
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‘ALLAHABAD HIGH COURT. 
FiRST Appeal From ORDER No. 114 or 1914. 
` February 16, 1915. 
Present:—Mr. Justice Chamier and 
Mr. Justice Piggott. 
‘DUNI CHAND—Appricant—AppELLANT 
VETSUS , 
ARJA NAND AND ANOTHER— OPPOSITER PARTY 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 7. 5 
O. XLII, rule 1—Order refusing to make a person 
party to appeal as representing a deceased appellant, 
appeal from, whether maintainable. 

An order dismissing an application to be brought 
on record as the’ representative of a deceased appel- 
lant is not a decree and no appeal lies from such an 
order. 


Hirst appeal from an order of the Addi- 
tional District Judge of pena dated 
L9th of May 1914. 


FAOTS.—One Jaigopal executed a Wil 
in favour of his daughter’s son, 
Nand, in 1907. On Jaigopal’s death Arja 
Nand got possession of the property. 
Nihal Chand, brother of Jaigopal, brought a 
suit against Arja Nand for possession and 
declaration that the Will executed by Jaigopal 
was null and void, as Jaigopal lived jointly 
with him. The Munsif dismissed the suit. 
Nihal Chand preferred an appeal to the 
District Judge. During the pendency of the 
appeal Nihal Chand died leaving behind 
Musammat Dakho Kuar as his widow. 
Duni Chand, who was the son of the brotler- 
in-law of Nihal Chand made an application 
to the Appellate Court to be brought on the 
record in place of Nihal Chand, deceased, 
_ claiming to be his adopted son. The appli- 
cation was opposed by Arja Nand, respondent 
to the appeal. The Additional 
Judge, after going through the 
produced by the parties on the 
whether Duni Chand was or was 
legal representative of Nihal 
deceased, rejected the application, 
Chand appealed to the High Court. 

Mr. Permeshwor Dayal, for the Respond- 
ents raised a preliminary objection that no 
appeal lay from the order passed by the 
lower Court refusing appellant to be brought 
on the record as legal representative of Nihal 
Chand deceased. The order passed by the 
lower Court was ore under Order XXII, 
rule 5, of the Civil Procedure Code. No 
appeal from such an order is provided for in 
Order XLIII, rule 1, of the Code. 


evidence 
question 
not the 

Chand 
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Har Narain Singh v. Kharag Singh (1), 
Sankalt v. Murlidhar (2), Bala Bai v. Ganesh 
(3), were discussed. 

Whatever be the law under the old Code 
of Civil Procedure, there is no doubt that no 
appeal is allowed nuder Act V of 1908. 

Referring to sections 367 and 588 (18) of 
Act XIV of 1882, it appears that an apppeal 
was expressly ‘provided for from such an 
order under that Act. So the rulings on 
the point under the old Code do not apply to 
the present case. 

Mr. Nihal Chand, for the Appellant, con- 
tended that the order in question must be 
deemed to have been passed either under 
rule 9 or 10 of Order XXII of the present 
Code of Civil Procedure. 

As such an appeal lies from the order. In 
case no appeal lies, the case may be taken up 
in revision asthe lower Court has acted 
with material irregularity in not bringing 
theappellant on the record. If the appel- 
lant will not be brought on the record, he 
will be left without any remedy. 


JUDGMENT. —This is an appeal 
against an order of the Additional Judge 
of Saharanpur, dismissing the appellant’s 
application to be made plaintiff in the 
place of Nibal Singh deceased, the 
original plaintiff. The defendants-respondents 
contend that no appeal lies. In our opinion 
the contention is well-founded. It is not 
suggested that the order amounts to a 
decree as defined in the Code. As an order 
it is certainly not appealable, for it was not 
passed under either rule 9 or rule 10 of 
Order XXII. We were asked to treat 
the appeal as an application for revision. 
We are not prepared to do this. The 
Court below does not appear to have 
acted without jurisdiction or irregularity 
in the exercise of its jurisdiction. Moreover 
Nihal Singh’ left a. widow who appears 
to be his legal representative, if the 
appellant is not the adopted son, and 
who may yet succeed in getting herself 
made plaintiff in place of ber deceased 
husband. It may also be possible to 
appeal against the order of the Court 
when passed, dismissing the suit. as having 
abated. There are two reported decisions 


(1) 9 A. 44%; A. W. N. (1887) 89. 
(2) 12 A. 200; A. W. N. (1890) 23, . 
(3) 27 B 162; 4 Bom. L: R. 980. 
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; of this Court that no such appeal lies, 
hut. the Bombay and Madras High Courts 
have held’ that such an order is tantamount 
to a decree and is.appealable as such, 
= The present appeal is dismissed with 
costs. _ 

` Appeal dissmesed. 
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MADRAS HIGH COURT. 
Civit APPEAL No, 110 or 1913. 
February 11, 1915. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 
RAMANATHAN CHETTY AND otHers— 
Derenpants Nos. 2, 5, 6—ArPELLANTS 
versus 
SUBRAMANIAM CHETTY AND ANOTHER 
—PLAINTIEFS AND DEPENDANT No. 1— 


RESPONDENTS. 

Hindu Law—-Succession certificate—Money due to 
member of joint Hindu fumily—Suit to recover 
same—Succession certificate, if necessary-—-Adopted son 
—Ancestral property. 

Where one J died leaving a widow and she 
adopted a boy in pursuance of a power given to 
her to adopt and the adopted son brought a 
suit to recover a sum of money due to his 
adoptive father which he became entitled to by 
right of survivorship: 

Held, that he was entitled to recover the money 
without the production of a succession certi- 


* 


ficate. [p. 690, col. 2.) 
Ancestral propérly _is not taken by an 
adopted son as his father’s heir and he is not 


bound, therefore, to produce a succession cortificate 
to recover what is igi to be ancestral property. 
690, col. 2; p. 691, col. 1. ; 
i Subramanian Chetty v. Rakku Servai, 20 M. 
232:7 M. L. J. 100, Pallamraju v. Bapanna, 22 M. 380, 
followed. i 

ya v. Ahmad Abdul Rahiman Sait, 25 Ind. 
Cas. 206; (1914) M. W. N, 671; 1 L. W. 612; 27 M. L. 
J. 286, not followed. 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge of Ramuad, 
in Original Suit No. 34 of 1911. 

Messrs. K. Srinivasa Atyangar and A. 
Rrishnaswamt Azyar, for the Appellants. . 

Messrs. T. Jtangachariar and A. Venkata- 
rayaliah, for the Respondents. 


JUDGMENT.—Defendants Nos. 2, 5 and 


6 the repersentatives of one S. A. Subrama- 


niam Chetty, appeal against the decree direct: 
ing them: to pay the plaintiff, who claims 
to be the adopted son of one, Meyyappa 
Chetty, a sum of Rs. 10,329-3-5 with 
interest. The plaintiff's case “is. that Mey- 
yappa Chetty entrusted his nephow S. A. 
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Subramaniam Chetty, who is déscribed as 
“a well propertied man” and a money- 
lender, with a sum of Rs, 3,812-1-6 for 
investment. Subramaniam Chetty first 
deposited the amount in Keemandan M.. 
P. Firm at Rangoon and afterwards when 
he 
goon, withdrew the amount from the 
Keemandan M. P. Firm and deposited it 
in his own Rangoon branch. These deposits 
both in the Keemandan Firm and afterwards 
in the S. A. Firm, were made in the names. 
of V. M. Rm. and M. Rm. M. which were 
the vilasams of Meyyappa Chetty. May- 
yappa Chetty died and his widow adopt- 
ed the plaintiff at the instance of Subrama- 
niam Chetty, who told the plaintiff that he 
had got this amount deposited with him by 
Meyyappa Chetty. Subramaniam Chetty 
also ia dead, and his ‘representatives are 
now sued. The defence is that Meyyappa 
Chetti never entrusted Subramaniam Uhetty 
with any amount and that the wlasams V. 
M. Rm. and M. Rm. M. do not represent 
Meyyappa Chetty. The fact-and validity 


of the adoption of the, plaintiff by. the 


widow also are denied. The Subordinate 
Judge has recorded findings in favour of 
plaintiff on all these questions. The defend- 
ants appeal. ` 

We are of opinion that the plaintiff is the 
adopted son of Meyyappa Chetty. Meenakshi 
Achi, the widow, states that she adopted him, 
that the pungalis of Meyyappa Chetty took 
part in the adoption and that the plaintiff 
has been living with her’ ever since as 
her adopted son., She performed the plaint- 
iff’s marriage as the son of Meyyappa 
Chetty. P. W. No. 5 isthe man who gave 
his daughter in marriage to the plaintiff as 
the adopted son of Meyyappa Chetty and 
got Meyyappa’s daughter married to his son 
inexchange. He also says’ that he was 
present at the adoption. A pungalt, P. W, 
No. 3, also gives evidence in favour of the 
plaintiff. Subramaniam  Chetty’s mother, 
3rd defendant, who died before the trial, 
supported the plaintifi’s adoption. She said, 
when examined in a previous case, that the 


- plaintiff was the son of Meyyappa Chetty. 


The 5th defendant, an gxecutor, who now 
disputes the adoption, had also described the 
plaintiff as the son of Meyyappa Chetty in 
the same case. He did not go into the 


himself commenced business at Ran- - 


= 


_ not examined himself. 


nae iH: 
is 


_ the giving and taking 


> 
* Vol, XXVIII) 
RAMANATHAN CHETTY V, SUBRAMANIAM CHETTY, 


a oh 
« 
cN 


witness-box and there is mo “explanation 
given of the statement made by him at that 
time. P. W. No. 2 who was employed under 
the @th defendant also says that the 6th 
defendant attended the adoption. Sixth de- 
fendant does not deny the statement, he has 
The only evidence 
against this is that of D. W. No. 3 who 
according to the plaintiff's witnesses, was 
present at the time of the adoption. He is 
the father of the 5th defendant to whose 
‘admission in a previous suit we have already 


“*veferred. His granddaughter is married to 


thénd defendant who is ‘alleged to be 
thé ‘adopted son of Subramaniam Chetty, 
and the Judge says that from the way in 
which he gave his evidence he has no 
hesitation in concluding that he is unreliable. 
It is argued that the other pungalis who are 
admitted to have been present have not been 
examined and that the muri which is admit- 
ted to have been written at that time has 
not been produced. Jt is not shown with 
whom the mur? is, and it was open to the 
defendants to examine the pungalis. We 


- think that the evidence of the witnesses who 


were present at the adoption, the acquiescence 
of the pungalis dnd treatment of the plaintiff 
as the adopted son of Meyyappa Chetty by 
the persons interested are sufficient to prove 
the adoption. 


It is then argued that the adoption is 
invalid as itis not shown that the widow 
had authority to make the adoption. She 
proves that her husband had authorised her 
to make the adoption. Her  husband’s 
directions on his death-bed to his relative 
and gungalis that they should see the 
adoption carried out need not be treated, as 
contended by the Vakil for the appellants, as 
a joint authority in favour of the wife and 


all these pungalis to make such an adoption. 


Tt was also said that there is no evidence of 
in adoption. We 
think the evidence clearly proves that there 
was an authority, a gift and an acceptance. 
We hold accordingly that the plaintiff is 
the adoptive son of-Meyyappa Chetty. 

The next question is whether Meyyappa 
Chetty deposited the amount, as allegéd, 
with Subramaniam Chetty. S. A. Sub- 
ramanyam Chetty was apparently ae wealthy 
man. Exhibit A series clearly show that he 


= deposited a sum of Rs. 8,500 as alleged by 
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the plaintiff with the Keemandan M, P. Firm 
at Rangoon on 16th September 1895. Exhibit 
A6 shows that the amount belonged to V. M. 
Rm. It was deposited by Subramaniam 
Chetty in that name, so that Subramaniam 
Chetty alone might operate on that account 
though the money really belonged to V. M. 
Rm. Itis also proved that S. A. Sub- 
ramaniam Chetty withdrew the amount 
from Keemandan M. P. Firm and deposited 
it in his own firm when he opened a branch 
at Rangoon (see Exhibit A); and his own 
accounts also show that the deposit was made 
in the name of V. M. Rm. as the money 
belonged to the person who was represented 
by that vzlasam, 


The question that arises for decision then 
is whether V. M. Rm. represented Mayyappa 
Chetty, the plaintiff’s adoptive father. It is 
notargued in appeal that M. Rm. M. is 
not a wlasam of Meyyappa Chetty. P. W. 
No. 1, who was a clerk under Subramaniam 
Chetty, and after his death under the 6th 
defendant, states that V. M. Rm. represented 
Meyyappa Chetty and that the latter’s money 
was deposited with Subramaniam Chetty’s 
Rangoon firm. He was not put any question 
in cross-examination in respect of the deposit. 
P. W. No. 2 who was a clerk under the 6th 
defendant also says that V. M. Rm. refers to 
Meyyappa Chetty, He states that he wrote 
the letter, Exhibit D, to the dictation of 
defendants Nos. 5 and 6. ‘These persons 
who now dispute the plaintiff’s claim were 
executors under the Will of Subramaniam 
Chetty and they stated in that letter 
according to the appellant’s construction of 
it that tLe deposit to the credit of V. M. Rm. 
related to Subramaniam Chetty’s maternal 
relative but «ccording to the plaintiff the 
letter shows that the money belonged to 
Subramaniam Chetty’s maternal uncle, z.e., 
Meyyappa Chetty. We attach no weight to 
the contention of the appellants that this 
letter is not sufficient to prove an admission 
that the money belonged to Meyyappa Chetty 
as it only states that it belongs to a 
relative in the maternal line. Assuming 
that the term is vague enough to suggest 
only a maternal relative and not the 
maternal uncle, the defendants do not say 
who that relative is. The 6th defendant 
does not deny the genuineness of Exhibit 
D, nor does he explain to whom it refers 
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We are, therefore, of opinion that Exhibit 
D was intended to refer to Mayyappa 
Chetty. P. W. No. 3 who like Mayyappa 
Chetty belonged to varivayal family, also 
says that V. M. Rm. refers to Mayyappa 
Chetty. We are, therefore, of opinion that 
the plaintiff's contention that V. M. Rm. 
refers to- Meyyappa Chetty is proved 
and that he is entitled to the amount 
deposited under that vilasam. 


- The next question is whether the, suit 


is barred by limitation. It is said that 
the accounts show that the deposit was 
made not payable on demand but for 


periods of two months. In support of this 
contention, reliance is placed on the entmes 
which calculate interest at thavanai rate, 
and it is argued that thavanaz means that 
the amount is deposited for a period of 
two months and it would be unreasonable 
to hold that the person is entitled to draw 
interest which prevailed for a period of 
two months unless the Chetty had security 
of the use of the money for the same 
period, and that Article 60 of the Limita- 
tion Act which only applies to 
payable on demand, does not, therefore, 
upply. On behalf of the, plaintiff it is con- 
tended that thavanaz does not indicate 
that the amount is deposited for two 
months, but that it only shows that interest 
is calenlated at a certain rate which 
prevailed for a period of two months. This 
contention was not-raised in the Court 
below. But we think that itis unnecessary 
to determine the meaning of the term, as 
there is sufficient evidence in the case to 
show that the deposit. was payable on 
demand and that it was not made for a 
period of two months. We have already 
stated that what Meyyapa Chetty probably 
did was to deposit the money with- Sub- 
ramaniam Chetty to desl with it in any 
way he liked, and there is no evidence 
as to what instructions were given by 
Mayyappa Chétty. The probabilities are that 
‘he left it to Subramaniam Chetty to 
utilise it in the way most profitable to 
Mayyappa Chetty. Subramaniam Chetty 
deposited it with Keemandan M. P. Firm 
at Rangoon. on his own responsibility. 
That” deposit was probably for fixed 
periods `of- two months and a suit against 
Keemandan M, P. Firm might probably_not 
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be governed by Article 60 of the Limitation 
Act. Afterwards Subramaniam Chetty 
withdrew it and deposited it with, his 
own -Rangoon branch. The accounts . were - 
rendered in the first instance to 9. 0, 
They show that the deposit was made “Oor 
Maral V. M. Rm”. or in other words, it 
was Subramaniam Chetty himself and not 
Meyyappa Chetty who deposited it in the 
Rangoon branch; Chokalingam Chetty who 
states that 


was the agent at Rangoon, 
instructions to pay thavanat interest were 
given to him by the principal, t. e. by 


Subramaniam Chetty. The evidence, thére- 
fore, does not show that Mayyappa: Chetty 
deposited the amount with Subramaniam 
Chetty on what are called thavanai con- 
ditions. Ibt only shows that Subramaniam 
Chetty directed bis firm at Rangvon to pay. 
interest to V. M. Rm, at the thavanaz rate. 
We have already pointed out that the 
probabilities are that Meyyappa Chetty 
would not have imposed any conditions to 
Subramaniam Chetty as to how the money 
was to be utilised, but that he would 
have left the matter entirely to his dis- 
eretion. The presumption, in these circum- 
stances, 1s that the money, was payable 
to Subramaniam Chetty to Meyyappa 
Chetty on demand. If Article 69 applies, | 
it is conceded that the suit is not barred by 

limitation. 


It was also argued before us that the plaint- 
iff is not entitled to recover the amount 
without producing a succession certificates 
and the decision reported in Perayya V. 
Ahmad Abdul Rahiman Sait (1) is relied 
upon, That decision was based upon a 
judgment in Venkataramanna v. Venkanya 
(2) which has been subsequently overruled 


. [see Subramanian Cheiti v. Rakku Servat (3), 


Pallam Raju v. Bapanna (4)}. The attention 
of the learned Judge in the Madras Week- 
ly Notes case was not apparenily crawn 
to these decisions. It was also contendcd 
that the plaintif who was adopted only 
after the death of Meyyappa Chetty did 
not iake the property as aco-parcener by 
survivorship. It is quite clear that ancestral 


' (1) 25 Ind. Cas. 206; (1914) M. W. N. 671; 1 L. W. 
612; 27 M. Tx: J. 286, 

(2) 14 M. 377 

(3) 20 M. 232, 7 M. L. J. 100, 

(4) 22 M. 380, 
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. property- is not taken by an adopted son 
as -hjs father’s heir and is not bound, 
therefore, to producé a succession certificate 
to recover what is found to be ancestral 
property. 

For these reasons we confirm the decree 
of the lowor Court and dismiss the appeal 
with costs. The memorandum of objections 
also is dismissed with costs, 

Appeal dismissed. 
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ALLAHABAD. HIGH COURT. 
Frrest CIVIL Appeat No. 81 or 1914. 
March 18, 1915. 

Present:— Sir Henry Richards, KT, 
Chief Justice, and Mr. Justice Tudball., 
MEHDI HASAN—Derenpant— 
APPELLANT 
VETSUS 


BACHA PANDE —PLatntter—Responnent. 

Pre-emption—Suit by preferential clurmant brought 
after decree obtained by remote claimant —Limitation, 

A. lease of some property was executed on 27th June 
1910. A remote pre-emptor brought a suit on the 

,8lst of March 1911 and obtained a decree on 18th 
of September 1911. After the decree a preferential 
claimant brought a suit for pre-emption, against the 
defendant ‘who had obtained the decree, on dlst May 
1912: 

Held, that the suit was barred by limitation. 

Raj Narain Rao v. Dunya Pande, 5 Ind, Cas. 527; 
7 A. L. J. 259; 32 A. 340, distinguished. 

First appeal from an order of the District 
Judge of Azamgarh, dated the 18th March 
1914. 

FACTS.—A lease of certain property was 
executed on tho 27th of June 1910. Mehdi 
Hasan brought a suit for pre-emption on the 
3lst of March 1911 and obtained a decree 
on the 18th of September 1911. After the 
decree Bacha Pande brought the present suit 

for pre-emption against Mehdi Hasan on the 

ground that he had a preferential rights to 
pre-empt. The first Court dismissed this 
suit as barred by lhmitation but the lower 
Appellate Court reversed the decision of the 
Court of first instance and remanded the suit. 


The defendant therenpon appealed to the- 


High Court against the order of remand. 

Mr. Sofi-uz-zo an} for the Appellant. 

Mr. Narmadeshwar Prasad Upadhya, for the 
Respor.dent. 


JUNGMENT.—This appeal arises out of a 
. sult for pre-emption, The alienation com- 
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plained of was made on the 27th of June 1910 
toa stranger. Theappellant-defendant brought 
a sult on the 3lst of March 1911 and 
obtained a decree for pre-emption. The 
present suit was not instituted until the 
olst of May 1912, that is to say, long 
after limitation expired, in respect of the 
same alienation wliich gave rise to the alleged 
right of pre-emption. It is perfectly clear, 
therefore, that the present suit is barred by 
limitation. Reliance is placed upon the 
ease of Raj Narain Rai v. Dunya Pande 
(1). The facts in that case were quite 
different. There the plaintiffs had 
brought the suit for pre-emption well within 
the year after the alienation had been 
made. It was true ihat in the meantime 
another party had got æ decree. The Court 
held that the suit being within time and the 
plaintiff not being a party to the suit in which 
the decree for pre-emption had been made, 
the plaintiff was not bound by that decree. 
In our opinion the decree of the Court of 
first instance dismissing the plaintiff’s claim 
was correct and ought to be restored, 
We allow the appeal, sot aside the decree 
of the Court below and restore the decree 
of the Court of first instance with costs in all 
Courts. 
Appeal allowed, 


(1) 5 Ind. Cas. 527; 7 A. L, J. 259; 32 A, 340, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Revision Petition No, 41 of 1913-14, 
November 18, 1914. 
Present:—Mr. Tweedy, S. M. and 
Mr.. Holms, J. M, 
Musammat KISHAN JJAL— APPLICANT 
Versus 

RAM KISHU N—Opposite- Parry. 

Agra Tenancy Act (IL of \901), s. 11—Occupancy 
right, acquisition of—Period of lease in contravention of 
Act, exclusion of. : 

Where a tenant had been in possession of aland for 
eleven years when the Agra Tenancy Act came into 
force and then suble it in contravention of the 
provisions of the Tenancy Act: 

Held, that the tenant did not acquire the right of 
occupancy and that the whole period of sub-lease 
when it exceeded one year was to be excluded and, 
not only the period of sub-leqse less the first year. [p 
691, col, 1.) 
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Application for revision of an order of 
the Commissioner of the Allahabad Division, 
dated the 27th January 1914. 

JUDGMENT. 

Hoims, J. M.--This seems io me to 
be a case in which the Commissioner has 
failed to exercise the jurisdiction vested 
in him hy law and not tœ Lave considered 
the somewhat intricate legal points which 
have arisen in this case. The material part 
of his judgment is only an assertion that 
it is clearly proved that the present res- 
pondent has occupancy rights in the land 
in suit. There is. nothing to show that 
the Commissioner applied his mind to the 
consideration of the question which arose. 
The appheant informs me that the Comis- 
sioner did not send for the record, and 
this is not denied by the respondent. The 
result has been that a mistake in law 
made by the Assistant Collector has not been 
corrected. 

Upto the beginning of 1309 Fasli, the 
year in which the present Tenancy Act 
came into force, the respondent even with 
the -benefit of Selected Decision No. 4 of 
1900 only eleven years to count to his 
occupancy rights., Since then the land 
has been sublet by lim and under the 
proviso of section 11 of the present Tenancy 


Act any time for which the land has been - 


sublet in contravention of the provisions of 
the Act should be excluded. Respondent 
urges that as a sub-lease for the first 
year, if it stood alone, was legal, he Being 
then a non-occupancy~ tenant, that this 
one year should not be excluded in com- 
puting the period of twelve years necessary 
for a rightof occupancy. Illustration (a) of 
section Jl seems to be absolutely clear 
on this point. Under it the whole pericd 
of sub-lease when it exceeded one year, 
when given by a non-occupancy tenant, 
was excluded and not only the pericd of 
sub-lease less the first year. Ju this view 
the respondent has not acquired occupancy 
rights. 

1 would, therefore, set aside the orders 
of the lower Courts and decree the snit 
for ejectment, the respondent paying costs all 
through. 

Uwrepy, S. M.---I concur. 


Application allowed. 
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CALCUTTA HIGH COURT. 
Seconp Cryin Appean No, 3951 or 1912. 
June 9, 1914. 

Present:— Mr, Justice Fletcher and 

Mr. Justice Richardson. 
ESAHUQ CHOWDHURY AND anotuER—- 
PLAINTIFFS—APPELLANTS 
VETSUS 
Simah ABEDANNISSA BIBI AND OTHERS 
— Durenpants— RESPONDENTS. 

Muhammadan Law--Gift made in lieu of dower— 

Death-bed illness—Gijft, principles of, applicability of. 
t The provisions of the Muhammadan Law applicable 
to gifts made by persons labouring under a fatal dis- 
ease, do not apply to a so-called gift made in licu of a 
dower-debt which is really of the nature of a sale, 
[p. 693, col. 1.] 

Ghulam Mustafa v. Hurmat, 2 A. 854; Abbas Ali v. 
Karim Bakhsh, 4 Ind. Cas. 466; 13 C.W.N. 160; Khamr- 
unnisa vw. Shah Hazarath Saib, 12 Ind. Cas. 457; 
(1911) 2 M. W. N. 412; 21 M. L. J. 958, followed. 


- Appeal against the decree of the Subordinate 
Judge, second Court, Burdwan, dated the 23rd 
of September 1912, affirming that of the 
Munsif, first Court, Burdwan, dated the 
17th of January 1911. 

Babus Dwarka Nath Chakrawart?, Bepin 
Behari Ghosh and Peary Mohan Chatterji, for 
the Appellanis. 

Dr. Rash Behary Ghosh and Babu Probodi 
Chandra Dutia, for the Respondents, 

JUDGMENT. 

JURTCHER, J.— This is an appeal from 
a judgment of the learned Subordinate 
Judge, second Court of Burdwan, dated the 
23rd September 1912, affirming the decision 
of the Munsif. The suit was brought by 
the plaintiffs for a declaration that the 
kobala set up by the defendant No, | 
was collusive and invalid and not 
binding upon them. The question that we 
have got to decide hes within a narrow 
compass. The defendant No. 1 is the 
widow of a Muhammadan gentleman. This 
Muhammadan gentleman had agreed to pay a 
certain sum as dower to the said defend-. 
ant. The dower xas deferred dower; 
but it is the common case, and so found 
by the learned Subordinate: Judge that a 
portion of the dower was outstanding at 
the date of,.the execution of the kobala in 
question. The deceased gentleman executed 
a conveyance of this property to the defend- 
ant in satisfaction of her dower-debt. A 
question has been raised before us whether 
the principles of the Muhammadan Law with 
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reference to the death-bed illness which 
apply to gifts apply also to a sale when 
the sale is for dower-debt. The matter 
is not res integra. The very matter has 
already been dealt with in the Allahabad 
High Court: [See Ghulam Mustafa y Hurmat 
(1)] where the learned Judges held that the 
provisions of the Muhammadan Law appli- 
cable to gifts made by persons labouring 
under a fatal disease, do not apply to a 
so-called gift made in lien of a dower- 
debt which is really of the nature of a 
sale. That case is exactly on all fours 
with the present and it has been followed 
and approved of both by this Court and 
the Madras High Court. See Abbas Ali v. 
Karim Bakhsh (2) and Khamrunnisa v. Shah 
Hazarath Saib (3). We are of opinion that 
that decision in Ghulam Mustafa yv. Hurmat 
(1) is correct and we think we ought to follow 
the same. It does not seem to us froma 
perusal of the books that have been handed 
up to us in the course of the argument 
that the principles relating to a gift apply 
to a transaction such as‘the one that is 
new before us. In our opinion the learned 
Judge of the lower Appellate Court came 
to a correct conclusion. The present appeal, 
therefore, fails and must be dismissed with 
costs. 

RICHARDSON, J.—I agree. 
177, of Macnaughten’s Muhammadan Law, 
appearsto be distingtushable from the present 
ease Inasmuch asit isnot stated there that the 
sale was in consideration of a dower-debt. 


Appeal dismissed. 
(1) 2 A. 854, 
(2) 4 Ind. Cas. 466; 13 C. W. N. 160. 
(3) 12 Ind. Cas, 457; 21 M. L. J. 958; (1911) 2 M. 
W. N. 412. f 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Szeconp Avrsat No. 48 ov 1913-14. 
December 8, 1914. - 
Present: —Mr. Holms, J. M. and Mr. 
Campbell J. M. 
Tae’ MAHARAJA or BENARES— 


APPELLANT 
versus : 
VIJAI NARAIN SINGH AND oruers— 
RESPONDENTS. 


Agra Tenancy Act (II of 1901), s. 199—Ejecimen i 
suit--Proprietary title pleaded—Appeal. 
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MAHARAJA OF BENARES V. VIJAI NARAIN SINGH, 


he is in possession 


Case XIT, page 
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When a defendantin an ejectment suit pleads that 
not as a sub-tenant of the 
plaintiff but as a proprietor holding the plot as his 
khud kasht a question of proprictary title is in issue 
and an appeal lies to the District Judge. 


Second appeal from the order of the 
Commissioner of the „Benares Division, 
dated 17th March 1914, in the case of eject- 
ment, 

JUDGMENT, 

Horus, Js M.—The only ground urged 
is that as a question of proprietary title was 
in issue, no appeal Jay to the Commissioner. 

In the Full Bench ruling, Bindeshwart 
v. Gokul (1), the High Court held that, 
when a defendant in an ejectment suit 
pleaded that he was in possession, not as 
a sub-tenant of the plaintiff but as a 
proprietor holding the plot as his khud 
kasht, a question of proprietary title was 
in issue and the appeal lay to the District 
Judge. The Board had before this follow- 
ed a previous decision of the High Court 


‘of 28th June 1912 to the contrary. In a 


recent case, however, which came before 
me, the present Board followed the Full 
Bench decision of 1914. Following this, the 
appeal should have been to the District Judge 
and not to the Commissioner. 

Respondent urges that as this point was 
not taken before the Commissioner it cannot 
be taken now. The latest decision of the 
High Court to which I have been referred 
in Genda v. Sukh Nath Rai (2), does not 
support this contention. The reason why 
the point was not taken before apparently 
was that the Full Bench ruling had not 
then been published. 

1 would, therefore, set aside the order 
of the Commissioner and direct that the 
memorandum of appeal be returned for 
presentation to the District Judge. Parties 
will bear their own costs in both Appellate 
Courts. 

CANPBELL, J. M.—TI agree. 

Order set aside. 

(1) 22 Ind. Cas. 964; 12 A. L. J. 251; 86 A. 188. 

(2) 80 A. 25; 4 A. L, J. 686; A. W. N. (1907) 271. 
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VENKATACHELA PILLAI] 9, KANGA PILLAI. 
MADRAS HIGH COURT. 

Second Civit Appear No. 13 or 1914. 
December 11, 1914. 
Present: —NMr, Justice Ayling and 
. Mr. Justice Sadasiva Aiyar. 
VENKATACHELA PILLAL AND 9THERS— 
Derenpbants— APPELLANTS 
> VeETSUS 
RANGA PILDAL AND orgers—-PLantires 
RESPONDENTS. 

Ciril Procedure Code (Act V of 1908), O. XDI, rr. 
27, &8— Appellate Court, powers of-—Reception of 
additional evidence—‘‘Substantial cause,” meaning of 
— Errors in decree—High Court, power of, to correct in 
absence of some of the pur ties. 

An Appellate Court is entitled to receive additional 
evidence if if thinks necessary todo so in the 
interest of justice. [p. 694, col. 2.] 

The disability to produce documents in the first 
Court for causes not due to fault or negligence of the 
party is “substantial cause” within the meaning of 
Order XLI, rule 27 (b), of the Code of Civil Pro- 
Sci for admission of such evidence. [p. f94, col 


A High Court is entitled to correct errors in the 
decree ‘of a lower Court even if some of the parties 
are nob present before itin appeal. [p. 695, col. 5.) 

Kessowjilssur v. Great Indian Peninsular Railway 
Company, 31 B. 881 (P. 0.); 11 C. W. N. 721; 60. L. 
J.5;4 A. L. J. 461; 2 M. bL. T. 485; 9 Bom. L. R. 67); 
17M. L. J. 847; 841. A, 115; Krishnama Chariar v. 
Narasimha Chariar, 81 M.114; 3 M. Ju T. 308; 
Andiappa Pillai v. Muthukumara Theran, 14 Ind. 
Cas. 140; (1912) M. W. N. 450;11M. L. T. 241; 36 
M. 477; Peddibhotia Kameswarammu v. Bezwada 
Chelapathi, 26 Ind. Cas. 50; (1914) M. W. N. 864s 
Kalha Singh v. Bharat Singh, 12 Ind. Cas. 382; 
14 O. C. 327; Sheo Singh v. Raghubans Kunwar, 21 
A. 684, 15 M. L. J. 352; 9 0. W. N. 1009; 2 O. L. di 
194; 80. ©. 317, followed. 


Second .appeal against the decree of the 
District Court of Chingleput, in‘ Appeal Suit 
No. 7 of 1911, preferred against that 
of the Court of the District Munsif of 
Conjeevaram, in Original Suit No. 255 of 1909. 


x 


lants. 
Messrs. T.. R. Venkatarama Sustrt and 


A. N. Viswanadha Aiyar, for the Respond- 
ents, 


JGODGMENT.—The learned District Judge 
has found mainly on the strength of a docu- 
ment, Exhibit M, which was received in 
evidence by him on appeal thatthe plaintiffs 
(respondents) have proved that they were 
the nearest reversionary heirs of the deceased, 
Devaruja Pillai. Jt is contended by Mr. T. 
V.Veukatarama Aiyer forthe appellants (who 
are most of the alienee-defeudants) that 


that document was. wrongly admitted 
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Myr. L, VY, Venkatraina Atyur, for the Appel- - 
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in evidence and reliance is placed on 
Kessowjt Issur v. Great Indian Peninsular 
Railway Company (1) and Krishnama Chariar 
v. Narustmha Chartar (2). 

The decision of their Lordships of the 
Privy Council in Kessow9i Issur v. Great Indian 
Peninsular Railway Company (1) was consider- 
ed in several later eases in this Court. It is 
necessary, however, to refer only to Andiappa 
Pillai v. Mauthukumara Theran (3), Second 
Appeal No.819 of 1911 and Subba Naidu 
v. Ethiraąjammal (4) and Peddibotla Kames- 
waramma v. Bezwada  Chelapatht (5). 
In all these cases, if was held that 
when the Appellate Court wishes to admit 


. fresh evidence in order to enable it to 
pronounce a judgment to the satisfac- 
tion of itsown mind, there is nothing in 
Kessowjt Issur v, Great Indian Penin- 
sular Railway Company (1) to pre- 
vent its doing so. It has been further 
observed in some of these later cases that 


the expression “for any other substantial 
cause” in Order XLI, rule 27, (old section 
568) gave further power -to the Appellate 
Court to admit fresh evidence on the same 
grounds as would justify the Court of first 
instance in granting a review. That the 
discovery, after the filing of the appeal of 
fresh evidence not known to and not available 
to the appellant after due diligence in the 
first Court is such substantial cause and 
that such evidence could be admitted at the 
hearing of the appeal has been also decided 
in Kalka Singh v. Bharat Singh (6) and 
that view is supported by the decision of 
their Lordships of ‘the Privy Council in 
Sheo Singh v. Raghubans Kunwar (7), their 
Lordships having approved in that case of 
the reception of such fresh evidende by the 
Appellate Court notwithstanding the argu- 
ments addressed to them that the reception 
of such evidence was improper. 

In the present case reading the judgment 
of the Jearned District Judge as a whole, we 


are satisfied that Exhibit M was admitted by 

(1) 31 B. 881;11 C. W. N. 721;6 0. L. J.S 
2 M.L. T. 435; 9 Bom. L. R. 671; 17 M. L. J. 3847; 
4 A. L. J. 461; 23410. A. 115 (P. C.) 

(2) 31M. 114; 3 M. L. T. 308. 

(3) 14 Ind; Cas. 140; (1912) M. W. N. 450; 11 
M. L. T. 241; 36 M. 477. 

(4) 28 Ind.-Cas. 640. 

ss 26 Ind. Cas. 50; (1514) M. W. N. E64, 

(6) 12 Ind. Cas. 332; 14 0. C. 327. 

(7) 27 A. 634; 15 M. L. J. 252; 9 C.W. N. 109%; 2 


O.L. J. 194; 80. C817, 
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him during the hearing of the appeal 
for “substantial cause” because be was 
satisicd that the plaintiffs were unable to 
prodidve it inthe Court of first instance 
through no fault or negligence of their own. 
The learned [istrict Judge, no doubt, does 
not refer expressly tothe plaintiff’s negligence 
not having been the causé of their ignorance 
of the existence of Exhibit M till after the 
decision of the District Munsif was pronounced, 
but having regard to the learned Judge’s 
refusal to. allow the plaintiff to produce 
another document as evidence before him 
on the ground that the plaintiffs were negli- 
gent in not having filed it before the Munsif, 
we think that -he allowed Exhibit M to be 
produced in appeal because he was satisfied 
that the plaintiffs were not guilty of negli- 
gence in not having produced this particular 
“document before. In the case in Krishnama 
Chariar v. Narasimha Chariar (2) the addi- 
tional evidence was apparently allowed by the 
Appellate Court in the very same irregular 
manner which was pointed out by their 
Lordships af the Privy Council in Kessowji 
Issur v. Great Indian Peninsular Railway 
Company (1) as not permitted by law and 
hence that decision is not relevant. 

The other questions argued before 
us are either questions of 
points not taken up in the grounds of 
second appeal and we cannot entertain them. 

There are, however, certain minor errors 
which have crept into the decree of the 
District Court (one of these minor errors 
also appears in the judgment) and we are 
entitled to correct them under Order XLI, 
rule 33, even if some of the parties are not 
before us or have not appealed. These 
errors relate to the properties alienated to 
the defendants Nos. 2 to 9, 11,12 and 16. 
As these alienations have been declared by 
‘both the Courts to be binding on the 
plaintiffs, the decree of the District Court 
will be modified by removing the words 
beginning with “that the plaintiff do pay 
Rs. 120” up to the words “ hereunder ” 
the words “ subject to the above limita- 
tions” and the words “ after removal of the 
houses ” upto the figures “ 11 and 12 ” and 
by inserting the words “ other” between 
ct 94 14 . ° 334 

the” and suit properties, 

The appellants will pay three-fourths of 
plaintiff’s costs and bear their own. 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Sgecono Civit Arrear No. 1282 or 1912, 
November 12, 1914. 
Present:—Mr. Justice Chevis and Mr. Justice 
Shadi Lal. 
HARI RAM AND OTHERS—PLAINTIWIS—- 
APPELLANTS 
VETSUS 
ALLAH DITTA AND OTHERS—DEFENDANTS—— 
RESPONDENTS. 

Punjab Pre-emption -Act (IL of 1905), s. 11, proviso 
Sale to subsequent vendee—Limitation—-Record— 
Mutation register—Avora tribe—Residence in the same 
village not asine qua non for success. - 

Tho period of limitation hia pre-emption suit 
against the subsequent vendees is six years from 
the date of the sale in their favour. [p. 696, col. 1.] 
- Karam Dad v. Ali Muhammad, 18 Ind. Cas. 70; 31 


"P. R. 1913 ; 28 P. W. R. 1913; 61 P. L. R.1913 (F.B.); 


followed. 


Under the proviso to section 11 of the Punjab 
Pre-emption Act, 1905, the law does nob make 
residence inthe same village a sine qua now for 
success in a pre-emption suit and hence, in the 
case of a sale by one Arora, another Arora residing 
in a different village may be regarded as a member of 
the same tribe with the vendor. [p..656, col. 1.] 

Mangha Ram v. Mengha Ram, 2 Ind. Cas. 938; 62 P 
R. 1909; 63 P. L. R. 1909; 83 P. W. R. 1909, referred 


A mutation register is a record within the 
meaning of the provisa to ‘section 11 of the Punjab 
Pre-emption Act, and where a jamabandi has 
been destroyed, the Court will presume, under section 
1 4 of the Indian Evidence Act, that proper entries 
in pursuance of the mutation order must have been 
made in the jamabandi... [p. 696, col. 2.] 


Second appeal from the decree of the 
Divisional Judge, Multan, dated the 3th 
of April 1912, affirming that of the District 
Judge, Multan, dated the 21st of August 
1911, dismissing the claim. 


Rai Bahadur Pandit Sheo Narain, for the 
Appellants. 


Mr. Fazal Ilahi, for the Respondents. 


JUDGMENT .—tThe facts of this case are 
that one Atma Ram sold, on the 23rd 
November 1909, the land in dispute to 
defendants Nos. 1 to 38, who in turn sold 
one-third of it to Muhammad Yar, Hahi 
Bakhsh and Allah Diwaya, by a deed exe- 
ented cn the llth April 1910 and register- 
ed on the 22nd July 1910. The plaintiffs 
brought the present suit for pre-emption 
on the 26th July 1910, but did not 


implead the second vendees until the 20th 


January 1911. On these facts, the learned 
Divisional Judge has-held that the plaintiffs’ 
suit was barred by lintitation against the 
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subsequent vendees and, as the transaction 
was an indivisible one, it was also barred 
against the original vendees. He has also 
found tbat the plaintiffs did not fulfil the 
requirements of the second part of the 
proviso to section ll of the Pre-emption 


Act. These are the only two points which 
require determination in the appeal, and 
after hearing arguments on both sides 


we are of opinion that the vew taken by 
the Divisional Judge is incorrect and that 
this appeal must succeed. 

The question of limitation is - concluded 
by a Full Bench judgment of this Court 
reported as Karam Dad v. Ali Muhammad (1), 
which lays down that the period of limita- 
tion in a suit against the subsequent 
vendees is six .years from the date of 
the sale in their favour. The present suit 
is, therefore, clearly within time and in 
this view of the case, the question as to 


the applicability of the rule against the 
splitting up of a bargain does not arise. 
The second point which we have to 


decide is whether the plaintiffs have fulfilled 
the two conditions prescribed by the pro- 
viso to section 11. It is clear that they 


and the vendor are both Aroras and aro 


consequently members of the same tribe» 
It is true that the plaintiffs do not reside 
in the village of the vendor, but ‘the law 
does not make residence in the same village a 
sine qua non for success in a pre-emption 
suit. The observations in Mangha Ram v. 
“Mengha Ram (2), relied upon by Connsel 
for the respondents, do not, in our opinion, 
lay down the rule that, in the case of a 
sale by one Arora, another Avrora residing 
in a different village cannot be regarded 
a member of the same tribe with the 
vendor. The language of the section is 
perfectly plain and unambiguous and we 
cannot import into it words which are not 
to be found there. We must, therefore, 
agree with the Divisional Judge that the 
pre-emptors and the vendor are members 
of the same tribe. 

As regards the second part of the pro- 
viso, the learned Divisional Judge has 
decided that the plaintiffs have failed to 


(1) 18 Ind. Cas. 70; 31 P. R. 1913; 28 P. W. R. 
1918; 61 P. L R. 1913 (F. B.) 

(2) 2 Ina. Cas. 988; 62 P.R. 1909; 63 P. L. R 
1909; 83 P. W. R. 1909. - 
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satisfy the twenty years’ rule contained 
in that proviso. We think this finding is 
entirely erroneous. It is clear thate the 
plaintiffs’ father, Wasu Ram, purchased a 
plot of land in this village and that mutation 
in his favour was attested on the 9th 
September 1589, more than twenty- years 
prior to the date of the sale. A mutation 
register is certainly a record within the 
meaning of the proviso and the plaintiffs’ 
father . was, therefore, recorded as an owner 
in 1889. The jamabandzs of 1859-90 have 
been destroyed but we have no hesitation 
in presuming, under section 114 of the 
Indian Iividence Act, that proper entries 
in pursuance of the mutation order must 
have been made in the jamaband:. The 
sole reason why the learned Divisional 
Judge has decided against the plaintiffs is 
that they have not proved the allegation- 
that the gamaband: of 1589-90 has heen 
destroyed. We, however, see no difficulty 
in believing the statement of the plaintiffs 
on this point. There is no motive on their 
part for withholding the document if it 


- was in existence, and the defendants have 


not shown that it does exist and contains 
no entry in favour of Wasu Ram. We 
must, therefore, hold that the plaintiffs 
had, in the name of their father, been 
recorded as owners for twenty years prior 
to the sale and that they have _ satisfied 
the requirements of the proviso. It is not 
disputed that they have been recorded as 
owners since the date of the sale. 

The result is that we accept the appeal, 
set aside the decrees of the Courts below, 
and remand the case under Order XLI, 
rule 23, for’ decision on other issues which 
have not been disposed of by both the 
Courts. The Court-fee on the memorandum 
of appeal in this Court shall be refunded, 
and other costs shall be costs in the cause. 


Appeal accepted. 
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MADRAS HIGH COURT. 
Civic Revision Petition No. 628 or 1913. 
° SEPTEMBER 30, 1914, 
Present:—-Mr. Justice Hannay. 
PALANIAPPA CHETTY alias 
KUSALAVAN CHETTY—Ptatntisr— 
PETITIONER 
VETSUS : 
RANGACHARIAR—DEFENDANT—— 
RESPONDENT. 
Contract Act (IX of 1872), ss. 69, 70—Purchaser of 
-equity of redemption, payment by, of amount not 
charged on mortgaged property—Oontribution, right of 
—— Liability when arises—Benefit—Opportunity to uccept 
or reject benefit. 

A purchaser of the equity of redemption who pays 
off at the time of redemption of the mortgage the 
amount of a bond nut charged on the mortgaged pro- 
perty, cannot be suid to be interested in the pay- 
ment of that amount within the meaning of section 
69 of the Contract Act so as to be entitled to recover 
the amount from the mortgagor. [n. 698, col. 1.] - 

In order to enable a party to recover money paid 
by him to another under section 70 of the Contract 
Act, it is necessary that the party sought to be made 
liable must not only have benefited by the payment 
but must also have had the opportunity of accepting 
or rejecting such benefit. [p. 698, col. 1.] 


Petition, under section 25 of Act IX of 
1887, praying the High to revise the decree 
of the Court of the Subordinate Judge of 
` Tanjore, in Small Cause Suit No. 1816 of 
1912. . 

FACTS appear from the following extract 
(para. 4) from the judgment of the lower Ap- 
pellate Court: 

The defendant and his brother had executed 
a registered otht fer their lands to one Rama- 
swami Thevan on 7th August1892 for Rs. 882. 
Exhibit B (7). On the 6th April 1901, the 
defendant executed a bond, Exhibit A, for 
Rs. 200 to Ramaswami Thevan agreeing to 
discharge the debt due thereunder when the 


othz was redeemed. Defendant and his brother - 


sold the equity of redemption to the plaint- 
iff’s father on the 16th May 1909 (Exhibit 
C) Init they directed the vendee to pay 
the oth: amount to the mortgagee. Nothing 
was stated in it about the payment of the 
debt due under the bond (Exhibit A). It 
appears, from the evidence that when the 
plaintiff's mother offered to redeem the 
othi, Ramaswami Thevan refused to receive 
the otht amount unless the amount of 
Exhibit A also were paid to him. She paid 
both the otht amount and also the amount 
due under Exhibit A to. Ramaswami Thevan 
on the 18th November 1909. (See ondorse- 
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ments, Exhibits A (1) and B.) The plaint 
alleges that when representation was made 
to defendant he asked plaintiff’s mother to 
pay the amount of Exhibit A also to Rama- 
swami Thevan agreeing to re-pay the same 
with interest. Thereis no satisfactory and 
on record to show that 
the defendant requested plaintiff's mother 
to pay the amount of Exhibit A to Rama- 
swami Thevan agreeing to re-pay the same to 
her. The notice (Exhibit I) given by 
plaintiff's mother’s power-of-attorney agent 
(plaintiff’s 2ud witness) does not make men- 
tion of the defendant’s request tu plaintiff’s 
mother to pay this amount of Exhibit A 
to Ramaswamt Thevan and of his agreement 
to re-pay the same to her. In ,the bond, 
Exhibit A, it is only stated that the amount 
thereof will be paid when the ofhd is re- 
deemed. There are no words in it to show 
that the othz should not be redeemed unless 
the amount of Exhibit A also was paid. 
Even if the bond, Exhibit A, had contained 
such a stipulation, if would not have prevent- 
ed the plaintiff's mother from redeeming 
the othi. [See Rugad Singh v. Sat Narain 
Singh (1), Rajmal Motiram y. Shivaji Anand- 
rau (2) ]. Ib cannot, therefore, he said'that the 
plaintiff's mother was interested in the 
payment of the amount of Exhibit A within 
the meaning of section 69 of the Contract Act; 
section 70 of the Contract Act also does not, 
in my opinion, apply. In the case reported 
as Yogambal Boyee Ammani. Ammal y. Naina 
Pillai Markayar (8) it is laid down “in order to 
enable a party to recover money paid by him 
from another under section 70 of the Indian 
Contract Act, itis necessary that the party 
sought to be made liable must not only 
have benefited by the payment but must also 
have kad the opportunity of accepting or 
rejecting such benefit. Where no such option 
is left to him and the circumstances 
do not show that he intended to take such 
benefit, he cannot be said to have ‘enjoyed 
such benefit’ within the meaning of the 
section” and there are no circumstances in 
this case to bring it within the purview of 
that section. I find the 2nd point in the 
negative and against the plaintiff. On the 
3rd point, I find that the plaintiff is not 

(1) 27 A. 178; A. W. N. (1904) 208; 1 A. D. J. 579, 

(2) 27 B. 154, 4 Bom.-L. B.:966. 


(3) 3-Ind. Cas.-110; 83 M, 15; 19-M-L. J. 489: 
L. T. 162, k 
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entitled to recover from the defendant the 
amount paid by plaintifs mother to Raina- 
swami Thevan in discharge of the bond, 
Exhibit A. : 

In the result, T dismiss the suit. In the 
circumstances of the case, | make no order 
about defendant’s costs, 


Mr. G. S. Ramachandra Atyar, for the 
Petitioner. 

Mr, K. R. Rangasami Adyangar, for the 
Respondent. 


JUDGMENT.—Upon the facts, waich are 
set out-in paragraph 4 of the lower 
Court’s judgment, 1 think the Subordinate 
‘Judge is right in holding that the plaintiff 
could not recover the amount sued for under 
section 69. of the Indian Contract Act. The 
amount due under Exhibit A was not a 
charge upon the land which the plaintift’s 
mother rédeémed. There was nothing in 
Exhihit A to prevent the redemption of the 
land by the plaintiff’s mother without pay- 
ment of the amount of Exhibit A to the 
mortgagee, Ramaswami 'Thevan. In these 
circumstances the plaintiffs mother cannot 
be said to have been interested in the 
payment of the.amonnt due under Exhibit A, 
within the meaning of section 69 of ithe 
Indian Contract Act, so as to enable the 
plaintiff to recover the amount. 

The Subordinate Judge also held tliat the 
_ plaintiff could not recover the amount in 
suit under section 70 of the Indian Contract 
Act and relied. upon Yogambal Boyee 
Ammani Ammul v. Naina Pillai Ma kayar 
(3). This contention was relied upon as 
an alternative after the plaintiff had fiiled 
to make out that was an agreement by the 
defendant to re-pay the amount paid-by the 
plaintiff's mother. The finding of the Sub- 
ordinate Judge is, I take it, that the defendant 
is not liable as heis not shown to have “enjoyed 
the benefit’ of the payment.by the plaintiff’s 
mother as that phrase jis interpreted in 
Yogambal. Boyee Ammani Ammal v. Naina Pillar 
Markayar (3) because he is not shown to 
have had the opportunity of accepting: or 
rejecting snch benefit nor to have intended 
to take such benefit. The Subordinate Judge 
does not believe the evidence of the agree- 
ment to re-pay and there is no other evidence 
to show that the defendant had any 
opportunity of accepting or rejecting the 
-benefit of the payment by the plaintiff’s 
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mother or that he had any intention to 
take such benefit. 

Utis pointed out, however, that the degision 
in Yougumbal Brayee Ammani Ammal v. Naina 
Fillai Markayar (2) has been dissented from 
in Gujapathi Kristna Chendra Deo Garn 
v. Srinivasa Charlu (4) by Sadasiva Aiyar, J. 
The obser vation of Miller, J., “in that 
case “ J] do not think it can be held under 
section 70 of the Indian Contract Act that 
the defendant must have an option of 
declining the benefit if that means that 
before the benefit is conferred he must be 
given the choice of accepting or declining it” 
does not, T think, amount to an expreksion 
of dissent as the decision in Yagambal Boyee 
Ammani Ammal v, Naina Pillai Markayar (3) 
does not in fact Jay down the rule that 
opportunity must be given before the benefit is 
conferred. The decision Yegambal Boyee 
Ammani Ammal v. Naina Pillat Markayar 
(1) has recently been followed añd re- 
affirmed by Sankaran ‘Nair and Spencer, 
JJ. after discussion of the connected decisions 
(Appeal Suit No. 235-of 1911.) On the 
other hand Ayling and Seshagiri Alyar, JJ., 


would have referred the matter to the Full . 


Bench in another case (Second Appeal No. 
1129 of 1912) had they not been able to 
dispose of that case ou another ground. 
However that may be, the position is that 
the decision of Yogambal Boyee Ammani 


Ammal v. Naina Pillai Markayar (3) has not 


been overruled and I think that [ am bound 
by it. Sitting as a single Judge for the 
disposal of this revision petition I have no 
power under the rules to refér the matter to a 
Fall Bench. I find, therefore, that the decision 
of the lower Court is according to Jaw and JT 
dismiss this petition with costs. 
Petition dismissed. 


~ (4) 20 Ind, Cas 445; (1914) M. W. N. 99 l4 M. L. 


T. 20; z5 M. L. J. 433. 
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an 


PRIVY COUNCIL. 

APPEAL FROM THE Cancurra Hiau Coort. 
January 19, 1915. 

Present: —Lord Dunedin Lord Shaw, 

Sir John Hdge and Mr. Ameer Ali. 


Maharajah Sir RAVANHSHWAR PRASAD , 


SINGH Bahadur AND UTHERS — 
P LAIN) IFFS——-APPELLANIS 
TETSUS 
BALJNATH RAM GOENKA AND OTHERS— 
DEFENDANIS— RESPONDENTS, 

Revenue Sale Law (Act XI of 1859), ss. 5, 6, 10, 11, 
18, 38-—Ijmali or joint share—Separate accounts, 
. existence of-——Arrear of revenue, sale for-—Praclamation 
of sale, when sufficient(—Specification of property, re- 
quisites reyarding, if complied with by a general ex- 
‘ clusion of ‘all other shaves’ - Gazette notification, object 
of — Substantial injury. 

Act XI of 1859 being a stringent cnactinent for 
the realisation of arrears of revenue, certain safe- 
guards are provided therein for the protection of the 
interests ot the defaulter, so that he may not be 
unnecessarily projudiced. Some of those are men- 
tioned in sections 5 and 6 of the Act, wz., the notifi- 
‘cation of sales spgcifying the properties to be sold 

and their due publication in accordance with law. A. 
compliance with the requirements of the said sections 
is imperative and it is in view of that, that the Board 
of Revenue has issued spacial rules, with forms of 
notification necessary in the case of estates or sharers 
of estat2s advertised for sale. The object of the law 
and the rules being to enable likely purchasers 
among the public to ‘know exactly what was going 
to be sold and thereby ensure reasonable competition. 
[p. 701, cols. 1 & 2.] 


There can be no difficulty in specifying an estate 
advertised for sale but in the case of shares of estates, 
` the work of specification requires care and attention. 
No hard and fast rule can be Jaid down with regard 
to its sufficiency as it must vary according to the 

facts of each particular case. What has to be con- 
” sidered is whether, having regard to all the. circum- 
stances, the specification was suticiently definite 
and clear to induce likely buyersto appear and bid 
at the sale. [p. 701, col. 2.] 


The publication of the notice in the Calcutta Gazette 
- is prescribed with the object of inviting purchasers 
from other quarters and not confining the bidding 
| to speculative money-lenders and Mukhtears of the 
neighbourhood. [p. 702, col. 1.] 


Where, in the case of a sale for arrears of revenue 
of an ijmali or joint share, being the residue of a 
mahal wherein 148 owners of specitic but undivided 
shares had obtained separation of account, the notifi- 
. cation under sections 6 and 18 of the Revenue Sale 
Law (Act XI of 1859), which was published in the 
Calcutta Gazette, specified the property «udvertised 
for sule as the “ijmali share which cannot be speci- 
: fied excluding the separate accounts numbers” whose 
-list was given and woundfup by stating that “allt 
other shares besides that specified ure excluded 
from the sale’ and the one affixed in the 
` Collectors Office was similarly worded and an 
adjourame ut to postpone the sale being refused, the 


sale was hold and the propertics were purchased by 


' the defendant-respoudont. 


Held, that tho object of the law in prescribing the 
notifications had been frustrated, inasmuch as they 
gave little or no particulars in respect of the pro- 
perty »dvertiged for salo and ‘he intending purchaser 
was left to gather for himself, by an elaborate process 
of elimination, what the property which was advertis- 
ed for s.le and which he was expected to bid was, 
that the absence of such specification of property 
in the notification vitiated the sale and had resulted 


- in a paucity of genuine or substantial bidders with the 


consequence that the property was knocked down 
for about a third of its real value and the owners of 
the ijmali share had suffered substantial injury and, 


‘ that, therefore, the sale ough to be annulled. [p. TUR, 


co}, LJ 

Appeal from the decree and’ judgment 
of the High Court of Judicature at Fort 
William in Bengal, dated Ist May 1907, 
reversing those of the Subordinate Judge of 
Monghyr. 

FACTS.— The suit ont of which the 
present appeal arose was to set aside a 
sale, for arrears of revenue of a residuary 
umak or joint share in a mahal wherein 
148 owners of specitie or undivided shares 
had obtained separation of accounts. The 


points urged against the validity of the 


‘reason of such 


‘Court of Calcutta 


v 


‘was sold for about a third 


sale were that the notifications of sale 
were not in accordance with Jaw as not 
containing a proper specification of the 


pruperties advertised for sale and that by 
irregularity the plaintifs 
had sustained substantial injury. The Sub- 
ordinate Judge of Monghy: decreed the 
plaintiffs’ suit but on appeal the High 
reversed that decree. 
The - preferred this 


plaintiffs thereupon 


‘appeal to His Majesty in t ouncil. 


Str Erle Richards, K. C., and Mr. A. M. 
Dunne, for the Appellants :—The sale is 
illegal and void inasmuch as the imperative 
provisions of the law regarding sperification 
of property in the proclamation of sale had 
not been followed. As a consequence of 
this irregularity and ommission, property 
of its real 
value. 

The following 
Ismail Khan v. 


to 


(1) 


cases were referred 
Abdul Aziz Khan 


‘Nanda Lal Goswami -v. Jagneswar Haldar (2) 


and Ram Narain Koer v. Mahabir Pershad 
Singh (8). 
Messrs. De Guryther, K. O., aud Dube, for 


(1) 282 ©. 592; 9 ©. W. N, 343; 1 C. L. J. tae B) 
(2) 6-C W. N. 105 at p.106,- 
(3) 13 Q. 208, 
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the Respondents :—Identification being the 
object aimed at by the requirement as to 
specification and what was required to be 
specified by law being only the estate, t.e., 
the mahal, and not the residuary or mal 
share, there had been a sufficient compliance 
with the requirements of the law, as the 
details given were sufficient to identify _the 
property put up for sale. There is no 
evidence that any difficulty had been ex- 
perienced in ascertaining the names and 
area of the villages advertised for sale. 
Tke plaintiffs having failed to prove that sub- 
stantial injury had resulted to them they were 
notentitled to any relief. 

The following cases were referred to:-— 
Amirunnessa Khatoon v. Secretary of State 
for India in Council (4), Ram Narain Koer v. 
Mahabir Pershad Singh (3), Dilchand Mahto v. 
Baijnath Singh (5) Ismail Khan v. Abdul Aziz 
Khan (1), Ismail Khan v. Abdul Aziz Khan 


(6). 
JUDGMENT. 


MR. ÅMFER Att.—This isan appeal from 
a judgment and decree ofthe High Court 
of Bengal, dated the Ist of May 1907, and 
the question for determination relates to 
the validity of a sale for arrears of revenue 
held under Act XI of 1859 of a share 
of an estate called Mahal Bisthazari, situat- 
ed in the district of Monghyr. 

The case offers an illustration of the 
extreme complexity of the land-system 
existing in Bengal. A 15-annas 6-dams share 
of Mahal Bisthazari seems to have been in 
existence as an independent fiscal unit for 
a considerable time. It includes 360 villages, 
and in the Collector’s register is entered as 
bearing Touzi No. 336, which marks its 
position as a separate revenue-paying estate. 

As is usually the case in Bengal and 
elsewhere in India, a large number of persons 
possess proprietary rights in this mahal; they 
own specific shares, some in one village only, 
others. in several villages. Ordinarily the 
whole estate held in this wise is liable to be 
“put up for sale for default in the payment of 
Government revenue. But Act XI of 1859, 
which lays down the rules for the realisation 
of the revenue payable to the State provides 


(4) 10 C. 63; 13 C. L. R. 191. 
(5) 8 C. W. N. 337. 
(6) 32 C. 509; 9 C. W. N. 348; 1 O. L. J. 91. 


‘found to 


(by section 10) that “a recorded sharer 
ofa joint estate held. in common tenancy,” 
or (by section 11), “a recorded sharer of 
a jotnt share whose share consists of a specific 
portion of the land of the estate,” may 
apply tothe Collector to opena separate 
account for the payment of his share. of 
the revenue separately from the others. 
These separate accounts in respect of separate 
shares ensure that no share ofan estate 
other than the one in respect of which the 
default had occurred should be exposed to 
sale (section 13) until and unless the highest 
offer for that share does not equal the 
amount of the arrear (section 14), when the 
whole estate becomes liable to be put up 
to sale. 

In accordance with the provisions of 
sections 10 and ll of Act XI of 1859, 148 
owners of specific but undivided shares in 
Mehal Bisthazari applied for and obtained 
from the Collector separation of accounts. 
This left, however, a large residue, commonly 
called the zmalz or joint share, the owners 
of which remained jointly liable for the 
revenne due in respect thereof. 

In August 1901, this zjmalz share was 
be in arrears for the March and 
June kist or instalment of Government 
revenue, amounting to Rs. 604, and it was 
advertised for sale on the 9th of September 
1901. An application appears to have been 
made to the Collector for postponement of 
the sale, which, however, was refused, and 
the sale was held on the advertised date, 
when the property was purchased by the. 
defendant-respondent, Baijnath Goenka, for 
a sum of Rs. 33,500. 

An appeal to the Commissioner of the 
Division, preferred by the owners of thé 
ijmalı share, under section -25 of the Act, 
having been dismissed, the plaintiffs brought 
their suit in the Court of the Subordinate | 
Judge of Monghyr for the annulment of the 
sale. The grounds on which they base their 
action are exactly the sameas those they 
urged before the Commissioner. ‘These 
erounds are set forth with sufficient distinct- 
ness in the 18th paragraph of the plaint, 
sub-clause (e), which is in these terms :— 

‘That the deseription of the mali share 
given in column 5 ôf the said notification 
was incorrect, insufficient, and misleading, 
and, having regard to the nature of the 
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interests included in the said mal account 
and tp that fact that it was constantly flactuat- 
.ing, a faller and more specific description 
thereof, with particular reference to the 
villages and the diverse interests making it 
up, should have been given, all materials 
for the same being available to the Collector 
in his office. The omission to give such 
detailed description of the ijmak account 
has largely affected the sale and value of 
the property sold.” 

Shortly stated, the points at issue resolve 
themselves into two questions—one of law 
and the other of fact: (1) whether, having 
regard to the purpose in view, the specifica- 
tion of the property in the sale-notification 
was in accordance with the provisions of the 
law; and (2) whether, in case the require- 
ments of the the law had not been complied 
with, the plaintiffs, by reason of the irre- 
gularity, had sustained substantial injury. 

The Trial Judge found both questions in 
favour of the plaintiffs. He held in effect 
that the specification was insufficienf and 
defective, and thatin consequence ‘thereof 
the property was sold at a gross undervalue. 
He accordingly made a decree annulling the 
sale. The High Court, on appeal, came to a 
directly opposite conclusion on both points, 
and reversing his judgment, have dismissed 
the plaintiffs’ action. 

In these circumstances it becomes neces- 
sary, in their Lordships’ opinion, to consider 
carefully the description or specification 
which the Trial Judge holds to be insufhi- 
cient and irregular, and which the 
High Court, on the other hand, regard as 
sufficiently complying with the requirements 
of the law. 

Act XI of 1859 is a stringent enactment 
for the realisation of arrears of revenue; at 
the same time it provides certain safeguards 
for the protection of the interests of the 
defaulter so that he may not be unnecessarily 
prejudiced. Among these safeguards are 
the provisions of sections 5 and 6 for the 
issue of notifications of sales specifying 
the properties to be sold, and their due 
publication in accordance with the law. And 
an exact compliancee with its requirements 
is considered so important by the 
Government that the Board of Revenue 
has issued special rules, with forms- of 
notificatidn necessary in the case of estates 


-the one 


or shares of estates advertised for sale. 
The object of the law as well as of the 
Board’s rules requiring specification of the 
properties to be sold is clearly to enable 
hikely purchasers among the public to 
know exactly what was going to be sold, 
and to ensure thereby reasonable competition. 
When an estate is advertised for sale it is 
not difficult to specify it; in the case of shares 
of estates the work of specification requires 
care and attention. No hard and fast rule 
can be laid down with regard to iis 
sufficiency, for it must vary according to 
the facts of each particular case. 

In the present case the notification under 
sections 6 and 13 of the .Act was affixed 
in the Collector’s Office and in the Court 
of the Judge of the District; and as the 
revenue payable in respect of the zmalz 
share exceeded Rs. 500, it was _ also 
published in the Calcutta Gazette, which 
is the official gazette prescribed in the 
Act. In this notification, which bears date 
the 7th of August 190], what purports 
to be a specification of the share to be 
sold is in these terms: ‘Jjmali share 
which cannot be specified excluding the 
separate accounts number.” ‘Then follows 
a long list of the 148 separate accounts 
already referred to. And at the end the 
following words occur: “All other shares 
besides that specified are excluded from the 
sale.” 

In the sale notification issued on the 
6th of August 1901, which was apparently 
affixed in the Collectors Office, 
the entry in calumn 5 (thespecifieation column) 
is as follows:— 

“The ijmali share cannot be particularised 


owing to separate accounts having been 
opened. The share to be sold are those 
(sic) given in a separate sheet after 
excluding the share in respect of which 


the separate accounts have been opened.” 

The. learned Judges of the High Court 
have given in their judgment a translation 
of the vernacular words in the notice. It 
is not necessary to consider whether their 
rendering is‘quite correct. For the fact 
remains that admittedy there was no 
specification of the share to be sold beyond 
what has already been stated. The 
intending purchaser was left to gather 
for himself by going throughan elaborate 
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process of diminution the property that 
was advertised for sale, and for which 
he was eypected to bid. It is to be observed 
that the pablication of the notice in the 
Calcutta Gazette is prescribed with the 
object of inviting purchasers from other 
quarters and thus not confusing the bidding 
to speculative money-lenders and Alukhtears 
of the neighbourhood, which is hardly 
likely where the notification gives little 
‘ or no patticulars, as in’ this instance, in 
respect of property advertised for sale. 


The cases to which their Lordships’ attention 
has been invited give, in their opinion no 
assistance in’ the determination of tho 
point. at issue here. As already observed 
each case must depend on its own particular 
facts; what has to be considered is whether 
having regard to all the circumstances, the 
specification was sufficiently defnite and clear 
to induce likely buyérs to appear and bid 
at the sale. It is not enough that they 
may go and obtain the requisite information 
from the Collectors Office. In their 
Lordshins’ opinion the particulars in the 
notice should be sufficient in themselves to 
tell purchasers what they are invited to 
bid for 

Their Lordships, therefure, have no 
hesitation in agreeing with the Trial Judge 


that the notification on this case was 
insufficient “and irregular and not in 
compliance’ with the requirements of the 
law. 


Section 33 provides that no sale should 


be set aside on the ground that it was 
“made contrary to the provisions of the 
Act, auless the plaintiff proves that he 


has sustained “substartial i injary”’ by reason 
of the irregularity complained of. The 
Trial Judge found that the property was 


worth a lakh ‘of rupees, and that in 
consequence of irregularity in the sale 
notification the defendant was enabled 
to’ buy it for one-third of its 
value 

The learned Judges of ihe High Court, 
after an elaborate calculation, thought 
that, considering the mortgages on the 
property, it had fetched at the sale a 


fair valze. In view of this divergence 
of opinion their Lordships have examined 
“the evidence for themselves, and they have 
come ta the conclusion that the yiew of 


the Trial Judge, both as regards the value 
and the fact that the lowness ofe the 
price was due to the defectiveness of the - 
notice, was well-founded. ` With respect to 
the value, the weight of evidence is 
clearly on the side of the plaintiffs; whilst 
a reference to the bid-sheet and the 
testimony of Balmakand ard Korban Ali 
leave little room for doubt that the 
low figure at which the property was 
knocked down was directly due to the 
paucity of genuine or substantial bidders in. 
consequence of the absence of proper specifica- 
tion in the sale-notification. 4 

Their Lerdships cannot help regretting 
that the Commissioner did not annul the 
sale on the appeal preferred to him, which 
would have saved a long and harassing litiga- 
tion extending over 12 years. 

Their Lordships are of opinion that the 
judgment and decree of the High Court 
ought to be set aside and the decree of the 
Subordinate Judge restored, saveand except 
asto villages Matasi and Mirzaganj, in regard 
to which the claim 1 is permitted to be with- 
drawn, with liberty to the appellants to 
instigates fresh suit in respect thereof, if so- 
advised. The respondents must pay the cost 
of this appeal and of the appeal in the High 
Court. And their Lordships will ai 
advise His Majesty accordingly. 

Solicitors for the Appellants: Messrs. T h 
Th ilson & Co. 

Solicitors for the 
Watkins and Hunter, 


AN A : Messrs. 


Appeal-allowed. 


MADRAS HIGH COURT. 
- Seconp Civil Aepeatu No. 1282 or 1913. 
vanuary 27, 1915. 
Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 
YADAVALLI APPAVADHANULU— 
PLAINTIFF — A PPELLANT 
CErSUs 
KODALI VENKIAH AND OTHERS— 


DEFENDANGS — RESPONDENTS. 
Fraudulent transfer-—Mortgagor and mortgagee— 
Bennmi transaction —Mortgage executed to defraud 
creduurs~Claim petitions filed by mortgagee dismissed 
—Subseguent suit upon mortguye—Mortgagor if can 
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plead invalidity of mortgage for want of consideration— 
Estoppel. 
Where, in order todefrand hisereditors, a person 


executéda mortgage benumi and set up the morigageo” 


to prefer claim pctitions based on such mortgage 
and where those petitions had, been dismissed by 
the Court: 

Held, that he was n:t estopped from afterwards 
setting up the fraudulent uature of the mortgage 
and questioning it on the ground of want of con- 
sideration. . 

Kondeti Kama Row v. Nukamma, 3) M. 485; 4 M. T, 
T. 331; 18 M. L.J. 576 and Varadarajulu Naidu v. 
Srinivasulu Naidu, 20 M. 333, distinguished. 

Second ‘appeal against the decree of the 
Court of the Subordinate Judge of Masuli- 
patam, in Appeal Suit No, 88 of 1913, 
preferred against that of the Court of the 
Principal District Munsif of Masulipatam, in 
Original Suit No. 447 of 1910. 

FACTS.—The suit was upon a mortgage- 
bond executed by the Ist defendant in 
favour of the plaintiff, the other defendants 
being the sons of the Ist defendant. The 
main defence was that the mortgage was not 
supported by consideration but was executed 
to -shield the property from the creditors 
of the lst defendant. Prior to this suit the 
properties comprised in the mortgage having 
been attached by certain creditors of the Ist 
defendant, the latter caused the plaintiff to 
file claim petitions based on the mortgage but 
the said petition was dismissed. The Court 
of first instance found that the .bond was 
supported by consideration and decreed the 
suit, but on appeal that decree was reversed, 
and the suit was dismissed, the Court holding 
that there was no vonsideration for the deed. 
The plaintiff therenpon preferred this second 
appeal, 

Mr. P. Nagabhushanam, for 
lant:—The lst defendant has admitted ir 
his written statement that the mortgage 
was collusive and intended to shield the 
property from lis creditors. The deed had 
been acted upon and the Ist defendant had 
caused the mortgagee to prefer a claim 
petition in a Court of law. It is an 
- established principle that when a party to 
a deed presents it in a Court and asks 
‘the Court to act upon it, he 


tion and plead that jhe document was 
a sham transaction. Jt is now ton late - 
for the Ist defendant to go back and 
question the validity of the mortgage. The 


question whether the: Cort gaye ‘effect to 


the Appel-. 


cannot - 
aflerwards be allowed to ignore such invita- - 
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the document or not, is quite immaterial. 
Kondett KamaRow v. Nukamma (1). and 
Varadarajulu Naidu v, Srinivasulu Naidu (2). 

Mr. V. Ramesam, for the Respondent, was 
not called upon. 

JUDGMENT.—It is argued on behalf 
of appellant that the lst defendant having, 
as admitted in his written statement, execut- 
ed a collusive mortgage-deed intended to 
defraud his creditora and set up the mort- 
gagee to file in Court claim petitions based 


‘thereupon, is precluded from pleading in the 


present suit that the said mortgage is void 
for want of consideration. 

We can find no authority in support of 
this view. The two cases relied on by 
the appellant [Kondeti Kama Row v. 
Nukamma (1) and Varadaralulu Naidu v. 
Srinivasulu Naidu (2)] are clearly dis- 
tinguishable on the ground that in the 
present case the attempted fraud was 
unsuccessful and the claim petitions 
were dismissed. In Faradarajulu Naidu 
y. Srinivasulu Naidu (2) the learned Judges 
were unable to say that the fraudulent 
purpose had not been carried into effect 
and im Kondeti Kama Row v. Nukamma 
(1) the genuine nature of the transactions had 
been declared by a Court in proceedings 
in which both parties to the fraud were 
represented. 

The second appeal is dismissed with costs. 


; Appeal dismissed. 
(1) 81 M. 485; 4.M. L. T. 331; 18 M. L. J. 576. 
(2) 20 M. 333. 


CALCUTTA HIGH COURT. 
Ssconn Cryin Appear No. 3134 or 1911. 
May 13, 1914. 

Present-— Justice Sir Asutosh Mukerjee, 
Krt., and Mr. Justice Beacheroft. 
BASIR SHEIKH AND OTHERS-— DEFENDANTS 
—APPELLANTS 
MOT EUS 
FAZLE KARIM BISWAS AND otTners— 


PLAINTIFFS ~- RESPONDENTA. 

Appeal —Decree for joint possession in favour of 
several plaintifs—Appeal dismissed against some 
plaintiffs—Appeal, whether can be heard. 

An appeal against a decree for joint possession 
passed in favour of several plaintiffs cannot be heard 
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if on failure to serve notice on some of the plaintiffs- 
respondents the appeal is dismissed as against such 
plaintiffs-respondents, as the decrce being for joint 
possession can be executed by such plaintiffs whatever 
view: may be taken by the High Court on merits. 

Bejoy Gopal Bose v. Umesh Chandra Bose, 6 O. W. 
N. 196; and Tarip Dafadar v. Khotejannessa Bibi, 10 0, 
W.N. 981, referred to and followed. 

Appeal against the decree of the Officiating 
Subordinate Judge, Khulna, dated the 5th of 


June 1911, reversing that of the Munsif, 


third Court, at Bagirhat, dated the Sth Octo- 


ber 1909. 

Babus Sasi Sekhar Bose and Joges Ohandra 
Bose, for the Appellants. 

Babu Surendra Chandra Sen, 
spondents. 

JUDGMENT.—This is an appeal by the 
defendants in a suit for possession of land. 
The decree is one for joint possession in 
favour of five plaintiffs. All these plaintiffs 
were joined as respondents to the appeal. 
The appellants, however, failed to serve 
notices of the appeal on two of them and the 
result was that this Court directed the 
appeal to be dismissed in so far as those two 
plaintiffs-respondents were concerned. The 
appeal has now come before us for disposal 
in so far as itis directed against the remain- 
ing three plaintiffs-respondents. , 

A preliminary objection has been taken 
that the appeal should not, be heard, because, 
as the decree was one for joint possession 
of land, whatever view may be taken by 
this Court on the merits, the entire decree 
can be executed by the two plaintiffs against 
whom the appeal: has been dismissed. In 
our opinion this objection is fatal and must 
be allowed.. The view we take 1s supported 
by the decision of this Court in the cases of 
Bejoy Gopal Bose v. Umesh Chandra Bose (1) 
and Tarip Dafadar v. Khotejannessa Bibi (2). 

The result is that this appeal is dismissed 
with costs. 


for the Re- 


Appeal dismissed. 


(1) 6C. W. N. 196. 
(2) 10 0. W. N. 981. 


MADRAS HIGH COURT. 

Srconp Civin Arrea No. 16380 or 1913. 

January 22, 1915. 
Present:—_Mr. Justice Ayling and 

Mr. Justice Tyabji. 

KOPPARTI SURYANARAYANA— 
Prarntriye—A PPELLANT 
; VErSUS ; 

CHIKKALA NARAYANASWAMY AND 


oTHERS— DEFENDANTS—RESPONDENTS. - 

Limitation Act (TX of 1908), Sch. I, Arts. 44, 144, 
applicability of—Hindu Law— Minority~Alienation 
by guardian of’ minor's property—Suit for possession of 
alienated property by ward on attaining majority. 

A. suit brought bya ward, who has attained 
majority, for possession of properties alienated by 
his guardian during his minority is governed by 
Article 44 of the Limitation Act, 1908, and not by 
Artic'e 144 [p. 705, col. 1.] 

Madugula Latchiah v. Pally Mukkalinga, 30 M. 893; 
17 M. L. J. 220;2 M. L. T. 850; and Sivavadivelu v, 
Ponnammal, 15 Ind. Cas 365; 22 M. L, J. 404; 11 M. 
L. T. 198; (1912) M. W. N. 883, followed. 

Such a sdle does not become void merely by reason 
of inadeyuacy of consideration, [p. 705, col. 1.] 


Second appeal against the decree of the 
District Court of Ganjam at Berhampore, 
in Appeal Suit No. 578 of 1912, preferred 
against that of the District Munsif of 
Sompeta, in Original Suit No. 350 of 
1911, 


FACTS.—Certain properties belonging to 
the plaintiff, having, during his minority, 
been alienated by his guardian, the plaintiff, 
more than three years after his attaining 
majority and less than 12 years of the 
alienation, sued to set aside the same and 
for possession of the properties alienated. 
Both the lower Courts held that the snit 
was barred by limitation. The plaintiff then 
preferred this second appeal. 

Mr. B. Narasimha Row, for the Appel- 
lant:—The consideration for the sale is 
grossly inadequate as property admittedly 
worth Rs. 500 was transferred for Rs. 130. 
The transaction is, therefore, void. It is, 
therefore, unnecessary to sue for a declaration. 
Treating it as a suit for possession it is not 
barred. The decisions relied upon by the 
lower Courts have no application. Both of 
them are based on certain observations of 
the Judicial Committee in the case in Madu- 
gula Latchiah v. Pally Mukkalinga (1) which, 
however, do not support them. ` 


(1) 30 M. 398; 17 M. L. J. 220; 2 M. L. T. 350 
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Dr. Swaminathais for the Respondents, 
was not called upon. 


JODGMENT.—We must hold, following 


Malugula Latchiah v. Paili Mukhalinga (1) | 


and sdvavadivelu v. Pommammal (2), that 
Article 44 of the Limitation Act applies 
and that the suit is time-barred. 

Tt is contended that the sale is void, as 
being for an inadequate consideration, and 
hence no declaration to set it aside is neces- 
sary, and the suit may be treated as one for 
possession governed by Article 144 But 
no authority is shown us for holding the 
sale to be void on this ground. 

The second appeal is dismissed with 
costs. 


Anpeal dismissed. 
(2) 15 Ind. Cas. 362; 22 M. L.J. 494; ıl M. L. T. 
198; (.912) M, W. N. 383. 


N 


CALCUTTA HIGH COURT. 
APPEAL FRUM ORIGINAT, Decree No. 303 oF 
1912. 

July 25, 1914. 
Present;—Justice Sir Asutosh Mukerjee, 
Kr., and Mr, Justice Beacheroft. 
GANGA RAM AGARWALLA AND ANOTHER 
— DEREN pANTS—APPALLANTS 
VETSUS 


LACHI RAM KISHEN DYAL—Puarytirr 
—— RESPONDENT. 

Evidence Act (I of 1872), ss. 9, 1L- Account bonk, 
entry m, relevoncy of—--Signature of a document, place 
ani manner of, immaterial—Document to be authenti- 
cated —Signature anywhere to be pui—tInsertion of nime 
validates dogument in handwriting of party —Dacunent, 
when operates as release. 

The absence of an entry ina book of account is 
regarded as a relevant fact not under section 84, bnt 
tinder sections 9and 1 of the Indian Fidence Act, 
to prove that an alleged payment was not made; but 
the weight to be given to such absence depands upon 
the circumstances of each case. [p. 706, col. 2 ] 


Imrit Chamar v. Sridhar Pandey, 13 Ind. Cas. 120; . 


15 C. L.J. 7; 17 C. W. N. 108 and Ali Nasir Khan v, 
Manik Chand, 25 A 90 at p.82 (F.B); A. W.N. 
(1902) 207, referred to. 

The place and manner of signature of a docu- 
ment are immaterial, provided that the signature is 
inserted in such a manner as to authenticate the 
document ; and where enn instrument is in the 
handwriting of the party to be charged, itis suffi- 
cient if his name is inserted at the commencement. 
[p. 707, col, 1.) i ; 

Holmes v, Mackrell, (1885) 3 C. B. (N. s.) 789; 140 
E. R. 953; 111 R. R. $37, referred to. 

Hence, a document giving a co-debtor release from 
all liabilities is operative as such though not signed 


. 


` defendants (Ganga Ram and 


by the executant, and is a valid agreement although 
is may not operate to the prejudice of the other 
debtor, should a question of contribution arise, as 
botween them. [p. 707, col. 1.] 

Sab. 


Appeal against the decree of the 
ordinate Judge of Shibsagar, dated the 26th 
June 1912. 

Mr. N. C. Bardaloz, for the Appellants. 

Babu Manmohan Dutt, for the Respond- 
ent, 


JUDGMIENT.—This isan appeal by the 
defendants in asuit for recovery of money 
due on a settlement of accounts. It appears 
that there were sale and purchase transac- 
tions between the firms ef the plaintiff and 
defendants. The case for the plaintiff is 
that upon adjustment of accounts to the 
end of the year 1964 (Sambat) Rs. 10,049-15 
were fonnd due from the firm of the 
Mott Ram) 
to the firm of the plaintiff (Luchi Ram 
Kishen | yal), and that thereafter payments 
were made, with the result that at the 
date of the institution of the suit, a sum 
of Rs. 7,900 was payable to the © plaintiff 
hy the defendants jointly. The defendants, 
who are brothers, filed separate written 
statements. The first defendant stated that 
he bad separated from his brother and 
had male, on his own account, a payment 
of Rs. 1,299 to the father of the plaintiff 
on the 15th July 1903, in’ ennsideration 
whereof the latter had agreed to release him 
from all Hab'lity on account of the transac- 
tions mentioned. His defence in substance 
was that there was no cause of action 
against him. The second defendant ad- 
mitted liability to the extent of Rs. 4,609-9-9, 
The first defeudant in support of the defence 
taken by him produced a documetit,~ called 
a farkat’, which he asserted was in the 
handwriting of the father of the plaintiff. 
The document is in these terms: “ Ram 
Ram of Luchi Ram Kishen Dyal to honoured 
Ganga “Ram Chota Rim. There was money 
due to this firm, ont of that I have 
received Rs. 1,200. Ont of the amount due 
from hbis firm, I received Rs. 1,200 from 
him and strack oub his name. I have no 
business left with Ganga Ram Chota Ram 
J shall realise from Moti Ram Sheo Rami. 
No claim against Ganga Ram Chota Ram! 
remains. Whatever is found due in my 
khata, I shall take from Moti Ram. I 
have no eccmplaint against Ganga Ram, 


fe 
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Ji I do, I shall be held aliar in Court. 
Sambat‘1965, month Saon Bade 2=15th July.” 
This document, it will be observed, does 
not bear the signature of the alleged 
executant. The- plaintiff repudiated the 
document as a “forgery. The Subordinate 
Judge has held upon the evidence on the 
record ‘that ‘the document is genuine, and 
that ‘the whole of it was written by Luchi 
Ram, the father of the plaintiff, Kishen 


Dyal. But he has held that the docu- 
cument is not operative in law, -because 
‘it “was never ‘signed by ‘the executant, 


in his‘opinion, the document was in substance 
‘little ‘more -than a draft which Luchi Ram 
‘might have ‘intended to execute. In this 
view the Subordinate Judge has refused 
‘to -give ‘effect to the contention of the 
first defendant that upon payment of 
Rs. 1,200 “to the creditor, he had secured 
‘a irelease from all liability in connection 
“with ‘the transactions ‘mentioned. The result 
has been that the Subordinate Judge has 
made a joint decree against the defendants 
‘for the entire sum claimed, but he has 
made ‘it -payable in 12 monthly instal- 


ments. š 
Tn ‘the -present appeal by both the 
defendants, it has been urged that the 


document was valid and operative though 
not signed by the executant, and, was in 
any view, admissible in proof of the pay- 
mënt of ‘Rs. 1,200. On behalf of the 
plaintiff-respondent, it has been argued 
‘that ‘the document is not genuine and that 
the alléged payment was never made. The 
first question for consideration consequently 
is whether the document is genuine. ‘In 
our ‘Opinion there is no room for reasonable 
doubt .that, as found by the Subordinate 
Judge, the document is genuine. 

“The document ‘was shown to one Gobind 
‘Ram Maheswari, “who was examined asa 
witness on ‘behalf of “the plaintiff. He 
was first asked whether he knew the hand- 
writing of Luchi Ram. He answered in 
the affirmative and then stated that the 
document was in ‘the handwriting of 
‘Luchi ‘Ram. The Pleader for the plaintiff 
then ‘alleged that the witness 


there is nothing tangible to show that the 
witness was hostile to the plaintiff. There 
js .also the ‘testimony of Mr. Hardless, 


had been . 
gained ‘over; but beyond a mere assertion: 


the handwriting : expert, who states 
afirmatively that the document in qwestion 
was written by the same person as the 
executant of seven other documents which 
were admittedly written by Luchi Ram. 
The expert is positive in his assertion 
that the writer of all these documents 
was the same person. We have in addition 
the testimony of ‘Tarakeshwar Sarma and 
Ganga Ram that Rs. 1,200 was actually 
paid. Reliance, however, has heen placed 
by the plaintiff upon tbe circumstance 
that the payment is not entered in the 
books of the firm represented by the plaintiff. 
The absence of an entry in a book of 
account has no doubt been regarded as a 
relevant fact, not under section 84, but 
under sections 9 and 11 of the Indian 
Evidence Act, to prave that an alleged pay- 
ment was not made | Imri} Chamar v. Sridhar 
Panday (1), see also Ald Nasir Khan v. Manik 
Chand (2)]. But. the question remains, what 
weight should be attached to this 
circumstauce in the present case. The 
books of the firm, which the plaintiff 
represents, were, 16 may be assumed, even 
during the life-time of his father, written 
by himself. But as the payment was made. 
in the shop of the defendants where the 
creditor had called to receive the money, 
it is conceivable that if the fact of pay- 


ment was not mentioned by the father 
of the plaintiff to him, no entry would 
be made in the account books. We must 
hold in concurrence with the Subordinate 
Judge that the document was written by 
Luchi Ram and was made over to the 
first defendant on receipt of Rs. 1,200 


from him. 


The question next arises, whether the 
document, though not signed by the creditor, 
is operative as a release. It is worthy 
of notes that the document is produced 
by the first defendant, and that there is 
no suggestion that he obtained "possession 
of it by unfair and fraudulent means. 
Consequently the theory, which found 
favour with the Subordinate Judge, that 
the document was incemplets and was little 
more than a draft which Luchi Ram 
might have intended to execute, cannot be 


(1) 13 Ind. Cas. 120; 15 C. L. J. 7; 17 C. W. N. 108 
(2).26:A. 90.a6 p. 92 (T.B); A. W. N. (1902) 207. 
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accepted as well founded. Does the 
circumsjance then that the document does 
. not bear the signature of Luchi Ram 
affect its legal operation as a release ? 
It has not been disputed that-the docu- 
ment was not required to be signed or 
executed in any particular manner under any 
statutory provision. Consequently the well- 
settled principle applies that the place and 
manner of signature of a document are imma- 
terial, provided that the signature is inserted 
insuch a manner as to authenticate the 
document; and where an instrament is in 
the handwriting of the party to be charged, 
it is sufficient if his name is inserted at 
the commencement, Lord St. Leonards im 
his Classical 
Purchasers’ states the rule in the following 
terms (i4th dition, page 142): “The 
signing of the name at the beginning of 
an agreement, which is required to be 
signed under the Statute of Frauds, will 
take if out of the Statute, as if a person 
write an agreement himself aud begins 
ʻA B agrees to sell; and such.a signature 
will be ‘sufficient, although space~ be left 
for signature at the bottom of the instru- 
ment.” This statement is borne out by 
eases of the highest authority, amongst 
which we may mention those of Ogilvie v. 
Foljambe (3), Propert v. Parker (4), Lobb 
yv. Stanley (5) and Holmes v. Mackrell (6). 
We are of opinion that the document in this 
case was operative as a release though not 
signed by the executant. The position 
consequently is that the creditor received 
Rs. ‘1,200 from the first defendant and 
released him from.all Hability under his 
claim. This was.a,valid agreement, although 
it might not operate to the prejudice of 
the other debtor, should a question of 
contribution arise as between them. But 
it is plain that the plaintiff, as represen- 
tative of Luchi Ram, cannot recede from 
the position deliberately assumed by his 
father and impose a liability upon the first 
defendant in contravention of the terms 
of the release. 


‘The result is -that this appeal is allowed 
(8) (1817) 3 Mer. 53. 0p.-62; 17 R.R. 13: 36 E.R. 21. 
(4) (1830) 1. Russ. & M. 625; 39 E. R. 249. 
(5) (1844) 5 Q.B. 574; Dav. & M. 635; 13 L. J. Q. 
R. 117; 8 Fur. 462; 114 E. R. 1366. 
‘ eee?) 3 0. B. (x. s.). 789; 140 E. R. 958; 111 R. 
837. , 


> 
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and the decree of the Subordinate Judge 
discharged. The suit will stand dismissed 
with costs in both the Courts as against 
the first defendant. The suit will, however, 
be decreed as against the second defendant 
for a sum of Rs. 6,466. This amount is 
obtained by a deduction of Rs. 1,200 
together with interest thereon at the rate 
of 9 per cent. per annum, from the 15th 
July 1908 (date of payment) to the 22nd 
September 1910 (date of the institution 
of the suit), from the sum of Rs. 7,900 
claimed by the plaintiff as the sum due 
to him. The plaintiff will be -entitled to 
his costs on the sum now decreed as against 
the second defendant only in the Court 
of first instance. As between the plaintiff 
and the second defendant, there “will be 
no order for costs in this appeal. The 
order for payment by instalments made 
by the Subordinate Judge will stand can- 


celled. A self contained decree will be 
drawn up in this Court. 
m Appeal partly allowed. 


MADRAS HIGH COURT, 

Civit Revision Petirron No. 627 or 1912. 
February 25, 1915. 
Present:—Myr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 
SREENIVASA ATYAR—Petitioner 
versus 


NATARAJA AITYAR—Respowpenrt. 


‘Civil Procedure Code (Act V of 1908), s. 115, O. 


XLVII, t.7 Review, order granting, when appealablo 
— Grounds stated in r.,'7, exhaustive—Appeal, enter- 
tainment of, without jurisdiction —Revision. 

An order granting a review is not appealable except 
on the three gronnds specified in Order XLVII, rulo 
7, Civil Procedure Code. [p. 708, col. 1] ~ ` 

Where a District Judge entertained an appeal 
againss an order granting a review and set aside the 
order upon grounds other than those mentioned in 
Order XLVIT, rule 7: 

Held, that he had no jurisdiction to dispose of the 
appeal and his order could be interfered with by the 
High Court under section 115, Civil Procedure Cede. 
[p. 708, col. 1.) 

Hari Charan Saha v. Baran Khan, 25 Ind. Cas. 903: 
41 C. 746, followed. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revisg 


fd | 
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ihe decree of the District Court of South 
Arcot, in Civil Miscellaneous Appeal No. 1 
of 1912, preferred against that of the 
Court of the District Munsif of Chidambaram, 
in Interlocutofy Application No. 772 of 1911, 
in Original Suit No. 1203 of 1910. 
FACTS.—The petitioners application for 
a review having been granted by the 
District Munsif, the respondent appealed to 
the District Judge, who set aside the order 
of the District Munsif even though none 
of the grounds specified in Order XLVII, 
rule 7, existed in the case. Against the 
latter order, the petitioner filed this civil 


_revision petition under sectiun 115, Civil 
Procedure Code. 
Mr. K. Jagannatha Iyer (with Mr. K. 


Balamukunda Iyer), for the Petitioner :— 
Tbe District Judge had no jarisdiction to 
interfere with the order of the District 
Muusif, as it didnot fall withinany of the 
three grounds specified in Order XLVII, 
rule 7. Vide Appeal against Oeder No. 195 
of 1J10 (unreported) and Hart Charan Saha 
v. Baran Khan (1). > 

Mr. Œ. 5. Ramuchandra Iyer, for 
Respondent :—Order XLVII, rale 7, is 


the 
not 


exhaustive. There is no  qaestion of 
jurisdiciion involved. The District ndee 
had jurisdiction to entertain an appeal 


against the order granting review. There 
was only an error of law and so his order 
is not revisable. Vide Amar Hassan Khan v. 
Sheo Baksh Singh (2). 

JUDGMHNI.—The District Munsif’s 
order. granting the-review was not appealable 
extept on the three grounds specitied in 
Urder XLVII, rule 7, of the Code of Civil 
-Procedure. None of these grounds apply 
‘to this case. The District Judge, therefore, 
-had no jurisdiction to dispose of the appeal 
on the grounds mentioned by him [wade 
the decision in Appeal against Order No. 195 
of 1910 on the file of the High Court, 
Madras, unreported, and the decision in 
Hari Charan Soha v. Baran Khan (1)]. We 
must set aside his order and restore that 
of the District Munsif. Parties will bear 
their own costs throughout. 

Petition allowed, 

(1) 25 Ind. Cas. 903; 41 O, 746. 

(2) 110.6 111. A. 287; 4 Sar. P. C. J. 559, Rafique 
and Jackson's P, C. No. 83. 


‘ of the suit. 


CALCUTTA HIGH COURT. 
Secoxp Civin AppeaL No. 1213 ow 1912. ' 
June 4, 1914. 
Present:-——Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beach croft. 
PANCHKARI CHATTAPADHYA 
AND OLHERKS—Derenvants—A PPBLUANTS 
versus 
MAHARAJ BAHADUR SINGH—PGLAINIJFE ` 


—- RESPONDENT. 

Ejectment —Non-transferabte holding, purchaser of — 
Limitation Act (IX of 1908), s. 18, scope of. 

A plaintiff suing in ejectment a purchaser of a 
non-transfernble occupancy holding cannot succeed, 
unless he makes out a case under section 18 of tlhe 
Indian Limitation Act, where his right to possession 
accrued long before 12 years of the conimeucemenrt 
[p. 709, col. 1.1 

Probhabatt Dasi v. Tatbaturinessa Chaudhurani, 20 
Ind Cas. 664; 17 C. W. N. 1088:19 C.1..J. 62, follo ved. 


Appeal against the decree of the District 
Judge, Murshidabad, dated the 10th of April 
1912, reversing that of the Subordinate 
Judge at Murshidabad, dated the 23th of 
April 1911. 

Dr. Rash Behary Ghose and Babu Bepin 
Behary Ghosh. for the Appellants. —, 

Babus Mohendra Nath Roy and Sarat 
Coomar Mitra, for the Respondent. 


JUDGMENT.—This is an appeal by the 
defendant in a suit for ejectment. The case 
for the plaintiff is that the disputed holding 
was non-transferable aud was held by one 
Poresh Kotalas tenant. The latter trans- 
ferred the holding to the defendants on the 
8Jth December 1394. From that date, the 
defendant came into occupation and has 
ever since paid rent to the officers of the 
landlord, who have granted him receipts ih 
which he is described as guzaratdar. Ov the 
14th April 1910, the plaintiff institatel -this 
suit to eject the defendaut on the allegation 
that it was only in 1993 that he became 
aware of the purchase by the defendant. 
The Court of first instance held that the suit 
was clearly barred by limitation, inasmuch 
as the defendaut had been in occupation for 
more than 12 years, and that it was 
immaterial that the plaintiff became aware 


‘of the transfer in his favour by the original 


. tenant 
District Judge has reversed that decision, 


quite recently. On appeal the 
He has held that the claim is not barred by 
limitation as the defendant is-not shown to 
have been in octupation as transferee to the 


knowledge of the plaintiff for more than 
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12 years before suit. In our opinion this 
view cannot possibly be maintained. 

lt was pointed onb by this Court in the 
ease of Probhabats .Dast v. Tatbaturinessa 
Chaudhutind (1) that a plaintiff suing in 
ejectment a purchaser of a non-trausferable 
occupancy holding cannot succeed, unless 
he makes out a case under’ section 18 of 
the Indian Limitation Act, where his right 
to possession accrned long before 12 years 
of the commencement of ihe suit. Here 
the defendaut has been openly in possession 
of the land ever since his purchase. It has 
not been suggested {hat cirecamstunces exist 
such as would attract the operation of section 
18 of the Limitation Act. The plaintiff 
has consequently to make his choice of one 
of two possible alternatives, either the 
defendant has held as a tenant or has been 
ip adverse possession as trespasser for a 
longer time than te statutory period; in 
either view, he is protected from ejectment. 

The result is that this appeal is allowed 
and the decree of the District .udge set 
aside. The defendant has expressed his 
readiness to acknowledge b e plaintitf as his 
landlord and to pay him rent. We accord- 
ingly dismiss the claim for ejectment, but 
give the plaintiff a declaration that the 
defendant-hulds as his tenant. ‘he plaintiff 
must pay the defendant his costs in all the 
Courts. 

Appeal allowed. 
(1) 20 Ind. Cas. €64;17 O. W. N. 1088; 19 C. L, 1. 62. 


t 


MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No. 153 or 1913. 
March 4, 1915. 

Present:—Mr. . ustice Seshagiri Aiyar and 
Mr. Justice Napier. 
NAGALINGA THEVAN — APPELLANT 
VETSUS 
‘THE MUNICIPAL COUNCIL, KUMBA- 


KON AM—Re&spon pent, 

Madras District Municipalities Act (IV of 1884), s. 
196 (3)—Private market— License, application fur— 
Discretion, whether absolutes 

“Under section 196 (8) of the Madras District 
Municipalities Act, IV of 1884, a Municipality has 
absolute discretion to refuse to giant a license, 


i= 


Somu Pillai v. Municipal Council of AMfaynvaram, 
28 M 620, doubted. š 


Appeal against the judgment of the 
Howble Mr. Justice Tyabji, in Civil 
Revision Petition No. 768 of.1917, dated 
27th October 1913 (Small Cause Snit 
No. 4 0 of 1911on the file of the Court of the 
Subordinate Judge of Knombulénam). 


“FACTS.—The suit was for damages for 
illegal refusal to grart a license, The 
Subordinate -udge of Kumbakonam held 


that the Municipality had absolute power 
to refuse a license and dismissed the 
suit. Tae plaintiff then preferred a Civil 
Revision Petition (No. 768 of 1911) tothe 
High Court and Tyabji, J.. who heard the 
petition, dismissed the same. The present 
appeal is under section 15 of the Letters 
Patent against that order of dismissal. 

Mr. O. R. Subsramantya Iyer, fir the 
Appellant :—]he | Municipality has no 
absolute discretion to refuse to grant a 
license. Such a refusal must be based on 
proper grounds. Arbitrary refusals will be 
interfered with by the Court. See Somu Pillat 
vy. Municipal C.unetl of Mayavaram (1). 


Mr. V. S. Gardudachariar, for the Re- 
sp ndent, was not called on. 
JLENGMENT.—The Municipality kas 


absolute discretion under section 196 of the 
District Municipalities Act to refuse to 
grant a license. Sonu Fillar v. Municipal 
Council of Mayuraram (1), which was decid- 
ed with reference to section 191, doces not 
affect the present case. 

In this latter section words enabling the 
Muuicipulity to refuse an application are not 
to be found. Wefeelsome doubt about the 
correctness of the decision in Somu Pillai v. 
Municipal Council of Mayavaram (1), Dut 
it is not necessary to consider it any further 
as the present case is not governed by it. 

The appeal is dismissed with costs. 


Appeal dismissed. 
(1) 28 M. 520, 


af 


~ 
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PRIVY COUNCIL. . 
APPEAL FROM THE CaLcurra Hren Court. 
January 19, 1914. 
Present: :— Lord’ Dunedin, Lord Sumner, 
Sir Johi Edge and Mr. Ameer Ali, 
AHMED MUSAJI SALEJI AND otusrs— 


APPELLANTS 
2 versus ~ 
HASHIM EBRAHIM SALEJI AND OTHERS—- 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), ss. 2, 97— 
Decree, whether Code contemplates the existence of 
adjudications which are both decrees and orders or 
which are neither decrees nor orders—Partnership, suit 


_ jor accounts of—Illegal direction as to inquiry by 


Assistant Referee embodied in preliminary decree— 


_ Appeal-— Whether such direction can'be objected to in an 


appeal against final decree—Contract Act (IX of 1872), 
8, 254 — Partnership, dissolution of — Qne ` partner 
keeping funds and employing them for his own benefit— 
Interest, liability for, misconduct or fraud if essential — 
Direction to pay into Courtin a partnership suit, if 
discretionary and when interfered with in appeal— 
Party taking the chance of success, tf can be permitted 
to question jurisdiction of Court in case of failure, 


In a suit to have partnersbip accounts taken, 
the Trial Judge declared’ that the partnership 
was dissolved from a particular date and then 
ordered and decreed that the Assistant Referee 
should enquire into and ascertain who the partners 
were that were entitled to share in the assets and 
good will-of the said partnership busiuess and take 
an account of the dealings of the parties with the 
assets of the said partnership business. No appeal 
was preferred against the said adjudication, the 
Assistant Referes held the inquiries directed and’ 
submitted his report to the Trial Judge, who adopted 
it-after hearing objections thereto. In an appeal 
against the latior decree the appellant raised’ 
the question whether the inqniry as to who the 
partners were that were entitled’ to share in the 
assets and good will of the partnership was rightly 
included in the adjudication by the Judge or whether 
the enquiry was not one whieh ought to have been 
made by the Judge himself; 


Held, that the Code of Civil Procedure made no 


`œ provision for something which was neither a decree 


ior an order, norsfor anything which was both, 
neither did'it provide that one adjudication by the 
Court could be resolved into diversa elements, Some 
of which were decrees and some orders; that the 
adjudivation began by settling in limine the rights 
between the parties and declaring that the partner- 
ship was dissolved; that the said declaration was the 
foundation of all subsequent accounts and procecdings 
which were merely incidental thereto and consequen- 
tial thereon; that it did not matter whether tho 
instrument of partnership fixed the dissolution at a 
date which had passed before the suit began or 
whether the parties had agreed toa dissolution or 
agreed in submitting to a dissolution by the Court or 
whether the Court decreed a dissolution for cuuse 
shown before it after a litis contestatio; that the 
declaration when made became in subsiance a decree; 
that it did not cease to be such, because a subordinate 
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part of it, if correctly made, might have been made 
separately as an order; that it conclusively deter. 
mined the rights of the parties in regard to certain 
essential matters involved in the suit; that the 
expression ‘matters in controversy’ occurring in the 
definition of ‘decree’ in section 2 (2) of *the Civil 
Procedure Code could not be pressed go as to exclude- 
matters which, though as it happened they were 
common ground, must have been actually decidéd if 
any question had arisen and were the foundation of 
the whole decision; that accordingly soction 97 of the 
Civil Procedura Code applied to the case; and that, 
ei the objection was too late. [p. 712, cols. 1 
& 2. 

Khadem Hossain v Emdad Hossain, 
5 0. W. N. 617, followed. 

Where, on a dissolution of a firm, ons of tho 
partners retains the assets of the firm and applios 
them in continuing tho business for his own benefit 
he will be ord»rad to acvount’ for these assets with 
interest thereon, even though there may be no fraud 
or misconduct amounting to fraud. [p. 712, col. 2.] 

Att order directing one of the parties in a suit for 
dissolution of partnership to bring into Court certain 
sums allegad to be partnership funds, is one purely 
in the discretion uf the Court and will not be inter. 
fered with unless exercised on som3 wrong principle. 
[p. 712, col. 2.] 

It would be deplorable to allow a party to take 
his chance of success before a Court and then, when 
he had lost the day, to contend that the matter 
eee not have been adjndicated upon at all. [p. 712, 
col, |, 


Appeal from the decree and judgment of 
the High Court of Judicature at Fort 
William in Bengal, dated lst September 
1913, confirming the decrees and orders passed 
by Fletcher, J., dated 30th August 1909, 
26th January 1912, 27th March 1912 and 
22nd April 1912. 

FACTS.—The suit was for ete of © 
a dissolved partnership. The Trial Jadge 
declared the partnership dissolved from a date 
prior to the suit and referred the question 
of determination of the partners, who were 
entitled to share in the assets and good will 
of the partnership business, and that of 
accounts to the Assistant Official Referee. 
There was no appeal against the said 
adjudication. ‘I'he Assistant Referee held 
the inquiries ordered and submitted his 
report to the Trial Judge. Objections were 
put in and argued and the Judge finally 
adopted the report.. In an appeal against 
this latter decree, which was the final 
decree in the case, it was objected that the 
Court itself ought to have determined the 
question as to who the partners were that. 
were entitled to shate in the assets and 
good will of the partnership aid’ that refer- 
ring it to the Assistant Referee was improper 
and consequently the decree which was 


29 C. 758; 


` 
wi 
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based on it was illegal. The High Court 
held that, though the inguiry ought not 
to have been directed, yet inasmuch as 
the direstion had been embodied in a 
preliminary decree and asthe latter had not 
been appealed against, the propriety of that 
decree could not, under section 97, Civil 
Procedure (Code, be. questioned in an appeal 
against the final decree. Hence this appeal 
to His Majesty m Council, 

Sir Robert Finlay, K. C., and Mr. Dunne, 
for the Appellants :—The High Court 
having conceded that the inquiry was 
wrongly ordered, it ought to have set aside 
the decree. Section ¥7 of the Civil Proce- 
dure Code has been misconstrued. There is 
no decree in this ease, as there was no ad- 
judication. There is only an order as 
defined in section 2, clause (14), in so far as 
the same goes further than declaring rights, 
and is not appealable. Vide section 104, 
Civil Procedure Code. Vide also Khadem 
Hossain v. Emdad Hossain (1). In tbeabsence 
of any finding as to misconduct or fraud, 
the lower Court’ erred in allowing interest, 
especially as the same was not claimed in 
the plaint. To finda liability for interest 
fraudulent retention or improper applica- 
tion must be proved, asalso the time when 
such frandulent retentioncommenced, ‘There 
is absolutely no such proofin this case, Johnson 
v. Rex (2), Burland v. Earle § Sons (3). The 
order as to deposit of the money is clearly 
illegal], inasmuch as the appellants are them- 


selves entitled to more than half the share 


in the partnership assets. , 

Messrs. Upjohn and Cozens Hardy, K. O., 
and Lowndes, for The Respondents : - Even 
in the absence of misconduct, a partner, 
who after dissolution gets possession of 
partuership assets and uses them for his 
own benefit, is liable at the option of the 
other partners either to pay interest or to 
make good the profits made ont of the 
employment of such assets. The finding 
in this case, however, amounts to one of 
misconduct. Vide Lindley on Partnership, 
Bk. IV, Ch. IT; section 2, page 677; Clements 


y. Hall(4) and Yates vy. Finn(5). The claim for ` 


(1) 29 C. 758; 5 C. W. N, 617. 

(2) (1904) A. ©. 817; 73 L. J. P. C. 118; 20 T. L. R. 
697; 53 W. R. 207. 

(3) (1805) A. C. 590 at p. 592; 93 L. T. 318. 

(4) (1857) 2 Da G. $I. 173 at p. 186; 27 L. 4. Ch. 
349; 4 a (N. s.) 494; 6 W. R. 358; 44 E.R. 954; 119 
R. R. 74. 

(5) (1880) 13 Ch. D. 839;49 L.J. Ch. 188; 28 W. R.3897 
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interest need not be-contained in the plaint; 
Burland v. Harle & Sons (3). In.any. event the 
matter was one for the-discretion of the lower 
Court. The direction to pay. money is quite 
proper as the action was a.species-of, adminis- 
tration, and- such directions are. also. given 
when Receivers are appointed. 


JUDGMENT. 


Lord Souner.—This was an action to have 
partnership accounts taken, and for that 
purpose to have various matters decided by 
the Courts. Three questions only were 
raised before their Lordships onthe present 
appeal: 

The circumstances raising the first ques- 
tion were as follows. The membership of 
the firm was in dispute. Certain persons 
were alleged, on one side, to have been part- 
ners, and, on the other, to have been only 
employees remunerated by a share of annual 
profits. The suit was begun on 380th Jane 
T908, andon 30th August 1909 the Trial 
Judge, Fletcher, J., by his formal 
adjudication (to use a neutral term) “ de- 
clared ” that the partnership in question 
was dissolved as from lst July 1907, and 
then “ ordered and decreed ” that ~ 
. “Tt is referred to the Assistant Referee of 
this Court to take the following account and 
to make the following inquiries, that is to 
say i— 

1. To inquire who were the partners who 
were entitled to share in the assets and good 
will of thesaid partnership business ; 

2. To take an account of the dealings of 


the parties with the assets of the said part- 


nership business ; ” 
and, further, certain other mattere not now 
material. 


This adjudication was immediately, 
appealable, but was not appealed. ‘The Ag.: 
sistant Referee- duly held the  inqniries 


directed, and all matters were gone-into at 


a great expenditure of time and, money.- 


His report on inguiry No. L was adverse 
to the appellants, and being excepted 
to by them was confirmed by Fletcher,,J. 


The. appellants. then, by memorandum of 
appeal, dated 23rd May 1912, raised: the. 
question whether inquiry No. L was rightly 
included: in the adjudication dated 30sh 
August 1909, or whether: it was notone 
which should have- been: made by the learned 
Judge. himself. This. 


u 


at onee-and for the. 


e ” Nie 


_ Civil Procedure Code, Act V of 1908. 
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first time raised the question, which is the 


-first and chief issue in the present appeal, 


whether the above-mentioned determination of 
Fletoher, J., was a “decree” or an “order” 
within the meaning of those terms in the 
Jf it 
was a decree 16 was a preliminary decree 
within section ` 97, and any appeal was 
incompetent and barred thereby; if16 was an 
order if was appealable still. 'Fheir Lord. 
ships would unfeignedly deplore a state of 
procedure which enabled the appellants to 
take their chance of success before the Assist- 
ant Referee at such a cost in time and money 
and then, after they had lost the day, to con- 
tend thatthe matter never should have gone 
before him atall; yet it must be so if such be 
the meaning of the Code. 

~The High Court, while thinking that the 
inquiry in dispute should not have been 
dirested, decided at the same time that the 
adjudication of Fletcher, J., which included 
this direction, was itself a decree and, there- 
fore, being a preliminary decree, could -uot 
under section 97 of the Uude be questioned on 
the final appeal. Their Lordships are in 


aceord with the learned Judges of the High 


Court. 

The adjudication itself began hy declaring 
that the partnership was dissolved as from a 
certain date, and thus zn Irmine settled rights 
between the parties. ‘his declaration was 
the foundation for all subsequent accounts 
and proceedings, which were merely incidental 
thereto and consequential thereon. lt matters 
not whether the instrament of partnership 
fixed the dissolution at a date which had 
passed before the suit began, or whether the 
parties~ had agreed to a dissolution or agreed 
in submitting to a dissolution by the Cvurt, 

or whether the Court decreed adissolation for 
huse shown before it after a litis contestatia. 
The declaration when so made was what the 
Court’s adjudication, and indeed the appel- 
lants’ own case, call it, a decree. ‘The Code 
makes no provision for something which is 
neither a decree nor an order, nor for any- 
thing which is-both, neither does it provide 
that one adjudication by the Cuurt can be 
resolved into divers elements, some of which 
are decrees and some orders. This was in 
substance a deeree: it did not cease to be such 
because a subordinate part of it, if correctly 


- made, might have been made søpatately as an 


order, It conclusively determined the jrightg 
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of the parties in regard to certain, and those 
essential, matters involved in the suit, and 
the expression “matters in controversy,” in 
section 2 (2) (the detinition of “decree” ), can- 
not, in their Lordships’ opinion, be pressed so 
as to exclude matters which, though as it 
happened they were common ground, must 
have been actually decided if any question 
had arisen and were the foundation of the 
whole determination, ‘The Code has got rid 
of such doubts as were debated in Khadem 
Hossain v. Hnulad Hossain (1). Accordingly 
section 97 of the Code applies: the appellants 
took their objection too late and the High 
Court rightly decided against them. 

The residue of the case may be shortly 
dispesed of. The appellants were ordered to 
bring certain money iuto Court and to pay 
interest as from a certain date. The conten- 
tion on the former point, namely, that the 
amount was excessive, was not raised below 
at all and but faintly before their Lordships. 
lu any case the amouut ordered to be brought 
into Court was a matter of discretion and 
that discretion does not appear to have been 
exercisedon auy wrong principle. No mure 
need be said as to this. The other polut is 
eyually short. l6 is well settled that in 
certain cases, when on the dissolution of a 
firm, oue of the partners retains assets of the 
firm in bis hands without any settlement of 
accounts and applies them in continuing the 
business for his own benetit, he may be ordered 
to account for these assets with interest there« 
on, and this apart from fraud or misconduct 
in the natureof fraud. ‘The report of the 
Assistant Referee disel sed conduct of this sort 
on the appellants’ part falling within the 
decided cases, even if it did not amount to 
fraud, as pie bebly the Referee meant to find 
that it d‘a, both Conrts below adopted this 
rep ors and, i iwrefore, there are concurrent 
tindinzs ot factagainst the appellants and no 
question of law is raised at all. 

their Lordships will humbly advise His. 
Majesty that this appeal be dismissed with 
costs. 


Appeal dismissed, 


Solicitors for the Appellants: Messrs. 
Burton, Yeates and Hart. 
Solicitors for the, Respondents: Messrs, 


Watkins. and Hunter. š 
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AMJADNESSA BIBI V, RAHIM BAKAS SIKDAR. 


CALCUTTA HIGH COURT. 
Sscono Crvit, Appaat No. 97 or 1912. 
May 23, 1914. 

Present:—Mr. Justice Holmwood and 

. ° Mr. Justice Chapman. 
Sriímati AMJADNESSA BIBL ANp OTHERS— 
PLAINTIFFS -—ÅPPELLANTS 
, UErsus 
RAHIM BAKAS SIKDAR AND orners— 


DEFENDA NTS—— RESPONDENTS. 

Contract Act (IX of 1872), s 65, application of-~ 
Agreement not to prosecute, whether given under urdue 
influence or pressure— Transaction, set aside—Considera- 
tion, suit to refund, maintainability of. 

If money or security be given under an agreement 
not to prosecute under sach circamstances that there 
has been pressure or undue induenece, the trans- 
atcion will be set aside and the money or security 
ordered to be returned. 

Jones v. Merionethshire Permanent Benefit Building 
Society, (1892) 1 Oh. 178 at p. 186; Gl L. J. Ch. 138; 
65 L. ‘0.685; 40 W. R 278; 17 Cox. C. C. 389, referred 
to. 

But in every case of illegal composition ofa non- 
compoundable criminal offence, a rofund cannot be 
demanded at law. 

section 5 of the Indian Contract Act does not 
apply to such cases of refund of money. 


Appeal against the decree of the officiating 
Sub-Judge, third Court Tipperah, dated the 
30th of May 1911, affirming that of the 
Munsif, third Court, at Chandpur, dated the 
2sh of April 1910. . 

Babu Rujindra Chandra Guha, 
Appellants. 

Babu satis Chandra Ghose, for the Re- 
spondents. 


“JUDGMENT.—The only point raised in 
rhis second appeal is that the agreement 
ceally baving been in invito a refund suit 
tan be maintained in Court. We have only 
to point out that neither the pleadings nor 
any issue nor any finding of the lower Courts 
nor apparently any evidence appears in 
support of the question of fact that there 
was any pressure upon t e plaintiff to pay 
this money. in consideration for not being 
prosecuted. The so called admission of 
the defendants in their written statement 
goes directly to the contrary. 

It is urged that in every case the fear 
of punishment is an undue influence and 
ihat if the defendant accepts money to 


for the 


screen the plaintiff from punishment he 
thereby exerts this yndue influence. The 
exceptions given by Pollock on one of 


which alone reliance is placed is “unless the 
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agreement was made under such circum- 
stances as between the parties that if 
otherwise lawful it would be votdable at 
the option of the party seeking relief.” It 
is obviously not voidable under section 19 
inasmuch as there was no: coercion 
ever, and we are unwilling to read into 
section 16 a fictitious use of the dominant 
The law says 
that not only the defendant must have a 
dominant position but be must use it, and 
this has been carefully guarded against in all 
the cases in Hngland to a number of whieh 
we have been rather unnecessarily referred. 
The rule derivable from these cases can 
be thus stated :—lf money or security be 
given under an agreement not to prosecute 
under.such circumstances that there has 
been pressure or undue influence, the 
transaction will be set aside and the money 
or security ordered to be 1eturned. There 
is one rather doubtfoul passage ir the 
judgment of Lord Justice Bowen in the 
ease of Jones v. M-rionethshire Permanent 
Benefit Building Society, (1) which might be 
laken to extend the principle further; but 
the learned Judge expressed himself with 


-extreme hesitation and abstained from ex- 


pressing any opinion on it. Were we to 
extend -the prinuciplein the way which we 
are asked to do by the learned Vakil for the 
appellants, itis perfectly clear that in every 
case of illegal composition of a non-com- 
poandable criminal offence a refund can be 
demanded atlaw. We have no desire and 
no intention to extend the law to any such 
result. It has been held that section 65 dces 
not apply to a case of this kind. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 


(1) (1892) 1 Ch. 173’at p. 186; 61 LSJ. Ch. 138; 
65 L. T. 685; 40 W. R. 273; 17 Cox., ©. C. 389. 
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RABIA EI V, ANGAPPAN. 


MADRAS HIGH COURT. 

Seconp Givin Arrear No, 560 or 1914. 
February 26, 1915. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Tyabji. 

RABIA. BI—PLAINTIFE—AÅPPELLANT 
VETSUS 
ANGAPDAN AND-ANOTITER— DEPENDANTS— 

RESPONDENTS. : 

Muhammadan Law—Minor—Father-in-law, whether 
legal guardian of his minor daughter-in-law — De facto 
guardian, power of, to mortgage minois property to 
purchase other properties for her-—Purchase beneficial 
— Mortgage, whether binding on minor—MMinor, whether 
can retain property and avoid attendant liability to 
pay mortgage amount, ` 

Under the Muhammadan Law, a father-in-law is 
not a legal guardian of his minor daughter-in-law. 

A: de facto guardian of a Muhammadan minor is 
not entitled to mortgage the minor’s propertivs for 
purchasing other properties for her, even though the 
same may be beneficial to her. 

Therefore a mortgage so exccuted ts not binding on 
her but if she disclaims liability to pay the mortgage 
amount, she must give up her rights to the property 
purchased. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge of 
Trichinopoly, in Appeal Suit No. 435 of 1912, 
preferred against that of the Court of the 
District Munsif of Srirangam, in Original 
Suit No. 165 of 1911. 

PACTS.—Suit bya Mubammadan lady 
for setting aside a mortgage of her properties 
executed by her father-in-law during her 
minority and for possession of the same. 
The lower Appellate Court dismissed the 


suit holding that as the mortgage had been” 


executed by the father-in-law (who, though 
not the legal guardian of the plaintiff, was 
managing her affairs) for purchasing a house 
for her, and as the purchase was beneficial 
to her, it was binding upon her. Against 
“7 this dect the plaintiff preferred this second 
appeal, => 

Mr. Muhammad Ibrahim Sahib, for the 
Appellant:—The father-in-law ofa Muham- 
madan minor, who is only a de facto guardian, 
has no authority to mortgage her estate to 
purchase other properties for her. 

Mr. S. Parthasarathi Iyer, for the Respond- 
ents:—The lower Appellate Court has found 
that the purchase was beneficial to the 
plaintiff. She being a goska lady, it is 
really convenient for her to have more space 
to move about without being observed by 
strangers. In any event, she cannot retain 
the property and disclaim liability. 
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JUDGMENT.—The plaintiff sues to set 
aside a mortgage of her properties effected 
by her father-in-law. Her suit was dismiss- 
ed on the ground that the mor tase was 
elfected for necessary purposes. 

The Subordinate Judge finds that the 
father-in-law was not her guardian under 
the Muhammadan Law, but he was really 
managing her affairs: we agree with his 
finding. He also finds, that he purchased 
certain properties under Exhibit IV for the 
plaintiff. The purchase was in his opinion 
beneficial to her,as-she is a gosha lady, ‘To 
raise money forthe purchase the father-in- 
law executed the mortgage now sought to 
be set aside. 

We are of opinion that a person who is 
not a minios guardian inlaw but only a 
de facto guardian, is not entitled to mortgage 
the minor’s property to purchase a house 
for her for the purpose alleged. It is true 
that it might be more convenient to her 
to have more space to move about without 
being observed by strangers. But for this 
purpose her guardian cannot chargo the 
minor's property. 

At the same time it is clear that she cannot 
retain the property purchased ont of the 
funds so raised, and she says she lays no 
claim to itand is prepared to execute any 
conveyance if necessary. The mortgagee is 
willing to take a conveyance. We, therefore, 
set aside the decree of the lower Appellate 
Court and declare that the mortgages, Ex- 
hibits I and “II, are not binding on the 
plaintiff and she is entitled to recover 
possession of the property in schedule 
IE with mesne profits past and future at 
Rs. 25 a year from 1908. We further 
direct the plaintiff to execute a conveyance 
of the properties purchased under Exhibit 
IV in favour of the 12th defendant and if 
in possession, to surrender the property to the 
12th defendant. The appellant will get her 
costs in this Court. Inthe lower Courts the 
parties will bear their own costs: 

Appeal allowed. 
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GOPAL LALJI V. GIRDHAR LALJI. 


ALLAHABAD HIGH COURT. 
First Civiu AppraL No. 329'op 1918. 
February 25, 1915. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Baneri, 
Kr, 

Goswamt Sm GOPAL LALJI Maharaj 
PrLAINTIFES—APPELLANT 

VErSUS - 

Goswami Sri GIRDHAR LALJI AND 
OTHERS— De re nvants-— RESPONDENTS. 

Hindu Law - Ballavacharya sect-—-Custom—Right of 
transfer in property held by goswamis— Gift, validity 
of. 

A goswamt of the Ballavacharya section has 
specific interest, capablo of being partitioned. and 
transfered, in the property held by him, including 
even the temple and idol. Hence a gift made by one 
goswami of his interest inthe property held by him 
to another goswam: and his successors-in-ottice is 


lawful and not contrary to the customs and usages of 
the cult. [p. 719, col. 1.] 


First appeal from‘the decision of the Sub- 
ordinate Judge of Muttra, dated 27th 
August 1913. ° 

Dr. S. N. Ser, with him the Hon’ble 
Dr. Sunder Lal and Dr. S. O. Bane:iji, for 
the Appellant. 


_ The Hon'ble Mr. Moti Lal Nehru (with him 

Messrs. ‘D. C. Banerji, Jawahir Lal, L. M. 
Banerji, Benode Bihari and R. K, Malvaiya), 
for tho Respondent. 


JU DGMENT.—The suit out of which this 
appeal. arises relates’ ‘to certain disputes be- 
tween Ballavacharya Goshains. A case relat- 
ing to the customs of this sect lately came 


before their Viordships of the Privy Council. 


in the case of Mohan Dalji v. Gordhan Lalji 
Maharaj (1). The principal defendant in the 
present suit was the respondent in that case 
their Lordships in referring to the history 
of the sect made the following’ observations: 


“The Ballvacharya cult, in reality an off- 
shoot of Vaishnavism, was founded in ‘the 
sixteenth century of the Christian era by one 
Ballavacharya, who is usually designated 
among: his followers-and'disciples as Maha Pir- 
bhajz. He and his descendants, who constitute 
the Ballavacharya Goshain kul, are held in 
great- veneration by the members: of the sect 
and: regarded asthe incarnation of the famous 
and favourite’ Hindu deity, Krishna, whom. in: 


(1), 19r Ind; Cas. 88, AB A, 288; TAG, W. N.o T741;. 


11 A. De Je $48: 17 C. L. J. 612: 15 Bom. L R. 606; 
(1913) M, W. Ñ. 586; 14 M. G T27; 401. A, 97. 
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common with other Vaishnavs (Vishnuvites) 
they worship. The cult established by 


Ballavacharya differed in several particulars 


from the practices In vogue among other 
votaries of Krishna, the principal point 
of difference consisting in the fact that he 
repudiated the practice of celibacy and 
asceticism practised by the other gossazns, 

The Ballavucharya Goshains, in other 
words, the descendants cf Ballav, possess 
several principal temples, each of which is 
presided over by a member of his kul or 
family, who is styled a tikait. 

The defendent Gordhan Lalji is in 
possession of one of the most important of 
these temples, if not the most important, 
which is situated at Nathdwara in the 
Odeypore State”. 

The sect possesses a number of temples 
in different parts in India; ineluding a con- 
siderable amount of immoveable property. 
Large offerings are made from time to time 
by the votaries of the sect. Inthe present case 
it would seem that there are or were offerings 
coming even from Zanzibar. 


The immediate canse of the present suit 
was adeed of gift, dated the 2nd of April 
1910. The document is in the form of an 
indenture and is made between Goswami 
Shrt Girdhart Lalji Maharaj (the first 
defendant ) of the one part and “ Goswami 
Tikayet Sri 108 Sri Goverdhan Lalji 
Girdharji Maharaj of Sri Nathdwara’’ of 
the other part. This document, after reciting 
the titleof the grantor to “one-fourth part 
or share in all the hereditaments and pre- 
mises in the schedule hereto more particularly 
described” and mentioned, granted, con: 
veyed and. assured in absolute gift to the 
grantee and his successors in office to the 
gaddi of Sri Nathji all that one fourth 
undivided equal share and interest of the 
grantor in all these pieces or parcels of 
lands ct cetera more particularly described in 
schedule A thereunder written, to hold the 
said lands, hereditaments and premises and 
alland singular the other premises thereby 
granted and assured, or intended so to be, 
with their and every of their members and 
appurtenances into the use of the grantee 
and his successors to the guddz of Sri Nathyi 
tothe only proper use and benefit of the 
grantee and his successors in office for ever. 
The first item in the schedule is “one temple 


A 
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building of Shri Naunit Priyaji Maharaj 


alias Kaja Thakur, with all the images 
including Sbri Raja Thakur installed 
therein.’ The second item is one temple 


bailding of Shri  PDauji 
The third and fourth items are datthaks. 
The fifth item is “the zamindari and 
muafi rights of the whole village of Gokul 
consisting of two mhauls, that is, old and 
new Gokul and all the abadi rights to tanks, 
grounds, habitation, ghats, the river, et cetera, 
and all sorts of income from Mandi Bazar 
Tolai Sewat, and all other rights whatsoever 
relating to the Sri Raji ‘Thakur’. There 
are two items of property in all im the 
schedule the twentieth and last item bet: g 
Images in the temple of Shri Naunit Peiyajt 
Maharaj. 

The present suit has been instituted for 
the purpose of obtaining a declaration from 
the Court that this deed of gift is ineffectual, 
null and void. Inthe plaint the plaintiff 
alleged that he was the sole manager anil 
gablinashin of the temple 
solely entitled to the property, one-foarth of 
which purported to ba granted by the deed 
in question. The contention in this Court 
was that the plaintiff, the defendint No. l 
anl the defendant No. 2 constitated a cor- 
porate body of trustees of the temple and 
its property and that accordingly the defend- 
ant Girdhar Lalji had no specific interest 
in the temple or the property, and no right 
to make the deed of gift. l 


Maharaj.” 


There can ba nodoubt that if we must i 


regard the properby as “arash” proparty 
in the sbriót sense, dedicated fora charit- 
able or religious purpose in the hands o£ 
duly constituted trustees of the charitrble 
or religious object, one or more of suh 
trastees would have.no power to alienate 
the trast property or delegite their powers 
and duties contrary to the trust. In the 
present case the plaintif has endeavoured 
to show that such a trast existed and that 
Goswami Sri Girdhar Lalji oeenpiel the 
position of one of three joins’ trastes3 on 
whom, according to custom and Hindu Law, 
the trast had devolved. Hə contends that 
even if numerous transfers and alienations 
are provad to have takan plica in the past, 
such alienvtions and transfers were beraachas 
of trast. The defendants on the other hin] 
contends that the transfer complained of 
could legally be made, that there was nothing 
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in it contrary to law or to the usages and the 
customs of the sect. They have adduced a 
large amount of evidence showing how this 
property and other property of a similar 
nature (ns they allege) have been dealt with- 
in the past by members of the sect including 
the ‘plaintiff himself. They say that these 
dealings were not and have never been con- 
sidered by the sectas contrary to law or 
to their customs and usages. In considering 
the evidence and the inference to be drawn 
from such evidence, wethink that we should 
bear in mind that the cult hold the theory 
tlatthey are incarnationsofthe deity and 
the faet that the transfer complained of was 
made tn favourofa member of the cult, 
holding a very exalted position therein. 


The first transactions dealing with the 
property is a deed executed inthe year 1852 
by a lady named Janki Bahujt Maharaj, 
widow of Goswami Sri Govinoji Maharaj. 


The opening clause isas follows: “I now 
having become old have made Goswami 
Bitthal Nathji and Parshotamji, who are 


my sister’s son’s sons,the proprietors of my 
house, thatis of the following.” Then follows 
a deseription of the property commeneing 
with “Sri Thakurji Sri Naunit Lal Priyaji 
with temple”. The property includes zemin- 
dari and muafi laga in Zanzibar, income 
from Jodhpore, ete., etc, Ibis evident from 
this document that the lady had no sons. She 
had adaughter’s son for whom she made some 
provision, but the idol, temple, etc., were given 
to Goswamis Bitthal Nathji and Parshotam 
Lalji. The explanation of the exclusion of 
the danghter’s son was probably the custom 
of the sect. The daughter’s son wonld be a 
bhat and incapable of performing ‘puja (See 
the decision of their Lordships in the case 
alrealy referred to). The important part of 
the deed is that the lady treats the property 
as her owa and makes the donees “pruprie- 
tors”. 


The validity of this document waschallenzed 
firat by Runchhora Lal (tha donor's daazater’s 
syn) and afterward by parsons alleziny 
thomielves to bə raversionars of Goswami 
Sei Govintlji, the hasband of the donor. 
The dasi was ushald anl tha proparty or 
ab least the temole from that tim? re niingl 
in the han Isof Bitthal Nathji and Parshotamji 
and their decendants up to the time of ths 


. transfér complained of in ‘the’ present'suib, 
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We here give a short pedigree of the 
fæmily:— í 


PARSITOTAM LAL BITTHAL NATH 


Raman Lal, { 
defendant No. 3. Kalyan Rai, Brij Nath Rai, 
Gopal Lal, 
plaintif. 


3 
Jiwan Lal. Bal Kishen. 


( 
Girdhar [ al, 
defendant No. I. 


Macsudan Lal. 


The next transaction of importance took 
place in March lss. Sri Kalyanji, Sri 
Brij Nathji (the sons of Bitthalji) and Kaman 
Lalji (the son of Parshutam Lal) partitioned 
‘certain property between them. ‘I'he parti- 
tion was carried out by means of a submis- 
sion to arbitration and an award. ‘The 
property partitioned included 16 temples. 
Clause2 of the award says: “the property, a 
-detail of which has been ascertained up to 
this time, has been divided. The parties 
will he owners by halves of any other property 
which may be fcund to exist in addition to 
the said property.” Clause 3: “besides the 
property divided mentioned above, the parties 
‘are cuners by halves of (1) the temple of 
Thakur Sri Dauji Maharaj, (2) the temple cf 
Madan Mohanji Maharaj situate in the city 
of Muttra, and (3) the temple of Thakur Sri 
.Naunit Lajji Maharaj, known as Raja Thakur, 
-situate in Kasba Gokul. The parties will 
-be the.owners of and responsible for the 
expenses connected with the money dealings 
carried on at thetemples of Thakur Danji, 
Madan Mohanji Maharaj and Sri Nannit 
Lalji Maharaj ly halves.” This partition 
seems io indicaie that the parties to it 
Gufluential members of the cult) considered 
that there was nothing wrong or contrary 
tothe usages of the sect in partitioning 
their temples.aud property held in connection 
with the temples. Itis contended on behalf 
of the plaintiff that the temple of (1) Thakur 
Sri Danji (2) eMadan Mohanji and (8) 
-Naunit Lalji (ihe temple now in dispute) 
“were sot partitioned.. ‘Lhis is not: quite 
correct, kecause clause (3) provides that ibe 
yarties shculd te cwrers of these three 


temples by falres; besides there is no- 


INDIAN CASES. 717 
4 
thing to show that these temples and 
the property connected therewith dif- 


fered in any way m their natme and ori- 
gin from the rest of the property which 


was more completely partitioned. ‘The 
probabilities are that all the property 
including the property in dispute was 


In May 1888 
mortgaged to an 


acquired in the same way. 
Kahan and Brij Nath 
outsider some of the , property allotted to 
them under the award, By deed, datcd 
the 18th of October 1894, Madhsnudan (the 
son of Raman, son cf Parshotam) after 
reciting the arbitration award and that he 
had acquired a gaddi and properties in 
Ahmedabad, relirquished his ith share in 
favour of his brother, S:i Girdhar Lalji (the 
interest in the temple of Nanunit Lalji is 
included in this 1elinquislL ment). 

On March 23:d 1865, Sri Raman Lal 
made a gift of four brghascdd to his Pandit, 
ove Damcdarji. It is not quite clear wl.e- 
ther itlis plot was or was not part cf tle 
prererity gianied ky Jauki Bahu in 1852, 
In January 1§99 the plaintiff (Sri Gcjal 
Lalji) sucd Gidlar Lalji for contriLuticn 
io the expenses of the temples. In ile 
plaint he set forth the deed cf efn quish- 
ment, ahead menticned, by Madhsudan in 
favour of Gidhar Lalji, thereby reeegniz- 
ing ile might of Madhsudan to make ile 
relirquishuicnt ard the title of Giidler 
Lalji io a syecifed share. GidLar con- 
fessed judgment ard the plaintiff got his 
decrece. Jn March 1899 an cutsider sncd 
Giidhar Lalji and cbtatned a decice; his 


_property was attached and the plaintif pur- 
‘chased it. 


Fy a sale-deed, dated 2rd July 1602, 
after aceiting ihe arbitzation award aid 
reciting.iLe deed of relinguisLment aid 
recitirg the pmchase at auction-sale of the 
interest of Gidbar Lalji, the plaintiff, Gora. 
Lalji, sold to a person, who was not a 
member of the sect, gart cf the property 
partitioned in 1¢&e. Another scmewhat 
similar sale was made by the plaintiff in 
Maich 1803. There were other similar 
sales. On ihe 16th cf September 1106 the 


_plaintiff executed a sanad. his sanad 1e- 


cited the arbitzaticn award of 1868 ard 
the titles of the plaintiff and Girdhar 
Lalji to specifed shares in the temples at 
Muttra and Cokul are therein fully recog. 
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nised. By this sanad the plaintiff agreed 
to the partition of the temple in dispute 
(inter alia). The plaintif corresponded 
- with the defendant, Tikait Gobardhan Lalji, 
with regard to this proposed partition. No 
one suggested that there was anything 
wrong in partitioning the property. The 
letters will be found at pages 91 and 92 
of the respondents’ book. This was long 
before the transfer now complained.of, and 
. ib is significant that the plaintiff commu- 
nicated to’a person holding the position of 
Tikait Gobardhan the proposed partition. 
In 1904 Raman Lalji, Brij Pal Lalji (a 
son of Raman Lalji) and Ghanshiam Lalji 
(another son of Raman Lalji) made a 
_partition betweén them. This partition 
“was also carried out in the shape of an 
arbitration award, dated the 20th of Janu- 
ary 1904, a copy of which will be found 
at page 2 of the supplementary book of 
evidence of the respondents. The award 
sets forth that the party to whom a par- 
ticular temple has been awarded shall be 
the owner in possession of that temple and 
also of every kind of property appurtenant 
thereto as a proprietor, competent to make 
all sorts of transfers. Jn this award the 
temples were partitioned, including even the 
idols, that is to say, some idols were al- 
lotted to one party and some to another. 

In 190S another partition of much the 
same nature, also carried into effect by an 
arbitration award, was made. The award 
is dated the 27th of March 1908. Tha 
parties to the partition were Raman Lalji 
and the plaintiff, Gopal Lalji. 

A suit was brought by Ghanashiam Lalji 
to set aside this last-mentioned award. 
Gopal Lalji was made a defendant to that 
suit and he filed a written statement on 
the 19th of May 1912, in which he pleaded 
‘that the temples and property were not a 
public wagf,that according to the practice 
of the Ballab cult the awards were valid 
and enforceable. He further pleaded that 
‘the temples of Madan Mohanji and Dauji 
were the devater of a peculiar kind. 
he plaintiffs own evidence given in the 
present suif seems to indicate that even 
now he recognises and considers that par- 


ticular temples and idols are the private 
property of individual gossains. He was 
‘asked the following question: “ Do 


the -temples of Dauji and’Madan Mohanji 
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at Muttra and the property appertaining 
thereto which are in your and your family’s 
possession form endowed property?” “An 
objection was taken by the plaintiff's Pleader 
to this qnestion, on the ground that it was 
not relevant. The plaintilf answered the 
question in the following way : “They do 
not form endowed property. They are my 
private property. ” He was asked what he 
meant by ‘ “private property” and the answer 
he gave was: A property is said to be 
endowed when it is entirely recorded in the 
name of the Thakurji and is not brought 
to private use, nor is ib given or sold or 
transferred in any way. A property is said 
to be private when it is used by the 
owner in any way he likes.” He was asked 
if any of the five gaddzs were endowed and 
he said “ none of them”. 

- The plaintiff relies on certain evidence 
shieh goes to show that part of the pro- 
perty was revenue-free ata very early date 
and further, that some of the property was 
released- frot attachment in execution of 
decrees on the ground thatit was “ trust” 
property. We can attach very little impor- 
tance to the fact that some of the property 
has been revenue free. The sect is no doubt 
a religious sect and itis not surprising that 
part of the property was allowed to remain 
free of revenue, nor can we attach much 
importanee to the release of the property 
from attachment in the face of the evidence 
to which we have already referred which 
shows that property, which we think was 
exactly of the same mature, was attached 
and sold in execution of decrees, purchased 
by the plaintiff himself and subsequently 
sold to strangers. The evidence which the 


‘plaintift’s learned Advocate relied apon more 


than any other wasa judgment of the High 
Court, dated the 15th of April 1897. That 
was a suit by Raman Lalji-against Gopal 
Lalji and his side of the family. The claim 
was that the Court should decree that one 
side should perform worship in the temples 
for a fixed period and that then 
the other side should have a like Sxed 
period. The Court dismissed the 
suit. Inthe judgment ef this Court the 
learned Judges made the following observa- 
tious: “The parties here are the joint 
managing trustees of the temples whose 
duty it isas such to manage the affairs to 
the best of theirunited abilities, a duty which 
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they undertook to perform when they accept- 
ed he trust. They have no rights of 
property orany personal pecuniary interest 
in the subject-matter of the trust. Is one 
of such trustees entitled to ask a Conrt to 
partition the duties of the trust between 
himself and his co-trustees,; and, for example, 
to give him the exclusive management of 
and possession of the trust property for say 
six months in each year, putting the other 
trustees entirely aside during his period of 
management’? Before this case came before 
the High Court there had been a statement 
made by the Pleaders as to the goshains 
having no pecuniary interest in the temples, 
and this no doubt led largely if not entirely 
to the remarks of the learned Judges quoted 
above. If we regard these statements merely 
as admissions as to how the property was 
held, they do not seem of much importance 
having regard to the large volume of evidence 
0 which we have already referred, proving 
that the sect recognised that the property 
and temples were capable of being partitioned, 
though perhaps not in the particular way 


the then plaintiffs sought to partition 
them. The statements were apparently 
made by the Pleaders for the purpose 


of the particular case before the Court. 

It. is said that the decision operates as 
res judicata. 
of the claim in that litigation and the 
claim inthe present litigation, we certainly 
cannot regard the decision as ves 
judicata. The plaintiff in the present suit 
and Girdhar Lalji, the donor, in the deed 
of gift complained of were arrayed as parties 
on the same side. No issue was decided 
between them which would decide the 
present case. After considering the 
evidence we think there can be no doubt 
that this sect always regarded them- 
selves as having specific interests capable 
of being partitioned in the property held 
by them including even the temple 
and idol. It is unnecessary for us in the 
present case to decide how far the whole 
or any particular part of the property 
could be validly alienated to strangers, All 
that we have to de@ide in the present case 
is whether or not the alienation complained 
of, made as ib was in favour of a very 
exalted member‘of the cnit and his 
successors in office, is unlawful or contrary 
to the customs and usages of the cult. In 


INDIAN CASES, 


Having regard to the nature ' 


719 


our opinion the plaintiff has wholly failed 
to establish this. We think that the 
decree of the Court below is correct and 
ought to be affirmed. We accordingly 
dismiss the appeal with costs including 
in this Court fees on the higher scale. 
Appeal dismissed. 





MADRAS HIGH COURT, 

Second Civin APPEAL No. 855 or 1913. 
December 22, 1914. 
Present: Mr, Justice Sankaran Nair and 
Mr. Justice Tyabji. 

ABDUL RAZAK SAHIB AND OTHERS— 
PLAINTIFFS—ÅPPELLANTS 
VETEUS 
Tue SECRETARY or STATE ror INDIA 
IN COUNCIL, REPEESENTED BY THE 
COLLECTOR or SOUTH CANARA, anp 
OTHERS——DEFENDANTS— RESPONDENTS., 

Grant of land under darkbast rules—Land submerged 
under water not struck out of patta-—Such land 
included in grant—-Grant, right to cancel. 

A grant of land once maño under darkhast rules by 
an officer competent to make it can be set aside by 
superior officers only for fraud, mistake of fact or want 
of jurisdiction, An assignment of a warg once made 
under thé impression that it included also submerged 
lands, cannot subsequently be cancelled on the ground 
that it did not. [p. 720, cols. 1 & 2.] 

Land submerged under water is still the pro- 
perty of the former owner, unless struck out from hig 
patta and the assessment proportionately reduced. 
[p. 720, col. 2.] 


Second appeal against the decree of the 
Court of the Subordinate Judge of Sonth 


Canara, in Appeal Suits Nos. 465 and 477 


of 1910, preferred against that of the Court 
of the District Munsif of Kundapore, in 
Original Suit No. 555 of 1909. 
Mr. B. Sttarama Rao, for the Appellants. 
Dr. S. Swaminadhan, for the Government. 
JUDGMENT, 


Tyan, J-—The Subordinate Judge has 
dismissed the plaintiifs’ suit on a construc- 
tion of Exhibit C which cannot be accepted. 
Under it the plaintiffs became entitled to 
be considered the owners of “re-formed” lands 
at their option. 

The Subordinate Judge’s reasoning that 
the lands in question did not form part of 
warg number 32 is based on the ground 
that the plaintiffs’ predecessor-in-title got 
on darkhast a specific extent of land for 
a specified amount of assessment. But the 


€ 
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warg number was continued and the unit 
purported to be granted on darkhast was 
same as the original warg number 32. The 
extent of land correctly represented the 
extent of the warg number for the time 
being.” There is nothing to show that any 
portion of the land forming part of the 
original warg number 82 was “struck out 
of the patta.” The indication is rather the 
other way. 

It is next contended on behalf of the Ist 
defendant that the patia and the order 
(Exhibits E and F) on which the plaintiffs’ 
rely were cancelled. Though there is such 
an allegation in the written statement no 
issue was framed on the point, the order 
(if there was any) by which Exhibits E 
and If were cancelled is not in evidence ; 
still less is there any material, on which 
it can be held that there was either any 
mistake of fact or fraud or that public 
interests were so affected by Exhibits E and 
E as to permit of their being” validly 
cancelled. It was suggested that an 
opportunity should now be given to the Ist 
defendant to prove all these matters. It is 
too late, however, to permit of this being 
done now: the written statement does not 
contain any particulars of fraud or mistake 
or any allegation that Eishibits Hand F 


` prejudicially affected p ble interests and 


were, therefore, validly cancelled. 
The appeal must, therefrre, be allowed and 


. the decree of. the District Munsif restored 


with costs throughout Under section 82 of 
the Civil Procedure Code six weeks are 
specified for the time within which the 


_ the decree shall he satisfied, 


It follows that the memorandum of 
objections should be dismissed with costs. 
_ Sankaran . NAIR, J.—JI agree. Warg 


No. 32 had taram assessment af Rs. 64. In 
Faslı 1270 an order was passed to 


- collect an assessment of Rs 38-12-2. A widow, 
- Sridevi, who was then the wargdar present- 


ed a petition (Exhibit X) that the land 
has been yielding her only 8 annasa year 
and that she paid this heayy assessment 
for 10 years at- great loss to herself. She 
had to relinguish the warg. The relinquish- 
ment was accepted in 1870 (Exhibit IX). 
Thereupon Subraya Naik applied for it. 
claiming it as his “ ancient land” (Exhibit 
XXXVI). It was given to him with a 


“reduced assessment (Exhibit XXXVII). One 
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of the questions for decision is whether the 


entire warg number 32, including part of it 
which was under water, was given to him 
or only the land as it then remained available 
for cultivation. In the revenue accounts 
the land, warg, was given the old number 
entered under the name of the old wargdar 
even after these reductions in the assess- 
ment (Exhibits O and XII). The taram 
assessment, Rs. 64, was entered though the 
amount entered-as leviable for collection was 
the reduced amount. Tt was still classed 
khambart?. For these reasons the probability 
is that the entire warg number 32 was 
granted to Subraya. This is placed beyond 
doubt by what subsequently took place. 
In 1893 an order was issued that in cases 
of Janda submerged and re-formed the rights 
of former owners cannot be considered as 
extinguished unless the prtladars relinquished 
and got such land struck out of their patias,. 
(Exhibit C) and if not so done, the patia- 
dar was to continue lable for full assess- 
ment even for Jand under water. In 
accordanege with this the patiadar elected 
to receive the patta for the entire land and 
a palta was granted in the name of 
the old wargdar for the entire land 
bearing the full. assessment (Exhibit E) 
by the Head Assistant Collector. It is said 
that this patia has been set aside by the 
superior authorities. That order is not before 
us. It is not denied that the Head Assist- 
ant Collector was competent to issue the 
pata. No mistake or fraud is alleged or 
proved. As I have already pointed out, the 
Head Assistant Collector was right in 
granting the patta; the land submerged not 
having been struck ont of the patta. But 
assuming that he committed an error of 
judgment, in the absence of any invalidating 
circumstance like want of jurisdiction, mis- 
take or fraud, etc., the patta is valid and 
not liable to be set aside by any superior 
authority. 

It is also assumed by the lower Appellate 
Court that when Sridevi, a Hindu widow, 
relinquished the warg, it was. at the absolute 
disposal of Government. In the absence of 
any statutory provision to the contrary, a 
relinquishment by her can only affect her 
interest. 

I concur in the proposed decree. 


Appeal allowed, 
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MARALA V. EMPEROR, 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No. 1274 
or 1913. : 

November 21, 1913. 
Preseni:—-Mr, Justice Johnstone. 
MAHALA—Convict—-PETITIONER 

VETSUS É 

EMPEROR PROSECUTOR—-RESPONDENT. 

Criminal Procedure “Code (Act Y of 1898), as. 110, 
123-—-Security for goody behaviour, object of-—Surety, 
rejection of- Grounds—Enguiry, whether can be 
delegated—~Rejerence to Sessions Couri. 

The petitioner was ordered to give security for 
good behaviour for a term of three years and in 
default to suffer imprisonment for onc year. The 
Magistrate ordered a security bond to be given for 
Rs. 1,000 and four sureties to bind themselves. 
Four sureties were offered. The Magistrate on the 
report of Police rejected one of them on the ground 
that he was a boy-and another as a bad character 
and the remaining two for they were relatives. 
‘Financially it was admitted that cach of these 
persons was fit to be surety for Rs. J,000. The 
appeal against the order was rejected summarily: 

Held, that since the order did not state whether 
each and all of the sureties required were liable for 
Rs. 1,000 on occasion arising or Rs. 1,000 between 
them the order was bad in law; [p. 721, col. 2.) 

that to prevent misunderstanding particulars like 
these should always be stated; [p. 721, col. 2! 

that mere relationship jis no reason for refusing a 
surety, on the contrary relationship isa recommen- 
dation; [p. 72], col. 2.] 

Emperor v. Shib Singh, 25 A. 181; A. W.. N. (1902) 


" 197, followed. 


that a Magistrate should inquire himself into the 
question of eligibility of a person as surety and not 
delegate such inquiry toany one elso; [p. 721, col. 2. | 


that the District Magistrate should not have 
rejected the appeal summarily merely because it 
did not contain just the particulars he wanted and 
that he was bound by law to examine the facts and 
see whether the order of the Magistrate réquired 
amendment; [p. 722, col. 1.] 


that under -section 123 (2) of the Criminal Pro- 
cedure Code, inasmuch as the order for security 
specified a term exceeding one year during which 
accused was to be of good behaviour, the Magistrate 
in ordering detention of the accused should have 
referred the case to the Sessions Court and that the 
fact that the Magistrate ordered imprisonment for 
one year only did not affect the question of juris- 
diction; [p. 722, col. 1.] 

thata delegation of the power toinqnire into questions 
of the eligibility of surety to the Sub-Inspector who 
was the same who had challaned the case was 
peculiarly objectionable.. [p. 721, cdl. 2.) . 

Petition for revisiofi of an order of the 
Magistrate, first Class, Sargodha, District 
Shahpur, dated the 5th March 1913. 

JUDGMENT.—No one has appeared, but 


nevertheless in my opinion the case is one 
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refusing a surety. A very little 
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that should not be dismissed for default 
The order of the Magistrate was that pebi- 
tioner should give a bond under section 110, 
Criminal Procedure Code, to be of good 
behaviour for three years for Rs. 1,000 with 
respectable sureties. He does not say whether 
each aud allare liable for Rs. 1,000 on 
oceasion arising or Rs. 1,000 between them. 
Particulars like this should always be stated 
so as to prevent misunderstandings later, 
In his preliminary order the Magistrate 
included the condition that the stieties 
should be residents of places so near to 
accused that they could control lim; but 
this is not to be found inthe final order. 


Petitioner offered as -sureties two descend- 
ants of his own great-grandfather (Husain 
and Qaim), one Dara and one Bagri. The 
last named is rejected os being a boy, the 
first two as relatives and Dara as bad 
character himself. Financially it is admitted 
that each of these persons is fit to be surety 
for Rs. 1,009. Now I would like to point 
out that mere relationslip is no reason for 
reflection 
will show thata relation is more likely thau 
any other person to have influence overa 
man and to be able to keep an aye on 
him; in short relationship is a recom- 
mendation, In this view lam supported by 
Emperor v. Shb Singh (1). There- 
fore Husain and Qaim should have 
been accepted. As regards Bagri, who is 
said to be a boy and so to be ineligible, 
and as to Dara said to have been twice 
convicted, I can find on the record no 
proof of the alleged facts. It is true that 
the Sub-Inspector of Police who challaned 
the case reported that Dara had two 
convictions against him ; but in 
Emperor v. Kaim Khan (2) it was laid 
down that a Magistrate should inquire into | 
such matters himself and not delegate 
such an inquiry to any one. fn the 
present case such delegation wus peculiarly 
objectionable, for the Sub-Inspector, who 
reported as to Dara, was the same who 
challaned the case. Dara was never asked 
if he admitted his previous convictions, 
nor was petitioner allowed any say in the 
matter. I am further unable to find any 


(1) 26 A. 181; A. W. N. (1902) 197. 
(2) 18 P.R. 1966 Cr; 14 P.L.R. 1907; 6 Cr L.J. 118, 
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verification of 
is a boy.. 

It has frequently been pomted out by 
authority that the object of the law as to 
security for good behaviour is not to fill thejails 
with bad characters, butto bring reasonable 
pressure to bear on such persons to respect 
the law. In my opinion it is not reasonable 
in the present case to insist upon four 
sureties at all. Two sureties are ample 
in fuch a sum as Rs. 1,000 ¢e. Rs. 500 
each. The Magistrate should for future 
guidance carefully study the law and such 
rulings as those noted above, to which may 
be added Wasaya v. Emperor (3) and the 
rulings relied on in these cases. 

So much for the Magistrate, first Class. 
The District Magistrate when the case 
came before lim took up an attitnde it 
is impossible to commend. ‘The petition 
to him was quite explicit enough; and it 
was extremely hard on his part, merely 
because it did not contain just the parti- 
culars he wanted, to dismiss it summarily. 
He was bound by law toexamine the facts 
mud see whether the order of the Magis- 
trate, Brst Class, required amendment ; and 
the Pleaders who appeared for the petitioner 
could have answered any questions. 


the assertion that Bagri 


Jn conclusion, I must point ont another 
grave irregularity that has been committed 
under section 123 (2), Criminal Procedure 
Code. Inasmuch as the order for security 
specifies aterm exceeding one year during 
which accused is to be of good behaviour, 
the Magistrate in ordering detention of the 
accused should have referred the case to 
the Sessions Court. No doubt the Magistrate 
ordered imprisonment for one year only, 
after the failure of the accused to furnish 
adequate security; but this does not affect 
the question, and probably the reduction 
to one year ab that stage was illegal. - 


In a case dealt with as this one has 
been, the only satisfactory course for this 
Court is to set aside the whole of the 
proceedings, including the orders of both 
the Courts below and to order re-trial. It 
is hoped that on re-trial the irregularities 
noted above will be avoided and the demand 
for security be reduced to reasonable 
dimensions. 


(3) 28 P. R. 1901 Cr, 


(1915 


a 


I allow the revision and set aside the 
proceedings and orders of both, Courts and 
order re-trial. . 


Reviston allowed. 


PUNJAB CHIEF COURT. 
ORIGINAL SIDE Crvie Case No. 17 or 1914. 
December 8, 1914. 
Present:~-Sir Alfred Kensington, KT., 
Chief Judge, Mr. Justice Rattigan 

l aud Mr. Justice Shadi Lal. 
In the malter of LEGAL Pracrrvioners ACT, 
XVIII or 1879, AND or Bhai CHANDA 


SINGH, PLRADER, Curer COURT, 

Legal Practitioners Act (XVIII of 1879), s. 13 (1) — 
Reasonable cause—Scope — Misconduct—Open letter 
by Plender concerning Head of District —lis nature 
anl manner of circulating—Lmproper—Liability of 
Pleader—Litigation between parties — No excuse— 
Pleader offering bribe to local Commissioner in a case to 
secure decision in favour of his client— Evidence Act 
(I of 1872), s. 47—Opinion as to handwriting of 
one’s clerk—_Relevancy. 

Section 13 clause (f) of the Legal Practitioners Act 
is not confined to misconduct of a practitioner in his 
professional capacity. [p. 724, col. 1.] 

An open letter containing passages of a highly 
improper nature concerning the Head ofa District 
(Deputy Commissioner) and addressed to him and 
circulated to alland sundry is grossly improper at 
any time, whatever the position of the writer may be, 
and espocially a Pleader cannot be permitted to 
inisconduct himself in this serious manner. [p- 726, 
col. 2, 

Thefact that the Pleader was a litigant against the 
Deputy Commissioner, will not‘enable him to escape 
liability in his capacity as Pleader and thero is gravo 
aggravation if the letter is sent to the presiding 
Officer of the Court in which the-suit by the Pleader 
eT the Deputy Commissioner is pending. [p. 726, 
col, 2. j 

Where a Pleader, who had been engaged for tho 
defendant in a case, senta letter to the local Com- 
missioner appointed therein asking him to report 
in favour of the dismissal of the plaintiff's claim 
without fail, and making an alternative suggestion 
which could not be readas anything else than a direct 
offer of a bribe: ` ý 

Held, that tho Pleader was guilty of gross .miscon- 
duct. [p. 726, cols. 1 & 2.] 


Tho opinion of a person as to the identity of 
handwriting of his clerk is relevant under section 47 
of the Evidence Act, [p. 727, col. 2.] 
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Mr. Qertel, for Bhai Chanda Singh. 
ORDER.—-This is an  inqniry 


under 


clauses (f) and (b) of section 13, Legal l 


Practitioners Act, XVIII of 1879, into 
the conduct of Mr. Chanda Singh, Pleader, 
first grade, with reference to matters which 
oceurred while he was engaged in practice 
at Jserozepore. Mr. Chanda Singh is aged 
Stand has been blind from early infancy, 
so that he has never learnt to write. He 
has nevertheless shown remarkable ability 
in contending with this affliction, and has 
been a prominent Pleader since 1889. His 
blindness compels him to trust to agents or 
clerks for those details of his work which require 
writing, but bis very retentive memory 
enables him to keep in mind the intricate 
details of cases which he undertakes, and 
to dictate applications or other documents 
which require to he presented in Court. 

(2). This is not the first occasion upon 
which disciplinary action has been taken 
against Mr. Chanda Singh. On the 16th 
of March 1908, a Division Bench of the 
Chief Court found him guilty of grave 
misconduct “during which he did not hesitate 
to attain his ends by false swearing,” 
and he was at first dismissed. On an 
application for review the Court, on the 5th 
of Febrnary- 1909, reduced the sentence to 
one of suspension from practice for three 
years with effect from the 16th of March 
1908. In this final order the learned 
Judges stated that it was only because 
Chanda Singh was a blind man, and, there- 
fore, incapacitated altogether from earn- 
ing his livelihood otherwise, that they were 
prepared to take a more lenient view after 
he had expressed “sincere contrition for 
past lapses and a determination to act in 
future with probity and uprightness in the 
exercise of his profession.” Mr. Chanda 
Singh then appealed unsuccessfully to their 
Lordships of the Privy Council whose final 
order was passed on the 22nd of February 
- 19105. As a result he remained under suspen- 
sion for the three years from March 1908 to 
March 1911, though in his evidence he 
has apparently, through error, given the 
period as running from*June to June. 

(3). During 1912 and 1918 there was 
considerable friction between Mr. Chanda 








*Seo 6 Ind. Cas. 269.—Ed. 
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Singh and the civil authorities at Ferozepor® 
over matters with which we are not 
directly concerned. We understand that 
allegations of impropriety were made by the 
Deputy Commissioner, Mr. Bosworth Smith, 
against Mr. Chanda Singh, to both the 
District and Divisional Judges, but without 
any definite result. Mr. Chanda Singh on 
the other hand considered himself 
aggrieved at the mention of his name by 
Lala Damodar Das, a highly placed officer 
in the Provincia! Civil Service, in the course 
of his report madein ccnnection with the 
conduct of Sirdar Bhagat Singh, a Sub- 
Registrar of the District. Bhagat Singh 
had figured somewhat prominently in the 
previous case throngh which Mr. Chanda 
Singh got into trouble before, and he is also 
a prominent witness in the present inquiry. 
We consider it unnecessary to go into any 
detail about Mr. Chanda Singh’s grievances, 
and wecould not properly do so as the 
matter is still sub judice. The upshot has 
been that Mr. Chanda Singh, onthe 22nd of 
April 1914, filed a civil suit for damages, 
claiming Rs. 10,500 against Mr. Bosworth 
Das. ‘This suit is 
still pending at Ferozepore and the rights or 
wrongs of the affair cannot now be discussed. 
All we need say is that feelings were undonbt- 
edly strained on both sides for the period 
of about a year ending with April 1914. 

(4). Itis represented by Mr. Chanda 
Singh that the service on Mr. Bosworth 
Smith as a defendant in the civil suit was 
effected on the Lith of May 1914. On 28th 
of May 1914, he admittedly addressed Mr. 
Bosworth Smith in what he has himself 
described as the ‘open letter’ printed at pages 
lto4ofthe paper-book. On the 26th of 
May Mr. Bosworth Smith forwarded a copy 
of this letter to the Chief Court complain- 
ing that if had been publicly circulated 
in the Ferozepore Barroom, and that copies 
had been distributed to many persons, 
naming among others his Head Clerk, Mr. 
Keelan, Lala Mool Chand, Additional District 
Magistrate, Munshi Niaz-ud-din, District 
Judge, Lala Raja Ram, Subordinat Judge, and 
My. Connor, Extra Assistant Commissioner. 
Mr. Bosworth Smith’s complaint was that 
the publication of this letter containing 
gross untruths, particularly as a copy had 
been sent to the District Judge before 
whom the civil suit against him was pending, 
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amounted to grave professional miseondxct 
and constituted a reasonable cause under 
clause (f) of section -13, Legal Practi- 
tioners Act, for taking action against the 
writer. 

(5). The Chief Court considered an 
inquiry necessary and took action appoint- 
ing the Government Advocate to prefer 
charges under rule 21, at page 69, Rules 
and Orders of the Chief Court, Volume HT, 
Edition 1911. The charges in this respect 
are covered by Nos. 1 to 6 of the state- 
ment of charges printed at page 4 of the 
paper-book, but before the matter came 
up for hearing a* further communication 
was received by the Government Advocate 
from Mr. Bosworth Smith in September 
1914, in consequence of which charges 7 
and § were added under clause (b) sec- 


tion 18, Legal Practitioners Act, in con- 
nection with an alleged grave offence 
committed by Mr. Chanda Singh on or. 


about the 24th of May 1912, of which 
the circumstances had only been brought 
to the Deputy Commissioner’s notice by 
Sardar Bhagat Singh in August 1914. 
The additional charges 7 and 8 were then 
framed in connection with this separate 
matter and the whole statement of charges 
was communicated. to Mr. Chanda Singh 
in the letter of Sth October 1914, printed 
at page 6 of the paper-book, which directed 
him to attend the Chief Court on the 
13th of November 1914 and to bring 
with him all evidence, documentary or other, 
which he might wish to produce before’ the 
Court. 

(6). The case has been before us on the 
13th, l4th, 21st, 23rd and 30th of Novem- 
ber and a considerable amount of evidence 
has been taken for what may be called 
both the prosecution and the defence. “We 
have felt some difficulty in conducting 
the inquiry systematically owing to the 
piecemeal manner in which Mr. Chanda 
Singh disclosed his defence to the charges. 
He confined himself on the 13th of Novem- 
ber to a brief oral denial of all charges 
except that he admitted addressing the open 
letter to Mr. Bosworth Smith on the 25th 
of May. He was then reticent as to charges 
7 and 8 aud we understocd that he did 
not deny that the letter of the 24th of 
May 1912, referred to therein, was written 
by a man named Uttam Singh. It was 
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“only at a later stage of the inquiry, after 


Uttam Singh had been examined as witness 
No, 11 for the Crown, that Mr. Chanda Singh 
put forward the theory that this letter 
was not, in fact, written by Uttam Singh 
at all, and was an absolute forgery by 
some other person unknown acting on 
behalf of Sardar Bhagat Singh. Wethen 
endeavoured to clear the matter up still 
further by recalling Uttam Singh, but 
without success as the man had, in the 
meanwhile, disappeared leaving no trace. 
Then again on the 28rd of November 
after the Government Advocate had ad- 
dressed the Court in support of the charges, 
we had to adjourn the case for a week 
to hear Mr. Chanda Singh’s Counsel, but 
on the date then fixed his Counsel with- 
drew from the case, saying that his client 
had taken away his brief and given him 
to understand that he would make his 
own arrangements for the reply. As a 
fact instead of replying orally Mr. Chanda 
Singh then filed a long statement, described 
by himself as “his written statement,” 
which purports to be an amplification of 
fhe original oral pleas for the defence. 
We regard this document moré asa written 
argument traversing the whole case, inelud- 
ing the evidence produced by ‘the Crown, 
than as the concise written defence con- 
templated by rule 22, page 69, Rules and 
Orders, Volume III. To avoid prejudicing 
Mr. Chanda Singh we have- placed the 
document on record, and Mr. Chanda Singh 
then informed us that he had nothing 
more to say. This method of conducting 
his case partly through Counsel and partly 
in person has been exceedingly inconvenient 
and throughont the inquiry we have felt that 
Mr. Chanda Singh was desirous of protract- 
ing the proceedings to an inordinate 
extent. 

(7). Turning now to the precise charges 
we will deal first with the oper letter. 
It may be premised that a letter so des- 
cribed was intended by the writer for 
public circulation and- not merely for 
private use. Mr. Bosworth Smith, witness 
No. 1 for the Crown, has proved its receipt 
by him, and all the fife persons named by 
him including Munshi Niaz-ud-Din, District 
Judge, before whom the civil suit against 
Mr. Bosworth Smith and Lala Damodar 
Das was pending, haye sworn as witnesseg 
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Nos. 2 to 4, & and 10 that the letter 
was actually sent to them on* or about 
the 25th of May 1914, most of them 
adding that it was delivered by Mr. Chanda 
Singh’s munshi as being sent by Mr. Chanda 
Singh himself. In addition to this we 
have the evidence of Gujar Ram, witness 
No. 6, a section-writer, who says that a copy 


of the letter was given to him by Mr. 
Chanda Singh, though at a later date 
apparently in the frst week of June. 


Further Karm Chand, witness No. 7, 
proprietor of a local press at Ferozepore, 
proves that negotiations had been entered 
into, presumably by Mr. Chanda Singh, 
to get 100 copies of this letter printed. 
The negotiations fell through, as the witness 
declined to undertake the work and he 
returned his copy of the letter to Mr. 
-Chanda Singh after having had it read 
out in the Ferozepore Bar room in Mr. 
Chanda Singh’s presence. Then again Barkat 
Ali, witness No, 9, Editor of the “Observer” 
newspaper published in Lahore, has stated 
that he received a copy of the letter and 
published it in his paper in the issue of 
the 30th of May 1914. He understood 
that the letter had been sent to him for 
publication by Mr. ‚Chanda Singh, though 


the latter subsequently denied this in a 
letter of the 6th of November. It is, 
however, very material to notice that in 


spite of the publication, Mr. Chanda Singh 
never wrote to the Editor disclaiming the 
letter or objecting to its publication. Finally 


Pendit Girdhari Lal, Pleader, witness No. — 


5, has proved the fact that the open letter 
was read outin the Ferozepore Bar room pro- 
bably soon after its publication in the “ Ob- 
server ” of the 80th of May, in the presence 
of Mr. Chanda Singh who neither repudiated 
nor confirmed it. 


(8). As against all this Mr. Chanda 
Singh, who elected under rule 23 to go 
into the witness-box himself as witness 
No. 6 for the defence, has sworn that he 
only made three copies of the letter, one 
of which was sent to Mr. Bosworth 
Smith, one to Government, while one was 
sold on the afternoou® of the 24th of May 
to a Pleader named Ram Lal who has not 
been called. He has asked us to believe 
this story on the strength of evidence by 
another Ram Lal, defence witness No, 4, who 
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has been his munshi since August 1913. 
This witness, who is little more than a 
boy, aged 18, states that only three copies 
of the open letter were prepared and Mr. 
Chanda Singh’s insinuation seems to be 
that after Mr. Bosworth Smith received 
his copy he placed it in the hands of 
Lala Kanshi Ram, the present head of the 
Forozepore Bar, and that it was Mr. Kanshi 
Ram who circulated copies to Munshi 
Niaz-ud-Din and others and also sent a 
copy -to the “Observer” newspaper in 
order to get Mr. Chanda Singh into 
trouble. 

On the evidence before us we have no 
hesitation in saying that we entirely 
disbelieve Mr. Chanda Singh’s version of 
the matter. We have no doubt whatever 
that he did cirzulate copies to many of 
Mr. Bosworth Smith’s subordinate officials 
and to the District Judge, on the 25th of 
May, at the same time as the letter itself 
was sent to Mr. Bosworth Smith, and 
probably before he had sold the copy to 
Ram Lal, Pleader. We reject as impossible 
and absurd any suggestion. that this 
circulation was contrived by Mr. Bosworth 


Smith, am officer of the Indian Civil 
Service of 17 years’ standing, through 
Lala Kanshi Ram, a Pleader in good 


position at Ferozepore, while itis to our 
minds inconcievable that so shameful a 
conspiracy could have been devised and 
carried through in the very short 
time available. We observe that Mfr. 
Chanda Singh has not attempted to call 
Lala Kanshi Ram as a witness and 
we have nothing but his own word for it 
that Lala Kanshi Ram is what he is 
pleased to describe as his ‘mortal enemy.’ 
No reasonable explanation of this alleged 
enmity has been given to us and there 
is nothing to support it except a bare 
statement of Jasbir Singh, witness Na. 7 for 
the defence, who has only begun practising 


as a Pleader in Ferozepore since June 
1912. 
(9). Our finding is that Mr. Chanda 


Singh did in fact circulate the letter very 
widely as stated by various witnesses for 
Crown. The letter itself contains 
much matter open to the strongest possible 
objection under any circumstances. It was 
a thoroughly improper letter to send to the 
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District Judge in particular, seeing that it 
attempts to discredit Mr. Bosworth Smith 
who was at the time a defendant in Mr. 
Chanda Singh’s civil suit pending in that 
Judge’s Court. It contains, among other 
things, an allegation that Mr. Bosworth 
Smith. had seriously attempted to evade 
summons as a defendant in the suit. Mr. 
Chanda Singh has endeavoured to prove 
this allegation by calling Miran Bakhsh, 
D. W. No. 5 clerk of the District Judge’s Court, 
to whom the service of the summons on 
the Deputy Commissioner had been 
entrusted. The evidence of this witness 
does not support the allegation in any way 
whatever. It appears that on two occasions 
he was waiting with an envelope containing 
a summons when Mr, Bosworth .Smith was 
either leaving his Conrt-house, or entering 
his private residence. On both occasions 
Mr. Bosworth Smith, being engaged with 
other gentlemen, merely told the witness 
to take the letter to his office without 
being informed of the nature of its contents. 
Eventually the summons was served without 
any difficulty and we are satisfied that 
Mr. Bosworth Smith did not in fact 
consciously throw any difficulties im the 
“way of service. Quite apart from this 
gratuitously insulting paragraph in the open 
letter there are other passages init of a 
highly .improper nature, considering that 
the writer was 
the District, and tbat the object evidently 
was to bring prejudice to bear against, 
and to show gross disrespect to, the 
Deputy Commissioner. 


. (10). It is argued for the defence that 
granting all this, the sending of this letter 
by Mr. Chanda Singh in’ his private 
capacity does not amonnt to a reascnable 
cause for disciplinary action within the 
meaning of clause (f) of section 13 of the 
‘Legal Practitioners Act. As to this, the 
law has not always been construed with 
uniformity in respect of clause (f), but 
the weight of authority appears to us 
distinctly in favour of the view that the 
clause is not confined to misconduct of a 
practitioner in his professional capacity. We 
refer to the Full Bench rulings Le Mesurier 


~ v. Wajtd Hossain (1) and In the matier of Two 


(1) 29 C. 800; 6 C. W. N, 556. 
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Second Grade Pleaders (2), in support of 
this construction, which is to somesextent 
also recognized by the ruling in In the matter 
of a Mukhtar (3). The words of the clause are 
so extensive that we do not think them 
capable of any other interpretation, 
though it might be possible to regard an 
offence of the kind as less serious where 
the misconduct is not directly traceable to 
an act done in a professional capacity. 
In the present case, however, there is the 
grave aggravation that My. Chanda Singh 
sent this letter to the District Judge among 
others, and throughout the letter there is 
a total misapprehension on his part of the 
proper attitude for a responsible Pleader 
to adopt in his communication with the 
Chief Civil Officer in charge of a District. 
We cannot allow the fact that Mr. Chanda 
Singh was a litigant against the Deputy 
Commissioner to enable him to escape 
liability in his capacity of Pleader. A letter 
of this kind circulated to all and sundry is 
grossly improper at any- time, whatever the 
position of the writer may be and we 
cannot permit a Pleader to misconduct 
himself in this serious manner. We regard 
the charges 1 to 6 as amply proved and 
even if they stood alone, we should be 
disposed to treat them as justifying Mr. 
Chanda Singh’s dismissal, looking to the 
previous grave misconduct of which he was 
found guilty in 1908. 

(11). There remains the still more serious 
charge under heads 7 and S in respect of ` 
the letter, dated about the 24th of May 
1912. The question which we have here to 
determine is one of factonly. If Mr. Chanda 
Singh sent this letter to Sardar Bhagat 
Singh, wecan hardly conceive a more grave 
case of flagrant misconduct on the part of 
a Pleader. The undisputed facts are that a 
civil suit was proceeding at the time between 
Pahara Singh and Phuman Singh in the Court 
of a Munsif at Ferozepure. Mr. Chanda Singh 
was the Pleader for tle defendant, Phuman 
Singh, and Sardar Bhagat Singh had been 
appointed local Commissioner. The letter 
purports to have been sent by Mr. Chanda 
Singh to the local “Commissioner asking 
him to report in favour of the dismissal of 


(2) 6 Ind. Cas. 313; 34 M. 29; (1910) M. W. N. 
168: 8 M. L. T. 22; 20 M. L. J. 600; 11 Cr. L. J. 310, 
(3) 9 P. R. 1902; 166 P. L. R. 1901. 
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the plaintiff's claim without fail, and making 
an alternative suggestion which cannot be 
read as anything else than a direct offer 
of a bribe. The record of the case is before 
us as Exhibit P-l4. As a fact the local 
Commissioner found in the plaintiff’s favour 
for Rs. 600 and the case was, eventually 
decided on compromise in his favour for 
Rs. 350, though the writer of the letter 
had urged that the claim should be found 
to be entirely false.. 

(12). The case for the Crown is that 
this letter was written on behalf of Mr. 
Chanda Singh ‘by Uttam Singh, witness No. 11, 
who was admittedly in his service as a 
qaunsht from 1902 to 1908 and again from 
at least November 1912 till June 1913. These 
- are the dates as alleged by Mr. Chanda 
Singh and they are to this evtent supported 
by his register of fees and office expenses 
(Exhibit D-5). There are no entries in 
this register as it now stands indicating 
that Uttam Singh was employed as a munshz, 
or at any rate paid as such, during the 
period October 1911, till November 1912. 
Nevertheless Uttam Singh has” stated 
positively that he was in Mr. Chanda Singh’s 
service during that period and that he did 
write the letter in question at his dictation, 
It is urged for the defence that the letter 
does not as usual bear Mr. Chanda Singh’s 
seal, but Sardar Bhagat Singh has prodaced 
various post cards or letters, Kixhibits P-10 
to 13 and 15 to 18, purporting to have come 
from Mr. Chanda Singh, none of which bear 
his seal, and we have another letter (Exhibit 
P-23) admittedly written by Mr. Chanda 
Singh to the Deputy Registrar of the Chief 
Court on the 29th of September 1914, 
which also. bears no seal. We consider it 
sufficiently established that there is no 
uniform practice among the writers of Mr. 
Chanda Singh’s letters of getting his seal 
affixed. 

(13). Apart from Uttam Singh’s positive 
evidence that he wrote the letter P-3 and 
addressed the envelope P-2, we have Sardar 
Bhagat Singh’s evidence that he well knew 
Uttam Singh’s writing, many of the post 
cards referred to having been written by 
Uttam Singh while in Mr. Chanda Singh’s 
service, and that he had often seen him 
writing both at his own house and at Mr. 
Chanda Singh’s. His story is that he kept 
the letter with its envelope and produced 
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them in August 1914 because he knew 
that Mr. Chanda Singh was under a cload 
in connection with the open letter. There 
is a slight discrepancy in evidence here, as 
Mr. Bosworth Smith thought that the letter 
reached him by post shortly before the 17th 
of August while Bhagat Singh says that he 
made it over to the Deputy Commissioner 
through Lala Kanshi Ram, Pleader. We 
do not regard this discrepancy as of any 
importance. Ib is quite obvious that the 
intention was to communicate the lettor to 
the Deputy Commissioner, and the preciso 
mannerin which it reached him is immaterial. 
(14). Lala Ram Rakha Mal, Barrister, 
Ferozepore, witness No. 13 for the Crown, has 
had Uttam Singh in his-service for some 
four months in 1914, and he also is posi- 
tive so far as he can give an opinion that 
the letter in question is inthe handwriting 
of Uttam Singh, having had many oceasions 
for getting documents written by Uttam 
Singh as his clerk. We accept the fact 
that neither the witness Bhagat Singh nor 
Ram Rakha Mal can be treated as experts 
on the question of handwriting under sec- 
tion 45 of the Indian Evidence Act, but 
their opinion as to the identity of the 
writing is relevant under section 47, In 
each case we put their opinion to the tost 
by handing to them without previous warn- 
ing the record of the civil suit Pahara Singh 
against Phuman Singh to see whether they 
could identify any documents thereon as 
written by Uttam Singh. They each picked 
ont with.ut difficulty certain applications, 
written statements, covering lists of docu- 
ments and written arguments of Mr. Chanda 
Singh as Pleader for the defendant at 
pages 21, 29, 43, 45, 105, 109 and 121 of the 
record. At one time Mr. Chanda Singh 
asked that the Government expert in hand- 
writing might be called from Calentta on 
the point, but this could not be done without 
excessive expense and delay and the matter 
was not further pressed in later stages of 
the hearing. Snglish Judges may well 
hesitate to pnt themselves forward as ex- 
pressing an opinion ona question of verna» 
calar writing in Urda howiver eni lent 
they may feel, bub Mr. Justice Shali Gol, a 
member of the Banch holding the inyuiry, 
is thoroughly competent to give an opinion“ 
ona point of this sort, and after a minute 
examination of the haal writing of the letter, 
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post cards and documents referred to in the 
record of the civil suit, he has no doubt 
whatever that all these various documents 
were written by one and the same person. 
Even Mr. Chanda Singh’s own witness No. 2, 
Sardar Iqbal Singh, a Pleader of Lyallpur 
and a first cousin of Uttam Singh, has been 
obliged to say that both the letter P-3 and 
post cards P-10 to P-13 look as if they 
were written by Uttam Singh, though he 
can give no opinion as to the writing of 
the address on the envelope P-2. Our 
conclusion is that there is no reasonable 
doubt that all these various documents really 
were written by Uttam Singh. He had 
unfortunately been allowed to leave the 
Court at a time when we were not aware 
that this would he denied by Mr. Chanda 
Singh, and he was, therefore, not asked to 
‘dentify his writings in the post cards or in 
the record of the civil snit. We are satisfied 
that he really did write the various docu- 
ments put in on behalf of the defendant, 
Phuman Singh,in the civil suit, through 
Mr. Chanda Singh as the defendant’s 
Pleader, and a3 these documents cover the 
whole period 6th March to Sth July 1912, 
we cannot donbt that, whatever Mr. Chanda 
Singh may say, Uttam Singh really was 
acting as his munshi during this period 
notwithstanding the fact that he is not 
so shown in the register D-5. The register 
‘itself strikes us as of little importance, qvite 
apart from the possibility that it may have 
been got up im its present form for the 
purposes of the inquiry before us. It proves 
nothing, unless we are to rely on ‘the absence 


of entries in Uttam Singh’s hand from March. 


to: November 1912. Considering what an 
old servant Uttam Singh had been of Mr. 
Chanda Singh, we think it quite likely that 
being ont of employ at the time he may bave 
assisted his former master or he may have 
been, as he says, regularly employed from 
November 1911, though his pay is not shown 
in the register. 


(15). The weak point in the case about 
this letter is that Uttam Singh undoubtedly 
when first questioned by a Magistrate denied 
having written the letter, and that his sub- 
sequent admission that he was the writer 
was made at the time when he was under 
fear of a criminal prosecution, understood to 
be still pending, for a relatively trivial offence 
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of disobedience to an order of the District 
Magistrate. We have taken this matter 
carefully into account, but we cannot attach 
much importance to the original hesiteéting 
denial by Uttam Singh of his writing as de- 
posed to by Sultan Asad Jan, Magistrate, called 
as defence witness No. 1. The record of. 
the statement in question is said to have been 
lost, but even if we take the fact as proved, 
it only amounts tothis that Uttam Singh was 
at first afraid to identify so incriminating ' 
a letter as having been written by him, 
and this is not very surprising. 

(16). Asregards Bhagat Singh’s connes- 
tion with the letter in question, the insinua- 
tion made by Mr. Chanda Singh is that 
Bhagat Singh was already in trouble with 
the Deputy Commissioner about his work as 


Sub-Registrar, and that he has concocted 


this letter as a means of getting out of 
trouble. His previous connection 
with Mr. Chanda Singh may be not to his 
credit, but while he was in the witness-box 
he struck us as giving his evidence without 
bias and ina straightforward manner, and 
we see great difficulty in accepting the 
defence theory. Jt would be extremely 
dangerous for Bhagat Singh to attempt to 
make up a case of this kind, and nearly impos- 
sible for him to do so without serious risk of 
the story breaking down in material particulars. 
It is trie that the letter in question 1s not itself 
dated, butitisenclosed in an envelope bearing 
date the 24th of May 1912, eight days after 
the appointment of Bhagat Singh as‘a local 
Commissioner in the civilease. If we are to 
accept the defence theory it was necessary 
for Bhagat Singh not only to get hold of 
Uttam Singh and induce him to make-up a 
bogus letter, but also to be able to produce 
an envelope bearing a post mark more than 
two years old, soas to fit in with the date 
on which he had been appointed local 
Commissioner. All this is very much easier 
said than done, even if we assume that 
Bhagat Singh is prepared to proceed to 
such extraordinary lengths inorder to recover 
his good name in the eyes of the Deputy 
Commissioner. Our finding is that the 
letter is genuine and was sent by Mr. Chanda 
Singh to Fhagat Singh eat the time, and 
that it has been now produced by Bhagat 
Singh in all good faith, whatever his motiyes 
may have been, - - 
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(17). We do not think it necessary to say 
much about the various wild allegations made 
in Mr. Chanda Singh’s final written state- 
mente of defence. We totally disbelieve 
him when he says that he was not employing 
Uttam Singh in May 1912, and we decline 
to believe that Lala Kanshi Ram, Pleader, 
- would condescend to anything so disgraceful 
as assisting in the concoction of a false case 
against Mr. Chanda Singh. We must, there- 
fore, hold that the charges made under heads 
7 and 8 are also clearly established, the 
inference being that Mr. Chanda Singh 
when employed as a Pleader is prepared to 
adopt the most improper methods of 
endeavouring to secure a verdict in his client’s 
favour. 


(18). Our conclusion is that Mr. Chanda 
‘Singh is guilty on both charges against 
him, and that, so far from endeavouring to 
conduct himself honourably, as promised 
when he was lemently dealt with on 
the last occasion, he has now shown 
that he is a man prepared to disgrace the 
legal profession in the most flagrant manner 
possible, and further to have resort to every 
kind of shift and untruth when endeavouring 
to clear himself*from the charges brought 
agains him. We consider that any further 
leniency is entirely out of the question, and 
the only order we can pass is that he be now 
permanently dismissed from his position 
as a Pleader and debarred from ever again 
acting in that capacity in the Punjab. An 
order to that effect will be notified by the 
Registrar of the Chief Court in the Punjab 
‘Government Gazette under rule 25, at page 
70, Rules and Orders, Volume ITI. 


(19). Copies are appended of (1) the 
open letter referred to in charges 1 to6 
and (2) a translation (the correctness of 
which has not been challenged) of the letter 
of about 24th May 1912, referred to in 
charges 7 and & We have not thought 
- it necessary to encumber our order with 
detailed extracts from these documents, as 
in our opinion they speak for themselves. 
Weare almost exclusively. concerned with 
the questions of publication and authenticity. 
After our findings upon these two points we 
need only add that We regard the Jetters as 
a complete exposure of Mr. Chanda Singh’s 
perverse conception of his privileges and 
responsibilities as a Pleader, and of the 
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lengths to which this thoroughly unserupu- 
lous practitioner has been prepared.to go in 
order to seek his own ends, 

à Pleader permanently dismissed, 





APPENDIX (D). 


AN OPEN LETTER TO Alr. B. N. Boswoutit 
Satu, I.C. S$, Deputy CONMISSIONER, 
District MAGISTRATE AND COL- 
LECTOR OF FEROZEPORE. 


RESPECTED AND DREADED Sir, 

Respected, because it is my bounden duty 
to respect you in your capacity as repre- 
sentative here of our Gracious Sovereign, 
which 1 do with all the feelings of true 
loyalty and homage to the Crown. It is my 
duty also to respect and obey all your jast 
orders, legally issued by you as District 
Magistrate and Collector of the District. You 
will please admit there is another duty which 
l owe to myself and that duty is to respect 
myself also, and to keep my feelings of honour 
and self-respect intact. Dreaded, because be- 


‘ing compelled by feelings of self-respect and 


honour to vindicate my character before 
the public, I have had the misfortune of 
bringing a civil suit against your good self 
and your coadjutor, Lala Damodar Das, 
B. A. District Judge, Multan, and Ido 
not know what consequences may ensue 
as the result of this suit and what calami- 
ties L may have to face, you being at the 
Head of the District in which my suit against 
you is pending. Sir, I have told you how 
I both respect and dread you, and what I 
now pray for is nothing but fair play. I 
have lodged my suit against you in your 
private capacity and not as Deputy Com- 
missioner, District Magistrate, or Collector 
of Ferozepore District. I have described 
you in my suit as District Magistrate 
merely because law requires a plaintiff to 
give the name and full description of his 
defendant in the plaint. Therefore, |. 
yequest you to meet me in Court as a 
private gentleman and not to exercise your 
official powers in the defence of the suit 
against yon. You have done me wrong 
by maligning my character aud vilifying 
me in writing, | am a demandant of 
justice and you are my defendant in the 
case, Please, fair field and no foul play. 


- 
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Yo know full well that my suit was 
instituted against you on 22nd April last 
and yon will not deny thatthe news reached 
you the same evening. 

The District Judge Na Nk the Clerk 
of his Court, and I admit rightly appomted 
him, as speciunl messenger to effect the 
service of the summons upon yeu with 
a letter from bim conveying 
plaint. Although you sit next door to his 
Court, the service was not effected upon 
you till llth May 1914. 
the Court found the doors of your Court 
room closed upon him whenever he went 
to effest the service of the sammons. IIe 
vainly asked Superintendent, Vernacular 
Office, and the Reader of your Court to 
help in having the service effected, but 
none of these gentlemen also could there 
reach you with the summons anda copy 
of my plaint in his hand. The poor 
cierk, a duly aceredited messenger from 
the District Judge, went to your house 
several times and there also he found the 
doors of your house always banged against 
him. Such attempts he made many but 
in these he succeeded not, Ib was on 10th 
of May 1914 that you received from the 


Commissioner an order asking you to 
explain why you had not informed the 
Government of the suit brought against 


you by me which if came to know from 
newspapers. Yon wrote to your Head Clerk, 
to get the summons and the copy of the 
plaint, for which he 
Jadge and got them for you on llth May 
1915, which were sent to you in camp at 
“ira. You wrote to your Head Clerk to 
get pleas for you prepared by Gul Muham- 
mad and Kanshi Ram, Junior, Pleaders. 
The moment the news reached our 
Bar room, both of these two gentlemen, 
anxious to rise high in your favours, ran 
in ket haste towards the room of your 
Head Clerk, each trying 
outstrip the other in order to be the 
first to be engaged for you. After seeing 
your Jetter to the Head Clerk, the former 
‘runs to your Court to express his gratitude 
for your conferring upon him the honour 
of being your Counsel in the case against 
me. He deems it his- duty to peach and 
give you the information that in a civil 
suit pending. against me in the Qourt of 
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a copy of my- 


The Clerk of 


wrote to the District. 


his utmost to 


t1913 


Lala Raja Ram, Subordinate Judge, the 
hundi, the basis of the suit, was executed 


by me on paper two annas dhaut "of its 
proper value, for which I could be pro- 
secuted under the Stamp Law. You give 


him an order addressed to Lala Raja Ram, 
Subordinate Judge, to hand over to him 
for you the fileof said case. He came to - 


‘the Court of Lala Raja Ram, Subordinate 


Judge, shows him your order. Lala Raja 
Ram refuses, and rightly so, to hand 
him over the file for you, unless directed 
by the District Judge. The said Pleader 
writes a chit in pencil to the District 
Judge asking him to issue order, to Lala 
Raja Ram, Subordinate Judge, to hand him 
over for you the required file. The fileis taken 


.to you and returned, the said hundi being 


taken out therefrom, they ‘say, with the 
object of prosecuting me under Stamp 
Law. The moment Gul Muhammad went 
to you after seeing your letter to the 
Head Clerk, Kanshi Ram, Junior, came 
back to our Barroom and the first expres- 
sion he used was addressed to me and it 
was the following “Sardar, I have received 
the Deputy Commissioner's order to appear 
for him in your suit.” ` “You cannot dare 
appear against mein this case as I have 
already told you more than once,” said 
I. “You having appeared fm me in 
cases against Lashkar and others, out of 


which the allegations made against me by 
your relent, the basis of the present 
suit, have been taken. Yon cannot take 


advantage of the instructions I gave you 
in those cases.” I had not completed my 
say in this behalf when he left the room 
and perhaps went to you to express the 
effusious of his grateful heart to you for 
your engaging him against me. People 
say that in order to be the sole re- 
cipient of your favours, he told you 
that for certain reasons he could not 
pull on with Gul Muhammad and this 
he told you in the absence of the 
latter who had gone to take the file for 
you from the Court of Lala Raja Ram, 
Subordinate Judge. When he came back, 
Gul Mubammed says, ¿you addressed him 
as follows: ““Khawja Sahib I hope you wont 
mind if I ask Lala Kanshi Ram alone 
to conduct the case for me.” “Thank 
yon Sir,” said he, and the poor fellow 
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having been thrown overboard returned 
quite dejected and crestfallen to our 
Bar room to be the victim of all sorts of 
jeers from the members of the Bar. Sir, 
all this has had quite enough demoralizing 
effect upon the minds of those whom I 
intended to produce as my witnesses in 
the case or to engage as my Counsel 
therein. Those who had promised to con- 
duct my case for me when I served you 
with my notice thought my case against 
you pretty strong and when TI prepared the 
plaint on 22nd April last. they changed 
their opinion about the strength of my 
case and on this ground declined 
to sign the plaint as my Counsel. Hence 
up to thisday I remain unrepresented in 
the case, although I could once boast of 
having good many friends amongst the 
members of our Bar here. These gentlemen, 
whom I intended to produce as my witnesses 
and who gave me theinformation on which 
my interrogatories issued to you under 
Order XI, rule 1, Civil Procedure Code, are 
based, seem now to choose to be forgetting 
orto have forgotten what they had told 
me, on the ground of their memory being 
very weak. Now, Sir, is this all not due to 
‘the fact that you are exercising and are 
known to be exercising your official powers 
in the conduct of your defence in my case? 
These gentlemen may plead the weakness 
of my case against you or the weakness of 
their memory, but they cannot escape being 
arraigned before the Bar of the public, that 
they are afraid of your wrath as head of the 
District. 

It isno ill wind that does nobody good 
is a well-known saying and truism and it 
has happened and proved so to be in my 
case. Although you have as yet paid nothing 
to Kanshi Ram, Junior, forthe conduct of 
your defence against me, but the news that 
he is your intended CUonnsel having gone 
abroad, has brought him about rupees 800 
and 1,000 sincethe institution of my suit 
against you. It has happened thus, people 
have paid him „large sums of money in 
criminal cases now pending in the Court 
of Lala Mool Chahd, his real brother, who 
is now exercising selon 30 powers under 
_ you. Take for instance, he has been paid 
rupees hundred, and seventy-five by one 
Atma Singh of Ratta- Khera i in: his- case of 
aitenipted murder against Harhama now 
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pending inthe Court of Lala Mool Chand, 
Magistrate, firstClass, Ferozepore, with section 
30 powers. They tell him, well, Sir, here is 
the money for you; this money Lala Kanshi 
Ram himself has often been heard in our 
Bar room to say is qniet money. The 
litigants say take this money, do not appear 
for ms nor for the other side,” but the fact 
remains that bis munshi goes in Court 
when the case is called in the Court of lala 
Mool Chand and takes notes of the 
evidence. He goes there, as the Pleaders 
and the people here say, to represent his 
master and to do justice to the salt he has 
eaten. Sometimes the trick played is some- 
thing like this, a friend or a junior is also 
engaged on low payment. The ordinary 
work is done by the friend or the junior su 
engaged, but the final argument in the case 
is prepared in writing and given by Kanshi 
Ram in the hands of his juniors. Now, Sir, 
you being atthe head of the District must, 
of course, be awareof all this. But have 
you informed the Government of this state 
of affairs existing in your District? Are 
not the public justified to draw from this 
the inference that yon are conniving at it 
because he is your intended Counsel to appear 
for you against me? Has it not highly 
demoralizing influence, Jask inthe name of 
justice and fair play,on the mind of the 
party against whom Kanshi Ram is thus 
employed? T have not a word to say against 
the integrity and uprightness of Lala Moul 
Chand whom I can personally testify to be 
thoroughly honest. But the publie know 
that he and Kanshi Ram are own brothers, 
are members of the same joint Hindu family, 
eat from the same plate and what they 
earn goes to the ancestral joint till. There- 
fore, Sir, I again repeat the fact hat you are 
exercising an extraordinary influence by your 
official capacity upon the result of my ease 
against you. I, therefore, do not think it too 
much to ask youin the name of fair play and 
justice either to get yourself transferred from 
this District or to apply to Chief Court for the 
transfer of this case to some other District. 
Although, I know, with thousand and one 
complaints from the Ierozepore public 
against you and in, spite of your various 
vagaries here the Government has not al- 
ready thought i6 fit to transfer you from 
this District, but I am sure the senseof a 
true Briton for fair play will now urge 
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you to adopt one of the two courses suggest- 
ed by me. 
(Sd.) CHANDA SINGH, 


Pleader, 


Dated 23th May, 1914. 
APPENDIX (2). 


Translation of the letter fram Chanda Singh, 
Pleader, to Surdar Bhagat Singh Ji. 


Dear Sardar Biuacar SINGH, 


At thistime Phuman Singh has come to 
me. He says: “Bhagat Singh has had 
service effected upon me.” |, however, 
told you that there was no need for service 
upon Phuman Singh, because there was no 
acquaintance or relation of lis in Monza 
Lambe to give evidence for him. The 
plaintif’s claim is, as I- have already told 
you, absolutely false. His first wife“ is 
alive, as also his son. What need had he 
to contract n second marriage and give 
Rs. 600 to such person as was neither the 
father nor brother of the girl, and, therefore, 
incompetent to effect her betrothal? No 
betrothal ceremonies were solemnised, The 
plaintiff’s claim is altogether false. Phnuman 
Singh has paid me a handsome money as 
my fee: and for this reason I wish plaintiff's 
claim to be dismissed without fail. Your 
report shculd be, to the effect that yon have 
made full. enquiry inthe village, and found 
the claim to be false and based on enmity. 
You should make a therough and careful 
enquiry. The plaintiff appears to have some 
relatives in Mouza Fattan. It is, therefore, 
just possible that they may try to bring 
pressure to bear upon you. If that be the 
case, you should refuse to submit a report. 
You will not lose your commission fee of 
Rs. 10. l will pay you the amount from my 
own pocket or get it paid to you by the defend- 
ant. Thereport should not be against him. 
Herein fail not. You had better send 
your report to me by the 28th and I will 
myself present it in Court; or you may send 
the report direct to Court by post and inform 
me of its contents by means of a letter 
from Rakha to my address. as was verbally 
proposed (hy you). 
(Sd.) CHANDA SINGH, 


Pleader, Herozepore. 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEALS Nos. 635 AND 673 or 2913 
August 27,1913. - . 
Present:—-Mr, Justice Sharfuddin and 
Mr, Justice Teunon. 
In Cr. A. No. 635 or 1913 
DWARKA SINGH— APPELLANT 
In Cr. A, No. 673 or 1913 
UPENDRANATH GHOSE-— APPRULANT 
, CETSUS 
EMPEROR—Resroxpexr, 

Criminal Procedure Code (Act T of 1898). s. 239-- 
Principal ofender and abetter, joint or separate trial of 
-—Judicial discretion. 

Under section 239, Code of Criminal Procedure, 
judicial discretion has been given tothe Court to 
try the principal offender and the abctter either 
jointly or sepnrately; and the manner in which this 
discretion should be exercised must depend on the 
facts of each case, [p. 732, col. 2.] 


In Cr. A. No. 635. 
Mr. P. L. Roy, Counsel, and Mr. A.K. Fazlul 
Hug, for the Appellant. l 

Mr. K.N. Chowdhury, Counsel, Babus Jyotish 
Chandra Bhattacharya and Hemendra Nath 
Sen, for the Crown. 

Ix Cr. A. No. 678. 

Babus Dasarathi Sanyal and Debendra 
Narain Bhattacharya, for the Appellants. 

Mr. K. N. Chowdhury, Coursel, for the Crowr, 

JUDGMENT.—These are two appeals by 
two appellants from the same judgment of 
the learned Sessions Judge who tried their 
eases together. There were three charges 
under section 407 and section 402 read with 
section 109 of the Indian Penal Code against 
both the appellants. The first charge 
related to asum of Rs. 2,540 said to have 
been defaleated on 26th March 1912: the 
second charge related toa sum of Rs. 2,150 
said to have been defaleated on 29th March 
1912, and the third and last charge was with 
reference toa sum of Rs. 8,620 said to have 
been defaleated on Sth October 1912. 

The first ground taken on behalf of the 
appellants is that there has been a misjoinder 
of charges; and the second is. that the two 
appellants should not have been tried jointly. 
229, Code of Criminal 
Procedure, judicial discretion has been given 
to the Court to try the principal offender and 
the abetter either jointly or separately; and 
the manner in which this discretion should 
be exercised must depend on the facts of each 
case. We have gone through the judgment 
of the lower Gourtand we are of opinion 
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that the case before the lower Court was of 

such a nature that the two accused should 

not have been tried on the charges jointly. 
Au objection was taken verbally by one 


of the appellants, namely Dwarka Singh,. 


on llth June 1913, the date on which the 
trial began, that he ought not to be tried 
jointly with Upendra -- the other accused, and 
a written application was put in on his 
behalf on 12th June 1913, reiterating the 
prayer made verbally on the first day of the 
trial that he should be tried separately and. 
not jointly with the other accused: but inspite 
of this objection, the lower Court tried them 
together. We find that, by the joint trial 
‘of the two accused, complications have arisen 
and that the trial would have been much 
simpler if the two aceused had been tried 
separately. We are not prepared to say that 
the appellants have not been prejudiced by 
the procedure adopted. 


We, therefore, set aside the conviction and 
the sentences passed on the two appellants 
and direct that, if the Crown be so advised, 
the two appellants be re-tried separately ou 
the charges stated in the charge sheet. The 
Crown may, on the re-trial of the two 
accused, proceedon three charges mentioued 
in the charge sheet or confine itself to any 
one or two of them; and the trial will then 
proceed in accordance with the directions 
given. 


A verbal application has been made by 
the learned Counsel on behalf of the appel- 
lants that, if there is to be a fresh trial of 
the two accused separately, the trial in 
each case should take place before another 
Sessions Jadge. Weare told that Bhagal- 
pur is the nearest Sessions Division to 
Purnea; and we, therefore, direct that the 
re-trial, if the Crown proceeds against the 
two accused separately, shall be before the 
Sessions Court at Bhagalpur. 


Pending re-trial the appellants will remain 
on the same bail. 
Conviction and Sentence set aside ; 
Re-trial ordered, 
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MADRAS HIGH COURT. 
Letrers Parent APPEAH No, 373 or 1914 
February 8, 1915. 
Present: —Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 
NISSANKARA RAO SUBBAYYA AND 
OTHERS—~PETITIONERS-—~ APPELLANTS 
UVESUS 
COOLA RAMAYYA-— RESPONDENI, 
Criminal Procedure Code (Act F of 1998), Ch. X , 
ss. 133, 489 - Orde: under s. 188—Order in criminal 
trial— Letters Patent, s. 16—Review by single Judge 
~ Appeal, maintainability of. 
The orders passed under Chapter X of the Criminal 
Procedure Code, are orders in a criminal trial within 
the meaning of section 15 of the Letters Patent and, 
therefore, no appeal lies from an order of a single 
Judge reviewing such an order under section 439 of 
the Criminal Procedure Code, [p. 783, col. 2. 
Hirananda Ojha v. Emperor, 9 ©. W. N. 988; 2 C. L. 
J. 149; 2 Cr. b. J. 575, distinguished. 


Appeal under clause 15 of the Letters 
Patent, against the order of the Hon’ble 
Mr. Justice Ayling, in Criminal Revision Case 
No. 427 of 1914, preferred against that of the 
Sub-Divisional Magistrate of Tenali, in 
Miscellaneous Case No. 14 of 1913. 

Mr. D. Narayanamurihy, for the Appel- 
lants. 

Mr. F. Ratnasomanadan for the Respond- 
ent, 


JUDGMENT.—We are of opinion that 
no appeal lies -in this case against the order 
passed under section 439 of the Code of 
Criminal Procedure by a single Judge of 
this Court, 

Orders made under section 133 and con- 
nected sections are not excluded from the 
operation of section 435 and there is no 
good reason for treating orders passed under 
this Chapter X, which deals with public 
nuisances and prescribes that the procedure 
shall be that of a „summons case, as not 
orders passed in a eriminal trial within the 
words of section 15 of the Letters Patent 
Act. ; 

lt is argued on the authority of Hira- 
nanda Osha v. Emperor (1) that cases 
where the person against whom proceedings 
are taken can give evidence on his own 
behalf are cases of a quas?-ciyil nature, but 
in proceedings under section 488, persons 
against whom orders of maintenance are 
applied for are permitted to tender them- 


(1) 0 C. W., N. 988; 2 C, L, J. 149; 2 Or. L. J. bra. 
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selves as witnesses and yet they are styled 

accused. Assuming that a counter-peti- 
tioner in proceedings under Chapter X is a 
competent witness on his own behalf this 
fact will not, in our opinion, render the pro- 
‘ceedings any less a criminal trial. 

We dismiss this appeal. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
GC RAMINAT, Revistoy Paritron No, 1202 
or 1914. 

January 28, 1915. 

Present: —Mr. Justice Piggott. 

RAJA SINGH AND OTHERS— APPLICANTS 
VETSUS 
EMPEROR—Obpposire Party. 

Criminal Procedure Code (Act V of 1898), s. 106— 
Second class Magistrate, who ws also Sub-Divisional 
Officer, whether can pass order binding accused to keep 
peace For over siv months. h 

A Magistrate of the second class, who is alsoa 
Sub-Divisional Magistrate, can pass an order under 
section 106 of the Code of Criminal Procedure binding 
over a person to keep the pance for a period exceed- 
ing six months. 

Criminal revision against an order of the 
Sessions Judge of Azamgarh. 

Mr, R. K. Sorabji, for the Applicants. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 


JUDGMENT.—l must take it from the 
learned Sessions J udge, who had a better 
opportunity of satisfying -himself on the 
point than this Court can have, that the 
trying Magistrate, Mr. A. G. Ausan, was a 
Gub-Divisional Magistrate m the District of 
Azamgarh at the time when this order 
avas passed. The question raised by this 
application, therefore, is whether a Magis- 
trate of the second Class, who is also a 
Sab-Divisional Magistrate, can pass an order 
under section 106 of the Code of Criminal 
Procedure binding over a person to keep 
ihe peace for 2 period | exceeding SIK 
mouths. The suggestion 15 that, as such 
order carries with it an alternative sentence 
of imprisonment ın case security 1s not 
filed, the powers of a Magistrate of the 
second Class, even though he may be a 
Sub- Divisional Magistrate, are limited as 
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regards the period of imprisonment by the 
provisions of section 32 of the Code of 
Criminal Procedure. J am clearly of opinion 
that the provisions of section 106 of the 
Code of Criminal Procedure cannot be 
limited in this way. The powers therein 
referred to are conferred upon the Court of 
a Sub-Divisional Magistrate, and all that 
such Court does under-that section is to 
require the person convicted tu execute a 
bond with or without sureties for keeping 
the peace during such period, not exceeding 
three years, as the Court may think fit. 
If the period in question should exceed one 
year, the provisions of section 123, clause 
(2), of the Code of Criminal Procedure 
necessitate a reference to the Sessions Judge: 
but otherwise detention in prison, until the 
prescribed period expires or until within 
such period the required security is furnished, 
follows under the provisions of clause (1) 
of the same section, independently of the 
powers of the Magistrate. So long as the 
order requiring the applicant in this case 
to furnish security was passed by a Court 
which had authority to do so under the 
provisions of section 106 of the Code of 
Criminal Procedure, and the period for 
which security was required did not exceed 
one year, the liability of the applicant to 
be detained in prison unless he furnished 
security 1s something independent of the 
powers of the Magistrate in the matter of 
passing substantive sentences of imprison- 
ment.. I dismiss this application. 


Anplication dismissed. 


PUNJAB CHIEF COURT. 
CRIMINAL Reviston Perrrion No. 973 or 1914. 
November 21, 1914. 
Present:—-Mr. Justice Rattigan. 
KIRPA RAM— Coxvicr — PETITIONER 
versus 
MUNICIPAL COMMITTEE, AMRITSAR 
-— RESPONDENT. 

Punjab Municipal Act (II of 1911), ss 172, 196, 
219—Mncroachments upon publi street—Notice with» 
in reasonable time” toremore them—-lincroachments not 
vecent— Penal sections, construction of. 

Where the Municipal Committee of Amritsar filed 
a complaint under sections 172, 196 and 219 of the 
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Municipal Act against the petitioner alleging that 
he had erected certain chhappars which encroached 
upona pablic street and had failed to remove them 
in spi of a notice given by the Committee, it being 
found as a fact that the alleged obstructions had been 
in existence for many years: 

Held, (1) that section 195 of the Act was inappli- 
cable as it could not be said that the Committee 
had delivered the notice to the petitioner “within 
reasonable time” within the meaning of the section; 
fp. 785, col. 2.] 

(2) that section 172 wasalso inapplicable asit refers 
to encroachments or overhanging structures newly 
made and without permission. , [p. 736, col. 1.) 

The penal sections of the Act must be construed 
strictly and with due regard tothe ordinary meaning 
of the words used. [p. 786, col. 1.) 


Petition for revision of the order of the 
District Magistrate, Amritsar, dated the 
2ilst April 1914. 


Bakhshi Tek Chand, for the Petitioner. 
Mr. Sham Das, for the Respondent. 


JUDGMENT.—The Municipal Committee 
of Amritsar filed a complaint under sections 
172, 195 and 219 of the Punjab Municipal 
Act, 1911, against the petitioner, alleging 
that he had erected certain chhappars, 
platforms (tharas) and other structures which 
encroached upon a public street ; that they 
had given him notice to remove the same, 
and that he had disobeyed the said notice. 
Petitioner pleaded, in answer to the 
complaint, that the structures in question 
had been in existence for very many years; 
that he had not himself erected them, and 
was not liable to be prosecuted therefor. 
He called witnesses to support his allega- 
tions and the patwart (who was a prosecution 
witness) admitted that the structures had 
been in existence for some 15 years. 

The Honorary Magistrates, who tried the 
case, themselves inspected the spot and in 
their judgment state that the structures 
which they saw at the spot must have been 
there for eight or ten years. But they found 
that the structures were built upon a public 
road and they accordingly convicted 
petitioner under the said sections and fined 
him Rs. 5, andin default sentenced him to 
two days’ simple imprisonment. They 
further directed him to comply with the 
notice of the Municipal Committee within 
one month. 

Petitioner appealed to the District 
Magistrate, but his appeal was rejected on 
the ground that the structures encroached 
on the public road; thatit was immaterial 
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whether petitioner had or had not made 
the encroachment himself, and that, as 
the occupier of the building, he was bound 
to obey the notice issued to him under 
sections 172 and 195. i 

An application has now been made to 
this Court to revise these orders and, after 
hearing the learned Pleaders who appeared 
respectively for the petitioner and the 
Committee, lam satished that the conviction 


was wrong in law and cannot be 
sustained. 
From the judgment of the Honorary 


Magistrates it is quite clear that the 
structures, as they now exist, were put up 
some eight or ten years age, and the patware 
was called as a witness by the 
Committee) deposes that they have been 
there for about 15 years at least. It 1s 
also in evidence that the Committee 
originally took action in 1905 with regard 
to these structures, but dropped further 
proceedings on receiving a report from 
Babu Attar Singh, the Ward Member. In 
these circumstances section 195 of the 
Act is obviously inapplicable, as by no 
stretch of imagination can it be said that 
the Committee -delivered the notice to 
petitioner “within reasonable time” within 
the meaning of that section. 


Realising this difficulty, Mr. Sham Das 
for the Committee relies upon the provisions 
of section 172 of the Act and contends 
that the petitioner has rightly been 
convicted under section 219, inasmuch as 


he disobeyed the notice given to him 
under sub-section (2) of section 172. I 


cannot accept this contention. Section 172 


runs as follows :— 


“(1) Whoever, without the written 
permission of the Committee, builds or 
erectS any immoveable encroachment upon 
the ground level of any street...... or builds 
or makes any immoveable overhanging 
structure projecting into a street ata point 
above the said ground level, shall be punish- 
able with a fine which may extend to fifty 
rupees. 


“ (2) The Committee may, by notice, 
require the owner or occupier of any 
building to remove or alter such immoveable 
encroachment or overhanging structure as 
aforesaid, and no compensation shall be 
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claimable in respect of sach removal or 
alteration.” 

This section clearly refers to encroachments 
and overbanging structures newly made 
and without permission, and it is because 
they are so made, that no compensation 
is to be allowed. The present tense of 
the words used “builds or erects” supports 
this view, and it would bea very strained 
interpretation of sub-section (1) to hold it 


applicable to a structure or encroachment 


that had been built or erected eight 
years (and more probably fifteen years) 
prior to -the date of notice. -Sub-section 


(2) refers to: “such immoveable encroachment” 
and to an ‘overhanging structure as 
aforesaid”? and must, therefore, be taken 
to apply to encroachments and structures 
built or erected in contravention of sub- 
section (1), or, in other words, to recent 
and unauthorised encroachments and 
structures, 


If the encroachments or structures are 
not recent or were made with permission, 
the Committee may nevertheless under 
section 175 order their removal or alteration 
by giving notice, but as in suck a case 
the encroachment or structure has been 
in existence for some time or was built 
or erected with permission, the section 
very reasonably provides that the Committee 
must make reasonable compensation. 
Admittedly the notice issued to petitioner 
was not given under section 175 nor was 
any offer of reasonable compensation made 
to him, and consequently the conviction 
cannot be upheld as falling within its 
purview. 

The penal sections of the Act must be 
construed strictly and with due regard to the 
ordinary meaning of the words used. So 
construed, section 172, sub-sections(1) and (2), 
cannot, in my opinion, justify a Committee in 
issuing notice to an owner or occupier to 
remove or alter an encroachment or structure 
which has been in existence for very many 
years. To hold otherwise would be tanta- 
mount to construing the words “builds or 
erects”’ in section 172 as covering cases where- 
the building or erection has been made 80, 
60 or 100 years ago, thereby relieving the 
Committee of liability to make compensation 
under section 175. 

The latter section, no doubt, was intended 
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to include cases where, though permission 
was origiually granted, the Committee is of 
opinion that the encroachment or structure 
should be removed or altered, but it also, in 
my opinion, includes cases where the 
encroachment or ‘structure is of such long 
standing that section 172 of the Act cannot 
reasonably apply, and compensation must be 
given ìf its ‘removal or alteration is desired 
| Ramdularay v. Chhindwara Municipality (1), 
Kala Govind v. Municipality of Thana (2), 
shan Chunder Mitter y. Banku Behari Lal 
(3)]. 

I accordingly accept this petition and set 
aside the orders of the Courts below. The 
fine, if paid, will be refunded. 
add that my order will not preclude the 
Committee, if soadvised, from taking action 
hereafter under section 175 of the Act. 


Petition accepted. 
(1) 6 Ind. Cas, 481 at p. 485; 6 N. L. R. 53. 
(2: 23 B. 248, 
(3) 25 C. 160 at p. 166; 1 C. W. N. 660. 


OUDH JUDICIAL COMMISSIONER'S 
” COURT. 

CRIMINAL APPLICATION No. 4 or 1915. 
February 9, 1915. 
Present:— Mr. Stuart, A. J. C. 
TILAK RAM-—CONPLAINANI—— 
APPLICANT 
VETSUS 
BUAGGA SINGH AND oTHERS—AccusED— 

Opposite PARTY. 

Criminal Procedure Code (det Y of 1898), s. 
439-—~Revision—Acquittal, order of, revision of— 
Practice. 

A High Court has power under section 489, Crimi- 
nal Procedure Code, to revise an order of acquittal, 
but in practice that power should nob ordinarily be 
exercised because an appeal can always be instituted 
by the Local Government. [p. 787, col. 1.) 

Municipal Committee of Dacca v. Hingoo Raj, 
8 ©. 895; Queen-Empress v. Ala Bakhsh, 6 A. 484; 
Heera Bai v, Framji Bhikaji, 15 B. 349 and Thandavan 
v. Perianna, 14 M. 363; 2 Weir 571, referred. to. 

Application against an order of the District 
Magistrate, Hardoi, dated 10th September 
1914, upholding that of the Magistrate, 
Hardoi, dated 24th July 1914, 

Mr. O. F. X. Oehme, for the Applicant. 

Mr. R. F. Bahadurji, for the Opposite 


Party. : 


I need hardly ` 


t 
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J UDGMENT. zA High Court has power 
under section 439 of the Criminal Procedure 
Ondé to révise an order of acquittal. But it 
has heen hel in practice by every High 
` Court in India that that power should not 
` ordinarily be exercised becatise an appeal 
can‘always Kë instituted by. the Local Govern- 
ment. This is ruled i in Munizecpal Committee 


of Dacca v. Hingoo Raj (1), and. again -in 
/Queén-Empress v. Ala Bahlish (2), and 
again in! Heera Bat y. Framji Bhikaji (8); 


and again in Thandaiaù v, Perianna (4). 


Thus if I set aside thé acquittals and’ 


directa re: trial, I shall be taking'a course 
differert to: the coiikse whi¢h’ would have 
been taken by any High Courts it India. 
I do not see my way to'lay, down a practice 
for this Court which: Would not- be followed 
elsewhere. I, therefore,’ reject this applica- 
tion. 
Application rejected. 

(1. 8 C. 895. 

(2) 6'4. 484 

(3) 15.B. 349, 

(4) 14 M. 363; 2 Weir 671. 


ALLAHABAD HIGH COURT. 
CRIMINAL Appeat No. 1105 oF 1914. 
January: 27 | 1915. 

Present: =M J astice Tudball, 
RICHHA axd OTERRS— APPELLANTS 


vei SUS 


EMPEROR —Opposite, PARTY. 

Criminal’ Procedure Code (Act Y of 1898), s, 408 
(b)Assistant Sessions Jindge—Some accused “sentenced 
to imprisonment for over four years, others for less 
period— Accused sentenced to less than four years’ impri- 
sonmént, whether entitled to appeal to High Court. 

Where at a criminal trial‘held by an Assistant 
Sessioni Judge some of, the accused were sentenced 
to ‘an’ imprisonment fo” more than: four years and 
some for less than that period: 

Héld, that an appeal by the latter would also lic 
tothe High Court under section 408 (b) of the 
Criminal Procedure’ Code: 


Criminal- „appeal from an order of the 


Assistant’ Segsions Judge’ of“ Meerut, dated 
November 21st, 1914" 


Mr: Lalit Mona Banerji, Government 
Pleader; for the Crowh, 
J UBGMENT <The . four appellants 


Richha; - Daya Ram, Bhagwat and” Shera” 


have béen‘convicted’ under section 8047 of 
the” Tidian' Penal: Code: The: first three 
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were sentenced to six years’ rigorous 
imprisonment and a fine of Rs. 100 and 
the fourth to three years’ rigorous imprison- 
ment. They have all appealed to this 
Court. Though the appellant, Shera, has 
been sentenced to a term of less than four 
years and the Court which tried and decided 
the case was the Court of an Assistant 
Sessions Judge, it is clear that the casc 
is one in which the appeal would lie to this 
Court in view of the language of section 
408, clause (D), of the Code of Criminal 
Procedure. This i is clearly a case in which 
an Assistant Sessions’ Judge has passed a 
sentence of imprisonment fur “Zea term 
exceeding four years. As to the debual facts 
of the case there is clearly no doubt what- 
soever. The deceased Bansi hada dispute 
with the appellants Richha, Bhagwaua and 
Shera in respect of his house. It had fallen 
down and he was re-building it on certain 
land and they disputed his right on the 
ground that he bad trespassed on their land. 
He brought a suit in the Civil Court which 
was decreed by ‘the Court of first instance, 
but was dismissed on appeal. Directly the 
appeal had been allowed; the four appellants, 
with a labourer named Nehal, proceeded to 


- Bansi’s house and began to pull down his 


wall. He expostulated, whereupon Richha, 
Daya Ram and Bhagwana beat him with 
lathis and Shera, though an old man, joined 
in the assault, The son of Bansi appeared 
upon the.scene ard he too was beaten. 
Bansi died because th e injury to his chest— 
two of his ribs were broken—set up septic 


‘pneumonia which caused his death four 


days after: The medical evidence shows that 
he had receivad’ some twelve blows, that his 
armas wellas his two ribs was broken. 
No blows’ were inflicted upon his head. So 
that’ it is clear that the appellants did mot 
intend to cause death and probably had uo 
idea that the result of their assault would 
be, death. The evidence in the’case is very 
clear indeed. It was accepted by thé Judge 
and Assessors‘unanimously as against these 
four appellants. I fully agree with their view 
of‘the evidence. The sentences imposed are 
meet and: proper in view of the ‘facts of the 
case: I; therefore; confirm the convictions 
and sentences and ‘dismiss the appeals. 


Appeal dismissed, 


738 a f INDIAN GASES. [1915 


BALMOKAND V. EMPEROR, 


PUNJAB CHIEF COURT, 
CRIMINAL Appears Nos, 851 ro 854, - 
905 ann 921 to 924 or 1914. 
CRIMINAL Revision Petition No. 2069 
or 1914, 

Morper Rererence No. 185 or 1914. 
February 10, 1915. 
Present:—Justice Sir Donald Johnstone, Kr., 
and Mr. Justice Rattigan. 

Ix No. £51 of 1914 
BALMOKAND—Accusep—ApPELLANT 
In Nos. 852 AND 921 or 1914 
ABAD BIH ARI—<Accusep—ApPELLANT 
In Nos. 853 anp 922 or 1914 
AMIR CHAN D—Accusep—ApPELLANT 

In No. 854 or 1914 | 
HANWANT SAHAI—AcCCrSED— APPELLANT 
"versus 
EMPEROR— ProsecurTor— RESPONDENT 
Ty No. 905 or 1914 
EMPEROR— PROSECUTOR 
versus 
CHARAN DAS—Accusep 
In No. 9238 or 1914 
BALRAJ—AccuseEpD 
Ix No. $24 or 1914 
BASANT KUMAR BISWAS—Acctsep 
versus 
EMPEROR-—PROSECOTOR 
Ix Cr. R. No. 2069 or 1914 
EMPEROR—PROSECUTOR 
TENSUS 
BASANT KUMAR BISWAS—Accosep 
In Murper Rer. No. 135-or 1914. 
ABAD BIHARI, BALMOKAND anp 
AMIR CHAND—Acctsep. 

Penal Code (Act XLF of 1860), ss. 302, 1025, 109, 115 
—Conspiracy—-Murder—Sedition—Charge not speci- 
fying date agreed on to commit murder ete., whether 
vague—Evidence Act (Tof 1872), ss. 10, 114, 183—8Scope 
of s. JO—IHustration to s. 10 —Inierpretation of Statute 
—-Illustration, whether express provision of law— Acts 
done by co-conspirators, when evidence against ofhers— 
Approver, evidence of, value of—Conviction based on 
such evidence, legality. of—Corroboration, necessily of 
—Criminal Procedure Code (Act V of 1898), ss. 337, 
364— Pardon, grant of—Magistrate, power of—dAccused 
charged of oneconspiracy, whether can be found guilty 
of another— Conspiracy, member of, liability of—Con- 
spiracy to commit murder—Offence, RALUTE of —Punish. 
ment, considerations in—-Members joining before and 
after murder—Deposition of witness, weight of— 
Deficiencies, effect of—False denial by accused— Pre. 
sumption— Confession, recording of— Confession retracted, 
evidentiary value of—~Contempt of Court—Newspaper 
Article. ` 

Where a charge of criminal conspiracy to com- 
mit the offence of murder omits to specify (a) the 
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date on which the acctised persons are alleged to 
have agreed inter se to commit the murder, (b) “the 
other places” in British India where they are said to 
have so agreed, and (c) the person or persons whom 
they are alleged to have agreed to murder: 

Held, (per Johnstone, J.) that the charge 4s not 
vague, inasmuch as ° 

(1) it is not necessary for the prosecution to 
attempt to fix a precise date for the inauguration of 
the conspiracy; it is sufficient if they state and prove 
that between certain dates a conspiracy was in 
existence; [p, 741, col. 1.] 

(2) the accused have not been in any way 
prejudiced by the use of the phrase “ other places” 
and nothing has been unfairly sprung upon them 
under cover of that phrase; [p. 741, col, 1,] 

(3) the omission to specify the person or persons 
could not in fact mislead the accused and has not 
occasioned a failure of justice and cannot be 
regarded at any stage of the case as material, 
[p. 7-41, col. 1.] 

Held, (per Rattigan, J.) that these omissions in no 
way prejudiced the accused, who were all defended 
by Counsel, and were fully cognizant of the nature 
and particulars of the case which each of them 
had to meet and that even’ if it be assumed 
that the particulars referred to should have been 
set forth in the charge, the defect was cured 
by sections 225 and 587 of the Criminal Pro. 
cedure Code; and that it was not incumbent upon 
the prosecution to specify any such particulars 
in the charge. [p. 772, col. 1.] 

Semble :—-It would make it impossible for the 
prosecution to succeed on a charge of conspiracy 
if such a charge could not be substantiated 
without proving the exact date on which each 
alleged conspirator entered into the conspiracy. 
{p. 772, col.-1.] 

Per Court.—Section 10 of the Evidence Act is wider 
thanthe English Law andthe words “reasonable ground 
to believe” in the section are not equivalent to proof 
and where the prosecution have produced prima facie 
proof of a conspiracy to commit murder and 
where thé accused were one and all membersof 
that conspiracy, anything said, done or written 
by any one of the conspirators, whether accused or 
not, in reference to the said common intention, 
after that intention was first entertained by any 
of them, is a relevent fact under the said section 
against each and all of the accused, as well 
for the the purpose of proving the existence of 
the conspiracy as for the purpose of showing that 
“any such person” was a party to it. [p. 741, col. 2 
p. 742, col. 1.) 

The illustration to section 10 of the Evidence 
Act is inconsistent with the section. The way 
that the words “and to prove d's complicity in — 
it” come into the illustration are not quite in 
accordance with common sense or with the section . 
but where the fact from the nature of things 
cannot of its own farce help towards the con» 
viction of A, it does not matter much whether 
it is technically relevant against A or not. [p. 742,. 


cols. 1 & 2.] o ne 
Per Ratfigan, J.—In order to decide whether 
any act done or statement made or thing written,- 
by an alleged co-conspirator is admissible in : 
vyidence against any of the conspirators, the test 
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is to see in the first place, whether -there is a 
reasonable ground to believe that a conspiracy 
existed between him and any such person, and 
in the second place whether such act, statement 
or writing had reference to their common in- 
tention. [p. 774, col. 1.] 

“Illustrations” appended to sections of an Act 
of the Legislature are „not to be taken as ex- 
press provisions of law or as binding on the 
Court. [p. 774, col. 2.] 

Per Court.— Under section 133 of the Evidence 
Act approvers are competent witnesses against the 
accuse? persons, and a conviction based on the 
uncorroborated evidence of an approver would 
not be illegal “merely” because of want of corrobora- 
tion. [p. 748, col: 1, p. 774, col. 2] 

Notwithstanding section +:-4 and illustration (b) 
the Courts are not tied down inany technical way; 
but it is their duty when deciding (7) whether any 
corroboration of a particular accomplice is required, 
(ii) what amount or kind of corroboration is required, 
to lovk at the question asa prudent man, desiring to 
avoid error and to arrive at the truth, would look at 
it. As to the extent and nature of such corroboration 
no had and fast rule can be stated. [p. 748, cols. 1 & 2; 
p. 774, col. 2.] 

Therefore, where the Court 
‘view the presumption that an accomplice is 
unworthy of credit unless he is corroborated in 
material particulars and after making duc allowance 
for the considerations which render the evidence of 
-an accomplice untrustworthy, nevertheless comes 
to the conclusion that it is true although uncorro- 
borated and that it establishes the guilt of the 
Cat it is its duty to convict. [p. 774, col. 2; p. 775, 
col. 1. 

Per Rattigan, J—It is uot necessary that the evi- 
dence of an accomplice should bo corroborated in 
every detail, if taken in its entirety, it is found to 
be confirmed by. the testimony of independent 
witnesses or by circumstantial evidence which 
strongly supports it. [p. 775, col. 1.] 

Per Court.—-Under the provisions of section 337, 
Criminal Procedure Code, it is permissible to the 
Magistrate inquiring into any offence triable exclu- 
sively by the Court of Session or High Court to 
tender a pardon to any person supposed to have been 
directly or indirectly concerned in, or privy to, such 
offence. [p. 743, col. 2.] 

Where, therefore, the offence in. respect of which 
the accuséd are tried, is one triable exclusively by tho 
Court ‘of Session or High Court the Magistrate is not 
precluded from tendering the pardon because at the 
same time he -is inquiring into another offence not so 
triable. - (p. 748, col. 2. ] 

- Where several persons are charged with the same 
conspiracy, it is a legal impossibility that some 
should be found guilty of one conspiracy and some of 
another, and that any accused not shown ta be a 
member of the conspiracy charged is entitled to 
demand an acquittal, however bad his records may 
be, and however much he may be suspected’ of 
another offence not actually charged. [p 744, col 1.] 

But where there was rea#ly ono conspiracy, though 
it may have had two objects, viz., to commit murder 
and to cause disaffection by circulation of seditious 
literature, the conviction of the person accused for 
‘different offences committed in pursuance of the 
conspiracy at one trial is not illegal. [p. 744, col, 1.] 


while keeping in 


- 
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A. member of the conspiracy cannot be allowed to 
escape -responsibility merely because an act, fully 
in keeping with the aims of the conspiracy was done 
in his absence. [p. 761, col. 1.] 

A conspiracy to commit murder was an offence 
under the law of abetmeut before the passing of 
section 120B, Indian Penal Code. The new section 
was enacted merely to make the law clear or and more 
readily available in all possible circumstances [p. 76L, 
col. 2, p. 762, col. 1.] 

Per Ruttigan, J.—In a case where the prosecution 
allege that there was`an agreement between the 
accused persons and others to commit murder and to 
abet the ‘commission of murder but being unable to 
give direct proof of any such agrecment, ask the 
Court to deduce the existence and nature of the 
agreement from the facts that certain members of 
the conspiracy actually did commit a murder: 

Held, that if the facts alleged are established it 
would bea fair and justifiable inference that the 
alteged agreement between the parties accused did in 
fact exist, that each and every member of tho 
conspiracy is responsible for an offence committed 
in pursuance of the conspiracy and that it is not 
necessary to show that a particular member actually 
concerted the offence with the member who com- 
mitted it. [p 782, col 2.) 

In inflicting punishment o distinction must b 
drawn between the case of a person who jecins a 
conspiracy before the actual crime which is the 
object of the conspiracy, is committed,and the case 
of a person who joins it subsequently to the com- 
mission of such a crime. [p. 782, col. 2. | 

Therefore, where two persons A and B conspire to 
commit murder, and B subsequently does commit 
murder, Ais punishable as if he had abetted that 
murder but if B has already committed a murder 
before A conspires with him to commit murder, 4 
is liable to be punished only to the oxtent provided 
in section 115, Indian Penal Code. But in every such 
case the offence committed by a member or 
members of the conspiracy prior to the entry of A 
into the conspiracy would be a relevant fact as 
indicating the nature and objects of the conspiracy, 
[p. 783, col. 1.] 


The fact that amember of the conspiracy was not 
admitted to the full dignity of mombership of the 
committee but was treated more asa tool than as a 
colleague is no ground for showing leniency in 
punishment to that member. [p. 794, col. 1.) 

Per Court.—There is a kind of falsehood that 
damns the whole deposition and there is a kind 
that does not. The mere omission by un approver of 
names of persons upon whom he does not want to 
bring possible trouble is nof such a falsehood as to 
damn the whole deposition. [p.745,,col. 2.] 


The mere deficiencies in the statement of an 
approver, made atan early stage unexamined by an 
advocate, are not specially important. [p. 746, col. 1.] 


Where an accused falsely denies a fact, tho 
inference is that the object of the denial is to hide 
cei ii extremely unfavorable to himself. [p 750, 
col 1. 

In recording a confession the important thing 
is not the formal writing’ down by the Magistrate 
that the confession was voluntarily made but ib 
should be made clear toa Court using a confession 


- tempt; of Court, 
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as evidence that the recording Magistrate applied his 
mind to the question whether it was being voluntarily 
made and decided that question in the affirmative. ip. 
769, col. 2.] 

The procedure of section 364, Criminal Procedure 
Code, of recording questions and answers in full is 
of no great importance and a confession is not 
vitiated by this informality. [p.769, col. 2.] 

Per Rattigan, J.—A confession though subsequently 
retracted, if found to be true and yoluntarily made is 
admissible in svidence. Lp. 794, col. 2.) 

Per Court.—The publication of a letter in a newspaper 
adversely criticising the findings of a Judge 
while the case is “still sub judice, amounts to a 
gross violation of the accepted canons of respect- 
able journalist and is a very bad case of con- 
[p. 771 ,col. 2: p. 794, col. 1.] 


Criminal appeals, reference and revision 
against the orders of the Sessions Judge, 
Delhi, dated the 5th October 1914. ` 

Messrs. Beechey, Tek Chand, Nanak Chand 
Sen and Raghunath Sakar, for the Accused. 

Messrs. Alston and Broadway, for theCrown. 

JUDGMENT. 

JOHNSTONE, J.—The Sessions Court, Delhi, 
in Trial No. 6 of 1914, had before it eleven 
accused persons, the charge against them, as 
amended by the learned Sessions Judge on 
llth July 1914, inthe course of the trial, 
being as follows:— 


That you between 27th day of March 
1913 and 3ist March 1914, both at Delhi 
and Lahore and other -places in British 
India. did agree with one another and other 
persons, to wit, Dina Nath, Sultan Chand, 
Rash Bihari Bose, Hardayal, Arjan Lal 
Sethi, Hari Ram Sethi and other persons 
unknown, to commit the offence of murder 
under section 302, Indian Penai Code, and 
that you were thereby parties to a eriminal 
conspiracy to commit the offence of murder; 
in pursuanceof which conspiracy a murder, 
to wit the murder of Ram Padarath, was 
committed at Lahore on 17th May 1913 and 
that you thereby committed offences punish- 
able under sections 302/102-B and 302/109 of 
the Indian Penal Code and within my 
cognizance. 


After a long and pakal trial lasting 
‚continuously from 2]st May 1914 to Ist 
September, the learned Judge took time to 
consider the case, and on 5th October passed 
orders, acquitting five of the accused Pa 
in the rest of this AS, 
adnak Mannu Lal, ‘Raghobar 
Ss ee . Sharma and Khushi Ram 
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and convicting the other six, viz. Basant 
Kumar Biswas, Abad Bihari, Amir Chand, 
Balmokand, Balraj and Hanwant Sahai under 
section 302/102-B, Indian ‘Penal Code, the 
following sentences being meted out:—Abad 
Bihari, Amir Chand, Balmokand, death; 
Basant Kumar Biswas, Balraj, Hanwant 
Sahai, transportation for life. 


Part passu with the above case the Court 
tried Abad Bihari and Amir Chand aforesaid 
on acharge under sections 4, 5 and 6 of Act 
VI of 1908 (Explosive Substances Act) in 
connection with a bomb cap said to have 
been found in their possession on 16th 
February 1914, and (again on 5th October) 
found them guilty, and under section 4 of the 
Act sentenced them to transportation, for 
20 years. Though the finding of the cap 
comes into the othercase and will have to 
be discussed by us in connection with it, we 
have not yet heard it argued npon qua the 
charge under the Explosives Act; and in 
view of the findings at which we have arrived 
in the more important case, it will probably 
be unnecessary for us to deal at-all with the 
appeals in the minor case at the present time. 
What we have to do now is to deal witht 

+Nuombers S52, the six appeais of the six 
853, 928, 851, 854, convicted men, to consider 
924, Reference 85 yndersection374, Criminal 
ee a Procedure Code, the cases 
No. 2069 of L914. of the three sentenced to 

‘death, and to deal with an 
appeal and an application for revision put in on 
behalf of Government, namely, appeal against 
the acquittal of Charan Das and application for 
enhancement of the sentence of Basant 
Kumar Biswas. We have heard these seven 
appeals and this application fully and ably 
argued, and we wish to express here our 
indebtendness to the learned Counsel on 
both sides for the valuable assistance they 
have, one and all, rendered to us. 


At this point it is convenient to deal 
finally with one or iwo matters connected 
with the wording of the charge. It has been 
argued that the charge 1s vague, inasmuch as 
(a) it states no definite date on which the 
accused “did ‘ ‘agr ee,” (b) it does not specify 
the “other places,” (crit doesnot say 2chom 
the conspirators agreéd to murder. IT am 
not pressed by this contention. As regards 
(a) I note that in the original charge the. 
terminus aquo was lst October-.1910, which 
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was altered to 27th March 1913 by way of 
somewhat meticulous’ precaution, because the 
latter, was the date of the coming into force 
of the new law contained in section 120-B, 
Indian Penal Code. I would rule without 
hesitation thatit is not necessary for the 
prosecution to attempt to fix a precise date 
forthe inauguration of the conspiracy: it is 
sufficient if they state and prove that be- 
tween certain dates a conspiracy was in 
existence. Similarly, I cannot see that the 
accused have been inany way prejudiced by 
the use of the phrase ‘other places”: nothing 
has been unfairly sprungupon them under cover 
of that phrase. Lastly, it is clear, as regards 
(6), from tlieevidence produced in Court that 
the conspiracy charged was anagreement to 
mutder Europeans (especially Britons) and 
officials sérving the British Government, 
Therefore, even if it would have been more 
in accordance with the requirements of 
law-——section 221 (3) and seztion 222 (1), 
Criminal Procedure Code—to add some such 
words asthe above, one has only to turn to 
section 225 of the same Code to see that 
such an omission, Which could not “in fact” 
inislead the accused and has certainly not 
“occasioned a failure of justice,” cannot be 
“regarded at any’ stage of the case as 
material.” ' 

Again, two or three questions of law have 
been debated before us, whieh touch the 
cases of most of the accused persons and I 
find it convenient to discuss those questions 
now. Each of the accused is entitled to an 
independent examination of the evideuce 
bearing upon him, and if is, therefore, im- 
portant to start with clear idéas as to what 
is aud what is not relevant of the evidence, 
oral and documentary, on the record, and as 
to the value of the testimony of accomplices, 
and as to the amount and nature of the 
corroborations required of such testimony. 
The first question raised is as to the 
Meaning andeffect of section 10 of the 
Indian Evidence Act, which I give tn extenso 
thus:~ - 


“Where there is reasonable ground to believe 
that two or more persons have conspired 
together to commit in offence or an action- 
able wrong, anything said, done, or written 
by any one of such persons in reference to 
their common intention, after the time when 
such intention was first entertained by any 
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one of them, isa relevant fact as agains- 
gach of the persons believed to be so cont 
spiring, as well for the purpose of proving 
the existence of the conspiracy as for the 
purpose of showing that any such person 
was a party to it. 


““Tllustration.—Reasonable ground exists for 
believing that A has joined in a conspiracy to 
wage war against the Queen. 


“The facts that B procured arms in Enrope 
for the purpose of the conspiracy C collected 
money in Calcutta fora like object, D per- 
suaded persons to join the conspiracy in 
Bombay, Æ published writings advocating 
the object in view at Agra, and I" transmitted 
from Dehli, to Gat Kabul, the money which 
Chad collected at Calcutta, and the contents 
of a letter written by H giving an account 
of the conspiracy, are each relevant, both to 
prove the existence of the conspiracy, and to 
complicity in it althongh he 
may have been ignorant of all of them, and 


‘although the persons by whom they were 


done were strangers to him, and although 
ihey may have taken place before he joined the 
conspiracy or after he left it. ; Mr. Beechey’s 
chief points in connection with this section 
are (1) that the words reasonable ground 
to believe” in the first line are equivalent 
to “proof”; (2) that the Illustration to the 
suction is incunsistent with the section; (3) 
that to interpret and apply the section we 
should have recourse to English Law. As 
to the last point all I need say is that I 
am aware of no authority in support of it. 
On the other hand, the learned authors of 
Ameer Ali and W oodroffe’s Law of Evi- 
dence applicable to British India” give the 
opinion that section 10 aforesaid is wider” 
than the English Law; and 16 seems to me 
clear that the India Legislature intentionally 
departed from the English Law, for other- 
wise, to take one test, why should 16 have 
used the phrase “in reference to their common 
intention” instead of in execution or fur- 
therance” of the common purpose? 1 intend, 
therefore, to interpret the section upon its 
own plain phraseology and upon the dicta of 
Indian authorities expressly dealing with it. 
Incidentally Mr. Béechey tried to make us 
see how much more fair and just the English 
Law on the subjéct is, but ib is obvious that 
this is not a matter on which we are called 
upon to give an opinion. As regards (1) 
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above, I do mot agree with Mr. Beechey, for 
I perceive a difference between reasonable 
ground to believe a thing and proof of that 
thing. In the present case, however, I need not 
pursue the matter because it is to me clear, 
as will be seen later, that the prosecntion 
has produced prima facte proof of a con- 
spiracy to commit murder and that the six 
appellants were one and all members of that 
conspiracy, and thus, under section 10 
anything said, dene or written by any one of 
the conspirators, whether accased or not, in 
reference to the said common intention, 
after that intention was first entertained by any 
of them, is a relevant fact against each 
and all of the accused, as well for the 
purpose of proving the existence of the con- 
spiracy as for the purpose of showing that 
any such person” was a party to it. Iam, 
however, inclined to agree with Mr. Beechey 
as to point (2), in support of which he quoted 
Barindra Kumar v. Emperor(1). The way that 
the words “and to prove A’s complicity in it” 
come into the illustration are not quite 
in accordance with common sense or with 
the section as I read it. I am unable to 
see how what B did in Europe and ( in 
Calcutta and so forth can per se possibly 
touch the question of A’s complicity, AS 


complicity can, from the nature of things, - 


only be shown by As acts, or, A being 
otherwise shown to be a member of the con- 
spiracy, by acts of B, O and so forth 
implicating him. Other acts of B, C and the 
rest seem to me capable as regards A only 
of adding proof of the existence and ature 
of the conspiracy. At the risk of being 
tedious I must give an illustration to explain 
my view. In the case given in the illustra- 
tion, if Bin ordering arms in Harope tells 
the marufacturers to send the bill to A, or 
to consign the arms to him, this, if A is 
otherwise prima facie shown to be a member 
of the conspiracy, would be relevant both as 
to the nature of the conspiracy and as to 
. As complicity ; but if B does not mention 
A and A’s namein no way comes into the 
business of ordering arms in Europe, how 
can it be said that Bs ordering of arms 
there can produce in the mind of the Judge 
apy added conviction that A was a member 
of the conspiracy P OF course, in framing a 


(1) 7 Ind. Cas. 859; 140, W. N. 1114; 11 Or. L. J, 
453; 87 0.467, 
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law the Legislature can lay it down that 
any given thing is “relevant” for the purpose 
of proving such and such; but I think I am 
justified in rejecting the idea that the 
Legislature intended, by a provision of the 
law of evidence, to create a barren, useless 
and merely nominal relevancy. Anyhow one 
sees, after an analysis of this kind, that 
the question is not very important ; it seems 
not to matter much whether a thing is 
technically “relevant” against A or not, if, 
aS a matter of fact, from the nature of 
things, it cannot of its own force help 
towards the conviction of, A. 


The above remarks contain all the rules 
and principles I wish to lay down as to sec- 


tion 10. Mr. Beechey per conira quotes 
Russell on Crimes, 6th Edition, Volume 


I, page 528 paragraph last, and Taylor on Evi- 
dence, 10th Edition, Volume I, page 420, 
paragraph 594. J have no quarrel with these 
statements of the law of England, but 
section 10, Indian Evidence Act, deliberately 
parts from that law. He then refers us to 
the well-known case of Fulin Behart Das 
v. Emperor (2) and especially certain 
dicta of Mookerjee, J., at page 1152 et seg. 
After reading those passages I am unable 
to see that the learned Judge’s views really 
differ from mine. I quote two important 
dicta with which I fully agree, the first 
especially though indirectly supporting me 
in my earlier remarks regarding contents of 
indictment, namely :— 


“It is, of course, not necessary to establish 
by direct evidence that the accused persons 
did enter into such agreement” (i. e. agree- 
ment to commit an offence) page 1151; and 


“Hence, as soon as it is shown with 
regard to an individual accused that he was 
in privity with the combination and its 
object and had adopted the acts already 
performed, he as a conspirator becomes bound 
by the antecedent and the consequent acts 
of his conspirators.” 

Mr. Beechey’s next citation is Kadambini 
Dassi v. Kumudini Dassi (8), a ruling with 
which also I am in accord but which hardly 


-helps one way or another here, the Court 


finding that there was no issue before it 


(2) 16 Ind. Cas. 257; 15 ©. L. J. 517; 13 Cr. L J. 
609; 16 C. W. N. 1105. i 
_ (8) 800. 983; 7 C. W. N. 808, 
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as to the existence of a conspiracy and no 
reasonable ground” for believing that either 
of the persons concerned was a party to it. 


I now turn to the question of the value 


of an accomplice’s evidence and the amount 
and nature of the corroboration the law 
expects of such evidence. No lengthy dis. 
cussion is necessary: I take my stand upon 
section 138, Indian Evidence Act, and 
section 114, Illustration (b), aud the provisos 
to that Illustration. In this case, under 
section 133, the approvers Dina Nath and 
Sultan Chand, of whom we shall hear more 
later, are “ competent” witnesses against the 
accused’. persons, and a conviction based ‘on 
the uncorroborated evidence of either of them 
would not be illegal ‘‘ merely” because of 
want of corroboration. As to section 114 the 
important point -for us here is that the 
section says “ may presume,” as to which 
see section 4 of the Act. Notwithstanding 
section 114 and Illustration (b) the Courts 
are not tied down in any technical way, but 
it is their duty, when deciding (7) whether 
any corroboration of a particular accomplice 
ig required, (7) what amount or kind of 
corroboration is required, to look at the 
question as a prudent man, desiring to avoid 
error and to arrive‘at the truth, would look 
at it. In the present case, as I hope to 
make quite clear later on, a prudent man 
should have no difficulty in finding that 
Dina Nath’s story and Sultan Chand’s story 
ure substantially true, though necessarily in 
many points uncorroborated. 


These questions have been very frequently 
argued before Benches of this Court, but 
in order to refresh my memory of the case- 
law on the subject and to ponder well the 
reasoning adopted by Mr. Sen (for accused 
Basant Kumar Biswas) and other Counsel, I 
have carefully studied the authorities they have 
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Mamun v. Queen- 
Eimy ress, t4 P.R. 1894 
Or., Wazir Khan v. 
Emperor, 5 P. R. 
1902 Or; 57 P. L. R. 
1902; Chet Singh v. 
Emperor, 28 P.W.R. 
1907 Or. 7 Cr. L. J. 
227; Amar Das v. 
Emperor, 8 Ind, Cas. 
193; 11;Cr. L. J, 580; 
36 P. W. R. 1910, 
Cr, Lad Khan v. 
Emperor, 18 Ind. 
Cas. 998: 11 P. L. R. 
1912; 18 Cr L. J. 
182; 19 P. W. R. 
1912 Or, Hira v. 
Emperor, 9 Ind. Cas. 
39; 1 P. W. R. 19H, 
Cr; 12 Or. L.J. 5; 
19 P. L. R. 1911; 
Jamiruddin Masalli 
v. Emperor, 29 C. 
782 at p. 787, 6 C.W. 
N. 553; Queen-Em- 
press v. Bepin Bis- 
was, 10 ©. 970 at 


“pp. 973, Wid; 17 W. 
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‘cited—see margin. OF allthese;.in my opinion, 


the first is most valuable, 
see especially the paragraph 
beginning at bottom of 
page 44. The head-note 
in 86 P. W. R. 1910 Cr. 
is misleading, as it goes 
far beyond the judg- 
ment and sets aside section 
133, Indian Evidence Act, 
altogether: and the dictum 
in Lad Khan v, Emperor 
(b) must be read as 
applying to the peculiar 
facts of the case. In many 
of these cases stress is 
laid upon the. practice of 
the Courts according to 
which corroboration is 
always required; but the 
law is, as Lhave stated it, 
though of course in 999 
cases of 1,000, prudence 
does require that there 
shall be corroboration. As 


- points of law raised before us. 


R. 47 Cr.. tothe extent and nature 


of such corroboration no hard and fast rule 


- gan be stated. 


It is convenient here, even at the ex- 
pense of still further postponing statement 
of the facts of the case and discussion of 
the evidence, to dispose of various minor 
Mr. Raghu- 
nath Sahai (for Amir Chand) contends 
that the pardon granted to Dina’ Nath 
approver was illegal and, therefore, his 
deposition is not admissible in evidence. 
I have no hesitation in rejecting this 
contention. The learned gentleman refers 
us to section 124A, Indian Penal Code, 
section 837, Criminal Procedure Code, and 
section 124A, Indian Penal Code in 
Schedule II of the latter Code, and argues 
that as the Committing Magistrate, at the 
time of the offer of pardon, was enquiring 
into an offence under section 124A 
aforesaid, which is not “triable exclusively” 
by the Court of Session or High Court, 
section 337, Criminal Procelure Code, 
could not be used at all. It is aufficient to 
point out that the Magistrate was also dealing 


` (admittedly) with an cffence under section 302 


and section 120B, Indian Penal Code, and 
that the case as a whole was undoubtedly 

(4) 13 Ind. Cas. 998; 11 P. L. R. 1912; 18 Or. k, J, 
82; 19 P, W, B 1919 Gre 
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one exclusively for a Sessions or High Court, 
The use of section 337, Criminal Procedure 
Code, was, therefore, not illegal. 

Next, the same Counsel suggests that, 
as in reality the evidence, if it proves 
anything, proves a conspiracy to wage war 
against the King (section 121-A, Indian 
Penal Code), therefore, the sanction of 
Government was necessary before prosect- 
tion and this had not been cbtained. This 
suggestion I repel with confidence. The 
Sessions Judge has not ‘taken ¢ cognizance” 
of any charge under section 121-A, Indian 
Penal Code and this disposes of the objection. 

Again, the same Couasel argues that 
the evidence purports to prove the existence 
of one conspiracy to murder and another 
for the dissemination of seditious literature, 
and also that there was one shore con- 
spiracy and another Delhi conspiracy, and 
that in the present trial only those accused 
can be convicted who are proy ed to haye 
joined „that conspiracy to murder in pursu- 
ance of which Ram Padarath was murdered 
at Lahore. The case of Emperor v. Noni 
Gopal’ Gupta (5) is cited in support, 
especially the dictum that where several 
persons are charged with the same çon- 
spiracy, it is a legal impossibility that 
some should be found guilty of one con- 
spiracy and some of another and that 
any accused not shown to be a` member 
of the conspiracy charged is entitled to 
demand an acquittal, however bad his record 
may be and however much he may be 
suspected of another offence not actually 
charged. The contention is that Amir 
Chand at least is not directly shown, even 
if all the evidence against him is believed, 
to have conspired to do anything more than 
disseminate seditions literature. 16 will be seen, 
however, when I gointo the facts, that 
there was really only one conspiracy, though 
it may have had two objects, viz., to commit 
murder and to cause disaffection by cir- 
culation of seditious literature; and thus the 
argenment falls to the ground. 

Here I may notice another contention, in 
support of which another passage (at page 
606) in the the same judgment of Jénkins, 
C. J., is relied upon, that the murder of Ram 
Padarath, unfortunate victim of the Lahore 
bomb, said to have been thrown or placed 

(5) 10 Ind. Cas, 582; 15 ©. W. N. 598; 38 C. 559; 12 
Or. L. J, 286. 
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by accused Basant Kumar Biswas, should not | 
have been imported into this ease as it should 
form the subject of a ‘distinct trial of, that 
accused under section 302, Indian Penal ‘Code: 
This contention seems to me not only unsound, 
but to be based on a misapprehension of 
what the learned Chief Justice meant. 
What he described os inexpedient and not 
to be commended was the attempt of fhe pro- 
secution in that case to prejudice the Court 
against accused persons and fo protract 
enormously the proceedings™ by compelling the 
Court to hear over again, 
ly what vexed the In ‘the conspiracy case, 
Court most.—D.C. several cases of dacojties, 
d said to be due to these 
same conspirators, which had been 
already severally heard and disposed of 
previously. Whether the remarks made by 
the learned Judge are sound or not, I leave the 
matter with the two observations that 
evidence of the murder of Ram Padarath 
being clearly relevant, the Sessions Judge 
could not exclude it, and that there is no 
question here of hearing over again a case of 
murder already adjudicated upon. 

Turning to the merits of the case one 
cannot help seeing tha} the most important 
matter for consideration is the evidence of 
Dina Nath, P. W.No. 8, the approver, and 
the questions that here arisé are—Is his 
story substantially true? Is it materially 
corroborated? Apart from corroboration by 
independent evidence, does it contain in 
itself intrinsic indications of its truth? . 
How much of it can be safely and pro- 
perly taken as true against this or 
that accused person and so be used as part 
of the material for the’ conviction of that 
person? It shonld be noted here that Dina 
Nath has nothing to say ‘against Hanwant 
Sahai, appellant, and practically nothing 
against Charan Das, respondent. 

I will first consider the question of the 
value of Dina Nath’s evidence taken by 
itself apart from direct corroborative 
evidence. We have heard this argued 
repeatedly during the proceedings and it 
has been constantly present in our thoughts; 
and for myself I can say that the more 
T have studied the deposftion of this man 
and compared it with the statements made 
before Mr. Tollinton, Deputy Commissioner, 
Lahore, on 24th February 1914, 2.e., eight days 
after the arrest, and before the Committing 


*This is apparent- 
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Magistrate, the more has the conviction been 
forced upon me that the man, unsatisfactory 
thowgh his character may ba, suspect though 
his word as the word of a self-confessed con- 
‘spirator and traitor may be, did really try 
to give a truthful account of the whole of 
his dealings with his fellow-conspirators. 
The tale is so long and deals with such a 
variety of incidents and persons spread over 
so long a period of time that one would have 
to credit him with an almost superhuman 
power of memory and mental concentration 
before one conld hold that he was repeating 
a concocted story. His unsuccessful 
scholastic record shows that there is no 
ground whatever for supposing him possessed 
of unusual intellect or memory, and it is safer 
to attribute to him an ordinary brain and an 
ordinary retentiveness of memory, sufficient to 
euable him, under the stimulus of danger—-for 
he knew his- pardon depended on his telling 
the trnth—to tell with substantial accuracy 
things present to his consciousness as having 
really occurred, but hardly sufficient to enable 
him to keep ‘arranged in his brain, under 
the stress of examination and very strenuous 
cross-examination, the enormous mass 


of details we find in his evidence, if those 


details were fabrications. 


It is difficult to decide what passages 
in his, deposition to select in order to 
illustrate the above- observations, for the 
greater part of it affects my mind in this 
way; but I may perhaps fairly refer to 
the first half of page 13 of the “Proceedings 
of the Sessions Court,” the last half of 
page 14, the first half of page 15, the middle 
of page 17, and so on. 


‘Another thing that strikes one, in read- 
ing the deposition of Dina Nath, is the 
restraint of the man in his statements 
against his fellows. Time after time in 
his story he could, and we may fairly as- 
sume would, if he had been telling a tale 
manufactured in consultation with the 
Police, have said damning things about 
them, where he has not done so. One 
instance is at page 16, lines 30— 32, and 
another at page 14 lines 45 —o4, and ‘these 
could be multiplied. The. latter instance 
prompts a few | words. Balraj, appellant, 


is a man against whom, as regards évéents ` 


before ‘the’ murder of 17th May 1913, the 
prosecution have, admittedly little to go 
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upon. If Dina Nath had been an unscrupulous 
Police witness, would he had been content 
to say Rash Bihari introduced him and 
Balraj to each other as “good men” and 
that there was only an “ ordinary conversa- 
tion” ? 


~ 


But it “is said that comparison of Dina 
Nath’s three recorded statements shows such 
discrepancies as point to a clear attempt 
to “Improve” the story. We have listened 
patiently and carefully to much argument 
on this point; but on the whole I find 
myself in agreement with the- lower Court 
that none of the diserepancies is really of 
importance except when Dina Nath at- 
tempted in his earlier statements to screen 
his cousin, Ram Sarn Das, ahd his distant 
kinsman Japaunath, of Kapurthala, who he 
says printed the May “Liberty” leaflets. 
Now there are falsehoods and falsehoods. 
There is a kind of falsehood that damns 
a whole deposition and there is a kind 
that does not; and this is one of the latter 
kind. Indeed, ib was not a positive falsehood 
at all, but merely the omission of names 
of persons upon whom Dina Nath natural- 
ly did not want to bring possible trouble; 
and I wish here to advert to some acute 
observations of Mr. Ross Alston’s, namely, 
that the defence theory that Dina Nath 
only named his kinsmen when the Police 
discovery of them forced him to do so, 1s 
refuted by the facts, for the Police did not 
go.to Kapurthala in search of those men 
untilafter he had told Mr. Stead. Dina Nath 
says he told Stead and the latter was not 
cross-examined about it As to this see 
statement of Dina Nath to Committing 
Magistrate on 27th March, page 40, and to 
Sessions Judge, foot of page 36, and P. W. 
No. 37 in Sessions Ccurt; showing Sessions 
Judge is wrong, page 12 of judgment, when 
he says Police first knew on 28th. On 
27th March Dina Nath had given names 
to Police, but was’ kept off giving them in 
open Court lest warning should reach Kapur- 
thala. I will now note some of the so-called 
diserepancies on which appellants’ Counsel 
‘have laid stress and show how insignificant 


- they really ate. 


‘ ‘fo Mr. Tollinton Dina Nath said, page 2, 
he went to. the station in October 1912 
to meet, Rash Bihari but, arrived, too late. 
To Sessions Judge, page ‘15, he said, lines 
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20—22, that he did not go, and he confirm- 
ed this in cross-examination, page 35, lines 
L5—-19, and my own view is that in all 
prohability Mr. Tollinton misunderstood. 
Incidentally I may remark that this detail 
of not meeting Rash- Bihari at the station, 
having been asked to do so, is another of 
those details which go to show the good 
faith of the narrator, 

Newt, Dina Nath does not describe ili 
exactly the same way how many days 
nfter Rash Bihari in October 1912 came 
to Lahore Dina Nath first saw him. There 
is no real contradiction and the matter is 
infinitesimal. 


Thirdly, before Me. Tollinton Dina Nath 
said nothing about Abad Bihari writing the 
leaflet, but introduced this before the Cora- 
mittine Magistrate on 27th March 1914. 
This is true, see Committing Magistrate’s 
printed Proceedings, page 40, ‘This is certain- 
ly a fair point; but it must be remembered 
that before Mr. Tollinton Dina Nath was 
making a statement unexamined, while on 
27th March 1914 the examination was 
being conducted by an Advocate. Mere 
deficiencies in the earher statement, therefore, 
are not specially important. Apparently 
nobody asked him on 24th February 1914 
if he knew who composed the leaflet: if 
the question had been put and he had 
said he did not know or had given a name 
other than Abad Bihari, the matter would 
have been different. Further, he was never 
asked in the Sessions why he had not 
mentioned the matter to Mr. Tollinton. 


Omitting infinitesimal points such as the 
non-mention before Mr. Tollinton of wrapper 
‘round the leaflets, fourthly, it is pointed 
out that before Mr. Tollinton, pages 3 and 
4. Dina Nath did not mention Basant Kumar 
Biswas as taking part in the distribution of 
the May leaflets, while in Sessions Court, 
page 17, lines 51 and 59, he brought him 
into this affair. One can only repeat the 
remark under “thirdly? above. The part 
assigned to Basant Kumar was insignificant 
and this, with the absence of questioning, 
fully accounts for the difference. To Com- 
mitting Magistrate Dina Nath did mention 
Basant Kumar. 

Fifthly, it is said that Dina Nath told Mr. 
` Tollinton that Abad Bihari said he and 
Basant Kumar fitted up the bomb in the 


-he said between 7 
‘perious discrepancy? I say unhesitatingly 


= Tollinton to 


(1915 


gardens, while in Sessions Court he said 
Abad Bihari alone did the fitting up. In 
reality to Mr. Tollinton he said, repef&ting 
Abad Bihari’s story, “They had gone toa 
dark spot under the trees and fitted the 
bomb together.’ This does not mean that 
Basant Kumar actually joined with his 
own hands in the work of fitting up the 
bomb, and so there is no discrepancy at all. 


Sivthly, to Mr. Tollinton Dina Nath said 
Abad Bihari and Basant Kumar were to 
meet at 7 at the gardens; to Sessions Judge 
and & Is this a 


no, 

Seventhly, Dina Nath made no mention of 
the July leaflets to Mr. Tollinton. This is 
natural, see page 20, line 19, Sessions printed 
Proceedings, for Dina Nath had nothing to 
do with their distribution. 


Eighthly, there are certainly differences 
between Dina Nath’s different statements as 
to when Abad Bihari came to Lahore in 
October 1913, but I think the learned 
Sessions Judge’s way of looking at the matter 
is reasonable. 


Ninthly, to Mr. Tollinton nothing was 


said about the Kali Bari meeting with Rash. 


Bihariin end of 1910, page 14 top. The 
explanation is that nothing turns on this 
meeting, no accused having been , present 


_at it and nothing of importance occurred at 


it; and similarly the omission before Mr. 
mention a certain meeting 
with Amir Chand, page 13, line 47, thas no 
importance whatever, likewise the omission 
of mention before Mr. Tollinton of his seeing 
Basant Kumar at Dehra Dun at Christmas 
1911, page 15, line 12. 


Tenthly, much is made of the fact that at 
the Agarwal Ashram meeting in October 
1912 Dina Nath says to Mr. Tollinton, 
page 2, towards bottom, that Rash Bibari 
said the terrorist movement of Bengal should 
be instituted in the Punjab, while to 
Sessions Judge he said, page 15, lines 36 
to 45, that the words “terrorist” and 
“anarchist” were not eused but “advanced 
propaganda.” This is a good illustration of 
the straits to which the defence is reduced 
for arguments. To Sessions Judge Dina 
Nath, line 50, goes on to say— we hegan 
discussing it dt once, thate iman for throw- 
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ing bombs must be selected and tested,” etc. 
- To Mr. Tollinton Dina Nath merely said 
tn @ compendious way, “terrorist movement of 
Bengal,” the two statements are, therefore, 
the same. 

Klecenthly, it is said that Dina Nath and 
Chatterjee contradict each other about the 
l-iter of introduction of Rash Bihari to Dina 
Nath. They do, but not about the intro: 
duction itseif; and in my opinion comparison 
of Chatterjee’s deposition (P. W. No. 199) 
with Dina Nath’s very strongly confirms the 
latter’s good faith” 


Many more such points were raised before 
us, but Tam not called upon to mention 
them all in detail. I have mentioned a large 
number to show how trivial the objections 
raised really. are, and their triviality and 
easy refutation area strong contirmation of 
the view that Dina Nath has made these 
long and detailed statements so substantially 
in conformity with each other that his good 
faith is thereby much confirmed. If we 
add to this the circumstance that Vina Nath, 
arrested on 18th February 1914, made his 
statement to Mr. Tollinton on 24th and that 
init he told very many things that could 
not then have been known to the Police but 
were afterwards verified; if we also reflect 
that, notwithstanding the strenuous efforts 
of ingenious Counsel, itis fairly clear that 
in no instance has Dina Nath attributed to 
any one of these conspirators, who seem to 
have led somewhat peripatetic lives, presence 
in Lahore or*elsewhere at times when they 
were elsewhere, I ‘think itis a fair deduc- 
tion that it is proved prima facte that Dina 
Nath's story bears the stamp of trath. 
No doubt according to the-authorities corro- 
boration is required, but the case must now 
ba treated on the basis that prima facie the 
statements of Dina Nath are not suspect in 
themselves. 


Iwill now touch upou one other main 
feature of the defence, which affects practi- 
cally all the accused, though it was argued 
in detail only by Mr. Sen, namely, the 
contention that Rash Bihari was a Police 
spy and an agent provocateur and that a good 
dail of the documentary evidence against the 
accused, especially such of it as came into 
existence shortly before the arrests, was 
deposited by bim with this or that accused 
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by way of manufacture of evidence against 
them. I have carefully considered this 
defence and so has my learned colleague, 
and, as he is making it an important part 
of his judgment, in the statements and views 
expressed in which T heartily concur, I will 
refrain frem discussing it at length and 
will merely note here that I reject the 
theory pnt forward as unproved and 
inherently improbable to the verge of impos- 
sibility. 

I will now discuss separately, always 
bearing in mind what I have already written, 
the caseagainst each accused individually. 
I will take them in the order in which they 
were discussed before us. The learned 
Sessions Judge has treated more or less 
together the cases of (¢) Abad Bihari and 
Amir Chand, (77) Balrajand Balmokand, I 
do not think in doing so he has been - unfair 
to any of them; but, as Mr. Beechey has 
complained of the method as prejudicially 
affecting his client Balraj, I will take each 
accused separately, though this may involve 
some repetition, 


ABAD BIHARI. 


As to this man the learned Sessions Judge, 
page 59 of judgment, 
after marshalling against 
him eleven “facts”* holds 
if, 


#Sessions Judge 
says 12 facts, hut 
he has counted the 
matter of leaflets 
twice. 

144 Q 

Conclusively proved that he was not only 
one of the managing committee of the 
conspiracy, but the most active member in 
every department, that he arranged and 
superintended the throwing of the Lahore 
bomb and: organised the work from the 
beginning.” 


Later, in deciding the appropriate punish- 
ment for this man, page 74, the Sessions 
Judge sums up again thus; 


A 
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“Abad Bihari is only 25 years of age, but 
he isa highly educated and intelligent man 
who was used as no man’s tool. From the 
beginning he was au active member of the 
committee, and, in fact, the most active. 
He arranged, and was consulted in, every- 
thing. Though he did not himself place the 
bomb, preferring to employ Basant Kumar 
Biswas for this dangerous feat, he put ib 
together and then directed his agent what 
to do. He organised the campaign of 
leaflets, which was meant to bear fruit in 
murders and crimes. He was in possession 
of the Poison Manual, to mention one 
document only. He was an accessory to 
the presence of the bomb cap in Amir 
Chand’s house. If any man ever earned 
the full penalty which the law prescribes, it 
is he” ° 

With every word of the above quotations 
T am in full accord. They are based on ll 
“eacts,’ which I may summarise as fol- 


lows: 


(1) Intimate acquaintance admitted 
between Abad Bihari and Amir Ghand: cf. 
Abad Bibari’s own written statement, page. 
306, lines 24: et seq. 


(2) Intimate acquaintance between these 
two and the firebrand, Hardayal, and the 
latter’s cousin, Hanwant Sahai, accused. 


(3) The unfortunate youths Sultan Chand 
and Ram Lal were being brought up -by 
these men as seditionists and patriots.” 


(4) Intimate acquaintance with Ganeshi 


Lal Kaistha, ex-Editor of the “Akash” 
(proscribed paper), whose works they 


studied. 

(5) Connection with issue of leaflets. 

(6) Amir Chand, proved friend and guide 
of Abad Bihari, wrote revolutionary and 
criminal pamphlets, etc. 

7) Bomb cap found in Amir Chand’s 
ed where Abad Bihari lived and kept his 
belongings. 


(8) These two used same press as, the 
Raja Bazar conspirators and the same 


typé-writer. 
(9) Stage management of Lahore bomb 
outrage. 
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(10) Abad Bihari’s visit to Lahore in 
October 1913 to fetch away one of two bombs 


in pessession of Basant Kumar. a 


(11) Intimate friendship with Rash Bihari, 
who put up with him in Delhi, left his pro- 
perty with him for custody and by his invi- 
tation took all his meals with him at Amir 
Chand’s house. 


Abad Bihari appears on the scene first 
at Amir Chand’s house in 1908, see Dina 
Nath, page 13, line 86, asa guest along 
with Dina Nath, Chatterjee and others. 
Before this Hardayal had completed his 
evil work in India and had made over his 
disciples to Amir Chand. Then we have 
the Agarwal Ashram meeting in October 
1912, page 15, at which were présent Rash 
Bihari, Dina Nath, Balmokand and Abad 
Bihari, and at which the secret’ society for 
sedition and murder was organised, Abad 
Bihari to be head for United Provinces and 
Punjab, and Balmokand and Dina Nath for 
Punjab and especially Lahore. There is 
no corroboration of direct kind of this 
meeting and framing of organisation ; but 
there is ample proof that Rash Bihari did 
come .to Lahore abont that time, see 
Exhibit P-108H, letter from Rash Bihari 
of 27th September 1912 to Charan Das, para- 


-graph 7; P-108 of 5th October 1912, ditto, 


P-108G. of 17th October 1912, ditto ; reply 
to last-named letter P-154L, dated 20th 
October 1912 (which was never despatched 
and was found on search of Charan Das’s 
house) ; P. W. No. 79, Jagdish Ram, page 
169; P. W. No. 80, Manni Rum, page 170. 
We have heard a good deal of controversy 
as to the dates of Rash Behari’s visit: but 
examination of the materials available 
makes it clearthat he arrived in Lahore oa 
18th October 1912 and left on 17th. 


. This is a convenient place for consideration 
of the question of the nature of the secret 
society to which the accused belonged. As 


Vol. XXVIII] 
BALMOKAND V. EMPEROR, 


stated earlier in this judgment it has been 


EVIDENCE IN RE urged that, if there was 
ge rere conspiracy at all, there 
Dina Nath, 


was one conspiracy to dis- 
seminate seditious litera- 
ture—not charged speci- 
fically in this case—and 
another to commit mur- 


anes 12, 13, 3l 

(top), 32 and 33 

(passin), 47 aud 48 

(cross - examination 

by Mr. Rauf Ali) :— 
Ex. 


2 P-23A 1. ; 

3. , P-23D. der and that this and that 
4. 5 p» EL accused can at most only. 
4 7 en be found guilty of belong- 
H 6 P2404 ing to the former. But 
8. p.3ae. a review of the whole, of 
9. , P-82H1. the evidence refutes this 
10. 5 4 Kl. contention. Hardayal, 
o A, a said to be a brilliant stu- 
13. . | Mmo dent, busied himself in 
14. 5 MI. 1907 and 1908 with 
15. 5, » M2. spreading propaganda for 
Ab > > the independence of India. 
18. , +, Ol, There. is no direct evi- 
19. , 4» B dence that at this early 
T n gue a stage he advocated as- 
99. : DUNG A. sassination : but we can 
23. ,, PATI. fairly look at his whole 
24. , 4 A. record—see margin*—and 
20. ,, eeu at the evidence of Mr. 


26. 
Ouly 1) to (105, Isemonger, P. W. No. 177, 


(17), (18), (20), asto his connection with 
(21) and (23) are the Ghadr in order to 
strictly in point see what his ideas and 


here. Nos. (6), (7) 
and (23) are copies 
of the Ghadr. Seo 
page 3 of (6) qnes- 
tions 4th and Sth, 
and of (23) page 2 
bottom, page ð mid- 
dle, ete. 


ambitions were; and J 
think that it is not unfair 
to infer from the subse- 
quent actions of his fol- 
lowers—-Amir Chand, 
Abad Bihari, Rash Behari 
and others—that he also 
was never averse to employing even murder- 
ous methods to overawe the Government 
of India, In my, opinion the copies of the 
Ghadr paper on the record show that his 
‘ideas frankly included murder among the 
‘means the “patriots” should employ to 
attain their ends, as the passages in them 
noted in the margin show. Then Dina 
Nath’s evidence shows clearly enough that 
bomb throwing was plainly discussed in 
October 1912, and 1 believe his evidence. 
The persons then_ present clearly joined, or, 
had already joined; a conspiracy with- two 
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-real purpose 


Pa 
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objects, one of which was murder. Then we 
Ex. P-RSA. come to the “ Liberty ” 

„  I18A. leaflets, of which there 
” o were fonr-—-sce margin— 


and no one can possibly 
read them without seeing that they openly 
advocate assassination of Europeans and 
Government officials. There is inthem, as 
in most of the literature on the record, 
much wild and whirling talk; but their 
is clear from the praises 
lavished on miscreants such as Kanhaya 
Lal Dutt, Madan Lal Dhingra and Khudi 
Ram Bose—see Bxhibit P-85A, P-13B, 
and P-138C  especially—and from the 
suggestion that the abominable outrages of 
Delhi, College Square (murder of a Head 
Constable,) and Mymensingh (murder of a 
Police Inspector)—-see page 249 of the Ses- 


sions printed Record, evidence of Mr. 
Denham—were worthy of imitation. Many 


here 
but the above are sufficient, 


other pieces of evidence might be 
appealed to, 


In pursuance of this conspiracy the 
murder of 17th May 1913 was certainly 
effected, whether the Delhi outrage was so 
or not. As to Delhi all we have to go 
upon is that Abad Bihari, a Delhi man, who 


“in those days belonged to the Lahore Central 


Training College, was in Delhi when the 
Viceroy’s life was attempted, aud that 
Basant Kumar, employed in Lahore in the 

“Popular Dispensary,” had left Lahore, 
according to Dina Nath and according to 
his own admission for an unknown desti- 
nation a few days before; and also that, 
on Abad Bihar’s return to Lahore early 
in January 1913, Dina Nath had with 
him a conversation, Abad Bihari’s part in 
which lays him open to most injurious sus- 
picions. However, I do not wish to lay 
stress on this, for the Delhi outrage is not 
charged and the matter is merely one of 
suspicion. Bat as regards the Lahore out- 
rage Abad Bihari is up to the neck in it, 
I will diseuss it at length in connection 
with Basant Kumar, and it will be seen 
how strong the case is. It follows, then, 
that there was a conspiracy to dommit 
murder, and that in pursuance of it a 
murder was actually committed. All persons: 
proved to have been members of that 
conspiracy on. or. before.17th May 1913 
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have, therefore, rendered themselves liable 
to the extreme penalty of the law. 

Bat this is not all the evidence against 
Abad Bihari, for he was undoubtedly mixed 
up with the concoction and distribution of 
the “ Liberty ” leaflets. Dina Nath says 
the original of the May leaflet was in Abad 
Bihari’s own hand, and I see no reason to 
doubt this statement. He tells the whole 
story at page 17of the printed Sessions 
Record, and it carries conviction with it. 
It has been attacked in various ways, but 
I am firmly of this opinion. Then we have 
the July leaflets, on which uot much need 
be said, the conversations about Mr. Gordon, 
Sir Jaraes Meston and the proposal to kill 
the Viceroy at Kapurthala. I] see no reason 
to doubt the substantial correctness of 
Dina Nath’s evidence on these subjects, 
but I do rot wish to lay much stress on 
them as thè case against Abad Bihari is 
otherwise sufficiently established. But I 
must insist upon the importance of the 
evidence regarding Abad Bihari’s visit to 
Lahore in October 1913 to fetch away 
cue of the bombs Basant Kumar had 
been keeping. This story I bold clearly 
proved, and I adopt génerally the learned 
Sessious Judge’s views regarding it—see 
his judgment, page 49, last column, and 
pages 58 (bottom) and 59 (top). Of course, 
no witness but Dina . Nath can speak of 


the actual handing over of the bombs by. 


Basant Kumar to Dina Nath and by him 
to Balmokand or of tbe: visit to the 
sick Balmokand, after Abad Bihari’s arrival, 
to get a bomb from him. Conspirators of 
this kind do not call in outsiders to 
witness their acts; but the coincidence 
of Balmokand’s illness—he admits he was 
ill at the time this visit is said to have 
taken place—and the matter of the pur- 
chase of bocks by Abad Bihari from 
Rama Krishna im those days are to my 
mind confirmation strong as Holy Writ. 
_ Abad Bihari denies visiting Labore at all 
then, and therefore, as I hold he did visit 
Lahore, he is precluded from pretending 
that he was there for some innocent purpose. 
The prosecution is fully justified in asking 
us to” draw from his false denial the 
inference that the object of the denial was 
to hide something extremely unfavourable 
to himself No lengthy argument is required 
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1 have 
Rash Bihari as a Police spy. 


n5 


to show that the matter of the prescrip- 
tion as the cause of the handing over of 
the bombs is adequate reason for the act; 
and it is extraordinary confirmation that 
Dina Nath should have hit off the very 
day of the trouble about the prescription. 


Again, we have the November leaflets, 
the conversation regarding the proposed 
throwing of a bomb in a Christmas dance 
in Lahore, and what was found in Abad 
Bihari’s house (P-3 and P-39 and 
P-45) in Delhi by the Police on 16th 
February 1914 and in his box in Amir 
Chand’s house (P-53). I do ‘not wish 
to enlarge upon the first two of these 
matters; but a few words as to the 
last are necessary. The incriminating. docu- 
ments mentioned in P-53 were found in 
a box placed on the first floor of Amir 
Chand’s house on a ‘balcony (chajja) some 
14 feet from the ground, access to which 
was possible only by ladder or climbing 
or through the house. The box was unlocked, 
and we are asked by accused’s Counsel to 
hold it possible, and even probable, that 
Abad Bibari was uot aware of the presence 
of the papers there and that they must have 
been placed there by the Police, or Rash 
Bihari (in the character of a Police agent), 
or by someenemy. I reject all these solutions 
These papers are quite in keeping with Abad 
Bihari’s views and with other literature 
owned and even written by him; the search 
was carefully made by responsible officers 
and I decline to believe in their conniving 
and substitution or any sort of trickery ; and 
already disposed of the theory of 


Lastly, I advert to Sessions Judge’s 
“facts” (1), (2), (3) and (11), regarding 
which there can be no doubt. In Abad- 
Bihari’s house was found an atrocious docu- 
ment—P-4—~in the handwriting of Ram Lal, 
lying openly ona table and apparently 
written there. 

I repeat that the charge against Abad 
Bihari is proved to the hilt. I have carefully 
weighed each and all of the arguments of 
Counsel touching him and find them all 
wanting. It is obviously {mpossible in a case 
like this to notice in the judgment and to 
refute each and every contention, ox to des- 
cribe each and every document produced: 
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bat I will now deal with afew objections 
which- were most strongly pressed, by way 
of showing how strong the case for the 
prosegution against this man 1s. 

First, it is pointed out that Manni Ram, P. 
W, No. 80, pages 170, 171, Sessions printed 
Record, says he saw Raghbar Sharma, 
acoused, and the original of the photograph 
P-118 (Rash Bihari) and a few more holding 
a conference at the Agarwal Ashram and 
none of the other accused was there.! He 
cannot apparently fix the date better than 

in October 1912”, and it may well be that 
there was more than one conference. Again, 
evidently Dina Nath, who clearly knows 
of a conference there in October 1912, was 
not at this one, for „Manni Ram does not 
mention him. There is, therefore, no cuntra- 
diction. 


Secondly, see page 15, lines 24-27 and 
page 35, line 51: itis said that this Daulat 
Ram isa myth, but see what Dina Nath 
really says: “He (Balmokand) said that a 
friend of mine Rash Bihari Bose had come 
and wanted to meet me and told me where 
he was 


stopping, 1. e, inthe house of a 
boy whose name was, I think, Daulat 
Ram.” ‘I can see nothing suspicious in the 


circumstance that Dina Nath could not 
recognise any Daulat Ram—he had apparent- 
ly not seen the real Daulat Ram at all. 


Thirdly, as to the posting up of leaflets 
Dina Nath says: page 17, line 27, that Abad 
Bihari was to do the posting in the Training 


College and yet none were fonnd there, . 


showing Dina Nath is lying; but the only 
inference that can logically be deduced from 
this is really that no responsible person found 
leaflets there and forwarded them to the 
authorities. 


Fourthly, itis suggested that Dina Nath, 
in the first instance, anxious to keep ont 
Ram Sarn Das’s name entirely, substituted 
Abad Bihari for him, and that really Ram 
Sarn Das did not only the printing but the 
writing ¢ and distribution of the May leaflets 
the suggestion being strengthened by the 
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circumstance that Ram Sarn Das in those ° 


days was working at the Dyal Singh College 


in Lahore—Dina Nath, page 51, bottom, and” 


Puran Chaud, P W.N ; 197, page 288. All T 


need say “is that there isnota particle of” 


proof of the suggestion. | 


er 


ae 
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Fifthly, four’ copies of the May leaflet 


were found on 4th May 1913 in the Dyal 
Singh College compound; suggestion is that 


“Ram Sarn Das was the mest likely person 


to put them there. It is posible that he had 
kept a few copies and used them unknown 
to Dina Nath. This does not help Abad 
Bihari. Nor do L think the fact that a few 
leaflets got out before the date Dina Nath 
gives as fixed for the publication at all 
important, It may well have happened 
through another conspirator without Dina 
Nath’s knowledge. 

Siethly, a diffeully has been raised by 
Mr. Nanak Chard about fitting in dates 
for Dina Nath’s story of the May leaflets 
and the Lahore bomb ontrage. He says that 
distribution took place on lOth and lith 
May that then Dina Nath says he wrote 
and told Rash Bibariat Debra Dun who 
replied, that he again wrote and received a 
reply, after which he and Abad Bihari fixed 
16th May at 5p. x. for meeting to concert 
the ontrage; and he contends that all this 
correspondence could not have been crowded 
into so few days. -There were two letters and 
two replies. But Dina Nath says 9th or 10th 
May was fixed for distribution, therefore, he 
may have written to Rash Bihari on 10th, 
or even on afternoon of 9th, Anyhow he 
says he got the first reply on llth or 12th. 
After that there was ample time for -another 


letter and another reply before the 14th 
or ldth—see page 18 top. The difficulty 
vanishes. 

Seventhly, Dina Nath says (page 19, 


line 7) Abad Bihari told him to took half an 
hour at the gardens on 17th May 19138 to 
get the bomb ready, whereas Major Turner 
P. W. No. 12, page 95, line 33, says: the bomb 
cap could be fixed on ina minute, But how 
do we know there was not much more 
adjustment to be done than the mere fixing 
on of a bomb cap ? 

Highthly, Mr. Nanak Chand asks why 
Abad Bihari should go to the gardens at 
all when Basant Kumar knew himself how : 
to fix up bombs—Dina Nath page 22, | 
line 20; but he overlooks the fact that” 
Basant Kumar may have learnt by December ` 
1913 what he did not know in the pre- 
vious May. 

Ninthly, “Mr, Nanak 
is hopeless 


Chand argues that 
discrepancy as to the ` 
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dates on which in October 1913 Basant 
Kumar is said to have handed the two 
bombs to Dina Nath and on which Abad 
Bihari is said to have come to Lahore to 
fetch one and to have left Lahore, re 
infecta, He fixes 9th October as first date 
because Dina Nath says at Dussehra time,” 
that being the big Dussehra day that 
year. To Mr. Tollinton Dina Nath said— 
page 6, 12 lines from foot—thatit was lo 
days later that Abad Bihari came to 
Lahore: this would make it 24th October. 
To Committing Magistrate Dina Nath 
said—page 46 of his printed proceedings—he 
took the bombs from Basant Kumar, kept 
them three or four days, and six or seven days 
later Abad Bihari came and went: this would 
work up. to 18th, 19th or 20th October. 
To Sessions Judge—page 21, lines 40 and 
55—he said he gave them to Balmokand 
after keeping them three or four days, and five 
days later Abad Bihari came and went: this 
works up to 17th or 18th. [ am unable 
to see any importance in all this: Dina 
Nath, speaking four months afterwards, was 
yague in saying “15 days”, that is all. 
Here I may note that Mr. Nanak Chand 
notices a point which incidentally confirms 
Dina Nath’s tale. The latter is explaining 
to Mr. Tollinton—middle of page. 7—how 
Abad Bihari repaid him for the books Dina 
Nath had paid the price of to Rama Krishna 
and says Abad Bihari sent him money by 
money. order’ or by registered. letter. The 
Police thereupon made inquiries of the 
Post Office and a registered 
letter receipt (P-94) “was 
duly. found, corroboratiug Dina Nath. Mr. 
Nanak Chand vainly’ tries to show, by 
reference. to P. W.No. 76, Sita Ram, that 
what went in the registered cover was not 
money but an examination supervisor's 
certificate. But Sriram Das, P. W. No. 154, to 
whom the certificate form should have gone, 
if that is the. true version, was never asked 
by the. defence if he received ib, To me 
it appears extraordinary confirmation of 
Dina Nath’s good faith that on 24th 
February 1914 le should have said T by. 
money order- or registered letter.” He 
could’ not quite remember which. He must 
have’ known`that; if the slory was false, il 
would “be proved so by inquiry: at the 
Post Office. It is very.improbable he would 
remember the: arrival of a registered letter 
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with certificate so accurately as to utilise 
the incident to cover a pretended remittance, 
and, if he did remember, ‘would he have 
said money order or registered letter’? y 

Tenthly, an absurd use is sought to be 
made of (page 49, first 11 lines) the fact that 
Dina Nath’s father and a friend, Dogar Mal, 
came tothe kotwals when Dina Nath was 
arrested on Sth February. It is suggested 
that these two gentlemen, the latter being 
forsooth resident of the same district as the 
Inspector who was investigating, plotted 
to get Dina Nath off. I merely mention 
the theory to reject ib. 


Eleventhly, Chand Baba, P. W. No. 119, 
page 215, who professes to identify Abad 
Bihari’s handwriting on P-132 A to J, 
23-C, 23-F and 98-B, is said really not to 
know his writing. This seems to me 
audacious; the two men are first 
cousins and both of Delhi and they were at 
school together. This Chand Baba strikes 
meas a very honest witness; why does he 
go against his cousin at all, or, if prevailed 
upon. to perjure himself, why does he say so 
little? The answer is, he is really saying 
only what be knows. 

Twelfthly, it is argued that Abad Bihari 
had no connection with the 3rd and 4th 
leaflets. Whether there is or is not proof 
that he wrote or distributed or handled them, 
at least 37 copies were found in his box on 
Amir Chand’s baleony. 


Thirteenthly, Exhibit P-7 is a note-book, 
admittedly of Abad Bihari’s, containing a 
list of books, whereof the last nine (with 
prices) are noted as bought from the afore- 
said Rama Krishna, and the last four are 
said to be those bought through, and paid. 
for by, Dina Nath, in October 1918, when. 
Abad Bihari came to Lahore. Prosecution 
use this to confirm Dina Nath who says 
four books costing Rs. 11 were bought, the 
figure agreeing with the note-book. Mr. Na- 
nak-Chand, on the other hand, argues that the- 
ink and writing in Exhibit P-7 show that all 
nine books were written down at the same- 
time and that in reality all were bought at 
the same time, in-Decoember 1913. Rama 
Krishna, P. Wi No. 116, does not help either 
side, and even if all nine@*books were „entered 
up on same occasion, this’does not show 
they were boughton same day. The account 
given inthe witness’s supplementary statement 
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does not help. Abad Bihari does not 
appear in it, and no doubt Dina Nath did 
buy NE books in December on credit, 
the purchase for Abad Bihari in October 
was for cash. 

I can find nothing further in ate Nanak 
Chand’s criticism of the evidence. In my 
Opinion rejection of his client’s appeal is the 
only course open to us. Heis a man deserv- 
ing of no mercy or consideration. 

The next appellant to be looked at is 


AMIR CHAND. 


Again, I can unhesitatingly concur in the 
summing up of the learned Sessions Judge, 
page 61 of judgment: 

Not only do J find Amir Chand guilty 
of having been an active member of this 
conspiracy, but, considering his age and 
considering the facts that he used his undoubt- 
ed talents in corrupting the young and 
adding recruits to the cause of anarchy, he 
appears to me to be a criminal, for whom 
nothing whatsoever can -be said, as being 
not orly a“ murderer on a great scale, but 
one who spent his hfe in 


a Perhaps the word 
murderous 


“would-be” inserted furthering 


here might be an schemes which he. was 
improvement, ‘ ‘too timid to carry out 
himself.” And again, at page 7+: 


“The case of Amir Chand is, if possible, 
worse than that of Abad Bihari. A man of 
40 years of age, filling a positicn of importance 
in the educational world at Delhi, respected 
and consulted by his compatriots, such as 
Rai Bahadur Sultan Singh”, no less than by 

eT the members of the Delhi 

NA EA Mission, a man who used 
his uncoubted gifts and his influence over the 
young to train others and even his own 
adopted son” by means of the literature of 
anarchy and crime, and 
notonly this but a man 
who assisted in the dissemination of the 
poisonous literature of this organization, and 
who himself composed an article* advocating 


®Sultan Chand. 


a wholesale massacre of- 


‘Exhibit P-23-M.  Muropeans; a man, 
moreover, who allowed his house to be used 
as the BENGEN] meeting place of disaffected 
criminals, and. in whose possession a portion 
ofa bomb was discovered. There is only 
one possible sentence for him also... .” 
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As already stated the learned Sessions 
Judge has treated the cases of Abad Bihari 
and Amir Chand together, though he has 
summed up against each separately. Of the 
11 “facts” noted above against Abad Bihari, 
Nos. (1), (2), (3), (4), (6), (7) and (8) apply 
with at least as much force to Amir Chand, 
and I need say little more about most of 
them. No. (3), the infamous training of 
Sultan Chand and Ram Ial, tells most 
against Amir Chand, in whose house these 
victims of criminal influence long lived: 
of these Sultan Chand turned approver and 
Ram Lal was made an accused but was 
acquitted, mainly on the ground of his 
youth and of the doubt whether he had been 
fully initiated. Sultan Chand’s evidence—he 
is P. W. No. 201, and it is not pretended 
that he has any reason for speaking falsely 
against his adoptive father and his friend— 
and the proof of the training of Ram Lal to 
be found in his history and in the atrocious 
things he was made to write out, especially 
P-4 already mentioned, prove “fact” (3) to 
the hilt. That and other documents give a 
very clear idea of the devilish ingenuity of 
the methods adopted to warp and corrupt 
the youthful mind. Briefly stated the plan 
was first to appeal to the religious emotions, 
so near the surface in most Hindus, and to 
persuade the victim by a perverted interpre- 
tation of Hindu ideas, that, if he committed 
a crime in furtherance of the designs of 
his teachers, that need not trouble his 
conscience, because all human minds were 
as it were a part of the Divine Mind and 
so the act was really the act of God. The 
next step was, by travestyivg the history of 
British India and the present condition 
of it, to make the victim think that the 
present Government, was an iniquitous 
Government the cause of all the real and 
imaginary evils from which the country 
suffered — plague, famine, poverty, oppres- 
sioon—and that the only remedy was 
rebellion, boycotting and intimidation by’ 
murder, and that any one dying in sucha 
cause was a martyr and a saint. Passing 
over (4),as the Sessions Judge has done, 
there is no difficulty in holding that (6) is 
fully established. It is only necessary to 
refer to P-23-M. to prove the point. It . 
was foundin Abad Bihari’s box in Amir 
Chand’s house, and .tha handwriting is 
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admittedly the latter’s. It was never 
published and it was written in 1914, it is 
true; but I entirely reject as farcical the 
desperate attempt to explain it away by 
saying, as Amir Chand says, that it was 
written in a moment of irritation and was 
not intended as an expression of the writer’s 
real feelings. He says he intended to 
destroy it, but was unable to find it. This 
explanation is falsified by examination of 
the document, which was written in black 
mk and then successively corrected and 
improved” in red ink and in pencil, showing 
that there was a serious purpose in it and 
that it was produced in its final form after 
at least three sittings. Though not publish- 
‘ed, it was evidently given to the pupil, 
Abad Bihari, who must haye read it. The 
violence of the language almost exceeds that 
of the Ghadr, for it abounds with phrases 
like these— 


l “The cursed foreign yoke of the English 
devils,” 

“The common foes of all Indians .... 
sucking our life blood.” “We are so many 
that we can seize and snatch from them their 


cannon,’ 


“Reforms will not do. Revolution and a 
general massacre of all the foreigners, speci- 
ally the English, will and can alone serve 
the purpose.” 

As the learned Sessions Judge ubserves, 
such a document speaks for itself. 


As regards “fact” (7), not much need be 
said. The bomb cap was certainly, found 
in a locked room at the top of Amir Chand’s 
house, and I take it as proved, the search 
having been made by Mr. Petrie and with 
all care, that it was really found at the 
opposite side of the room from the hole in 
ths wall and so must have been placed there 
by some one who entered by the door. The 
idea that this was done bya spy or Police 
agent or an enemy is absurd, and Amir 
Chaud must be fixed with the responsibility. 
No doubt the top storey as a whole had been 
made over to Sultan Chand and his mother, 
but this room was locked and none of their 
property was init, though a box of Abad 
Bihari’s containing nothing in particular was 
there. 

Expert evidence, especially P. W. No. 161 
and P, W. No. 1, not criticised in argument 
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before us, proves pcint (8); and there 
remains, if any more proof is required, the 
evidence of Dina Nath, and of the numerous 
witnesses named in detail by the Sessions 
Judge at pages 52and 53 of his judgment. 
His view, in which I fully concur, is that 
this evidence fully proves Amir Chand’s 
leading part in the conspiracy. It is 
impossible, and in an appellate judgment 
unnecessary, for me to re-state all that these 
witnesses ‘are supposed to prove and do 
prove: I need only say that my remarks 
below upon the arguments of Amir Chand’s 
Counsel, Mr. Raghunath Sahai, show how 
futile are his attacks upon the strong fortress 
in which the prosecution are entrenched. 
We heard him for two whole days and 
gave the most earnest Buenbon to his 
contentions. 

First, he suggested that the dalané P- 
23-M should be left ont of our minds, but 
this is out of the question, for reasons I have 
already given. 


Newt, it is pointed out that, whereas 
Dina Nath at page 13, lines 20 to 40, 
says Chatterjee told him in 1908 he was 
going to stay with Amir Chand and was 
actually at Amir Chand’s house - when 
witness went there; Chatterjee, page 290, 
lines 30 ef seg, and page 292, lines 24, 25, 
says he did not know Amir Chand before 
he went to his house and does not think 
he had ever heard his name. This is 
certainly a discrepancy, but only as to 
Dina Nath’s saying that Chatterjee told 
him he was going to stay with Amir 
Chand. A discrepancy of so minute a 
kind in evidence given six years after the 
event does not strike me as important. 


Thirdly, it is asked why was not Dina 
Nath’s servant, mentioned at page 15, line 
25, as the man who pointed him out to 
Balmokand, called to corroborate. A much 
more telling question is, why did not the 
defence ask Dina Nath the name and 
address of the servant and call him to 
coutradict F 


Fourtily, Counsel tries to discredit Dina 
Nath by pointing to pages 17 bottom and 
18 (Dina Nath) and p#ge 177, 2nd paragraph, 
and page 179 (Fazl Karim); the latter 
denying receipt with the leaflets of an 
anonymous letter, which the former saya 


a. 
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he sent. The reply is that the letter was 
probably -just a slip.and may have been 
overlooked, and any how the matter is insigni- 
ceant. What is significant is, how did Dina 
Nath, <f he did not send the leaflets, know that 
Fazl Karim had received them ? 

Certain other arguments like this really 

affect specially the cases of other appel- 
‘lants and will be noticed’ in dealing with 
them. The next criticism, fifthly, is con- 
nected with the 3rd of November 1913 
‘edition of leaflets. Dina Nath, .page 22, 
line 41, says these had no poetry in them, 
but P.-13-B begins with a stanza. Again, 
an infinitesimal point: these leaflets were not 
distributed then, but in January 1914 
along with the December leaflets, so that 
a slight confusion is natural enough. 

Sixthly, advantage is taken of two 
_vemarks of Mr. Norton, P. W. No. 1, printing 
expert, at page 11, lines 10 and 33. It 
is said that the Om leaflet (ealled 4th 
edition by prosecution) could not have 
been printed so early- as 21st November 
19138, for, be says, it was printed only 
“a few days” before his visit to the Press, 
lis first visit being on Sth December 
1918. I think “a few days” can easily 
be taken to cover 17 days, and further 
it is after all only an opinion of rather a 
hazardous kind. 

Seventhly, see page 51, line 33: “The 
parcel was closed when I gave it to Balraj.” 
Counsel asks how Dina Nath conld know 
what was in the parcel if. he handed it 
over unopened and Balraj did not open it 
before him. But Dina Nath says he had 
the parcel some days and does nut say he 
never opened it during those days or saw 
the contents. 

Eightly, see page 2], top—it is argued 
that Amir Chand was evidently not initiated 
at that time ‘end of 1913), for otherwise 
the project against Sir James Meston, 
discussed between Abad Behari and Dina 
Nath, would have been discussed also with 
Amir Chand. But that project had been 
perforce abandoned and why should it be 
discussed again P : 

Ninthly, it may be gonceded that Amir 
Chand had no direct part in the meeting 
of October 1412, or the Lahore “bomb 
ntrage, or the May leaflets; but he was 
olready an intimate friend and  co-con- 
apirator with the persons who engineered 
S 
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those things: and I also consider it of 
no importance that Amir Chand is not shown 
to have had any personal acquaintance with 
Basant Kumar. 

Lenthly, it is argued that evidence of 
conspiracy before October 1912 is irrelevant, 
because the case for the Crown is that 
then the conspiracy was formed. This is 
not so; the conspiracy was organised then, 
and see the words in section 10, Indian 
Evidence Act, “after that intention was 
first entertained by any of them.” 

Eleventhly, it is said that there is no 
proof that Amir Chand took over Hardayal’s 


disciples. In my opinion, this is proved 
for all practical purposes by Dina Nath 
and Chatterjee (page 290, lines 50-60) 


and by the circumstance of Abad Bihari’s 
living In Amir Chand’s house later. 
Twelfthly, it is argued that Ram Lals 
acquittal should lead to Amir Chand’s, 
absolution. One has only to read the 
evidence to see how absurd this is. 
Thirteenthly, I have carefully examined 
the evidence beginning with Exhibit P-100 
and the Exhibits of the 185 series produc- 


ed by North-Western Railway regarding 
refund of price of railway ticket, Delhi 
to Lahore, and I can only reject Amir 


Chand’s explanation that the ticket was 
for himself and not, for Rash Bihari and 
that he missed his train. The story of 
the prosecution is that Dina Nath wired 
to Delhi from Lahore advising that Rash 
Bihari should not come at that time, that 
Amir Chand had bought the ticket atthe 
City Booking Office for Rash Bihari, who 
would naturally not want to be seen 
there, and the wire led to tke abandon- 
ment of the journey. It seems to me 
extraordinary that Dina Nath should in his 
long story have hit off just the days on 
which Amir Chand bought a ticketin an 
unusual way at the City Booking Office, 
and got a refund.- I have no difficulty in 
accepting the prosecution theory of the 
incident. Counsel admits that Dina Nath, 
when making his statement, conld not have 
known of the refund of the ticket money. 
Fourteenthly, at this point Counsel was 
obliged to make several admissions—e. g., 
that the whole of Sultan Chand’s story, as 
told at foot of page 53 of judgment, is 
true; that the handwriting of Exhibit P-12 
etc., detailed at middle of same page 


756 
BALMOKAND V, EMPEROR, 


is Amir Chand’s; that Amir Chand and 
Abad Bihari. were intimate friends : and 
then he goes on to argue that Sultan Chand, 
P. W. No. 201, page 296, line 2, says he got 
leaflets from Abad Bihari and kept it dark 
from Amir Chand showing Amir Chand’s 
innocence. But in dealing with Sultan 
Chand one has always to remember that 
he is the nephew and adopted son of Amir 
Chand, living in his house and apparently 
entirely dependent on him. Thus attempts 
by him to screen Amir Chand, however use- 
less, are natural. 


Fifteenthly, the whole of the evidence of 
Amir Chand’s connection with Ram Lal is 
then discussed with a 
view to showing that it 
was merely an innocent 
and philanthropic connec- 
tion. It seems to me 
immaterial why Ram Lal 
left his home and came 
to Delhi: what we are 
concerned with is, how he 
was dealt with at Delhi, 
and what was being in- 
stilled mbo his youthful 
mind. As to this the 
proof is overwhelming, 
see inter alia Exhibits 

(7) Exhibitg P-4, P-5 and P-6 in 
P.149-B and 150-B. Ram Lals hand. No 
doubt these were found at Abad Bihari’s 
house, but admittedly Ram Lal had lived 
in Amir Chand’s house until just before his 
arrest. 

Stateenthly, a paneer: which Dina Nath says 
contiined the third lot of leaflets, certainly 
came to him from Amir Chand. A parcel 
is admitted ; but it is said that it con- 
tained volumes of Swami Ram “Tirath’s 
works. Amir Chand’s business books con- 
tain uo entry of such despatch, but he says 
if was not customary to make entries 
regarding “ presentation’? copies. Here 
appellant falls into a self-constructed trap. 

The parcel was sent “ bearing,” which 
contradicts the idea of a present and in- 
cidentally appellant here admits friend- 
ship with Dina Nath, a thing which he 
elsewhere denies. The volumes of the 
Swami’s works are a myth—see the cross- 
examination of the witness D. W. No. 4, 
page 366, especially lines 30 and 45. Amir 


(1) Ram Tals 
written statement, 
page 337. 

(2) P. W. No. 99, 
Hukm-Chand, page 
197. 

(3) P. W. No. 100, 
Nannoo Lal, page 
199. 

(4) P. W. No. 170, 
Manak Chand, page 
261, line 28. 

(5) P. W. No. 196, 
Shib Narain, pages 
286, 287, lino 20. 

(6) Amir Chand’s 
written statement, 
para. 7, page 310. 
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Chand admits sending a parcel and it did 
not contain books. What did it contain ? 
The only answer to this is, if contained what 
Dina Nath says. 

Seventeenthly, Exhibit P-23-L is denounced 
as irrelevant, the prosecution can do with- 
out it. 

Eighteenthly, I concede that the learned 
Sessions Judge has fallen into afew small 
errors, e.g. where he says P-7 was found 
in Abad Bihari’s coat, and where he says 
the cases against him and Amir Chand are 

very similar ”—page 59 of judgment—and 
where he says the witnesses were absolutely 
“ positive ” that there was no other box 
in room % in Amir Chand’s house when 
the bomb cap was found—page 60 bottom, 
and P, W. No. 9, page 87, line 7, and Brij 
Lal, P. W. No. 8, page 91, 


- Nineteenthly, at this point Counsel made a 
most unfortunate point against his client. 
By way of showing what a fine fellow. 
Amir Chand really is, he pointed proudly to 
P. W. No. 107 and P. W. No. 110 and Exhibit 
P-212. Now, no doubt a good character 
vouched for by the two witnesses Canon 
Allnutt and Mr. S. K. Rudra is a valuable. 
asset, but. it must be borne in mind that 
“patriots” of Amir Chand’s type are often, 
except in regard to the monomania possessing 
them, estimable men and of blameless - 
private life; and the reference to Exhibit , 
P-212 is most unfortunate The writer, 
R. S. Narayana Swami, in extraordinary 
diffuse and ornate phraseology, is really 
only writing a business letter as to how 
much commission Amir Chand is to pecket. 
Ju doing so, he no doubt expresses profound 
admiration for the latter, but what kind 
of a man is the writer? At the bottom of 
the first page of the document will be 
found a reference to .a lecture by the 
writer and that is to be foundas Exhibit 
P-14 and P-14-A. After reading that one 
is forced to the conclusion: that to be' 
praised as a patriot, etc., by the author 
thereof amounts in itself to a damning 
indictment. Incidentally this document 
P-212 tells also against Abad Bihari, for the: 
writer calls him “dea Abadji.” 

Twentiethly, it is urged that at the 
most Amir Chand only became member of 
conspiracy in November 1913 and then 
only of a conspiracy to disseminate seditious 
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literature. In my opinion, however, the 
.intimaey with Rash Bihari and Dina Nath 
and Hardayal, the harbouring of Abad 
Bihari, the training of Sultan Chand and 
Ram” Lal, and the coming and going of 
conspirators in his house take Amir Chand’s 
connection with the conspiracy back to a 
time much earlier and show that he was 
a member even before October 1912. As 
he was then a member, under section 10, 
Indian Evidence Act, all the acts of the 
other conspirators are evidence against 
him, 

' Lastly, I notice one legal argument, 
specially appertaining to this part of the 
case. magne Chandra Banerjee v. Emperor 
(6) is invoked as showing that the 
hnding- of papers in Abad Bihari’s box in 
closed covers is nothing against Amir 
Chand, but this argument ignores section 
10, Indian Evidence Act. - 

This long and tedious review of Mr. 
Raghunath Sahai’s arguments has been 
undertaken in order that no point in favour 
of Amir Chand, or supposed to be so, 
should be ayerlookad: The result is damning. 
The man has fully paren the reward he 
has received. 


The next appeal to be dealt with fs that of 
BALRAJ. 


This young man, now about 24, partially 
passed the B. A. Examination in 1910 and 
apparently secured the degree the following 
year. I may state at onco that, in my 
opinion, it is proved that he was a member 
of a conspiracy to commit murder, that 
in pursuance of that conspiracy the murder 
of May 1913 was effected, but that it is 
not proved that he was really a member 
until a later date. To my mind the law 
is not clear, but [ am content to hold 
that under section 120-B, Indian Penal Code, 
hecan, in the circumstances, be punished 
only under section 115 of that. Code with 
seven years’ vigorous imprisonment as a 
maximum. There is no reason for showing 
him any indulgence, and, if my learned 
colleague agrees, I would sentence him 
accordingly. a 


(6) 23 Ind. Cas. 985; 41 0. 850; 18 ©. W. N. 498; 15 
Cr, L. J. 385. 
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I will here also notice the arguments 
of his Counsel (Mr. Beechey) on his behalf. 
He sketches thus the history of Balraj 
from 9th October 1912, before which date 
the only mention of him by Dina Nath 
is that he was present —that is all—when 
Rash Bihari came to Nabha Honse, Lahore, 
in the summer of 1911 :—Went on 9th 
October 1912 to Jodhpur as tutor to the 
Princes ; reached 12th October, thus missing 
the Agarwal Ashram meeting. In 1913 
went with the Princes and Mrs. Windham to 
Kashmir and stayed there till September 
1913, thus missing the episodes of the 
May leaflet, the Lahore murder, and the 
July leaflet; on lith September 1913, asked. 
for a -year’s leave, joined the Government 


College; went on Ist October 1913 to 
Jodhpur, taking his sister, and returned 
on l0th Octoher; went to Mussoorie on 


21st November 19185 at invitation of General 
Partab Singh’s son, Prince Narpat Singh— 
meeting him at Dehra Dun on 22nd and 
taking him up the hill, where he remained 
until 26th November ; returned to Lahore 
27th November, arriving with Thakur Indar 
Singh by Bombay Mail on evening of 
28th ; stayed at the house of his cousin 
Sheo Rajin Lahore until 13th January 
1914, when he and the Princes and accused 
Balmokand, who had been tutor in his 
place, went to Jodhpur, whence he returned 


on 2lst January 1914 and continued his 
stucies till his arrest on 20th February. 
These dates are to a large extent 
proved. 


First, Mr. Beechey points out that Dina 
Nath’s saying he saw Balraj at Nabha 
House in 1911 is wholly uncorroborated, 
for Jagdish Ram and Manni Ram (P. W 
Nos. 79 and 80) do not mention Balraj 
as being there: and that in October 1912 
the only trace in the evidence as to 
Balraj is that Dina Nath says Rash Behari 
at the Ashram remarked that Balraj had 
gone to Jodhpur. In my opinion Mr, 
Beechey is justified in contending that this 
is hardly proof that Balraj was then one 
of the gang, for we are left in the dark 
as to the occasion for Rash Behari's 
remark. The learned Sessions Judge’s way 
of putting the matter in last paragraph 
of page 24 of his judgment is, thetefore, 
hardly correct. 
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Secondly, Mr. Beechey has essayed to 
help his -colleagues in the defence by a 
long series of arguments as to weak points 
in cornection with the facts of the Lahore 
bomb ontrage. I will not discuss these here, 
as I hold that there is no proof that 
Balraj had become a member of the 
conspiracy at that time or knew what was 
going to be done. In connection with the 
October 1912 meeting he was only mentioned 
as having gone away, and here he is 
brought in only in a very 
circuitous way, that is, Girdhari Lal, P. 
W. No. 40 said to Committing Magistrate 
the statement being brought on to the 
Sessions record, (but denied to Sessions 
Judge) that Balmokand accused, in asking 
him to get employment for Basant Kumar 
Biswas, said Balraj had recommended him. 
In my opinion this statement of Girdhari 
Lal’s is technically relevant against Balraj 
under section 10, Indian Evidence Act, 
- inasmuch asl am going to find Balraj was 
a conspirator, albeit he became one later 
on; but [decline to hold on such a tainted piece 
*See especially page of hearsay* that Balraj is 
18 , line 10et seq. proved a conspirator in 
October 1912. Amar Nath, P. W. No. 38, 
page 126, is taken by the Sessions Judge 
to be an honest witness, and he says, line 
29, that Girdhari told him that Basant 
Kumar. told heim that Balraj had instructed 
him (Basant Kumar) to go to Lahore and 
get service. I do not think that even with 
this reinforcement the evidence can be said 
to prove Balraj at that time a member of a 
conspiracy to commit murder, 

Thirdly, it is pointed out that Dina 
Nath, a head conspirator, never saw Balraj 
between summer of 1911 and September 
1913, though the latter was in Lahore 
till October 9th, 1912, and it is argued 
that this is not what one would expect 
had Balraj been a conspirator. 

Fourthly, the next mention of Balraj, it 
is shown, is also hearsay—- page 22, line 
25, Balmokand telling Dina Nath that 
Balraj was now working in Lahore and 
saying that the trio should agree on some 
work and that Balraj had assented to the 
plan for throwing a bomb at the Viceroy 
at Kapurthala. As this is both hearsay and 
uncorroborated, it is urged that it should 
be entirely rejected ; but in my opinion it 
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stands on rather a different footing from 
the earlier hearsay utterances of Dina 
Nath and Girdhari Lal, for here the 
statement of ithe fellow-conspirator was 
certainly in furtherance of the “common 
intention, ” whereas the other statements 
were at most only inferentially so. I take 
this asinconclusive standing alone, but at 
the same time as the first of a series of links 
connecting Balraj unmistakably with this’ 
criminal conspiracy. f 

Fifthly, I do not think much of the next 
point raised, which may be stated bhus, 
Dina Nath says to Mr. Tollinton, page 11, 
the conversation with Balmokand about 
the Viceroy and Kapurthala owas 
some 15 or 20 days before the Viceroy 
went there and that he understood 
Balmokand had the bombs then; whereas 
by the story told elsewhere the bombs 
were handed by Basant Kumar to Dina 
Nath and by him to Balmokand some 
time between 9th and 24th October 1913, 
t.e. later, for the Viceroy went to Kaparthala 
on October 16th. The trouble has arisen 
over Mr. Tollinton’s way of recording the 
statement at page 11. He mixes up the 
conversation as to the Viceroy (September, 
October 1913) and that regarding the 
Christmas dance (December 1415) and 
in a general way says the bombs were 
with Balmokand then. In the Sessions 
Court the matter is made quite clear, 
see page 50 top and line 39, and page 22 
bottom. 

Siathly, it is pointed out, correctly enough; ` 
that there is no corroboration of Dina 
Nath’s statement, page 22 bottom, that 
Balmokand said he had consulted Balraj and 
secured his agreement to the Lahore dance 
project, 

Seventhly, Mr. Beechey complains that 
his client is brought into the matter of the 
8rd and 4th leaflets merely by Dina Nath’s 
unsupported assertion that he gave them to 
Balraj for no rhyme or reason and thit the 
latter kept them for some time. In reality 
Dina Nath’s story of Balraj’s connection 
with these levflets is in great detail, see 
pages 22, 23 and 24, and can hardly be all 
invention. It is trae that to Committing 
Magistrate, page 48, migdle of his printed | 
Record, Dina Nath, though.not inso many 
words, gives the impression that he handed 
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over the November leaflets to Balraj on 
day of receipt, 24th November, but he 
speakg more explicitly to Sessions Judge, 
and Ido not think it fair to take it that 
Dina Nath really meant transfer on 24th 
November to Balraj. The point is, of 
course, that Balraj was away from Lahore 
at Mussoorie until 28th November, and the 
suggestion is that Dina Nath, learning that 
Balraj was not in Lahore on 24th November 
1913, has deliberately. altered his story ; 
but I cannot find any sufficient grovnd for 
this idea, and against it is the important 
consideration that the later story came out 
nob in examination-in-chief but in cross- 
examination, page 51, lines 14-30, Sessions 
Record. Had the (supposed) alteration been 
the deliberate result of a desire to slip out 
of a difficulty, 1 think it would have been 
made in examination-in-chief and not have 
been left to the chances of cross-examination; 
and see Dina Nath page 5’, bottom, where 
he says he did not even then know Balraj 
was out of town. 

Seventhly, attention is drawn to Exhibit 
P-99 (not printed). This is a slip of paper 
on which Dina Nath says he tried the type- 
writer, page 28, line 40, and we find at the 
top of it 

"LAHORE 211” 


with the last 1 struck ont. It is urged that 
this was the beginning of the date on 
which it was being tried; t.e., 21st Novem- 
ber, whereas witness says he borrowed the 
machine on the z7th, and that the slip, 
therefore, gives the lie to him. It is also 
contended that the document is probably a 
fabrication for the purposes of the case, but, 
of course, these two criticisms are mutually 
destructive. I reject both. It is noteworthy 
that Dina Nath was not cross-examined as to 
the details of Exhibit 99, nor asked what 
“211” meant. 


Highthly, a futile attack is made upon 
Diua Nath as to the bringing of the machine 
from Balraj’s, based on the various Bnglish 
records. To Mr. Stead, P. W. No. 36, page 120, 
line 40, Dina Nath said Ram Sarn Das went 
with him to Balraj’s, but, line 46, Ram Sarn 
Das denied this. In Sessions Court Dina 
Nath does not mention Ram Sarn Das. 
Then to Mr. Tollinton, page 8, he said 
Balraj brought it, to Committing Magis- 
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trate he said he went to Balraj’s with a 
coolie and the coolie came back with him 
carrying it: in Sessions Court he left out 
the coolie as such and said a man whose 
name he did not know carried it. This is 
a very good instance of the sort of 
minute analysis to which the approver’s 
story has been subjected,’ and the whole 
fabric of the criticism breaks down when 


‘the vernacular version in the Sessions Court 


is seen, for there the coolie is mentioned 
and naturally the nameof the coolie was not 
known to the witness. The attempt to keep 
Ram Sarn Das’s name ont arouses no suspi- 
cion in my mind. ` 

Ninthly, itis said that, even if Balraj’s 
connection with these leaflets is proved, as 
I hold it is, this is no proof of his being a 
member of a conspiracy tocommit murder ; 
but as to this I need only point to the contents 
of the leaflets. 


Tenthly, itis contended that Dina Nath 
never mentioned? Balraj until 20th February, 
ze, the day after he saw him at Khushi 
Ram’s house, and this makes the mention 
of him suspicious. To meit seems natural 
enough that Dina Nath should, in his 
original statement to Police, not tell absolute- 
ly all_he knew, for he was then only fishing 
for apardon anda complete detailed story 
was not called for ; and I can find no reason 
to suppose that he after that kept improving 
his story dishonestly or at the instigation of 
the Police. 


Eleventhly, in my opinion, Exhibit P- 
119 is an extremely suspicious docu- 
ment, but, as my learned colleague will 


explain at length, doubt as to its meaning 
is permissible. This point I concede to Mr. 
Beechey. 

Twelfthiy, Exhibit P-120 is objected to as 
showing nothing against Balraj, and I rather 
agree with Mr. Beechey here. 


Thirteenthly, Exhibit P-131 (letter to 
Balmokand) was put forward as written 
by Balraj, but, see P. W. No. 91,P. W. No. 
92, P. W. No. 93, and D. W. No. 5, page 360, 
ibi is not pr ‘oved. I agree here and leave this 
letter out of account. 


` Fourteenthly, one of the strong points in 
favour of Dina Nath’s good faith being the 
success with which he avoids attributing to 
Balraj presence in Lahore when he wag 
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really absent, Mr. Beechey tries to meet the 
argument by pointing out that Balraj, 
arrested on 20th February, was at once taken 
before Mr. Stead, and it is urged that he 
must then have said he was absent from 
Lahore from 9th October 1912 to 15th 
September 1913, and that this was passed 
on to Dina Nath, so that on 24th February 
he was able to avoid all pitfalls. This is, 
of course, possible; but I must decline to 
believe without better reason that the Police 
were engaged in tactics of this sort. My 
general impression, after examination of the 
whole case and after -listening to arguments 
for 18 days, is that the Police have acted 
throughout with great impartiality and 
moderation, and I prefer to hold that’ Dina 
Nath avoids pitfalls because he ‘is following 
a straight and true path. 


The above isan exhaustive examination 
of “Mr. Beechey’s arguments. The result 
is as stated already: I would bold Balraj 
guilty of being amember of the conspiracy 
but of joining it after 17th May 1913 and 
under section 115,Indian Penal Code, I 
would sentence him to the maximum there 
provided. 

We now come to five: case of 


BALMOKAND, 


The learned Sessions 
remarked that this case was inextricably 
mixed up with that of Balraj. Against 
him he sums up in a passage which ends 
thus : 

“I have no manner of hesitation in 
finding that the story told by Dina Nath 
is substavtially true, and that it is corrobo- 
rated in’ material details, connecting 
Balmokand with the offence with which 
he is charged. I find that be was one 
of the leading members of the conspiracy, 
that he took an active part inthe distribu- 
tion of the first “Liberty” leaflets, was 
throughout in the inner council of the con- 
spiracy, and took over from Dina Nath 
two bombs which he had received from 
Basant Kumar Biswas. I, therefore, find 
him guilty agreeing with the opinion of all the 
ASSESSOFS.’ 


Judge rightly 


The points taken as proved against him 
are his participation in the Agarwal 
Ashram meeting of October 1912 (based 
on Dina Nath’s eyidence), at which he 
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was appointed a leader; that that meeting 
was held for the purpose of organising a 
conspiracy to commit murder and distribute 
seditious literature (Dina Nath), that it 
was through his agency* that Basant 
Kumar was employed at 
the “Popular Dispensary” 
in Lahore (Dina Nath, 
Girdhari Lal, P.W. No.40); ; 
that Basant Kumar's 
employment was not mere- 
ly an act cf charity, for 
he was to be used and 
was used in murderons projects; that he 
co-operated in the May leaflet; that in 
October 1913 Dina Nath received two 
bombs from Basant Kumar and handed 
them on to Balmokand, who, when Abad 
Bihari came to fetch one away a -few 
days later, said he had deposited 
them witha friend (Dina Nath’s story) ; 
that he was consulted about the 3rd and 
4th leaflets (Dina Nath); and that on 
several occasions, e.g., the Mussoorie visit, 
tho conspirators came into contact (Dina 
Nath, Sultan Chand, ete.). It is clear 
that much depends on the view we take 
of Dina Nath’s good faith. 
on that already, but I may note here the’ 
telling remarks of the learned Sessions 
Judge at page 26 of his judgment, lines 
5 efseg, and the remarkable fact that, as 
in the case of Balraj, Dina Nath never 
says he saw JBalmokand at times when 
the latter was away. I agree with the 
learned Sessions Judge that theabove points 
are proved and that they- are’ sufficient 
warraut for the capital sentence that has 
been passed. The position taken up has 
not been successfully assailed by Mr. Gokal 
Chand Narang, Counsel for Balmokand, as 
will appear from the following remarks on 
the arguments, covering aday anda half, 
put forward by him. 


*Sessions Judge, 
page 25, says Bal- 
mokand brought 
Basant Kumar to 
dispensary, but this 
is an error, ib was 


mokand’s request. 


Tirst, it is pointed out, rightly enough, 
that search of his honses at Jodhpur and 
Karyala,-his home in the Jhelum Distrist, 
failed to reveal in his possession any seditious 
Pro tanto this is in his favour. 

Secondly, admittedly he had no direst ron- 
nection with the Lahore bomb outrage or the 
July leaflets. — . 

Thirdly, it is said that Dina Nath admits 
that before October 1912 he did not know 


I have dilated - 
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Balmokand’s uame, though the latter was 
to be appointed a leader at once, and 
though Dina Nath had at that time had six 
or geven admitted meetings and talks with 
Rash Bihari from 1910. I do not think 
this is material, though it is certainly a 
little strange. 

Fourthly, no 
Ashram, this is true, but 
Nath. 

Fifthly, Amar Nath and Thakar Das 
(P. W. No. 38 and P. W. No. 39) do not say 
Girdhari Lal put forward Basant Kumar 


corrobration of Agarwal 
I believe Dina 


for employment as a protege of Balmokand, 


only Girdhari Lal (P. W. No. 40), dis- 
credited by resiling from .bis statement 
to the Committing Magistrate, mentions 
Balmokand in this connection. But the 
learned Cotnsel has overlooked one circum- 
stance which tells very strongly against 
his client here, namely, that Girdhari Lal, 
though he repudiates much of his earlier 
deposition, still says 1b was Balmokand who 
brought Basant Kumar to him. This, 
looked at in the proper way, is almost 
conclusive that the assertion is true: if the 
inclusion of ‘Balmokand was a lie told at 
the instigation of the Police, why was it 
also not withdrawn in Sessions Court ? 
There is nosuggestion of any enmity between 
Girdhari Lal and Balmokand. 


Sixthly, it is again urged that Balmokand 
has proved that at the time of the Agarwal 
Ashram meeting he was away from Lahore ; 
that on 9th October 1912. he was present 
in a Magistrate’s Court at Dina, District 
Jhelum, in a case he was concerned in, that 
be went thence to Karyala, his home, and 
stayed there, and tbat on the 24th October 
he was again present in the same Court, 
at Karyala. The learned Sessions Judge 
rejects the alibi, and after a careful con- 
sideration of the evidence I do the same. 
I am unable to see, how appellant has 
proved more than this that on the 9th 
October he was at Dina and on 24th at 
Karyala. I have seen Exhibits D-12, D-13, 
D-14, D-15 and thisisallthey show. I have 
looked at the evidence of P. W.No. 65 Mulraj, 
page 158, line 88, P. W. No. 67 Rambhaj, 
page 160, line 19, P. W. No. 68 Amir 
Chand, page 161, lines 10-12. These wit- 
nesses, though the statement of the first is 
ambiguous, do support the- alibi, which it 
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is also sought to re-inforce by Exhibit D-48, 
second and third items. The Sessions Judge’s 
criticisms at page 33 of his judgment are 
denounced as “ inaccurate ” and “ flimsy ” ; 
but I agree with him and I think thata 
bald statement by a witness that so-and-so 
stayed 15 days in sucha place is of little 
value, made in cross-examination nearly 
two years after the event and without any 
indication (a) why the witness should 
remember so trifling a matter, (6) that the 
witness had any special interest in the 
matter or reasons for noting the daily 
presence of the person concerned. 


Seventhly, the whole qnestion of the May 
leaflets and Fazl Karim (P. W. No. 87) is 
attacked and it is said that Balmokand’s 
share in it restsonthe unsupported evidence 
This is true in some res- 
pects, but the partial corroboration in 
reference to the type-writer, sce deposition 
of the Jodhpur Princes, P. W. No. 92 and P. 
W. No. 98, must not be lost sight of. Further, 
as already shown there is very strong reason 
for trusting Dina Nath; and it is a useful 
point in his favour that he admits he did 
most of the work himselfand assigns only a 
small part to Balmokand. 


Highthly, it is gravely contended that 
inasmuch as according to Dina Nath, the 
two heads of the local gang were to be both 
consulted as to any proposed action and 
Balmokand was not consulted about the 
Lahore murder, therefore, it should be taken 
that he was not a member of the conspiracy 
to do that murder. This is a mere quibble. 
Balmokand was away, and he cannot be 
allowed to escape responsibility merely 
because an act, fully in keeping with the 
aims of the conspiracy, was done in his 
absence. 


Ninthly, a pedantic argument of a legal 
kind, namely, that as im October 1912, the 
present law (section 120-B) had not been 
passed, a conspiracy then formed to do 
murder was no offence, and thus the prose- 
eution must prove an actual agreement to 
commit murder entered into after 27th 
March 1913-(date of new law). The fallacy 
here is in saying that aconspiracy formed 
in October 1912 was no offence: it was, 
under the law of abetment. The new 
section was enacted merely to make the law 
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clearer and more readily available in all 
possible circumstances. 


Tenthly, the whole of Dina Nath’s story 
abont his meeting with Balmokand in 
August—September 1913 and the visit to 
Mussoorie seems to me, notwithstanding Mr. 
Gokal Chand’s general criticism of it, to 
bear the stamp of truth. Raghbir Singh, 
P. W. No. 164, confirms Abad Bihari’s being 
there, and the fact that he cannot recognise 
among the accused the friend who was with 
him when he saw him, seems to me by no 
means to contradict Dina Nath, though no 
doubt it does not corroborate him, In 
this connection Counsel draws allen- 
tion to the patent contradiction between 
Sultan Chand, page 293, lines 50 to foot, 
and page 294, line 46, and Raghbir Singh 
as to the stranger (Balmokand) staying the 
night in the same room, and one can only 
conjecture tbat Sultan Chand is making a 
mistake, or that Raghbir Singh does not 
like to admit intimacy with a criminal such 
‘as appellant. The matteris in any case not 
enormously important. 

Eleventhly, the’ Sessions Judge says, with- 
out support on the record, that Balmokand 
was afrieud of Amir Chand. I agree with 
Mr. Gokal Chand here. 


Twelfthly; Mr. Gokal Chand’s remarks 
regarding dates, ete., in connection with 
Abad Bihari’s visit to get a bomb and the 
transfer of the two bombs from hand to 
hand have been already suffitiently dealt 
with in advance under “ Ninthly ” in the 
discussion of the case of Abad Bihari. We 
have looked at the statement of Dina Nath 
in the Police- diaries and it does not help 
the appellant; and I would like to note 
here that the story that Abad Bibari 
came for a bomb and went away without th 
could hardly have been a mere invention, 
-I can see no possible point in such an 
invention. 

Thirteenthly, Counsel attempts ‚to over- 
_throw the Sessions Judge’s reasoning in con- 
nection with Balmokand's second alibi, page 
34 of judgment. His client says he was 
away from Lahore from 20th October to 
27th November 1913, that is, till’ 18th 
November at Karyala, and -Lyallpur 20th 
to 27th November. We have listented 
patiently to a very lengthy argument on 
this point, and have carefully read the 
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depositions of Balmokand’s witnesses Nos. 
6to 9. These witnesses Counsel describes 
as independent, but they are far from that, 
for the first is Balmokand’s collateral relative 
and the others are all related to kem. I 
heartily agree with the Sessions Judge that 
it cannot be said to be proved that Bal- 
mokand was in Karyala from 20th October to 
18th November. 


There is nothing more worth noting to 
be said for Balmokand and I would simply 
reject his appeal. No mercy should be shown 
to him. 


The next appeal for consideration is that 
of 


HANWANT SAHAI,. 


whose case differs from those already dis- 
cussed in this that he is not men- 
tioned by Dina Nath and was apparently 
not personally known to him. The learned 
Sessions Judge deals with him at pages 
61—66 of his judgment. He is 2 near 
relation of Hardayal, admittedly a friend of 
Amir Chand and Abad Bibari, being a Delhi 
man and a Kaisth by caste. He is no student 
or scholar huta trader by occupation. He 
first came into the ease according to the 
Sessions Judge as having in April 1913 given 
to Balmokand the name of Fazl Karim, P. W. 
No. &7, as a suitable person to whom‘ to send 
leaflets for. posting up and distribution in 
the Islamia College, Lahore, where he was a 
student. Very briefly stated, Fazl Karim’s 
story is that, some days before he got the 
leaflets, he met Hanwant Sahai for the first 
time in the house of Panna Lal Mathur, 
P. W.No. 138, a Professor in that College; 
that he had two talks with him in the course 
of which the latter spoke of politics, sugges- 
ted his help in his schemes, read to him 
passages from “The Prince,” told him he, 
Fazl Karim, was looked upon by the C. 1. 
D. asa dangerous man, and so forth; that 
then a packet of ten leaflets came* which, 


*(Corroborated by however, he destroyed; 
Mumtaz Ali, P. W. thathe had discussed the 
No, 90). matter of Hanwant 


Sahai’s solicitations with an intimate friend, 
Sheikh Abdul Kadir, Pe W. No. 89, fully 
corroborates on this point. Appellant called, 
in his defence as to all this, Maulvi Hakim 
Ali, quondam Principal of the College, D. W. 
No. 41, page 377, who says in his presence 
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Fazl Karim admitted that he actually posted 
up leaflets in the College; andthe learned 
Sessions Judge thinks Fazl Karim is lying 
here: this does not, however, seem to me 
impértant. The Sessions Judge, relying on 
Fazl Karim’s story, as corroborated regard- 
ing Hanwant Sahai and the receipt of 
leaflets, and refuting the arguments placed 
before him, believes that Hanwant Sahai 
really did try to seduce Fazl Karim and did 
arrange, by (probably) giving the latter's 
name to Balmokand, for the sending of the 
leaflets by Dina Nath. I may say at once 
that I accept this view. The way the name 
of appellant came ont when the Police later 
on questioned Fazl Karim is most natural 
and is confirmed most remarkably by the 
evidence of Panna Lal aforesaid, which 
shows that Hanwant Sahai really was staying 
in his house at that time and had talks with 
Fazl Karim, though not unnaturally Panna 
Lal shrinks from admitting that he heard 
sedition talked. The Sessions Judge also 
points to another less important corroborative 
incident, namely, the finding in Hanwant 
Sahai’s house at Solon, where he was 
arrested, of a copy of “The Prince’—Exhibit 
P-48A. The summing up of the 
Sessions Judge on page 64 seems to me 
conclusive, except as to one point that will 
appear later. 

The other points against Hanwant Sabai 
are the proof to be found in the documents 
found in the house of Radha Mohan, P. W. 
No. 21, distant relationof his, that Hanwant 
Sahai has been the channel by which Har- 
dayal, who has discreetly kept out of the 
way in France, Algiers and America, main- 
tained connection with the criminal organisa- 
tion of which he started the first beginnings; 
and the intimate friendship with Amir Chand 
and Abad Bibari, shown by the discovery, in 
the box of the last named, of private papers 
of Hanwant’s, and by the clearly proved fact 
that they co-operated in the proposed 
arrangements for the distribution of the in- 
famous Ghadr, and by such documents as 
P-78 (3) showing pecuniary dealings with 
Amir Chand. Stated so the case does not 
look very complete, bunt the detailed examina- 
{icn bafore us and by us of theoral evidence 
end of the documents aforesaid leaves no 
doubt in my mind that itis fully proved that 
Hanwant Sahai was, as early as April 1913, 
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if not earlier, probably a member of thig 
conspiracy to commit murder and to 
disseminate seditious literature. That the 
connection between Hanwant Sahai, Ahad 
Bihari and Huardayal was not innocent js 
fairly clear from the anonymons nature of 
some letters and the pseudonymous nature of 
others (e. g. Fateh Chand for Hardayal) and 
the choice of hidden channels of communi- 
cation (e, g. Mannu Lal). 

It is impossible, and is also unnecessary, 
for me to discuss minutely and categorically 
each and every item ofthe evidence, the 
important points in which will sufficiently 
emerge in the following remarks on Mr, 
Beechey’s arguments. 

The first point taken is that all the assessors 
have absolved the man. This is true; but the 
case has to be decided on the record itself. 


Newt, it is asked why Dina Nath should fai] 
to bring him into the story. I think the 
answer is not that Dina Nath necessarily 
knew nothing of him, but that he never came 
into personal contact with Dina Nath. Han. 
want Sahai is essentially one of the Delhi 
section of the conspiracy and Dina Nath of 
the Lahore section, and the two seem not to 
have met. Dina Nath thus has nothing to 
say against him of his own knowledge. 


Thirdly, Mr. Beechey says Hanwant Sahai 
isnot shown to have known that the aims 
of the conspiracy included murder; but it is a 
reasonable inference that his client, giving 
instructions to send the May leaflets to Fazl 
Karim, must have read the leaflet (P-85-A) 
in which we find such things as: ? 

“The special manifestation of the Divine 
Force at Delhi in December last” ete 
alluding to the bomb outrage of 23rd Deem. 
ber 1912; 


“God Himself worked in Khudi Ram Bo 
Profulla Chaki, Kanai Lal Datt, Ma 
Lal Dhingra”; 


“The thrower of bomb on the representative 
of the tyrannical Government at Delhi was 
none else but the spirit of the Dispenser of 
all things Himself.” 


Further comment as to Hanwant Sahai’s 
knowledge and aims seems uncalled for; but 
itzmust be admitted that it is only a matter 
of enference that Hanwaut Sahai actually 
named Fazl Karim to Balmokand, 


se, 
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Fourthly, Mr. Basie says the documents 
found and relied upon are all harmless. It 
cannot be denied that they show close touch 
between Hardayal and Hanwant Sahai, and 
it is futile for Kishen Dayal, P. W. No. 167, 
brother of Hardayal, to try to minimise that 
connection. It is natural he should do his 
best’ to screen both appellant and Hardayal. 
Ib is also clear that Hanwant Sahai contem- 
plated at one time joining Hardayalin San 
Francisco aud perhaps earlier in Algiers, 
and I donot believe for a moment that he 
was going simply on business. The tone 
of the correspondence wrilten, of course, in 
veiled language though it is, makes this 
clear enough to me. The documents are 
the P-28 series, found in Abad Bihari’s 
box on the baleony of Amir Chand’s house; 
the P-32 series found with Radha Mohan; 
and the P-SO and P-82 series found in 
Hanwant Sahai’s house. The genuineness of 
all these “finds” is undoubted. Taking the 
last-named lot first I note that while most of 
them are innocent, one “The Uprising of the 
Many”, 80-A, is distinely of a seditious 
tendency. As regards the P-23 series 
Mr. Beechey snggests some confusion in 
making the two search lsts,in which they 
and the P-32 lot, respectively, occur; 
but Mr. Petrie is quite clear about the 
identity of the P-23 lot, page 70, line l, 
and see also Inspectcr Hr Lal, P. W. No. §, 
espec‘ally at page 77, and Birmanand, 
P. W. No. 9, at pages 85 and 86, and 
Gulab Rai, P. W. No. 10 at page 89, It 
is also clear that the P-82 packet was 
kept separate, see Hadow, page 7, page 71; 
and P. W. Nos. 18 to 21, that last 
being Radha Mohan himself. As to the 
P-23 lot the significance of them is that 
they were all found in one envelope, and 
several of them, eg. 28-c, 23-e, are letters 
addressed to him. In the absence of ex- 


planation it is a fair inference that the 
whole contents of the envelope were his. 
Then if they are read, the xreader can 


hardly fail to see that Hanwant Sahai was 
hand-in-glove with members of a secret 
society, see P-23-L, and was in sympathy 
with would-be assassins and rebles, see 
23-M. The next series, P-32, show con- 
nection with Hardayal, and the character 
and aims of the latter are clear from the 
hadr paper, P-24, 0-3 and P-24, 
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O-4 and P-177, is evidently the 


p.23-A-1 addressed 


whieh 


paper referred to in 

by Hardayal to Hanwant Sahai. Mr. 
Beechey argues that there is no proof 
that any Ghadr ever reached his client; 


but this is nothing: the Police have only 
been able to get copies intercepted in 
transit. 


Fifthly, Me. Beechey then criticises the 
manner in which Fazl Karim first could 
not remember any one having prepared 
him for the advent of the leaflets and 
then, after pressure, said a man called 
“Sahai” had done so. The suggestion is 
two-fold, either that the Police put the 
name into the mouth of Fadl Karim, 
or that Fazl Karim had already heard 
that Hanwant Sahai was a suspect. But 
such suggestions are futile in view of 
the fact that Hanwant Sahai really had 
been at Panna Lal’s and had had talks 
with Fazl Karim, which Mr. Beechey 
admits. I do not think either Fazl Karim 
or the Police would have dared at that early 
stage to bring in Hanwant Sahai falsely. 
Hanwant Sahai” was not arrested till 4th 
March 1914, while Fazl Karim named him 
on 3rd March. No doubt Exhibits P-23-C., 
P-23L, P-23-P, P-31B-1, ete., and the P-32 
series mention Hanwant Sahai and had: 
been found; but they were among a mass of 


papers that must have taken weeks to 
examine. 
Siathly, Mr. Beechey says, the search 


which ended in the finding of “The Prince” 
was perfunctory. I have considered: the 
evidence (P. W. Nos. 25 to x7), and I fnd 
the search was quite satisfactory and regular, 


Seventhly, Mr. Beechey is mistaken when ` 
he says that Sultan Chand’s deposition is 
the only evidence of the intimacy between 
his chent and Amir Chand and Abad Bihari, 
page 2938, and that this is insufficient. The 
finding of his papers in Abad Bihari’s box 
is a strong point against Hanwant Sahai; 
and see also P-31B-l. The Sessions 
Judge also says the intimacy is admitted. 

I would, therefore, find Hanwant Sahai to 
be guilty as charged and dismiss his appeal, 
but if my learned colleague has doubts as 
to the proof of his complicity before 17th 
May 1913, I am content to give him the 
benefit of the doubt and to sentence him 
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under section 115, Indian Penal Code, to 
the maximum sentence there provided, as in 
the case of Balraj. 


BASANT KUMAR BISWAS. 


The next is one of the most important of 
dll the appeals, -inasmuch as connected with 
“it we have to consider the application for 
enbancement of sentence. I may say at 
once that in my opinion this young man 
is undoubtedly guilty as charged and that 
no .sufficient ground exists -for refraining 
from passing on him a death sentence, . 


A Bengali boy from the Nadia District, 
he was taken on by Rash Bihari at Dehra 
Dun as his domestic servant, given an alias 
(Hari Das), trained to bea useful tool of 
the conspiracy, taken by his master to 


Lahore in October 1912, put into employ-. 


ment as a compounder in the Popular 
Dispensary” there by Girdhari Lal at the 
instance of (directly) Balmokand and (in- 
directly) Rash Bihari, was mysteriously 
absent from Lahore at the time of the Delhi 
outrage (December 1912), had a share in 
distributing the May leaflets, co-operatad with 
Abad Bihari in the Lahore murder, being 
the actual depositor of the bomb in the 
Lawrence Gardens, and later, in October 
1918, had two more bombs which he handed 
to Dina Nath. This is his record as told 
by the prosecution, and this has been found 
proved by all the assessors and the Sessions 
Judge. A good deal of the story is admit- 
ted, see written statement of the appellant, 
page 202, Sessions Record ; that is to say, 
he admits being employed at Dehra ‘Dun 
by Rash Bihari as a domestic and the 
concealment of his identity, but he denies 
any evil motive in the employment, and 
further explains concealment of name by 
saying he did not want to disclose his 
identity as he was ashamed of his menial 
occupation, and Rash Bihari was ashamed 
of openly having his meals cooked by a 
man of lower caste like appellant. He also 
admits going thence to Lahore, but says 
he left Rash Bihari because the latter turned 
him out on his refusing to brush his boots. 
In Lahore he adenits employment in the 
dispensary, but says it was got for him, 
not by any of the conspiracy but as a 
mere act of charity by Girdhari Lal, 
P. W. No. 40, then Superintendent of the 
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Hindu Orphanage. He admits he knew Dina 
Nath, but denies all knowledge of the con- 
spiracy and all connection with the leaflets 
and the murder in the gardens and the 
two later bombs. 


The learned Sessions Judge deals with 
the case at pages 43—50 of his judgment. 
He begins by pointing ont that the case is 
much mixed up with the cases against 
Balraj and Balmokand, and lest it should 
be supposed that the absolution of Balraj 
from connection with the Lahore bomb and 
with the employment of Basant Kumar in 
some way helps this appellant, I state here 
that the present case is in no way weakened 
by .this circumstance. 


A good deal of the case of Basant Kumar 
has been already discussed, e. g. see fourth- 
ly,” Ki fifthly” and “ sixthly” in the diseussion 
of the credibility of Dina Nath, and the 
discussion of the two bombs incident under 
the head of Abad Bihari. These matters 
I will not touch again; but a few words 
are necessary as to the Dehra Dun incidents, 
and the coming to Lahore, and the Lahore 
bomb outrage, the latter being of capital | 


*(The oralevidence importance. In the Dehra 


is P. W. Nos. 172, Dun episode “the only 
174, 182, 185, 186, really important maiter 
187, 188.) is the change of name to 
Hari Das. Though Mr. Sen, appellant’s 


Counsel, tries to argue that his client is 


.not to blame if Rash Bihari, unknown to 


him, chose to tell bis caste-fellows that 
appellant’s name was Hari Das (a high 
caste name), the argument fails hopelessly, 
because, as we have seen, appellant himself 
freely admits joining a the deception. 
Again, Mr. Sen’s argument that there could 
be nothing sinister in the alias, because in 
Labore his client reverted to his own name, 
does not appeal to me. It seems to me to 
point to this that Rash Bihari, intending 
to make evil use of Basant Kumar iu 
Lahore, wanted to conceal all connection 
between him and the servant of Dehra Dun 
days. That arch-conspirator may well have 
reflected that in some rash enterprise in 
Lahore Basant Kumar might be caught and 
efall into the bands of the Police, in which 
case it would be dangerous if he still boro 
the name he was known by at Dehra. In 
my opinion on the whole the probabilities 
are in favour of a sinister explanation o 
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the alias; and this’ conclusion is much 
confirmed by the fact—see Stead, page 120, 
lines 80-34—that to him Basant Kumar 
denied ever having “been to Dehra Dun or 
knowing Rash Bihari there. 


Dina Nath, page 15 bottom, 15 quite 
explicit that Rash Bihari brought Basant 
Kumar to Lahore in October 1912. The 
latter reached Lahore in the first half of 
that month and was employed on the löth, 
at which time Rash Bihari‘ was certainly 
in Lahore. This alone seems to me con- 
siderable confirmation of Dina Nath’s version, 
which, as already shown, deserves much 
credit, even when not corroborated ; and 
there are also the shifty but sufficient deposi- 
tion of Shib Das, P. W. No. 98, and his 
deposition to the Committing Magistrate at 
page 139 of that record, besides the addi- 
tional circumstance that later, when Rash 
Bihari again comes on the scene, Basant 
Kumar goes to see him: why should he do 
this,.if hereally parted from him in mutual 
displeasure P A great deal of what I cannot 
help thinking is useless argument, has been 
expended on the question of the date of 
Basant Kumar’s entertainments by the 
dispensary. I cannot see any significance 
in differences of statement, on this day or 
that, that Basant Kumar would get 
employment or had got employment. He 
was no doubt taken on 15th “October 
1912, but it has been lost sight of by. 
Counsel that he had no salary then but was 
taken on on mere subsistence, t. e. on 
probation. In these circumstances it was 
by no means improper to talk of him being 
likely to get employed. It is important to 
notice” that the Police did not know date 
of employment until 26th February 1914 
after Dina Nath had spoken to Mr, Tollinton. 
Tt was on that day they secured Exhibit 


P-111. Exhibit P-112 does not show 
date but only month. 
The whole story of the bitycle, the 


arrangement for the throwing of the Lahore 
bomb, the meeting of Abad Bihari and 
Basant Kumar at the gardens and the 
deposit of the deadly thing, seems to me 
to bear the unmistakable stamp of truth., 
Of course, the last two of these incidents 
depend on Dina Nath’s version of his 
subsequent conversations with Abad Bibari 


> and Basant Kumar himself; but I believe 
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that version, and under section 10, Indian 
Evidexce Act, this part of Dina Nath’s evidence 
is clearly relevant. I will take up now iu 
detail all Mr. Sen’s criticisms and will 
show how inadeqnate théy are. To shorten 
the matter I will allow that his client’s 
connection with the first leaflet is so slight 
that it does not tell much against him. 


First, Mr. Sen says neither Amar Nath (P. 
W. No. 38) nor Thakar Das (P. W. No. 39) saw 
any card-board box (containing part of bomb) 
in the hand of Basant Kumay when he left on 
evening of 16th May 1913; also that these 
witnesses did not remember the bicycle 
incident -until pressed and virtually threaten- 
ed. In my opinion the Sessions Judge 
is right when he elects to believe these 
witnesses. It is natural enongh they should 
not remember whether, on that particular 
evening out of the hundreds of evenings on 
which Basant Kumar left the dispensary for 
an airing, he had a small parcel in his 
hand; and as to the bicycle it seems to me 
also natural that its presence should have 
been genuinely brought back to memory by 
Dina Nath’s reminding them of it. If the 
Police had so frightened these two min that ` 
they were ready to say anything, would not 
the Police have told them also to mention 
the box? And would they, having fallen in 
with the views of the Police, have been 
allowed to. raise up arguments against the 
prosecution by telling the story of how they 
came to remember the bicycle? Nor do IÍ 
think anything of the fact that Dina Nath 
says he took away the machine on Monday, 
two days after the outrage, while these 
witnesses say “next day.” They heard of the 
outrage on Sunday and say loosely “next 
day.” Even if they really think the bicycle . 
was taken back on Sunday, I can see no 
importance in this slight lapse of memory. 
Everything, in short, points to,the entire 
reliability of these two witnesses. 

Newt, Mr. Sen tells us that his client was 
absent from Lahore four times (z) 21st 
December 1912 to 15th January 1913; (22). 
24th Angust 1913 to Sth October 1913; (zz) 
24th December 1913 to 15th January 1914, 
(cv) 5th February 1914 ugtil his arrest at 
Nadia. How this helps his client, I cannot 
say; 1 certainly helps Dina Nath, who has 
never fallen intothe mistake of attributing 
to him any act in Lahore during those 
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periods, except the matter judiciously dealt 
with by Sessions Judge at page 47, 2nd 
paragraph, of his judgment. 


Turdly, the whole question of the Lahore 
murder was evidently very hotly contested 
in the lower Court, see pages 47 -and 48 of 
the judgment, and we have read and care- 
fully considered all the eight points raised 
there. Before us Mr. Sen specifically notices 
the 3rd point, which does not seem to me 
important. IJ think ib is quite natural that 


in his-general first statement to Mr. Tollinton ' 


Dina Natl should have omitted matters 
which he knew all the time. 
discusses the Sth point, the difficulty about 
the times of the putting down of the -bomb 
and of the explosion and of the return of 
Abad Bihari to his College. The last-named 
difficulty I think nothing of; there is no 
evidence that any responsible person keeps 
the record of arrivals of inmates, and one 
knows how casually these things are usually 
done. No doubt Amar Nath, page 127, line 
11, says Basant Kumar came back that 
evening at 8-30, but he adds “or after.” 
There is thus -here no albi for him worth 
mentioning, Thakur Das, page 131, line 31, 
“says “About 8-30,” which is equally useless; 
neither had any special reason for noting 
the time. 
at 8-55 P.-M., see Mr. Bevan Petman, 
P. Wi No. 181, pages 221—222, but wé do 
not know for certain how long before the 
explosion the bomb was laid down, for the 
evidence of such witnesses as D. W. Nọ. 1 
for Basant Kumar, page 359, really proves 
nothing, No other points are argued, and I 
think the Sessions Judge is generally correct 
in the whole of his discussion of the 
subject. : 


Fourthly, it is asked why Basant Kumar, 
not shown to be previously known to any 
‘conspirator but Dina Nath, should have 
‘suddenly developed into a murderer, and why 
the astute Dina Nath and Abad Bihari 
should have entrusted so dangerous and 
delicate a task to him. All this .1gnores 
human nature and especially criminal 
human nature. Experience shows that it is 
the invariable rule in criminal conspiracies 
for the master minds to keepin the back- 
ground and to employ pupils and tools in 
all acts of violence. Basant Kumar had 
had a long training and was quite ready 
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The explosion-actually took place’ 


a 


P 


76” 


for anything, though he was kept purposely 
outside of the inner circle, so that, if caught, 
he would not be able to give much informa- 
tion to his captors. — - 

Fifthly, it is suggested that Dina Nath 
did the whole thing himself, or with the 
help of his cousin, Ram Saran Das. As to 
this, no doubt this is physically possible, but 
itis soimprobable that I must reject the 
suggestion. 

Stzthly, Rash Bihari was a Police spy. I 
have already said I am leaving my’ learned 
colleague to discuss this. I only draw atten- 
tion to the pregnant remark at page 19 of 
the lower Court’s judgment, 19 lines from 
the bottom. A 
‘I find, then, as «already stated, that 
Basant Kumar is guilty as charged, and 
there can bo no reasonable ground for 
deubting that as a member of this murderous 
conspiracy he actually caused the death of 
Ram Padarath. I can find no extenuating 
circumstance. He is not a boy, for at, 23 
an Indian has long reached maturity. We 
have seen himin Court, he was specially 
sènt for and I am unable to recognise in 
him any indications of deficient development, 
either mental or physical. He looked to me 
a man of some force of character, with 
none of the familiar marks of weakness in 
his face. No doubt he comes of a humble 


‘class, as Sessions Judge says, but this is no 


reason for showing mercy. He is an educat- 
ed man, able to do compounder’s work and 
intelligent enough to get employment and to 
secure*™ increase of pay after some months. 
The mere fact that he 
was never in the inner 
circle of the society is 
nothing in his favour; 
and itis avery damning fact thata few 
months later be should have been in posses- 
sion of two more bombs. 


Finally, 1 would note that he was not in 
May 1913 acting under the influence of the 
supposedly overpowering Rash Bihari, for 
he had not at that time seen him for ever so 
long. In short, he is guilty and he should 
be hanged. 

I will now take up the case of 


° CHARAN DAS 


who has been acquitted and against whose 
acquittal the Crown has appealed, The 


#See his written 
statement, page 302, 
line 50, 


< -ja 


< 


re sigpoints may be stated thus: 


on 
my 4 
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‘ learned Sessions Judge says the. evidence . 


against him. is all admitted, but finds even. 
so he is not proved guilty. Perusal of this 
part of the judgment shows that the most 


‘important featittre of, the case is the man’s 


if it is genuine and volfntary, , 


tA 


confession: 


‘he is undoubtedly giiilty; if it is not, the case 


‘is not so strong. 


The prosecution, however, 
insist thak bur apart from the confession 
the eviderite i is sufficient for conviction. I 
state, Ab, once that I see no ‘reason to reject 
the” teoñfession, the circumstances under 
which it was„made satisfying me that it was 
voluntarily made, though afterwards retract- 


‘ed, there being also sufficient corroboration, 


ond Mr. Sen’s arguments per contra by no 
means impressing me as valid. 

Perhaps the best way to deal with this 
case is to follow the learned Sesstons Judge. 
On page 69 of his judgment tie states what 


_ ig proved if the confession is accepted and thes, 


ay 
ka 


: 
“L 


A 


H 


Te E 
s> 


(a) Shown and admitted that he had 
known Rash Bihari for two years. 

(b) Clear from the confession and.décn- 
‘ments that Rash Bihari had trained him in 
the peculiarly diabolical way described in an 
earlier part of this judgment. 

(e) Accused stopped with Rash Bihari 
and used his address for receipt of Jetters, 
see Exhibit P-31-A. a 7 

- (d) He forwarded letters for Rash Bekas 
to Lahore and allowed his name to be usecl 
in inquiring as to hotel rates from Khanna, 
P. W. No. 134. 

(e) A Code was found on Charan Das's 
person, seé’third entry in Exhibit P-153,. 
andathis was to be used in correspond- 
ence’ with Rash Bihari, who handed it to 
Tim at his (Charan Das’s) home in Gurdas- 

ur. 
j (f) A futile attempt having been made to 
ascertain Mr. Gordon’s address in the District 
Office, ` Gurdaspur, where accused was 
Revenue Clerk; Rash Bihari told accused 
that he wanted to kill that gentleman, who 
(in Bengal) bad put obstacles in their way. 

(g) A$ same time Rash Bihari told him he 
could get bombs and where they were made. 

(h) Told him also that he contemplated 
getting him (accused) employment in Lahore, 
where he would “be moro useful; cf. last 
z toe of Exhibit P- 154-L written by accused 
e Lim. 4 

s t 
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Then the lower Court goes on to express 
the opinion that, with, the help of the covfes- 
sion, ib can% safely be taken asgproved hat ` 
the respondeut?knew the work Rash Bihari 
was engaged ‘in, knew ‘that Rash “Bihari 
only wanted My. Gordén’s"address in order ło 
make plans for killing him, knew that Rash 
Bihari “wis going to Talore on the business 
of this murderous conspiracy and helped him 
and forwarded letters bê him; bat that, 
without the help of the ‘eonfession, no more 
“is proved than that Charan Das was in Process 
of being trained, to joiti% conspiracy, of 
which he js, ngk, proved actually to “have 
aa ee I am inclined to agree 
with Mr. Ross, Alston, that, confession 
relevant or irrelevant, the lipia is establish-’ 
ed. On all the painta (a) to (h) detailed 
above there is independent evidence, except 
(g), which depends entirely on the confession, 
thus— x ~ a PR = 


- (a) See written statement” page 330, line 
45, and P-108-H¥ 


(b) See same page, lines 45 i 50; also 
entries Nos. 6, 7,11, 17, 18, 22 and others i in“ 
Exhibit 154 Cfaiés. of , 
things found in @haran ~ 
_das’s house), especially 


*The printers have 
made a mistake in 
connection with P- 


oe The tirst page oy: 17, 18 and 22; also 
hof it and of Exhibit x 
Ara leitos ol the $08 oe 


right, but the second especially P- 108" Hive 
pages of each have KA 
been transposed, i.e. 
interchanged. 

Be Exhibit PAÍ. A and written state- 
ment, page 330, liues 48 to end of page. 

(d) See written statement, page 331, lines 
6 to l4, and connected documents, e. `g. 
Exhibits P-101, 101-A, 10:-B, 108 Z-A 
and other letters of the P-108 series. 


(e) Seo the Code. It is impossible to 
suppose that Charan Das’s present story is 
true that Rash Bihari, before leaving for ` 
Lahore, thrust this into Charan Das’s 
hand telling him merely to keep it for 
him. It is justifiable’to infer from the gift 
of this Code to Charan Das that it was to be 
used in furtherance of criminal desigus. 

(Ff) In his written | statement, page 330 
bottem and page 331 top, Olann Das admits 
that at the instance of Rash Bihari he 
enquired about Mr. Gordon’s address, but 
does not admit that the inquiry was made with’ 


eat 


and bie Police 
momentarily, when Mr. Stead came in to get 
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veference to any murderous’ ‘design. 
ever, the evidence of; Nathu Ram and 
Muhammad Yisaf (P. W. No. 95 and P. W 
No. 941), afford a certain corroboration that 
the inquiry was not innocently made. 

(h) As already vioted, “see last line of 
Psh54-L, 

Wen on this evidence, bia ont the 
confession, my opinion is that Charan Das 
15 suificiently showu, to have 
conspiracy before 17th: May 1913. Exhibit 
. P-108,G* and its reply, :P-154-L, both 
of October 1912, withthe pregnant we an 
in thé letten— I think you. might have 
finished the work which was’ the ciuse of 
your journey to Lahore,”. together with 
the animated correspondence: the two men 
maintained, satisfy me that they were in 
each other’s secrets. But’ we. are not 
justified in setting aside the confession, The 
Sessions Judge’s reasons fo""doing: so are 
singularly unconxincing. They may be 
stated briefly thus: 

(i) Ib was-made on 3rd Naah 1914, 4, 
li-days after the arrest. I nm ayes He 
see any force in this.” Ons would hardly 
ex pect aman in the position in which Charan 
Das found himself to blurb out a confessioa 
at onze. 


(i) It WAS recor ded in ay Railway Police 


: Offigel ` 


wast 


‘notr very happy selection.” But dt 
ded by a Magistrate of tLe lsb class 
were not present, except 


his despatch box—see Mrs @ Neil Shaw; page 
241, line 43. This A seems to me 
to have no value whatever. 


(iii) The precautions laid down by the 
Code of Criminal Procedure antecedent to 
the recurding of a confession were neglected. 
The law is contained in section 164 (3) of the 
‘Code and section 864 (1). The former pro- 
vision rans thus: 

“No Magistrate shall record any such 
confession unless, upon questioning the 
person making it, he has reason to believe 
that it was made voluntarily; and when he 
records any .confession, he shall make a 
memorandum atthe foot of such record ‘to the 


following effect, etc.” a 


The confession has beén printed as 
Exhibit P-204. It contains the prescribed 
memorandum and is signed by the Magistrate. 
There is no. note before the confession that the 
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« myself that Charan Das 


joined “thé voluntary statement . 


} 


Manistrate- satished himself that it was goling’ 


to be voluntarily 3 made and this wai an irregu- 
larity; but this, in my opinion, has been fully- 
cured by the examination of the Magistrate 
in the Sessions Court—-P: W. No, 158, page 
24]1—-under section 523 | oF the Code. ‘The 
Magistrate Says: 

“Before recording the A E satisfied 
wahan king n 
. Only the ‘accused 
and myself were in thes room when I vécard- 
“ed his statement . . This 1 is a full and truc 
record of what Je snide The certificate at 
the end is in my handwriting. The state- 
ment was read out to him, and he signed 


“it... I asked Charan Das whether be was 


willing to make the statement. He said, yes. 
That is all the conversation I had with him 
before beginning to record the state- 
ment ....Charan Das did not indicate by 


“anything he said or by his manner that he | 
Noth-" on 


Was “not acting of his own free will. 
ing happened which suggested to my mind 
that he was not acting of his own free will.” 


I coifess, that I am unable to see what 
more was ‘Yeduired to put matters on a proper 
footing, and it is somewhat remarkable that 
the Sessions Judge at the time seems to have 


“been quite satisfied—see tlie note at top of 
page 242; The policy of the Legislature in 


this matter-is clear. Certain rules are laid 
down the observance of which enables the 
Court dealing with a confession to be prima , 
facte assured that it was voluntarily made; 
but well knowing that in the hurry of work 
the formal recording of what bas been said and 
done is not always perfect, the Legislatur e,,bo, 
prevent miscarriages of justice and to ensire. 
that evidence of value shall not be lost, hass 
enacted section 533 aforesaid. The im- ` 
portant thing is not the formal writing down 
of this or that, but that it should be made clear 
to a 'Court using a confession as evidence 
that the recording Magistrate applied his 
mind to the question whether it was being, 
voluntarily made and decided that question 


in the affı mative. 3 


As regards sections 364, Criminal Proce- 
dure Code, 1 need only remark upon the rulas 


-. that questions and answers should be record- 


ed in full; but the matter is of no great 
importance in any case and is of none at alls: 
here, for the Magistrate seems to say, D 
that the only questions, put were when the 


rE 


«4 
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Magistrate could not altogether follow the 
speaker and wanted him to be more explicit. 

-In my opinion the confession is not vitiated 
by its informality, and indeed is not in the 
least weakened. 

(iv) Then the Sessions Judge says the con- 
fession was dictated from a written statement 
previonsly prepared by Charan Das while 
in Police custody. The Magistrate rather 
supports this idea, line 28, page 241, but 
both he and the Sessions Judge make too 
much of it. Comparison of the written 
statement in question (D-29) and the 
confession show it is a misuse of language 
to talk of “more or 
practically dictating.” There 
have seen for ourselves, much difference 
between these two documents. I would 
like to draw special attention to P-2(4, 
page 2, first half of page, and page 3 
as to Mr. Gordon, and the cartridges 
‘(not in D-2%), and the writer of the 
leaflets, P-204, has much not in D-29. 


15, as we 


Things present in one are not in the . 


other, phraseology, in some passages 
alike, is in important parts different, and 
such differences occur as the divergent 
acecunts of the apparition, etc., of the 
boy “Sant” (meaning Basant Kumar), and, 
in my opinion, what really must hare 
happened is this. Charan Das told 
Police he was willing to confess. Knowing 
that the story to be told would cover 
years and that in the stress of examination 
important particulars might be omitted, 
Charan Das, either on his own initiative 


or upon suggestion by the Police, made 
out a rough sketch of Ins’ tale. Brought 
before the Magistrate he held this in 


his hand and refreshed his memory from 
it, 

There are many reasons for looking at 
the thing in this way, but I need only 
discuss one or two. The first is, of course, 
the results of our comparison of the two 
records, D-29 and P-204. The next is 
that the circumstances, taking the worst 
possible view of Police morality, did not 
call for such a device. As we have seen 
a very large part, in fact nine-tenths, of 
D-29 (leaving outthe treatise on philosophy) 
is admittedly true, and it is only here 
and there in the confession that statements 
are made the truth of which is now 
denied. If the accused had been put up by 
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the Police to tell a long and intricate 
story, wholly or mostly false, he wonld 
certainly need a memorandum like D-29 to 
keep him straight; but why sbould® the | 
Police be anxious that he should bave a 
memorandum in the- actual circumstances? | 
The Police are presumably not fools, and 
they must have foreseen the sort of argument 
that would be raised on the foundation of the 
use of J)-29. 


The Sessions Judge does not believe 
Charan Das’s statements that he was 
compelled to confess by threats and 
promises, and I agree with him heartily 
here. His Counsel did not venture to 
cross-examine N. Sukba Singh or Mr. Stead - 
as to threats or promises or ill-treatment, 
nor did accused saya word on the subject 
to the Committing Magistrate—see page 
831, lines 30-40, Sessions Record. I also 
do not believe—again agreeing with the 
Sessions Judge—that he was brought up 
before the- the Deputy Commissioner of 
Gurdaspur and Lahore in succession and 
refused to-confess, but even if he did, 
does this disprove in the smallest degree 
that by 3rd March 1914 he had become: 
willing to confess? And the remark of 
Mr. Shaw at page 241, lines 37.38, that 
he said Charan Das should speak the truth 
and it would be better for him, must not 
be taken as. an inducement by a person 


in authority, for the remark was 
made after the confession had been 
recordéd. 

I think, further, that there is in the 
confession and in the document D-29 
indication that they. were not written or 
made at dictation of Police who wanted 


Charan Das to put the noose round his 
own neck. Would the Police have made 
him write that part of D-29 which is a 
philosophical or religions tract? Or would 
they bave-told him to pretend he was 
not in favour of violence? As a matter 
of fact it is futile for him to pretend 
that he did not approve of Rash Bihari, 
for see P-154-M, which (proved by P. 
W. No. 172, page 262, bottom) shows Charar 
Das wanted to maintairthe connection. 
Then, apart from the relevancy of the 
confession, which I consider clear, there 
is the question of its value. I believe it 
to, be all true, that is, I see no reason 


- 
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to  donbt that everything 
Das in it says against himself is true, 
though it may not contain the wholo 
truth ¢ 

In short, I hold it proved that from 
some time in 1912 Charan Das was hand- 
in-glove with Rash Bihari and was 
prepared to help him and co-operato with 
him in this conspiracy, well knowing that 
murder was contemplated. 


I have given careful and earnest attention 
to Mr. Sen’s arguments against this 
appeal, but the facts are too stroug for 
him. He again parades the Rash Bihari 
Police spy theory, which I have ‘already 
discussed, and strives hard to show that 
the P-128 series of documents and 154-L 
are harmless. No doubt we cannot find 
in them plain statements of intention to 
do murder, but the whole  tone—see 
especially 154-L, last few lines -of . first 
paragraph—shows thatin the minds of writer 
and addressee was working something not 
to be disclosed, something in the achievement 
of which all posssible spiritual and moral 
re-inforcement was requisite. Finally, he 
cites a large number (16) 6f rulings as to 
retracted confessions. He did not rely on 
any special dictu in them and Mr. Ross 
Alston has not discussed them. Most of 
them are well-known and contain familiar 
maxims with which we haveno quarrel, 
and I do not think any good purpose would be 
gained by wading through them here. Iam 
well aware of the warnings against retracted 
coufessions ; but each case must be treated on 
its own merits and [ have no hesitation in 
accepting this confession, or in holding 
that, on the strength of if and of the 
abundant corroborative evidence put forward, 
Charan Das is guilty as charged and should 
be sentenced to transporation for life. I do 
not think he is so bad as the four condemned 
to death and, therefore, the lesser sentence 
will suffice. 


' Finally, at the end of the proceedings, 
Mr. Broadway put before usa copy. of a 
paper called “India,” published in London 
aud dated Friday, October zšrd, 114, in 
which (page 165) isjo be found an article 
headed “Delhi Sedition Trial.” 
to be a reproduction of an article from 
“The New Statesman,” a paper unknown to 
me, of October 17th, upon the very case 


z 


4 


INDIAN CASES. 


Charan 


` considered 


It purports” 


771 


which has been occupying our attention 
during the past month, and it consists of 
a denunciation of ‘the Police and the 
Indian Courts, a discussion of the merits 
of the case with a strong bias in favour of 
the accused, and an attempt to “white- 
wash ” some of them. Government, through 
Mr. Broadway, asks us for an expression 
of opinion’ on this phenomenon, and for 
my part I hasten to say that the publica- 
tion of this article is a very bad case of 
contempt of Court. It is contrary to all 
the canons of decent journalism and one 
only regrets that the state of the law and 
the fact that the “India” is not published in 
this country make it impossible for us to 
take any action. 


Ratrvican, J.—The case as a whole, and 
in particular as regards each individual con- 
cerned, has been dealt with exhaustively by 
my learned brother with whom I have 
and discussed the evidence on 
the record and the arguments addressed 
to us, and whose judgment I have had the 
benefit of reading, and I find myself so entire- 
ly in agreement with all his conclusions 
that I might content myself by merely 
expressing my general concurrence, especial- 


ly as I feel I cannot add anything 
of. very material weight or value. But 
in view of the important issues involved 


and of the very able arguments addressed 


to us by the learned gentlemen who 
appeared, respectively, for the various 
appellants, the respondent Charan Das, 


and the Crown, l feel it necessary to deal, 
though as briefly as the circumstances will 
permit, with some of the argtiments and 
certain more general aspects of the case 
before us. 

The questions of law which we have to 
decide are stated succinctly in my brother's 
judgment. 


(A). Itis,inthe first place, urged that 
the charge as amended (see page 209 of 
the Sessions Judge’s record) was so 
vague and misleading that it materially 
prejudiced the accused persons, and it was 
eXplained that this vagueness consists in the 
omission to specify (a) the date on which 
the accused persous are alleged to have 
agreed inter se to-commit murder; (b) “the 
other places” in British India where they are 
said to have so agreed; and (e) the person og 
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persons whom they are alleged to have agreed 
to murder. 

As regards this objection I have no hesita- 
tion in’ holding that these omissions in no 
way prejudiced the accused who were all 
defended by Counsel and were fully cognisant 
of the nature and particulars of the case 
which each of them had to meet. In my 
opinion, sections 225 and 537 of the 
Criminal Procedure Code would afford a 
- complete answer to this objection even 
if it be assumed that the particulars referred 
to should have been set forth in the charge. 
But I go further and hold that it 
was not incumbent upon the prosecution 
to specify any such particulars in the 
charge. I shall deal later with the 
objection that the date on which the 
alleged agreement was entered into should 
have been set forth, and it is only necessary 
here to state that, generally speaking, it 
would make it impossible for the prosecu- 
tion to sueceed onacharge of conspiracy 
if such a charge could not be substantiated 
without proving the exact date on which 
each alleged conspirator entered into the 
conspiracy. 

As to the places where the accused persons 
aie said to have agreed, the charge expressly 
mentions Lahore and Delhi, and the words 
“or in other places in British India” were 
added obviously ex majore cantela,, and could 
not have misled any of the accused persons. 
At all events, no one of the learned gentle- 
men who appeared for them was able to 
state that his particular client had thereby 
been prejudiced. 

‘Then, as to the omission to specify the 
intended victim or victims of the conspiracy, 
I need say no more than that it must 
have been obvious to the accused as the 
trial proceeded that they were alleged to 
have conspired to murder Europeans, general- 
ly without regard te age or sex, or to 
the possibillty that the lives of others 
than Europeans might thereby be sacrificed. 
The charge is that they agreed “to commit 
murder,” and in such cases Reg v. Most (7) is 
ample authority for the proposition that it is 
not necessary for the prosecution to particu- 
larize the person or class of persons intended 


(7)7 QBD. 244 50 L.J. M. 0.113; 4b L 
T, 823; 29 W.R, 758; 14 Cox. C.0, 683;45 J. P 
606, 
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to be murdered. As a matter of facr, the 
prosecution in the present case could not 
possibly have given such particulars, as 
their allegation is that the accused ‘were 
ready and agreed to kill indiscriminately 
in the hope that in so doing they might mur- | 
der Europeans. Persons, for example, who 
agree to throw a deadly bomb at the 
Viceroy upon the occasion of a State 
Ceremonial, or into the Montgomery Hall 
when a crowded ball is in progress, must 
know that the chances are very considerable 
of their killing not only Europeans but Indians 
as well. 

The case upon which reliance is placed 
by Mr. Rabgunath Sahai, Poresh Nath Sircar 
yv. Emperor (8), relates to an entirely different 
state of facts, the accused persons there hav- 
ing been charged with committing riot with 
the common object of taking possession of 

some property ° by means of criminal force 
or of enforcing a right or supposed right in it. 
Mookerjee and. Woodroffe, JJ., (Rampini, J., 
dissenting) held that if the property had 
been specified, the whole complexion of the 
case would have been altered. This was 
clearly a decision upon the peculiar facts of 
thatcase and can have no relevancy to the 
case before us. 


(Bò. Itis next urged- that the pardon 
granted to the approver, Dina Nath, by the 
Committing Magistrate (Mr. Connolly) was 
illegally granted and” that in consequence 
the evidence thereafter given by Dina Nath 
at the inquiry and trial was legally in- 
admissible. The ground upon which this 
objection is based is that the Committing 
Magistrate was at the time inquiring into 
charges of various offences of which one 
at least (that under section 124-A., Indian 
Penal Code) was not exclusively triable by the 
Court of Sessions. 

The short answer to this objection is 
that under the provisions of section 337, 
Criminal Procedure Code, it is permissible 
to the Magistrate inquiring into any offence 
triable exclusively by the Court of Session 
to tender a pardon to any person supposed 
to have been directly or indirectly concerned 
in, or privy to, such offence. Here the 
offence in respect of which the accused 
were tried (sections 120-B and 302, Indian 


(8) 83 C. 296; 2 0. L. J. 616; 3 Or. L. J, 168. 
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Penal Code) was admittedly one triable 
‘exclusively by the Court of Session, and 
I capnot agree that because at the same 
time the Magistrate was inquiring into 
another- offence not so triable, he was 
thereby precluaed from tendering the pardon. 
So far as the present trial is concerned, 
the tender of pardon made by the Committing 
Magistrate was, in my opinion, validly and 
legally granted. 


(C). In the third place, it is objected 
that the real offence charged against the 
accused was that of sedition, an offence 
punishable under section 124-A., Indian 
Penal Code, and that as the sanction pres- 
cribed by section 196, Criminal Procedure 
Code, was not obtained, the whole trial is 
null and void, This is a somewhat curious 
argument and not very easy tofollow. The 
accused were not tried upon any such 
charge nor did the prosecution at any 
‘time allege upon this trial that any of the 
accused had been guilty of offences puuish- 
able under section 12-4-A of the Indian 
Penal Code. So far as the present trial 
is concerned, the accused were charged 
with having entered into a conspiracy to 
murder and the evidence adduced by the 
prosecution was intended to prove, not that 
the accused or any of them had been guilty 
of sedition, but that they had agreed to 
commit murder or to abet the commission 
of murder. The charge was, therefore, 
clearly and specifically framed under sections 
120-B and 802/109, Indian Penal Code, 
and section 196 of the Criminal Procedure 
Code has no possible relevancy. 


(D). It is next urged that as murder was 
actually committed at Lahore on the 17th 
May 1913, such of the accused as were 
alleged to have been concerned in that 
murder, should have been tried for that 
offence and not for having conspired tocommit 
murder. 


In support of this contention reliance 
is placed upon certain remarks of Jenkins, 
C. J., in Emperor v. Noni Gopal Gupta (5), but 
those remarks had reference to the peculiar 
facts of that case, and®in any event, as observ- 
ed by the learned Chief Justice and also by 


Rolfe, B., [in Rez v. Selsby (9)], and Cock- 


(9) Unreported, printed asa note to thé case of 
Reg. v. Rowlands, 5 Cox. O, O. 495. 
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burn, C.J. [in Rea v. Boulton (10)], the course 
adopted by the prosecution, though not al- 
together satisfactory or expedient, is undoub- 
tedly legal. In the circumstances, as there 
was nothing illegal in the procedure, we ob- 
viously cannot, especially at this stage, inter- 
fere with the discretion of the prosecution 
who had elected to proceed against all the 
accused upon the charge of conspiring to 
commit murder, instead of charging some of 
them with the actnal murder of Ram Pada- 
rath and the others with the offence of enter- 
ing into a conspiracy to commit murder. 


(E). Mr. Beechey, on: behalf of the 
appellants Balraj and Hanwant Sahai, 
contended that acts or statements said to 
have been done or made by alleged co- 
conspirators are not admissible in evidence 
against a person accused of an offence under 
section 120-A of the Indian Penal Code 
unless (1) it is first proved that a con- 
spiracy existed and that the accused per- 
son was a member of that conspiracy ; and 
(2) such act or statement was done or 
made in the execution or furtherance of 
the common object. In support of this 
contention the learned Counsel relied upon 
numerous English authorities, but even in 
England it has been held in many important 
cases that evidence may be given of a 
general conspiracy before any proof is 
adduced of the particular part which the 
accused party has taken (Roscoe’s Criminal 
Evidence, llth Edition, page 405, and cases 
there cited). The law as enacted in section 
10 of the Indian Evidence Act, 1872, is 
much wider and more general than the 
English Law, and under its provisions once 
the Court has “ reasonable ground to believe 
that two or more persons have conspired 
together to commit an offence, anything 
said, done or written by any one of such 
persons in reference totheir ommon intentio n, 
after the time when such intention was first 
entertained by any one of them, is a relevant 
fact as against each of the persons believed 
to be so conspiring, as well for the purpose of 
proving the existence of the conspiracy as for 
the purpose of showing that any such person 
wag a party to it.” In Pulin Behary Das v. ` 
Emperor (2), Mookerjee, J., observed : 

“ I must advert for a moment to the cen. 


(10) 12 Cox, O. C. 87 at p. 93. 
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tention of the learned Counsel for the appel- 
lants that before a document in the possession 
of any of the accused persons can be used in 
evidence against the others, it must be com- 
pletely established by independent evidence 
that they were conspirators. This argument 
is too broadly formnlated and is negatived by 
section 10 ofthe Indian Evidence Act......... 16 
is clear, therefore, that for the admission of 
such evidence, what has to be established is 
that there is reasonable ground to believe in 
the existence of a conspiracy among such per- 
BODS...... The reason for this doctrine is plain. 
The criminality of the conspiracy hes in the 
concerted intention, and once vreasouable 
grounds are made out for belief in the exist- 
ence of the conspiracy amongst the accused, 
the acts of each conspirator m furtherance 
of its object are evidenceagainst each of the 
others, and this, whether such acts were done 
before or after his entry into the combination, 
in his presence or in his absence.” 


But it is not only when such acts are done 
or statements made in furtherance of the ob- 
jects of the conspiracy that they are relevant 
under section 10 of the Indian Evidence Act 
against the other accused persons ; they are 
equally admissible under that section if done 
or made zn reference to the common intention, 
though notin support or in furtherance of it: 
“The act or declaration of a co-conspiratir 


“may have been done or made toa stranger 


to, and in the absence of, the party against 
whom it is offered ; or without his knowledge 
or before he joined the combination ar even 
after he left it? (Ameer Ali and Woodroffe’s 
Indian Evidence Act, 3rd Edition, page 120 ; 
Cunningham and  Shepherd’s Indian 
Evidence Act, llth Edition, pages 29-30). 
In order, therefore, “to . decide in the 
present case whether any act done or 
statement made or thing written by an 
alleged co-conspirator is admissible in 
evidence against any of the accused persons, 
the test we shall have to adept is to sce, 
in the first place, whether there is reasonable 
ground to believe that a conspiracy existed 
between him and any such person, and in 
the second place, whether such act, statement 
or writing had reference to their common 
intention. 

Mr. Beechey’s further contention that 
the Illustration appended to section 10 af 
the Indian Evidence Act is erroneous in 
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law and not justified by the terms of-the 
section may, or may not, be correct. So 
far as I can remember, the illustratiqgn has 
not been called in aid by the prosecution 
to support the admissibility of any -evidence 
tendered by them in the course of the 
present trial, and it has frequently been 
held that “Illustrations” appended to sections 
ofan Act of the Legislature are not to be 
taken as express provisions of law or as 
binding on the Court (see authorities cited 
at page 41 of Ameer Ali and Woodrulfe's 
Indian Evidence Act). 


(|), A contention vigorously put forward 
by every oue.of the learned gentlemen who 
represented the accused persons relates to 
the evidence given by Dina Nath, the 
approver. It was pointed out time after 
time that he is on his own showing an 
accomplice in a vile crime, a traitor of the 
worst and mest despicable type, and a 
man who would- have no scruple in com- 
mitlting perjury in order to save himself and 
his relations, Jagannath and Ram Saran 
Das. A large number of anthorities were 
referred to in support of the proposition 
that the evidence of an accomplice -should 
not be accepted as sufficient basis for a 
conviction unless independent evidence 
corroborated it im material particulars 
directly connecting the accused with the 
commission of the crime; in other words, 
that there must be corroboration aliunde 
not only asto the crime but also as to the 
identity of each of the accnsed. As a 
general proposition, enunciating a rule of 
practice which is now well recognised and 
acted upon by the Courts of this country, 
this statement of the law is correct, but 
it is an eqnally well established principle 
that there is no hard and fast rule which 
absolutely and under every possible circum- 
stance precludes a Court from accepting 
and acting upon the uneorroborated evidence 
of an accomplice. On the contrary, section 
133 of the Jndian Evidence Act expressly 
provides that “an accomplice shall be a 
competent witness against an accused 
person; aud a conviction is not illegal 
merely because it proweds upon the uncor- 
roborated testimony of au accomplice.” If, 
therefore, the Court, while keeping in view 
the pwesumpticn that an accomplice is 
unworthy of credit unless he is corroborated 


“. duty to convict. 
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in material particulars (section 114, Illustra- 
tion (b), of the Indian Evidence Act) and 
after making due allowance for the con- 
sidezations which render the evidence of an 


accomplice untrustworthy, nevertheless 
comes to the conclusion that it is true 
although uncorroborated and that it 


establishes the guilt of the accused, it is its 
| Queen-Empress v. Juala 
Prasad(11), Queen-H mpress v. Goburdhan (12).] 
“Nor in any event is it necessary that the 
evidence of the accomplice should be 
corroborated in every detail, if, taken in its 
entirety, itis found to be confirmed by the 
testimony of independent witnesses or by 
circumstantial evidence which strongly sup- 
ports it. 


In the case before us the approver, Dina 
Nath, was arrested about mid-day on the 
18th February, 1914, and on the 24th 
February before Mr. Tollinton, District 
Magistrate, he made a lengthy statement 
which exhibits an intimate and extensive 
knowledge of the movements at various 
times and places of Amir Chand, Abad 
Bihari, Balmokand, Balraj and Basant 
Kumar Biswas. Ib is absurd to argue that 
within the short time that elapsed between 
his arrest and his appearance before Mr. 
Tollinton, the Police had obtained knuwledge 
of these facts, but even if we assume that 
they had, I cannot believe that ib would 
have been possible for them to “tutor ’ 
Dina Nath with such success that be made 
no slip in any material point when making 


that long and detailed statement. Nor, 
again, can I believe that it would have 
been possible for Dina Nath after the 


lapse of a period, extending. sometimes to 
over à yéar, to recollect, with such amazing 
accuracy, the facts of the presence or 
absence of those persons at or from various 
places at different times, details which 
would be very unimportant per se unless he 
had some very special reason for keeping 
the facts in mind, or ‘was truthfully 
relating events as they actually occurred. 
To take an example to illustrate my 
meaning. Dina Nath obviously knew that 
Balmokand was in Lahore in April 1913, 
but, unless Balmolsand’s presence in Lahore 
at that time was associated in his mind 


(11. 7A. 174; A. W N. (1884) 321. 
(12) 9 A. 528; A. W. N. (1887) 156. 
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with some event of importance (such as 
the consultation about the preparation of 
the first “Liberty” leaflets), would it have so 
impressed ibself upon his memory that he 
could, some ten months afterwards, boldly 
and confidently assert that he and Abad 
Bihari met Balmokand at the latter’s house 
in Labore on that occasion? If it be 
urged that this was a mere lucky guess 
on his part, the obvious answer is that tt 
would have been a singularly risky 
speculation, especially as we now know that 
Bilmokand actaally left Lahure shortly 
afterwards on the 18th May 1913. Here, 
again, upon the assumption that Dina 
Nath’s story is untrue, we mast take it 
that Dina Nath knew that Balmokand 
had left Lahore on the l3th May and 
was away till the 27th May when he 
admittedly returned to Lahore, anl that 
for some unknown and unexplained reason 
Dina Nath kept this fact in mind and was 
thus able to avoid the pitfall of accusing 


Balmokand of participation in the Lahore - 


bomb outrage which took place on the L7th 
May 1913. If the story which he tells is 
untrue and if his object is to get Balmokand, 
a perfectly innocent person, into trouble, 
why did henot accuse him of having taken 
part in that crime? According to his own 
statement, Balmokand was selected by 
Rash Bihari to be one of the “Heads” of 
the conspiracy, so far as the Punjab was 
concerned, and inthe natural order of things, 
Bilmokand obviously onght at least to have 
been consulted before that crime was 
committed. But Dina Nath does not suggest 
that Balmokanl was present at Lahore at 
the tims or in any way coucernel in or 
consulted about that transaction. ‘The only 
explanations possible to accept for this 
omission are (1) that Dina Nath is trathfally 
relating facts as they actaally occurred 
ani des not mention Balmokand’s name 
because in print of facb Balmokand had 
nothing to d) with the outraze, or (2) that 
Dina Nath, though lying, has retained in 
his memory the fact that Bilmokaund was 
absent from Lahore for about ll days in 
Miy 1913. Then, agun, Dinə Nath does 
not connect Balraj directly with any of 
the proceedings of the conspirators that 
took plice between Ostobar 1312 and 
September 1913, and it is admittel on 
both sides that Balraj was not in Lahore 


InN 
~> 


776 


BALMOKAND v. EMPEROR. 


‘daring that period. But Balraj returned 
to Lahore about September 1913, and in 
that month he was, according to the 
approver, consulted by Balmokand as to 
‘the advisability of throwing a bomb on 
the occasion of His Excellency the Viceroy’s 
visit to. Kapurthala on the 16th October 
1913. Now, unless Dina Nath had actual 
knowledge of, and special reason for 
‘recollecting Balraj’s return to Lahore in 
September 1913, after a long absence, is 
it likely that he would have run the risk 
of bringing in Balraj’s name on the 
occasion? He knew Balraj bad long been 
absent from Lahore and, apart from the 
reason given by him, he would have had 
no special cause to remember many months 
later whether Balraj returned in September, 
October or November. It was not till the 
20th February 1914 that Balraj was 
„arrested, and it is difficult to believe that 
within three days the Police were able to 
trace all his movements between October 
~ 1912 and September 1913. Mr. Beechey 
did, indeed, suggest that Balraj himself 
had given all this information to Mr. 
Stead on the 20th February, but I cannot 
find anything in Mr. Stead’s evidence to 
support the- suggestion, as all that that 
witness says is that Balraj told him that 
he (Balraj) could not have had a hand in 
the bomb outrage, as he was at Jodhpur 
at the time. From this the learned Counsel 
infers that Balraj gave Mr. Stead a full 
and detailed- account of all his doings 
between October 1912 up to the 20th 
February 1914. But even if Mr, Stead 
did receive this information and forthwith 
conveyed it to the approver (a suggestion 
which I cannot entertain), I find it 
impossible to believe that Dina Nath could 
have so accurately retained all the details 
in his memory as to avoid making any 
mistakes when his long statement was 
recorded by Mr. Tollinton two days later. 
In saying this Lam not overlooking the 
argument that Dina Nath js alleged by 
the defence to bave made a fatal mistake 
with regard to the date in November 
1918 on which he handed over the parzel 
of the third “Liberty” leaflets to Balraj. This 
argument is fully discussed by the 
Additional Sessions Judge in his judgment 
at pages 39-40 and I agree with him that 
there is no force in, if, Balpaj’s absence 
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fron Lahore from the 21st to the 27th 
(or possibly 28th) November was definitely 


established about one month after Dina 
Nath had made his statement in, the 
Session 7“ Court, and till then ` 
the defence had not suggested an altbt 


as regards this meident. It is true that - 
tbe Police were aware on the 2nd March 
1914 that Balraj was not at Lahore between 
the 2lst and 27th November, but had 
they acquainted Dina Nath with this 
information, it is hardly likely that he would 
not have stated in his examination-in- 
chief the important fact which Balraj’s 
Coznsel succeeded in eliciting in cross- 
examination. In his examination-in-chief, - 
Dina Nath deposed that he took delivery 
of the parcel on the 24th November and - 
asked Balmokand what he should do with 
it. He then adds: “he told me to give 
them over to Balraj”... “I gave this list with 
the leaflets to Balraj”. In reply to questions 
put to him in cross-examination, he added 
that he had taken the parcel to Balraj’s 
house on the 24th November, but finding 
it shut and its owner absent, he brought 
the parcel back and kept it in his own 
trunk for three or four days when be 
handed it over to Balraj. The fact that 
this further information, which shows that 
Dina Nath was well aware of the temporary 
absence of Balraj from Lahore in November, 
was brought out in cross-examination is 
significant, as virtually negativing the 
possibility of its having been conveyed to 
Dina Nath by the Police in order that 
be might explain away his statement to 
the Committing Magistrate which, read 
literally, might suggest the idea that he 
made over the parcel to Balraj on the 
very day that it arrived. Not, indeed, that 
there would be any weightin the suggestion 
that the Police gave Dina Nath this 
information; they were aware on the 2nd 
March of Balraj’s absence from Kahore on 
the 24th November, and it was not till the 
380th March that Dinə Nath made his 
statement before the Committing Magistrate; 
but he made no use of the information 
then in the possession of the Police. Balraj, 
who would have us beljeve that he is not 


ayen an acquaintance of Dina Nath, 
obviously would not have -supplied this 
information to the latter, and for the 


reasons given Į am satisfied that Dina 
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‘Nath did not get it from the Police. Unléss, 
therefore, his story is trie, how did he ac- 
quire this information? 


The learned: Counsel for the accused 
persons have suggested that Dina Nath 
has from time to time, and as he was sup- 
plied by, the Police with additional items 
of information which came to light as 


the investigation proceeded, elaborated 
and added materially to the statements 
made by him to Mr. Tollinton on the 


24th February 1914 and to Mr. Connolly 
during the inquiry. I confess J have not 
‘been able to discover any such material 
elaboration. All the” essential facts 
were stated to Mr. Tollinton, and as 
regards details which came out at subse- 
-quent stages, it must be borne in mind 
that on the 24th February 1914 Dina Nath 
was himself narrating from memory the 
general history of the conspiracy with 


special reference to the Lahore bomb 
outrage. Before Mr. Connolly he was 
‘examined by Counsel for the Crown who 


would, in the natural course of things, get 
a more detailed account ‘from him by 
questioning him on various points, and in 
the Sessions Court all the more important 
‘additional details were brought out, not 
‘invariably to the benefit of the accused 
‘persons, by their own Counsel in cross- 
examination. But I cannot find in any of 
the additional particulars anything to 
support the contention that Dina Nath’s 
statement to Mr. Tollinton did not give, inall 
material respects, a full account of the connec- 
tion of Abad Bihari, Amir Chand, Balmokand, 
Balraj, and Basant Kumar Biswas with 
the alleged conspiracy. Onthe contrary, Dina 
Nath, despite the very lengthy and searching 
cross-examination to which he was subjected 


in the Sessions Court, has adhered 
with remarkable consistency to his original 
statements and except m :a very few 
unimportant matters, his testimony nas 
remained unshaken. That he has an 
exceptionally good memory is obvious, but 


even with that gift, an untruthful witness 
who had to undergo for several days the 
severe ordeal of a most minute and thorongh 
erass-examination ət the hands of several 
able Counsel must inevitably have come to 
hopeless grief in at least one or two material 
particulars. ©; 


we 
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In these circumstances, while I fully 
appreciate the argument that an accomplice’s 
evidence should not as a general rule be 


accepted unless confirmed by independent 
eviderce, and while I do not everlook the 
facts ‘that Dina Nath is on his own 


showing an unprincipled scoundrel and that 
he has in the present case probably minimised 
the parts taken by his relations, Jagannath 
and Ram Saran Das, in certain matters 
connected with the conspiracy, I am 
satisfied that he has givena substantially 
true and accurate account of all that he 
knows concerning the conspiracy and the 
proceedings of its members. It must be 
remembered, moreover, that his statements 
are in many very important particulars 
amply corroborated by evidence aliunde, 
and that none of the appellants has been 
able to assign any good and sufficient 
reason to explain his conduct in charging 
that particular individual with complicity 
in this conspiracy. Balraj and Balmokand 
practically disown all knowledge of Dina 
Nath. Balmokand does not attempt to assign 
any motive which could have induced 
Dina Nath to implicate him, and all 
that Balraj alleges in this respect is that 
Dina Nath belongs to a rival section of 
the Arya Samaj to that to which he and 
his father, L. Hans Raj, belong ; that Dina 
Nath was anxious to save his own relations 
and as he had to name somebody, 
introduced his (Balraj’s) name; and that 
the Muhammadan Police, who “predominate 
at Lahore,” were at the bottom of the 
case. 


Abad Bihari frankly stated, when ques- 
tioned by the Additional Sessions Judge, that 
he could suggest no reason why Dina Nath 
should have invented this long story against 
him; Amir Chand has given no explanation, and 
all that Basant Kumar Biswas can state js 
that he has been charged because Dina 
Nath wished “to save himself.” In this 
connection it is also to be borne in mind 
that none of the appellants made any 
statements to the Committing Magistrate and 
that in the Sessions Court they all presented 
written statements which were clearly 
prepared with the aid of the legal gentlemen 
who respectively represented them. It ig 
thus avery significant fact that none of 
the accused persons, except, Balraj attempted 
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in those statements to explain why It was 
that Dina Nath had falsely charged him 
and that the explanation given by Balraj is 
Indicrously insufficient. 

(G). The next point urged by the defence 
relates to the genesis and nature of the alleged 
conspiracy. According to the charge as amend- 
ed on the llth July 1914, the allegation 
against the accused persons was that between 
the 27th day of March 1918 and the 31st day 
of March 1914, both at Lahore and other 
places in British India they did agree with 
one another and with certain other persons 
to commit the offence of murder under 
section 302, Indian Penal Code, and were 
thereby parties to a-criminal conspiracy to 
commit the offence of murder ; in pursuance 
.of which conspiracy a murder, to wit the 
murder of Ram Padarath, was committed 
at Lahore on the 17th May 1918, and 
that they thereby committed offences 
punishable under sections 302/120-B., 
Indian Penal Code, and 302/109, Indian Penal 
Code. 

The defence contend that while the charge 
states that the conspiracy commenced onthe 
27th March 1913 and was alleged to be 
for the one specific offence of committing 
murder, the prosecution have adduced 
evidence relating to events which are said 
to have taken place in 1908, 1909, 1910, 
1911 and 1912, and to matters connected 
rather with the offence of disseminating sedi- 
tions literature than with that of committing 
murder. They farther urge that according 
to the evidence of the approver, the alleged 
conspiracy was entered into in October Lylz 
and that the only persons who, according to 
that evidence, joined in that conspiracy were 
Rash Bihari Bose, the approver himself, 
Abad Bihari and Balmokand, and that no 
evidence has been given to support the 
allegation that any of the other accnsed 
persons joined that conspiracy after it had 


been so formed. In my opinion, these 
contentions are based upon a fallacy. The 
Additional Sessions Judge in the first 


paragraph of his judgment explains that, 
as originally framed, “the charge against 
the accused persons cited the first of 
October 1910 as the date on which the 
agreement began which eventually consti? 
tuted the conspiracy.’ Buat in view of 
objections urged by the Counsel for the 
defence, the date was subsequently altered 
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to the 27th March 1913, that being the 
dite on which Act VIII of 1913, which 
added section 120-A and 120-B to the Indian 
Penal Code, came into force. But the,case 
fur the prosecution is not that this alleged 
conspiracy came into being ew uno ictu or on 
any precise date. They allege that its 
growth was gradual, and that it developed 
in course of time as the ultimate result of 
the pernicious camprign of sedition inaugu- 
rated in 1,05 and 908 by one Hardyal who 
visited the Punjab in those years with the 
express object of fostering discontent, especi- _ 
ally among the student class. This Hardyal, 
who is described by Amir Chand as a 
former “brilliant? student of the ct. 
Stephen’s School and College, Deélhi, pro- 
ceeded in 1904 to England to complete his 
studies at St. John’s College, Oxford. He 
held a Government Scholarship of £200 a 
year tenable for three years, but after enjoying 
the emoluments for about 23 years, decided 
that if was contrary to his principles and 
conscience to receive monetary aid- from a 
Government of which he did not approve, 
and surrendered tle scholarship there by 
sacriticing the emoluments for the last six 
montls. During his visits to this country 
in 1906 and 1908, he delivered lectures which 
appear to have been attended by a-con- 
siderable number of young men, among 
whom were the witness Mr. J. M. Chatterjee 
(P. W. No. 199) and the approver Dina 
Nath. His doctrines, as explained by these 
two witnesses, were at that time those of a 
passive resister. He advocated the liberation 
of India from the foreign yoke, but so long 
as he was in this country, he contined his 
snggestions within the limits of a boycott 
of Government and of Government service. 
On his departure from India, his mantle, 
according to Dina Nath and Mr. J. M. 
Chatterji, descended upon the appellant Amir 
Chand, to whom such of his followers as had 
assembled at the Delhi Railway Station to 
bid him farewell were introduced and to 
whose house they all subsequently pro- 
ceeded. It is clear from the evidence of 
these two witnesses that Amir Chand was 
regarded by all concerned as the successor 
of Hardyal, and that ib was to him that 
they were thereafter to “look for guidance 
and precept. It is also abuudantly clear 
from the same evidence that the fathers of 
Dina Nath and Chatterji objected very 
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strongly to their sons’ proceedings. Chatterji 
states that when he was staying at Labore 
at Lala Lajpat Ras house with Hardyal, 
his father arrived, sent for him and ordered 
him to go back home at once. Dina 
Nath’s father, on hearing that his son was 
staying with Amir Chand, proceeded to 
the latter’s house in Delhi and angrily 
asked him what be meant by “ leading other 
people’s children astray.” Lala Raja Ram, 
Assistant Wagineer (P. W. No. 41), cor- 
roborates Dina Nath as regards the visit 
of Gajju Mail, Dina Nath’s father, to Amir 
Chand for the purpose of taking his son 
away, and he further adds that Gajju Mul 
complained to him that his son had been 
“misled by some political-mongers.” Obviously, 
therefore, the views of Hardyal and pre- 
sumably also those of his successor, Amir 
Chand, did not commend themselves to 
respectable and loyal Indian gentlemen of 
the type of these two fathers. it is quite 
in keeping with the character of this man 
Hardyal, as disclosed by the documentary 
evidence on the record, that he should not 
venture, while in India, to advocate violence, 
but there zan be no doubt from his later 
wrilings that this was due rather to 
prudence than to moral scruples, and in 
any event itis evident that it was he who 


sowed the seed which afterwards fructified. ` 


After leaving India, he appears to have 
wandered about from place to place until 
he eventually settled down inthe U.S. A, 
in February 191:,and during the whole of 
this period his letters which are on the 
record show that he was extremely cautious 
in expressing his views on political matters. 


But once he felt that he was himself quite 


safe “from the clutches of the American Law” 
and realised that after three years’ residence 
by the rule obtaining in the U. S5. he 
could uot be extradited (see Exhibits P-24, 
0-3 and O-4) he published in America a 
newspaper in Gurmukhi and Urdu, which 
openly and defiantly advocates mutiny in 
India, and glorifies such murderers 
Khudi Ram Bose, Parphan Chaki, Kanhaya 
Lal, the Egyptian Ali Wardani, and “ that 
brave man of Bengal, Hemchander Das, 
who went to Palis and learned the art of 
bomb making and on his return to Calcutta, 
established a factory for bombs and began 
to teach other young men how to make 
them” [see Exhibits P-177 (1) and (2), 
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copies of the Ghadr newspaper bearing 
dates respectively Ist and 8th Novem- 
‘ber 19131]. In the light of his own conduct, 
16 1s somewhat curious to find him, from 
his safe retreat in California, ingenuously 
admitting that as “the harbinger of 
freedom,” he preferred to direct a rebellion 
from abroad, but at the same time up- 
braiding his countrymen for being “a 
timorous lot” who can “ only talk, who have 
a great deal of patriotism in them but are 
mortally afraid of the Police; they love 
freedom, but have a great dread of jail,” 
Eghibit P177 (2). 

I refer to these passages because there 
can be no doubt that it was Hardyal who 
originated the plan of campaign which in the 
course of time developed into a conspiracy 
to murder, though according to the defence 
this very Hardyal was an inoffensive, high- 
souled reformer whose teachings were opposed 
to all forms of violence, his gospel being 
described as one of mere passive resistance. 
None of the learned gentlemen who appeared 
before us for the appellants adopted the 
description given of Hardyal by Mr. Norton 
before the Sessions Court or referred to him 
as achivalrous gentleman”, though we were 
told, on more than one occasion, that he was 
a man of high principles who would scorn 
to receive money from such “ comparative 
strangers’ as Hanwant Sahai. That js 
hardly the impression I get from the copy 
of the Ghadr printed as Exhibit P-177 
(2), in which the following five duties are 
specified for the observance of his readers: 

Your first duty is that you should 
regularly remit money to us......... Your 
second duty is to carefully read the paper 
ats AT Your third duty is to make others 
read the paper........... ~ Your fourth duty is 
to send the paper to India by placing it in 
a cover,........ Your fifth duty is to prepare 
to fight and die in the rising.” In other 
words, the reader’s first fonr duties are to 
subscribe to the -paper and to assist in 
extending tts circulation, and the fifth duty 
(after having ensured the success of the 
paper) is to fight and die. That Hardyal 
is the author of these articles and that this 

«pernicious newspaper, the Ghadr, is his 
property is abundantly clear from P-23-A4 
a letter from Hardyal to Hanwant Sahai, 
dated 4th September 1914 (admitted by 
Hanwant Sahai to be in Hardyals Writing) 
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and from the copies of the Ghadr printed as 
Exhibit P-24, 0-3 and O-4. Nemo repente futt 
turpissimus, and I find it difficult to believe 
that Hardyal, the anthor of Exhibit P-177 
(1) and (2) and Exhibit P-177-A.; was ‘in 
1908 a mere “ passive resister,” at all events 
to’ the kncwledge of his more intimate 
friends, and it is- proved by the evidence of 
his brother, Kishen Dyal (P. W. No. 167), 
that Amir Chand was one of those friends 
and had known Hardyal from boyhood. That 
Hardyal and his teachings exercised a very 
considerable influence upon his followers and 
that he was pot forgotten evon after he 
had left India are evident from the refer-n-e 
to him inthe “Liberty” leaflet of the 2).5 
July 1913 (Exhibit P-13-A) and from the 
‘poem in his honour and praise found in 
Sultan Chand’s copy-book | Exhibit P-13 (D) 
(1).] In 1909 after Hardyal’s departure 
from India, another sinister character, Dash 
Bihari Bose, appears on the scene. In that 
year this man made the acquaintance of 
Mr. Chatterjee (P. W. No. 199) and by his 
importuniby succeeded in obtaining from the 
latter the names of some of Hardyal's dis- 
ciples, such as Dina Nath and Amir Chand, 
Chatterjee, whose. innate disinclination for 
work led him (as he explains) to adopt the 
profession, first, of a sunyase fakir and 
subsequently “of a Barrister, went to England 
in 1910, and has no recollection of giving 
Rash Bihari Bose a letter of introduction to 
‘Dina Nath. But the latter deposes, and 
I can see no groznud for refusing to believe 
Jim, that shortly before Chatterjee’s de- 
parture, Rash Bikari Bose was given such 
a letter, and later on met him, by appoint- 
ment, at the Lahore Railway Station. About 
two or three -months later Dina Nath again 
met Rash Bihari Bose, this tire at the 
Kali Bari temple in Lahore, and subsequently 
in or about March 1911, they met for the 
third time at Hardwar on the orcasion of 
the Guru Kul anniversary. At this meeting 
(as the defence elicited by their eross- 
examination of Dina Nath, see page 324) 
Dina Nath understood Rash Bihari Bose to 
be connected with Bengal anarchists and 
states that the latter eulogised the deeds of 
the murderers, Khudi Ram and Kanhaya Lal. 
Chatterjee deposes that among the names of 
Hardayl’s disciples which he gave to Rash 
Bihari Bose was that of Amir Chand and 
it is, I think, a fair inference from the fact 
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that Rash Bihari Bose lost no time in 
making the acquaintance of Dina Nath that 


he would bave been equally prompt to make 


the ‘acquaintance of Amir Chand, a man of 
some importance and influence in Delhi. The 
question arises, whether if he took advantage 
of Chatterjee’s reference to Amir Chand 


‘and actually introduced himself to the latter 


in the same way as he did to Dina Nath, 
he would have met with a favourable 
reception and been received by Amir Chand 
as a friend, or (to use the expression so 
frequently referred to in the evidence) as an 
achha admi. Upon this pomt, I can have 
no doubt. Amir Chand held the strong anti- 
English views that chardcterised Hardyal, 
and we know:from the evidence of Canon 
Allnutt (P. W. No. 107) that in 1908 


serious objection had to be taken by the 


College authorities to his conduct in attending 
political meetings, and that in 1910 he 
became a political suspect and .was under 
Police surveillance. Amir Chand was thus 
the very man for Rash Bihari Bose’s 
purposes. Imbued as he was with the views 
of Hardyal, his antipathy to British rule 
would certainly not decrease when he 
realised the irksome inconveniences of 
Police surveillance, and while his social 
position would make him an eminently 


‘desirable colleague from Rash Bihari Bose’s 


point of view, the circumstances in which 
would’ probably 
lead him to welcome an agitator whose 
policy was so robust and advanced. That 
Rash Bihari Bose must have been acquaint- 
ed with Abad Bihari for some times prior 
to October 1912 is, L think, clear from 
Dina Nath’s account of the meeting at 
the Agarwal Asharam at which Rash 
Bihari Bose introduced the two men to 
each other. It is very improbable that 
Rash Bihari Bose would have disclosed 
his murderous plan of campaign, excapt 
to men whom he had known for some 
time, already put to the- test, and found 
not wanting. In 1912 and from 1909 
Abad Bihari had been living in the house 
of Amir Chand and it is, I consider, a 
fair and legitimate inference that Rash 
Bihari Bose formed the acquaintance of Amir 
Chand and Abad Bihari shortly after he 
had obtained the name of former from Mr. 
J. M. Chatterjee, and that it was not long 
before he infuged backbone into thg 
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political viéws of his 
March 1911 Dina Nath had no 
in realising that Rash Bihari Bose 
connected with the Bengal anarchical 
movement and approved of bomb-throwing, 
in 1909 Rash Bihari Bose, 


practically forced his acquaintance upon 


Chatterjee, told the latter that he belonged . 


to a Bengal “Yuguntar -Ashrain” and left 
upon him the impression of being 


that Rash Bihari Bose introduced himself 
to Amir Chand and Abad Bihari some 
time in. 1910 and that it was not long 
thereafter that the political views of the 


two latter became decidedly more “advanced” ' 


and that in course of time fhe nucleus 
of the conspiracy to commit 
to incite others to commit 
formed. Of course it does not by 
means follow, nor do I suggest, 
man who is opposed to British Rule in 
India or holds the views that India was 
intended for Indians is on that account 
prepared to advocate a mutiny or the 
murder of Europeans. Far from it. But 
there is clear documentary evidence on 
the record to prove that Hardyal and 
Amir Chand, so far from having any 
moral seruples in this respect, were quite 
prepared to advocate cold-blooded murder 
as a means to effect.their ends. I have 
already set forth Hardyal’s view as given 
in the copies’ of the Ghadr newspaper on 
the record, and, as regards those of Amir 
Chand, I need do uo more than refer to 
the document admittedly written by him 
(Exhibit P 23-M) in which, after inquir- 
ing „whether it is not “our imperative 
duty to get rid of the robbers, to 
struggle against the injustice and oppres- 
sion of those who are not our well-wishers, 
whatever they may profess,” he asserts 
that “half-hearted efforts, incomplete schemes, 
low aims will not do,” and that “revolu- 
tion and a general massacre of all the foreitgn- 
ers, specially the English, will and can alone 
serve the purpose.” Amir Chand dees not 
deny the authorship of this article, but 
explains that being a man of impulsive 
nature and excitable temper, he wrote it 
at one sitting ab. a time when he was 
much annoyed at being refused-an interview 


murder 
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with the Chief Commissioner of Delhi’ 
with: reference to Police surveillance. He 


adds that he ‘originally thought of sending. 
it for publication to the “Modern'Review”, but 
two or three days afterwards he reflected 
that the sentiments expressed in ‘it did 
not really represent his “normal sentiments.” 
He searched for it in order to make “the 
necessary alterations,” but could not find 
it and forgot all about it. It is true that 
this document was written about January 
1914, but a man, who could at .any time 


incite his countrymen to massacre ~ all 
foreigners, has obviously no innate mora! 
objection to the shedding of blood. Amir 


Chand’s explanation, that the article was 
written in a ‘moment of anger and did not 
express his normal sentiments, cannot be 
accepted by any one who ‘has. seen the 
original document. The article was first 
written ont, and revised no less than twice 
afterwards, once in red ink and once in 
pencil. 

As I understand the case for the pro- 
secution, the conspiracy developed in the 
manner I .have suggested, but as members 
of a conspiracy work in secret and as in 
many instances persons join it from time 
to time, and not altogether on one pre- 


‘cise date or at one particular meeting, it 


is clearly impossible for the prosecution 
to state in the charge the date on which 
the conspiracy came into existence or to 
give specific particulars as to the various 
persons who became members of it or as 
to the exact dates on which they respective- 
ly joined it. The prosecution do not allege 
that the conspiracy came into existence in 
October 1912 waen Rash Bihari Bose, Dina. 
Nath, Abad Bihari and Balmokand met at 
the Agarwal Asharam at Lahore. They 
assert that these persons, as well as others, 
had for some time prior to that meeting 
been agreed upon a policy of murder, but 
that nothing till then had been done to 
carry this policy into execution, and that 
the object of the meeting was to give 
practical effect to .a plan of campaign 
already accepted, but till then not’ pnt 
into practical form or properly organised. 
They cannot adduce direct evidence in 
further support of their allegations, other 
than such evidence as Dina Nath is able 
of his knowledge to supply, but they ask 
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the Court to infer the existence of the 
general agreement from such acts and 
conduct of the various accused persons from 
time to time as they are able to prove. 
As observed hy Mookerjee, J., m his learned 
judgment in Pulin Behary Das v. Emperor (2): 
' It must be remembered that direct proof 
can scarcely be afforded of a conspiracy...... 
hence the Courts have consistently held 
that the prosecution is not obliged to 
prove that the persons accused actually 
met and laid their heads together and, 
after a formal consultation, came to an 
express agreement to do evil. On the 
contrary, if the facts, as proved, are. such 
that the Jury as reasonable men can -say 
there was a common design and the prisoners 
were acting in concert to do what is 
wrong, that is evidence from which the 
Jury may suppose a conspiracy was actually 
formed. It is from this point of view 
that the overt acts may properly be looked 
to as evidence of the existence of a con- 
certed intention ; indeed, the conspiracy is 
usually closely bound up- with the overt 
acts, because in many cases it is only by 
means of the overt acts that ‘the existence 
of the conspiracy can be made ont. But 
the criminality of the conspiracy is inde- 
pendent of the criminality of the overt 
acts.” ‘Toa like effect are the remarks of 
Coleridge, J. [Rea v. Murphy (18)): 
“ Tg is not necessary that it should be prov- 
ed that these defendants met to concert the 
scheme, nor is it necessary that they should 
have originated it. If a conspiracy be formed, 
and a person joins it afterwards, he is equally 
guilty.” And in a recent case, Jenkins, C. J., 
[Barindra “Kumar | Ghose v. Emperor 
(1)], stated that, though there. must 
be agreement, there need not be proof of 
direct meeting or combination, nor need the 
parties be brought into each other’s presence, 
the agreement may be inferred from circum- 
stances raising a presumption of a common 
concerted plan to carry outthe unlawful de- 
siga. So, again, itis not necessary that all 
should have joined from the first; those 
‘who come in ata later stage are equally 
guilty, provided the agreement is proved. 
Finally, we have the dictum of Grose, J, [Res 
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v. Brisac (14)] that“ conspiraeyisa matter 
of inference, deduced frem certain criminal 
acts of the parties acensed, done in pursvauce 
of an apparent eriminsl] purpose in common 
between them, and which hardly ever are 
confined to one place.” ; 


In the case before us the presecution 
allege that there was an agreement between 
the accused persons and others io commit 
murder and to abet the commission of 
murder. They are naturally unable to 
give direct proof of any such agreenient, 
but they ask the Court to deduce the 
existence and nature of the agreement 
from the facts that certain members of the 
conspiracy actually did commit a murder; 
that in the house of another member of 
conspiracy a bomb cap was discovered, 
and that all the aceused persons were 
concerned, directly or indirectly, with the 
distribution of literature which was intended 
to incite persons to commit murder. If it 
be found that all these facts are established, 
it would be a fair and justifiable inference 
that the alleged agreement between the 
parties accused did in fact exist, and each 
and every member of the conspiracy is 
responsible for an offence committed in 
pursuance of the conspiracy, and it is not 
necessary to show that a particular member 
actually concerted the offence with the 
member who committed it [ald] Munda 
yv. King-Emperor (15)]. My. Raghunath 
Sahas argument, therefore, that Amir 
Chand is not proved to have been 
consulted’ with reference to the Lahore 
bomb outrage and should not for that 
reason be held liable for it, is erroneous. 
But, so faras punishment is concerned, a 
distinction must, I think, be drawn between 
the case of a person who joins a conspiracy 
before the actual crime which is the object of 
the conspiracy is committed, and the case ofa 
person who joins it subsequently to the 
commission of such a crime. Section 120-B 
of the Indian Penal Code provides that “who- 
ever isa party to a criminal conspiracy to 
commit an offence punishable with death, 
transportation or rigorous imprisonment for 
a term of two years or upwards, shall, when no 
express provision is made“in this Code for the 


(14) 7 R. R. 551; 4 East 164; 102 E, R. 192, 
(15) 28 O. 797. 
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punishment of such a conspiracy, be punished 
in the same manner as if he had abetted such 
offence.” If, therefore, A and B conspire to 
cominit murderand B subsequently does com- 
mit murder, Adis punishable as if he had 
abetted that murder (section 109, Indian 
Penal Code). But if Bhas already com- 
mitted a murder before A conspires with 
him-to commit murder, A would, in my 
opinion, be liable to be punished (Gif in point 
of fact no other murder is committed) only 
to the extent provided in section 115, Indian 
Penal Code. But in every such case the 
offerce committed by a member or members 
of the conspiracy prior -to the entry of A into 
the conspiracy would be a relevant fact as 
indicating ‘he nature and objects of the con- 
spiracy (cf. Mookerjee, J.’s remarks at page 
315 of Pulin Behary Das’ case (2) ubi supra.) 


Before leaving this part of the case, I have 
to advert briefly to the argumeut that the 
prosecution are in effect charging the accused 
‘persons with participation in several con- 
spiracies, one being a conspiracy at Lahore, 
another at Delhi; one a conspiracy to commit 
murder or to abet the commission of murder 
and another a conspiracy to commit the 
offence punishable ‘under section 121-A, 
Indian Penal Code. There is no foundation 
for this argument. The prosecution allege 
one general conspiracy, the object of which 
is to commit or to abetthe murder at Delhi, 
Lahore and other places in British India. 
They do not allege that there was one con- 
spiracy at Lahore and a separate and distinct 
conspiracy, though with similar objects, at 
Delhi; according to them there was only one 
conspiracy of which all the accused were 
members, and that this was nonetheless so 
because certain overt acts, in pursuance of 
the objects of the conspiracy, were committed 
at Lanore while other overt acts were com- 
mitted at Delhi. Nor, again, do the pro- 
secution rely on the “Liberty” leaflets for 
the purpose of proving an offence of dissemi- 
nating seditious literature. The leaflets in 
question are, no doubt, of a highly sedi- 
tious character, bnt they are something more, 
inasmuch as they are a panegyric on 
murderers of the type of Khudi Ram Bose 
and the language employed amounts to a 
direct incitement to the commission of 
murder. Ib is with them in their latter 
character that the prosecution are concerned 
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in this case, and it is not seriously urged that 
the accused persons and their Counsel were 
not fully aware of this. 

(H). Inext proceed to deal with a theory 
which appeared to me to be singularly 
unconvincing and baseless, but which was 
put forward strenuously by Mr. Sen and Mr. 
Raghunath Sahai both in the Sessions Court 
and before us. It is suggested that the whole 
case against Amir Chand, Abad Bihari, 
Hanwant Sahai, Balraj, Balmokand, Basant 
Kumar Biswas and Charan Das is the ont- 
come of a wicked plot onthe part of the 
Police in general and of the C. I. Department 
in particular; that the subordinate officers of 
the C. I. D. were much chagrined at their 
inability to trace the perpetrators of the Delhi 
and Lahore bomb outrages and realising that 
this failure on their part reflected seriously 
upon their efficiency devised a plan, whereby 
through the agency of their spy, Rash 
Bihari Bose (who was thereafter to be put 
forward as the leader of a dangerous 
anarchical society), literature and articles of 
an incriminating character were to be foisted 
upon unsuspecting persons; that in pursuance 
of this plct Rash Bihari Bose in January and 
February 1914 visited the houses of Amir 
Chand and Abad Bihari at Delhi, of Charan 
Das at Gurdaspur and of Khushi Ram at 
Lahore, was hospitably received as any 
inoffensive person who happened to be a 
friend or acquaintance would have been 
received, and that before his departure he in 
each case requited the hospitality he had 
received by concealing in their houses and 
among their own things such articles as 

liberty” leaflets, the bomb cap and the 
other articles which were found in their 
respective houses, but of which they repudiate 
ownership or knowledge, and that it was 
only after he had completed this business 
that the subordinate officers in question 
informed Mr. Petrie that the time was ripe 
for the searches of the houses at Delhiand 
Lahore. 

The grounds upon which this theory is 
based are as follows: 


(4) Mr. Petrie obtained warrants for the 
searches af Delhi from the Joint Magistrate 
of Alipur on the 4th February 1914: left 
Calcutta on the 5th February and instead of 
stopping at Delhi, proceeded to Lehare where 
he stayed till the 11th February; he reached 
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Delhi on the 12th February, but deferred the 
search of Amir Chand’s house till the 16th 


February while Dina Nath’s house at Lahore - 


was not searched till the 18th February. 
The suggestion is that this delay was due to 
the fact that Rash Bihari Bose had not bad 
time to complete the task allotted to him 
earlier, and it obviously implies that Mr. 


Petrie either knew or must have suspected 


that his subordinate officers were up to some 
trickery. His own explanation is simple and 
straightforward. The search warrants he 
had obtained on the 4th February were grant- 
ed under the Press Act, Mr. Petrie having 
reason to believe that “Liberty” leaflets were 
to be found in the houses of Amir Chand and 
certain other Delhi people; be had also 
heard that leaflets had been sent to Lahore 
in November or December 1913 for distri- 
bution there, and before making any search 
at Delhi, he went on to Lahore to consult 
with the authorities there and to arrange that 
searches at Lahore should coincide with 
searches at Delhi; on his arrival at Delhi on 
the 12th February he decided to defer the 
search of Amir Chand’s house asthe local 
Police had informed him that they suspected 
certain other persons as well and he thought 
it better to effect all searches simultaneously. 
On the 6th February the houses of Amir 
Chand and Abad Bihari were duly searched 
and the bomb cap discovered in the house of 
the former, with the result that Amir Chand 
and Abad Bihari were arrested the same day. 
Before proceeding I may here note that, if 
Rash Bihari Bose was a Police spy, he was 
singularly remiss in giving information to 
his employers, as though he had completed 
his task at Delhi before the ith February and 
had reached Lahore on the 13th February, 
having prior to his departure from Delhi 
left certain of his own belongings and (as the 
defence contend) such incriminating literature 
as the manuscript copy of the Talwar, 
Exhibit P-11, in Abad Bihari’s house, Mr. 
Petrie on the 16th February was still ander 
the impression that Abad Bihari was living 
with Amir Chand and, on discovering his 
mistake, had to hurry off from Amir Chand’s 
house to get a warrant from the Deputy 
Commissioner, Delhi, for the search of Abad 
Bihari’s house, the situation of which he 
discovered from Amir Chand. 

In my. opinion, Mr. Petrie has satisfactorily 
explained the delay in effecting the searches 
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and I cannot for a moment entertain the . 
suggestion that he would have lent himself 
to despicable trickery of the kind suggested. 
Nor can I believe that an officer of his 
standing and experience would have failed 
to discover the plot if his subordinates had 
attempted to delude him, by secretly and 
without his knowledge, concocting any such 
scheme. 


(ii) No serious attempt was made by the. 
Police toarrest Rash Bihari Bose and he was 
allowed to escape. 


Tt appears that before making his searches 
at Delhi, Mr. Petrie obtained an order from 
the Chief Commissioner authorising the Post 
Master to intercept létters addressed to certain 
persons and to make them over to him. On 
the 17th February, the letter, Exhibit P-38, 
dated Lahore, Lith February 1914, addressed 
to Abad Bihari, was handed to Mr. Petrie 
and the latter, a consequence of a statement 
made to him by Abad Bihari, telegraphed 
the same day to Mr. Stead, P. W. No. 36, at 
Lahore, directing the arrest of Dina Nath 
and Rash Bihari Bose, who was “believed 
to be staying with Dina Nath.” Exhibit P-33 
purports to have been written by one °M. 
S.” but was really sent by Dina Nath, It runs 
as follows:— 

Dear BROTHER, 
“NAMASTIN, 

“Yours of the 12th instant to hand. | 
am glad to inform you that your friend has. 
come here.. He reached here yesterday morn- 
ing safe and sound. His all letters should 
be sent to my address. There is no need of 
your coming here now. More in my next. 
Please remit money at your earliest con- 
venience. Yours sincerely, 

“M. 9S.” 
The “friend” referred to is Rash Bihari Bose. 
and “M. S.” was the nom-de-plume used by 


‘Dina Nath when corresponding with Abad 


Bihari (ef. Exhibit P-34). From Mr. 
Petrie’s evidence it is quite clear that he was 
informed by Abad Bihari that the letter 
came from Dina Nath and that Rash Bihari 
Bose was “the friend,” and from the 
purport of the letter Mr. Petrie must have 
concluded that Rash Bihari Bose was staying 
with Dina Nath. On receipt of Mr. Petrie’s 
telegram, which was in cipher, Mr., Stead 
(P. W. No. 36) on the 17th February, 
ordered Dina Nath’s house to be searched 
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and had Dina Nath arrested on the 18th. 
Rash Bihari Bose was not at Dina Nath’s 
house and if was not until the 20th February 
that Mr. Stead received reliable information 
that Rash Bibari Bose had been in Lahore. 
When he- received that information, he 
examined the accounts of the Kashmir 
Boarding House and being satisfied that 
his information was correct, at once 
endeavoured to effect the arrest of Rash 
Bibari Bose who had, however, fled from 
Lahore as soon ashe heard of the search of 
Dina Nath’s honse. After reading this 
evidence, I can find no ground for supposing 
that Mr. Stead was deliberately conniving 
at Rash Bihari Bose’s eseape or that he 
made no serious effort to arrest him. More- 
over, 1f it was intended by the Police that 
Rash Bihari Bose should escape, why did 
Mr. Petrie in his cipher telegram expressly 
direct his immediate arrest? 

Both Mr. Petrie (P. W. No. 5) and Mr. 
Denham (P. W. No. 203) have sworn 
positively that they never heard of Rash 
Bihari Bose till February 1914. Mr. Petrie 
heard his name for the first time from Abad 
Bibart on the 16th February, and Mr. 
Denham. when he received a telegram 
relating to the house searches at Delhi. It 
is incredible that these two officers should 
have remained in entire ignorance of the 
existence of the man had he really been 
aspy inthe employment of their Depart- 
ment. 


The sole foundation for this ingenious theory 
is that when His Excellency the Viceroy was 
staying in camp at Dehra Dun in July 1913, 
after the bomb outrage at Delhi, Rash Bihari 
Bose was introduced by one Dr. Mookerjee 
to Deputy Superintendent Shushil Chandar 
Ghose (P. W. No. 202) who, on a subsequent 
occasion, in July 1918 asked Rash Bihari 
Bose “about arrivals and departures of 
stranger Bengalis,” but got no real infor- 
mation from him. Dr. Mookerjee is a 
well-known resident of Dehra Dun and as 
he had told the Deputy Superintendent 
that Rash Bihari Bose was well acquainted 
with Bengalis and could be relied npon, it 
is not surprising -thgt the Deputy Superin- 
tendéut tried to. get information from him. 
This is far, however, from saying that Rash 
Bihari Basa was a.spy in the employ of the 
©. I. D. As amatter of fact, Rash Bihari 
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Bose made capital out of his acquaintance- 
ship with the Deputy Superintendent which 
was valuable asset to him, and enabled him 
to pose as a loyal and respectful citizen. He 
informed Atul Chandar Ghose (P. W. 
No. 176), the Manager of Tagore Villa, that 
he was on visiting terms with the Deputy 
Superintendent, and supplied him with 
information about the movements of 
Bengalis; he made himself prominent at 
a public meeting at Debra Dun held for the 
purpose of denouncing the attempt on the 
Viceroy’s life; and he even told the witness Sho- 
hindra Nath Chatterjee (P. W. No. 186) that 
he possessed a Police pass which enabled him 
to go into the Viceroy’s camp. The defence 
frequently referred to this pass asif its grant 
to Rash Bihari Bose had been proved, where- 
as the sole evidence as to itis the statement 
of this witness S. N. Chatterjee who, however, 
says that all he knew about it is what Rash 
Bihari Bose told him, he himself having never 
seen it. But whatever object Rash Bihari 
Bose may have had for ingratiating himself 
with Deputy Superintendent Shushil Chandar 
Ghose and for posing at Dehra Dun in 1913 
as that officer's friend and a loyal and trusted 
citizen, there is no evidence to support the 
theory that he was in fact a Police spy. 
Mr. Denham has deposed that, so far as this 
case is concerned, Shushil Chandar Ghose has 
had nothing whatever to do with the 
investigation, and it has not been shown that 
Rash Bihari Bose was known to any officer, 
subordinate or superior, who took part in 
that investigation, nor was any such officer 
questioned in cross-examination on the point. 

(iii) The paper which formed part of the 
bomb cap was taken from a newspaper and 
in the piece used for the cap there is a 
reference to a resolution passed by the Tali 
Jati San Milanı at Calcutta on the 28th 
December 19183. Deputy Superintendent 
Shushil Chandar Ghose deposes that Rash 
Bibari Bose visited him at Calcutta on the 
28th or 29th December 1913 and we are 
asked.to infer that it was Rash Bihari Bose 
who brought with him from Calcutta a 
newspaper containing an account of the 
aforesaid meeting and used part of it for 
making the bomb cap which he secreted in 
the room “Z” of Amir Chand’s house. 


Mr.. Denham (at page 298 of the record) 
states that two newspapers, the “ “Bengali” and 
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the “Amrita Bazar Patiika” of the 39th 
December 1913 issue, contained “passages of 
the resolution exactly the same as on the 
paper of Exhibit 15” (the zap), and we 
find from the evidence of Mr. Petrie (at page 
57) that the tin in which the bomb cap was 
concealed was wrapped in a piece of 
newspaper and that this piece was taken 
from a copy of the “Amrita Bazar Patrika” 
bearing date 20th November 1913. It is 
hardly likely that Rash Bihari Bose was 
travelling about with files of the “Amrita 
Bazar Patrika” upon him, nor is it suggested 
that he was in Calcutta on the zOth Novem- 
ber 1913, and I think it far more probable 
that the person who made the cap was a 
subscriber to that paper and had copies of 
it lying about in his house. At all events 
there is nothing in this fact to support the 
suggestion that the cap must have been made 
by Rash Bihari Bose, and could not have 
been made by Amir Chand or Abad Bihari. 
(ze) Puran Singh (P. W. No. 181) deposes 
that in 1913 he travelled in the same 
railway compartment with Rash Bihari Bose 
and that he (the witness) complained to Mr. 
Mercer that Rash Bihari Bose had put 
“impertinent questions” to him about his 
movements, just like a policeman.” The 
inference we are asked to draw is that 
Rash Bihari Bose was acting asa spy for the 
C. I. D. and endeavouring to find ont all he 
could about the witness. But there iş 
absolutely nothing to show that Puran Singh 
Was ever suspected by the Police or that they 
were keeping a watch upon his movements. 


On the other hand, he is the “Beloved 
Puran? of Exhibit P-14 (a) and an 
intimate friend of Amir Chand; he knew 


the witness J. M. Chatterjee and also 
Hardyal, and he was told by Chatterjee that 
he (Chatterjee) had become a disciple of 
Hardyal. It may be- that Chatterjee 
mentioned his name among those of other 
disciples of Hardyal to Rash Bihari Bose 
and that the latter, who apparently lost no 
opportunity of getting acquainted with 
Hardyal’s disciples, hoped to enlist him also 
as a member of the conspiracy, and with this 
object in view was importunate in the a 
tions he put to him, 

(v) A similar remark applies to Bach 
Bihari Bose’s anxiety to discover from the 
witness Chatterjee ihe names of Hardyal’s 
disciples, This occurred in 1909 or 1910, 
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and even the defence do not suggest that so 
long ago as that Rash Bihari Bose was in 
the employ of the ©. I. D. On the other 
hand, if he has been so many years in that 
employ and engaged in finding out important 
scraps of information about every one with 
whom he came into contact, it is impossible 
to believe that Mr. Petrie and Mr. Denham 
would have known nothing about so useful 
and so ubiquitous a spy. > 

(vi) The last ground is that the prosecu- 
tion have produced a phetograph, Exhibit 
P-118, of Rash Bibari Bose; but as they 
have not shown how they became possessed 
of it, the inference is that the latter gave 
it to them for the purposes of this case. 
1 think the explanation of the Additional 
Sessions Judge, that this was an oversight 
on the part of the prosecution, is far more 
probable, and that it is just as likely as 
not thatthe photograph was fourd in Rash 
Bihari Bose’s house or in that of his 
relation Shrish Ghose, at Chaudarnagore, 
when Mr. Denham searched those houses j in 
March 1914, 


It appears to me that the theory pro- 
pounded by the defence had nothing to 
support it, except improbable surmises and 
unjustifiable inferences. On the other hand, 
in additicn to the express denials of Mr. Petrie 
and Mr. Denham, there are many facts which 
tell strongly against this theory. 


In the first place, it is not explained how 
the Police spy, who had wormed himself into 
the confidence of Amir Chand, could, without 
the gravest risk of detection, make his way 
up to the top storey of his friend’s house, 
enter the room “ 4,” which was generally 
kept locked, and there secrete the biscuit 
tin BOAN DE the bomb cap and the bottle 
of petrol (Exhibit P-lo) which was found 
standing up. The witness Sultan Chand, 
P. W. No. 201, his mother and other ladies 
lived on this top storey and according to 
Amir Chand, the key ofthe room was kept 
either by Sultan Chard’s mother or an old 
servant uamcd Raghu. How, iben, did Rash 
Bihari Bose who, as Amir Chaud would 
Lave us Lelieye, was an entire stranger and 
was visiting him for tle first time at the 
end of January 1914, manage to get up to 
this rocm cn the top storey, unlock the’ door, 
conceal the tin and bottle and then success- 
fully make -his way down again to his own | 
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room ? Would it not have been far easier 
for him and much more effective to conceal 
‘the articles in the room actually occupied 
by Amir Chand himself at a time when 
Amir Chand was not in the house ? On 
the other hand, if it was Amir Chand or 
Abad Bihari, or both, who had made the 
bomb cap or had received it for safe keep- 
ing, the locked rnom at the top of the 
house, which was hardly ever entered hy 
any one, would naturally suggest itself as 
the safest and most convenient place in 


which tokeep so compromising and danger- 
ousan article. 


In the nex: place, there are certain 
letters on the record which are quite in- 
consistent with Abad Bihari’s and Amir 


Chand’s assertions that they met Hash 
Bihari Bose for the first time in January 
or February 1914, and that till then they 
had no knowledge of him. The letters I 
refer to are the following :-— 4 


ee, Exhibit P-33.—The letter, dated 

‘ Lahore, 14th February 1914,” from Dina 
Nath to Abad Bihari, the terms of which 
I have given above. This refers to Rash 
Bihari Bose who is spoken of as “ your 
friend. ” Í 

(2) Exhibit P-34.— Another letter, from 
Dina Nath to Abad Bihari, dated Lahore, 
16th February 1914.— Here, again, reference 
is made to your friend” and Abad Bihari 
is informed that his friend bas received his 
letter and intends to stay in Lahore for 
three or four days after which he will go 
direct to him. - 


As regards Exhibits P-33 and 34, Abad 
Bihari in his written statement professes 
to know nothing about their writers or their 
contents. Dina Nath swears that he wrote 
them, and if his is a lie, why did not 
Abad Bihari explain how such letters came 
to beaddressed to him? They were written 
at a time when Dina Nath was at -liberty 
and under no apprehension of arrest, so 
it cannot be said that he was induced by 
the Police to write them for the purpose 
of implicating Abad Bihari, and, as a matter 
of fact, until he received Exhibit P-33 from 
the Post Office at Delhi, Mr. Petrie had 
no knowledge that Rash Bihari was at 
Lahore while, according to ‘Mr. Stead, 
the Lahore Police did not find out that 
Rash Bihari Bose was in Lahore until the 
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20th February. Ifthen Dina Nath did not 
write these letters, who did and for what 
purpose ? 

(3) Exhibit P $5—This is a letter which 
has been proved by the evidence of Mr. 
Troup (P. W. No. 102) and Bala Datijish 
(P. W. No. 103) to be in the handwriting 
of Rash Bihari Bose. It was sent hy 
registered post, addressed to Abad Bikari, 
and was intercepted in the Postand Landed 
over to Mr. Petrie. It bears date lbth 
February, begins with the words “Dear 
Brother, ” acknowledges receipt of a letter 
dated 14th from Ahad Bihari (and as to 
compare Exhibit P34), and is 
couched in terms which would be mysterious 
or unintelligible, except to a friend with 
whom the writer was on somewhat intimate 
terms. Would a comparative stranger under- 
stand, for example,” the words After keep- 
ing in hand Rs. 100 for our business, will you 
be able to spare another equal sum for 
them ? It would be most advantageous if 
you can do that, as they are having a very bad 
time there. Of course, if it can’t be helped, 
it does not matter and you need not trouble 
yourself for that. ° The prosecution sug- 
gest thatthe meaning of the passage is 
that Rs. 100 were to be kept for the pur- 
poses of the Delhi-Lahore Conspiracy and 
that another Rs. 100 were, if possible, to 


“be contributed towards the fund of the 


Bengal conspiracy. This suggestion may or 
may not be correct; but it is diffienlt to 
believe that the writer would use snch 
eryptic language if the letter were ad- 
dressed to a mere acquaintance and com- 
parative stranger. Finally, we have the 
fact that Rash Bihari Bose intended to Jeave 
Delhi by the early morning train on Feb- 
ruary the 3rd, but was stopped by a tele- 
gram (Exhibit P-100) sent by Dina Nath 
from Lahore at 7 r.m. on the 2nd Feb- 
ruary 1914 and: addressed to Abad Bihari. 
It is proved, and indeed admitted, that on 
the 2nd February 19144 ticket from Delhi 
to Lahore, via Bhatinda, was purchased 
by Amir Chand; that this ticket was not 
used, and that, on the 3rd February, Amir 
Chand applied to the Railway authorities 
for a refund of the amount paid by him. 
He explains that he had intended’to go 
to Labore on the date mentioned to visit 
Rai Bahadur Ganga Ram, but that he missed 
his train and had Gin consequence of other 
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engagements) to give up all idea of this 
visit. Rai Bahadur Ganga Ram was not 
called as a witness to corroborate Amir 
Chand’s statement, but it is, of course, not 
Impossible that Amir Chand had not in- 
formed him of the intended visit, At the 
same time, knowing that he was pressed 
for time, it is hardly likely that Amir Chand 
would undertake a long journey to Lahore 
on the mere chance of finding Rai Bahadur 
Ganga Ram at home. On the other hand, 
it is proved beyond all doubt that Dina Nath 
did actually stop Rash Bikari from coming 
to Lahore on the 3rd February, andhe explains 
in his evidence that he did so because he 
thought it would be unsafe for a Bengali 
like Rash Bihari Bose to be seen im Lahore so 
soon after the distribution of “ Liberty ” 
leaflets in January 1914. The reason why 
Amir Chand and Abad Bihari disclaim all 
knowledge of Dina Nath’s action on this 
occasion is obvious, when we remember why 
it was that Rash Bihari Bose’s intended 
visit to Lahore was deferred. Personally 
I have not-the slightest doubt that Amir 
Chand and Abad Bihari were fully aware 
of the reason for Dina WNath’s action and 
realised as keenly as he did the danger Rash 
Bihari Bose would run if he arrived at Lahore 
at so critical a time. 

Taking, then, all these facts into considera- 


tion, and seeing how slender is the founda. | 


tion upon which the defence theory is based, 
I have no hesitation in holding that there is 
no ground for suspecting that Rash Bihari 
Bose was a Police spyin the employment 
of theC. I. D., while there are very strong 
reasons for accepting the contention for the 
prosecution that he was an intimate political 
friend of the various accused persons and the 
active leader of the conspirators. 

In this connection and before I pass on, 
I think it right to refer, and I do so with 
pleasure, to the repeated disclaimers by the 
learned gentlemen, who appeared for the 
accused persons, of any intention to impugn 
the absolute bona fides of the superior Pclice 
officers whose duty it was to conduct the 
investigation in this case. Mr. Beechey, 
Mr. Sen, Mr. Raghunath Sahai, Mr. Nanak 
Chand and Mr. Gokal Chand were atone 
in frankly acknowledging the fairness and 
impartiality of Messrs. Petrie, Denham and 
Sicad, and on more than one occasion each 
of the learned Counsel repudiated the idea 
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that any one of those officers had consciously 
been guilty of malpractice or unfairness. 
The learned Counsel deemed it necessafy at 
times to suggest that the Police had been 
overzealous or culpably negligent in the dis- 
charge of their duties, but inno instance did 
they impute want of good faith to the three 
officers in question, and criticisms of the 
latter’s proceedings was strictly confined to 
the suggestion that their subordinates had 
skilfully misled them and had, in their 
absence and without their knowledge, resorted 
to those devices for concocting evidence 
which,*despite the efforts of their superior 
officers, Inspectors and Sub-Inspectors of 
Police are traditionally supposed to employ. 
In my opinion, there'is no justification what- 
ever in this case for such insinuations against 
the subordinate Police officers. On the 
contrary, I am satisfied that the investigation 
in these proceedings, which was of a parti- 
cularly difficult and trying character, was 
conducted throughout by all the Police 
officers concerned with conspicuous ability 
and commendable fairness. 

(1) My learned colleague in his order has 
dealt in great detail with the case of each of 
the accused persons and bas, with character- 
istic lucidity of expression, given the reasons 
for the conclusions arrived at by him. With 
those conclusions I am in entire accord, and 
it is, therefore, not necessary for me to do 
more than to add one or supplementary re- 
marks as regards each individual case. 

(1) Abad Bihari’s case. (a)—Abad Bihari 
is a young man of great intellectual ability. 
He stood second in the lst division of the 
Punjab University B. T. Examination. 
There is, therefore, no inherent improbability 
in Dina Nath’s statement that he was the 
author of the May and July “Liberty” leaflets. 

(4)—That he was directly concerned in 
the matter of the various “Liberty” leaflets is 
proved by the fact that no less than 22 copies 
of the November leaflets [Exhibit 13 (b)],and 
35 copies of the “OM” leaflets [Exhibit 13 
(e) | were found in his box at Amir Chand’s 
house [see Exhibits P-22 (a) and (b), and 
P-25]; and that he presented copies of tho 
July, November and “ORL” leaflets to the boy 
Sultan Chand (P. W. No. 201, see page 293, 
line 28). Itis further to be noted as a fact, 
entirely opposed to the theory that these and 
other incriminating articles were placed in 
Abad Bihari’s box by Rash Bihari or some 
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other Police Spy, that the copies of tke Nov- 
ember and “OM” leaflets were given to 
Sultan Chand by Abad Bihari so late as 
February 1914 (page 294, line 27). Sultan 
Chand is, it is true, an approver, but there 
is-no conceivable reason, nor has any been 
assigned, why he should give false evidence 
against his own adoptive father, Amir Chand, 
and the latter’s intimate friend, Abad Bihari. 

(c)—In the said box was also found Ex- 
_ hibit P-20 (a) described as a “Poison 
Manual.” It is not too much to say that 
this is a document of the most atrocious 
character, and it is futile to argue that a 
person who kept such a document in his 
possession is an inoffensive, amiable student 
of a gentle disposition. It is certainly a 
striking coincidence that the studious Abad 
Bihari and that highly respected. ““educational- 


ist? Amir Chand, who were living together. 


for so many years, are found to be connected 
with literature. which openly advocates 
murder, Abad Bihari being in possession of 
a vast number of “Liberty” leaflets and of this 
abominable “Poison Manual,” while Amir 
Chand is the admitted author of that incite- 
ment to wholesale murder printed as Ex- 
hibit P-28 (M), which was also found in 
Abad Bihari’s box. 

(¢)—-Abad Bihari, in his written statement, 
asserts that he met Rash Bihari Bose for the 
first time in January 1914, but I have already 
referred to Exhibits P-33, P-83 (a), P-34 and 


P-35 as furnishing proof that the two were - 


intimate friends of some standing and not 
mere casual acquaintances. 


(e)—Finally, there is the significant ad- 
mission by Abad Bihari (see page 307, 
line 50) that he can suggest no reason why 
Dina Nath should have invented “this long 
story against him.” I agree, therefore, with 
my learned colleague, tbe Additional Sessions 
Judge, and the Assessors that the guilt of 
Abad Bihari has been fully established. 
There is no extenuating circumstance’ to be 
urged in his favour and he has’ very properly 
been sentenced to the extreme punishment 
awardable for the crime of which he has been 
convicted. His appeal is rejected and the 
sentence of-death is confirmed. 

(2) Amir Chand’s, case—My learned col- 
league’s crde: has “dealt exhaustively with 
this man’s case. The Assessors were 
unanimous in finding. him guilty: and there 
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can, I consider, ba no doubt that he was one cf 
the principals in the conspiracy. “His 
learned Counsel laid great stress upon the 
reputation he enjoyed among respectable 
Delhi residents as a philanthropical eda- 
cationalist of blameless character. But 
Canon Allnutt (P. W. No. 107) deposes that 
so long as 1907 or 1908 he had to warn 
Amir Chand, who was then a master in the 
Mission College and School, that he must 
desist from attending political meetings 
under pain of dismissal, and Mr. S. K. Rudra 
(P.W. No. 110) states that for the last eight or 
ten years he had lost touch with him and that 
on asking him the reason why they did not 
see more of each other, Amir Chand informed 
him their “business lay in different direc- 
tions.” This evidence persa only tends to 
show that Amir Chand bad taken to “polities,” 
but the true character of the man is disclosed 
when we refer to Exhibit P-23 (M) to which 
I have already made reference, and when we 
remember that it was to him that Hardyal’s 
disciples were handed over; that Abad Bihari 
was his intimate friend; ‘that Rash Bihari 
Bose was admittedly stay iig with him in his 
house in January and February 1914; that 
Ram Lal aud Sultan Chand were being 
brought up by him as seditionists; that he 
took an active part in the preparation of the 
“Liberty” leaflets of November 1913, and 
thata bomb cap was actually found in a 
locked room in his house. 


I agree that this man has fully earned the 
capital sentence. His appeal is accordingly 
rejected and the sentence of death confirmed. 

(3) Balraj’s case.—It has been satifactorily 
established that this appellant was a mem- 
ber of the conspiracy and was actively con- 
nected with the distribution of the “Liberty” 
leaflets of the 3rd and the “OM” issues. I 
have no doubt, moreover, that his visit to 
Kbushi Ram’s lionse at 10 r.m. on the 19th 
February 1914 (at atime when Dina Nath’s 
cousin, Ram Saran, was also present) had 
reference rather to the affairs of the conspiracy 
than toa sudden desire to borrow a book 
from Khushr Ram. It is amply proved that 
Rash Bihari Bose was staying with Khushi 
Ram in February 1914 and the probability is 
that Balvaj’s visit was made ati so unusual au 
hour with the object of discussing what had 
happened’ to the arch conspirator. My 
learned colleague has set forth in detail his 
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reason for finding that Balraj had toined the 
conspiracy by November 1913 and [ agree 
with his conclusions. At. the same time it is, 
IL. think, open to some doubt whether Balraj 
joined the conspiracy before the commission 
‘of the Lahore bomb outrage in May 1913. I 
see no reason to doubt Dina Nath’s evidence 
as to his meeting Balraj at Nabha House in 
July or August 1911 and being introduced to 
him by Rash Bihari Bose, but per se this 
evidence does not show that Balraj was at 
that time a member of the conspiracy, as 
Dina Nath expressly states that the conver- 
sation that ensued was of “an ordinary kind.” 
This would hardly have been the case had 
Balraj been at the time one of Rash Bihari 
Bose’s disciples. As a matter of fact, the 
sole piece of evidence upon which the prose- 
cution can base their allegation that Balraj 
joined the- conspiracy before the 17th May 
1913 is the letter addressed by him to Bal- 
mokand (Exhibit P-119). This letter is 
admitted by Balraj and, bears date, “23rd 
May, morning 6 a.M.” Both Mr. Ross Alston 
and Mr. Beechey are agreed that it was 
written in LOLI, about one month before 
Balmokand’s marraige took place, but 


while the former contends that its language ` 


suggests that Balraj and 
Balmikind were members of a criminal 
conspiracy, Mr. Beechey urges that it 
was n perfectly innocent letter written with 
the object of dissuading Balmokand, who 
was seriously ill at the time, from 
contracting a marrings tie. I have 
carefully considered the terms of the 
letter and the arguments addressed to 
us upon its real meaning. It is unquestionably 
.2 document open to grave suspicion and 
Balraj’s explanation of the mysterious 
language used hy him is by no means convine- 
ing, especially in view of the fact that Dr. 
Ram Gopal (D. W. No. 2) who was then 
treating Balmokand did not find him to be 
suffering from consumption. Before passing 
on, I might here note that the Additional 
Sessions Judge is in error in assuming 
that this letter was written in May 1913 (see 
page 31, last line bnt one), But while I 
concede that the equivocal language of the 
letter lends support to the prosecution 
theory, I am not prepared to hold that” 
ib necessarily implies that Balraj had 
joined the secret society in May 1911. It is 


necessarily 
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susceptible of a more innocent construction as 
ib is just possible that Balraj’s florid language 
had no deeper or mare sinister meaning 
than that now aseribed to it by him and, his 
learned Counsel, and its intention may have 
been simply and solely to dissnade his friend 
from entering intoa marriage which would be 
irrevocable and might lead to lifelong 
misery. It is also possible that Lalraj, 
though not himself a member of the 
secret society, was aware that his friend 
had joined it and was on this account 
urging him to refrain from marriage. While, 
therefore, I agree that the letter creates 
grave suspicion against Balraj, I think that 
there is an element of doubt and that 
Balraj is entitled to the benefit of that 
doubt. I am much influenced in arriving at 
this conclusion by the fact that when some 
two or three months later Rash Bihari Bose 
introduced Balraj, at Nabha House, to 
Dina Nath, he did not attempt to discuss 
with them what were euphemistically 
termed “political matters.” By that time 
Dina Nath had thrown in his lob with 
Rash Bihari Bose, and the latter, as we 
find from the evidence, lost no opportunity 
of impressing his very advanced views 
upon those whom he had (in Dina Nath’s 
language) already. “tested.” Had then 
Balraj alsə joined his party before that 
meeting, [ have no douht that Rash Bibari 
Bose’s conver3ation would not have been of 
“an ordinary kind.” 

I agree, therefore, with my colleague 
that if is not clearly proved that Balraj 
was a member of the conspiracy prior to 
the date on which Ram Padarath was 
murdered, aud, for reasons already given 
by me above, I think his punishment must 
be limited to the period of rigorous 
imprisonment preserihed by secticn 115, Indian 
Penal Cade.” . Balraj’s appeal is, therefore, 
accepted pro tanto and his sentence reduced 
to one of seven years  rigorons 
imprisonment. This is the maximum sentence 
awardable under that section, bub [ 
agree that no lesser sentence would. be 
adequate. 


4, Bulmokand’s case -——This appellant 
was, in my opinion, one of the mnst 
prominent and activa members of this 


conspiracy and I have nothing to nadd 
to the reasons given by the Additional | 
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Sessions Judge and my colleague for 
convicting him of the offence charged and 
for inflicting the extreme penalty. The 
Assessors also were unanimous in their opinion 
that he was guilty. His main defence 
consisted in the alzbis 'seb up by him in 
order to prove that he was not in Lahore 
(1) on the 12th October 191%, when the 
Agarwal Ashram meeting was held; or (2) 
in October, when according to Dina Nath 
two bombs were made over to him for safe 
keeping and Dina Nath and Ahad Bihari 
paid him a visit, in order that the latter 


might take away one of the bombs to 
Delhi; or (3) in November 1913 when 
Dina Nath is alleged to have consulted 


him ahont the distribution of the third “Li- 

- berty” leaflets. These alibis have been fully 
discussed by the Additional Sessions Judge 
and my colleague and I agree with them that 
the pleas have not been substantiated. 

Balmokand’s appeal is accordingly 
rejected andthe sentence of death is con- 
firmed. 

0, The case of Hanwant Sahaz.—This 
appellant is a Kaisth of Delhi, aged about 
31 or 32, and a distant relation of 

- Hardyal. He was originally a clerk in 
‘the Delhi and „London Bank at Delhi, 
but left in 1907 or 1908 and since 
then appears to have been engaged in silk 
and other trade. His learned Counsel 
described him in argument before us as 
a ‘‘piece-goonds merchant.” Very unfortunate- 
ly for him Hardyal appears to have taken 
special interest in him and his affairs (see 
Exhibits P-32-C, dated “Oxford, April 14th, 
1907” and P-82 N-2 which, though un- 
dated, must have heen written, as the last 
line shows, when Hardyal was in India in 
1905); to have carried on a more or less 
eontinuous correspondence with him, and 
to have been indebted largely to him for 
monetary assistance at various times in the 
years 1910, 1911 and 1912. But his train- 
ing was to be “gradual” (Exhibit P-32-H), 
and until we come to the later correspondence 
in 1913, there is very Jittle to be urged 
against the advice which- Hanwant Sahai 
received frem Hay dya). No deult, in P-82-N, 
he is told ilat lt “Swaraj” cf Allelalad 
“ig gacd,” ard we lave it diem Mr. Sandys 
(P W. No. 152), that ihis newspaper has 
ecased to exist, ifs yaricus editors having 
keen ccnyicted of gcdition, But the letter 
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was apparently written in 1908 and there 
is nothing to show that at that time the 
tone of the paper was seditious, and apart 
from the advice to read this newspaper, 
Hardyal’s teaching, as set forth in his 
earlier letters to Harwant Sahai, was 
directed mainly to a boycott of Govern- 
ment and of Government service (see P-32 
N-2, P-32-H and P-32-J.). 

So far, then, as the letters belonging to 
Hanwant Sahai (which are included in the 
Exhibit P-32 series and were found in the 
house of Radha Mohan) go, there is little, 
if anything, to suggest that at any time 
during the period covered by them (1907- 
1912), Hanwant Sahai was in any way 
connected with this conspiracy or on terms 
of intimacy with Amir Chand, Abad Bihari 
or any other of the accused persons. The 
utmost that can be said of him during 


“this period is that he was a relation and 


pupil of Hardyal and was being taught to 
avoid Government servants and Government 
to eschew the career of a Pleader 
as ‘the worst of all evils” (P-32-J), and 
to prefer making money by begging to earn- 
ing it by honest labour. 

In April 1913 shortly before the time 
Balmokand and Dina 
Nath were orcupied in the preparation of 
the first series of “Liberty” leaflets, we 
find Hanwant Sahai at Lahore where he 
was staying for afew days with L. Panna 
Lall Mathur (P. W. No. 138), Professor 
of Philosophy in the Islamia College, Lahore. 
I see no reason whatever to doubt the 
general truth of the evidence given by 
Fazl Karim (P. W. No. 87), who was then 
a student in that Ccllege and deposes that 
he met Hanwant Sahai at Mr. Panna Lal’s 
house on several occasions and that the 
latter told him that people should be taught 
“their glorious past” and urged to achieve 
national independence, the means employed 
being the formation of a secret society 
comprising three groups, one of which was 

to be in charge fo terrorising by means 
of bombs.” Fazl Karim’s evidence is snb- 
stantially corroborated by that of Abdul 
Kadir (P. W. No. 89), and if it is true, 
a's I believe it in the main to be, it shows 
that Hanwant Sahar’s political views had 
by April 1913 become pronounced and ex- 
treme. It is also proved by the evidence 
of Dina Nath, Fazl Karim, Mumtaz Al 
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`- (P, W. No. 90) and Manlvi Hakim Ali (D. W. 
No. 4for Hanwant Sahai) that in May 1913 
Fazl Karim received a packet of “Liberty” 
leafiets. The prosecution allege that this 
packet was sent to Fazl Karim for posting 
up in the Islamia College and for dis- 
tribution among the students of that in- 
stitution and that it was upon the suggestion 
of Hanwant Sahai that Fazi Karim was 
selected for this work. If such were the 
case. there can be no doubt that Hanwant 
Sahai must be held to have become a member 
of the conspiracy prior to the bomb outrage 
of May 17th, 1913, in the Lawrence Gardens, 
and that by this. action on his part he 
had shown an active participation in the 
work of the conspirators. ; 

But while Hanwant Sahai’s conduct 
undoubtedly gives rise to suspicion, there 
is no proof on the record that it was he 


who suggested the name of Fazl Karim,. 


or that he was at the time a member of 
the conspiracy. On the other hand, the 


evidence, so far as it goes, seems to suggest. 


the contrary. In the first place, Dina Nath, 
who was certainly one of the ringleaders, 
had not then seen or heard of Hanwant 
Sahai nor did he meet him at Lahore in April 
1913, and in his evidence he tells us dis- 
tinctly that it was Balmokand who mentioned 
Fazl Karim as a suitable person for the 
distribution of the leaflets. It may be 
urged that Balmokand obtained the youth’s 
name from Hanwant Sahai, but here again 
there is the difficulty that it is not shown that 
at this time Balmokand knew Hanwant Sahai. 
Abad Bihari, a resident of Delhi, probably did, 
but itis not Abad Bihari but Balmokand 
who instructs Dina Nath to send the parcel 
to Fazl Karim. Again, Dina Nath (page 17, 
line 12) is quite positive that it was 20 
days before the May examination that he, 
Abad Bihari and Balmokand met and 
decided to prepare and distribute the 
leaflets. The examination commenced on 
May the 5th and accordingly this meeting 
most have taken place on or about, the 
15th or 16th April, and Mr. Panna Lal, 
whose evidence I see no reason to doubt is 
‘clear that Hanwant Sahai left Lahore on 
the llth April, two days before the “Prizg- 
giving”. (see page 226, line 23). It is pos- 
sible, of. course, that there was some earlier 
preliminary discussion among the conspirators 
about the preparation of the leaflet, but 
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Dina Nath does not refer to any such, and so 
far as his evidence goes, we must take it that 
the first conversation on the subject took 
place at this meeting. . 


Furthermore, it is evident from the ad- 
mission made by Fazl Karim and from the 
book and documents found in the rooms 
when searched that as a student he was 
interested in politics and somewhat notorious 
for his extreme views. Among the docu- 
ments and books referred to were included 
a work on “Yoga Philosophy” and one on 
Revolution and Inspiration” and a prosertbed 
newspaper called “Al Islam.” In the cir- 
cumstances it is quite possible that Balmo- 
kand had heard of or about him from other 
persons and considered him a suitable youth 
for the purpose of distributing the leaflets, 
But in the absence of any evidence to show 
that Balmokand got Fazl Karim’s name 
from Hanwant Sahai or that the latter 
was at that time in any way connected’ with 
the conspiracy, I do not think we are 
justified in Inferring from the conversations 
that Hanwant Sahai had with Fazl Karim 
that Fazi Karim’s name was suggested by 
Hanwant Sahai to Balmokand and that as a 
fact, Hanwant Sahai had knowledge at that 


time'of the intended issue of the “Liberty” | 


leaflets or of their contents. In all probabili- 
ty the draft was prepared by Abad Bihari 
some days after Hanwant Sahai’s departure 
from Lahore. _ 

I would, therefore, give Hanwant Sahai 
the benefit of the doubt and hold’ that he 
is not shown to have joined the conspiracy 
prior to the date when Ram Padarath was 
murdered’ in the Lahore Gardens. 


But I see no reason whatever to differ from 
the Additional Sessions Judge’s finding that 
Hanwant Sahai was at one time a member 
of the conspiracy, and that he joined it 
with full knowledge that it was formed for 
-and abetting 
murder and that a murder had actually 
been committed in pursuance of its policy. 
All the earlier correspondence with Hardyal, 
which was more or less of an innocent, nature 
(the Exhibit P-32 series), was. kept in the 
house of Hanwant Sahai’s neighbour Radha 
Mohan and found there by the Police. His 
correspondence with Hardyal, subsequent to 
May 1913, is of a far different character and 
shows that Hanwant Sahai was then known 
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to Hardyal as veady and willing to take an 
active part in the work of the conspiracy 
[see Exhibit P-23 (A), dated “4th Sep- 
temlser 1918, a letter from Hardyal asking 
Hanwant Gala to assist in extending the 
circulation of the newspaper which was to 
be published and which was subsequently 
published under the name of the Ghadr; 
Exhibits P-24.03, P.24-04 and P-177 are 
specimen copies of this newspaper]. We 
“find further from this later correspondence 
(which it is to be noted was found in 
Abad Bihari’s boxin Amir Chand’s house) 
that Hardyal had decided that Hanwant 
Sahai was to join him in America in 
March 1914, obviously for the purpose of 
assisting him in the publication of the 
Ghadr and in his efforts to terrorise the 
Government of India and Europeans in 
this country [see Exhibits “P-22 (A) and 
p-28-D. J.]. But before leaving India 
Hanwant Sahai is “to finish the’ chief 
work” which he has todo there, namely, 
“to appoint such correspondents in the 
(Native) States as may always send true 
facts re the administration of those places,” 
and also “separate agents for distribution”. 
[P.23 (D. J.)]. He is, moreover, to send 
“addresses to which this newspaper (i.e. 
the Ghadr) is to be sent” | Exhibit 
P-23 (A)]. These and fother documents 
belonging to Hanwant Sahai were found, 
as [ have remarked, not in the house of 
his neighbour, Radha Mohan, but in Abad 
Bihari’s' box at Amir Chand’s house and 
were obviously being kept there for him. 
In this, connection it is a somewhat striking 
coincidence that Hardyal’s letter asking for 
addresses. was found in the box of Abad 
Bihari, the same conspirator who supplied 
Dina Nath with the „dist o£ addresses to 
which the November “Liberty” léaflets were 
to be sent (see page 22; lines 43-52). 


Mr.-Beechey argued, apparently in all 
seriousness, that Hanwant Sahai was a 
respectable “piece-goods merchant” and’ that 
the one and only object of his intended 
visit- to America was to “sell curios” and 
to form agencies there for his business. 
This is also Hanwant Sahai’s own explanation. 
But the explanati8n is palpably absurd. 
If he was going, on his own business, why 
should Hardyal give him Instructions as 
to wlien he was to leave India? ' itis my 
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intention that you should start from there 
in the month of Mar ch and come here,” 
[Mxhibit P-23 (A)]; “I shall send yon full 
instructions for coming here, but not now. 
You shotld remind me about the month of 
March... You will live with me” [Exhibit 
P.23 (D. J.)}]. Why, moreover, is a business 
man who proposes to visit America for the 
purpose of selling curios and of establishing 
ngencies to pass some of his time as “a 
labourer, whether he needs if or not” 
because by living with labourers he wil 
acquire new experience and new thoughts ?” 
And what is the necessity for such a 
“continue the study of French 
which is very necessary” [Exhibit P23 
(A)]? He is also informed that itis “very 
necessary” for him to read  Taussing’s 
“Principles of Economics” and Bliss’ “Ency- 
Social Reform,” a course of 
reading which can hardly be regarded as 
essential for the successful sale of curios. 


Hanwant Sahai’s explanation is in fact 
ridiculous and there can be no possible 
doubt that it was under the orders of 


Hardyal that he .was to goto America in 
order to assist Hardyal in the work of 
furthering the aims of the conspiracy in 
India. In my opinion, though there is some 
doubt as to whether Hanwant Sahai joined 
the conspiracy before the 17th May 
1918, there is ample evidence on the 
record to show that at some time later that 
year he became actively associated with 
Abad Bihari and Amir Chand in India 
and with the work carried. on in America 
by Hardyal for incitement to mutiny 
and murder in this country; and that 
he then joined the conspiracy with full 
knowledge of its aims and objects. As 
my learned colleague is prepared to accept 
my conclusions, Hanwant Sahai’s appeal 
is accepted to the extent that his sentence 
is reduced to seven years’ rigorous linprison- 
ment (sections I20-B and 115, Indian 
Penal Gode). 


6. Basant Kumar Biswas’ case.—All three 
Assessors were satisfied of the guilt of this 
appellant, and’ the Additional Sessions 
Judge and my colleague have, after full 
eonsideration of the evidence on the record 
and of the arguments urged om his behalf 
by his learned Counsel, given conclusive 
reasons for agreeing’ with the opinion 
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gëpřessed by the Assessors. I myself have 
fo doubt whatever of his guilt and my 


only surprise is that the Additional Sessions 
Judge refrained from inflicting the capital 


sentence which this appellant so thorough- , 


ly deserved. As stated by my col: 
leagti¢, we had the appellant brought up 
befoite us and we found it impossible to 
accept the description of him given by the 
Additional Sessions Judge. In appearance 
he is by no meansa mere youth, and his 
age, as givenatpage 301 of the record, 
was 24 in July 3914. Abad Bihari and 
Balmokand were stated to be 25 years 
old in that month, and there is, ilvs, 
no great difference between their ages 
and his. He did not strike us as being 


sog . \ 
inatly way “physically less developed thar 


might be expeéted” ofa man of his age, 
and we are not informed on what ground 
the learned Judge assumed him to be less 
than normally developed mentally. He 
may not be the social equal of Balmokand, 
‘Abad Bihari and Amir Chand, but that 
fact in no wise extenuates the part that 
he took in causing the morder of Ram 
Padarath and ‘in the other proceedings 
connected with the -conspiracy of which he 
was so important a member. Nor is it 
correct to assume that he was acting under 
the influence of that dominating persona- 
lity,’- Rash Bihari Bose, as the latter (so 
far as we know) was not in Lahore when 
the conspirators made arrangements for 
the commission of the dastardly outrage in 
the Lawrence Gardens. In that crime he 
took, and took voluntarily and readily, 
a most prominent part, and afew months 
later brought to Lahore two more bombs 
obviously intended for the purpose of killing 
more persons. In these circumstances 16 
is idle to urge that as he was not admitted 
to the fall dignity of membership of the 
committee,” but was treated “more as a 
tool than as a colleague,” he is deserving of 
leniency. This isa very dangerous doctrine 
and would, if accepted, palliate the offence 
of every hired assassin. The learned Judge 
admits that “he knew perfectly well what he 
was doing,” and in the circumstances there 
was no possible justifization for not award- 
ing to him the punishment meted out to 
Abad Bibari, Balmokand and Amir Chand. 
Hi appealis rejected and the application 
for enhancement of sentence preferred by 
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the Local Government is ascepted, the result 
being that, in lieu of the sentence of trans- 
portation for life, Buiant Kumar Biswas is 
hereby sentenced ta death. ad 


7. The case of Charan Das.—The Assessors 
were of opinion that this man was guilty of 
the offen¢e charged against him, but the 
Additional Sessions. Judge acquitted him on 
the ground that it was not so clear that 
the confession made by. him to Mr. Shaw, 
Magistrate, first Class, was ‘absolutely volun- 
tary and spontaneous” so as to justify its 
acceptance ii evidence, and that in its 
absence there was no sufficient proof that 
he was a member of tue conspiracy. My > 
learned colleague has dealt very fully with 
this case and I need say no more than that 
I am in entire agreement with him in 
holding that the confession, though subse- 
quently retracted, is true, was made volun- 
tarily and is open to no material objection. 
I also agree that quite independently of the 
confession there is ample evidence on the 
record to justify a verdict of “guilty.” The 
appeal of the Local Goverument under sec- 
tion 417, Criminal Procedure Code, is ac- 
cordingly accepted; and, setting aside the 
acquittal of Charan Das, we convict him of 
the offence charged against him, under sec- 
tions 120-B, 302/109, Indian Penal Code, 
and sentence him to transportation for 
Jife. 


Before concluding I must briefly adve:t to 
a matter which Mr. Broadway under in- 
structions from the ` Local Government 
brought to our notice at the close of the 
hearing. In its issue, dated 23rd October 
1914, a newspaper called “India” republish- 
ed, under the heading, Delhi Sedition Trial,” 
a letter from a correspondent signing him- 
self “Onlooker,” which appears to have 
been originally published on the 17th 
October 1914-in a paper called “The New 
Statesman.” In this letter the findings of 
the Additional Sessions Judge -are adversely 
criticised; the evidence of the approver is 
said, “judicially speaking,” to have been ` 
insufficient “to hang even a cat on;” and 
the action of the Police in arresting, and 
of the Committing Magisérate in not releas- 
ing on bail, certain of the accused persons 
who happened subsequently to be acquitted 
by the Additicnal Sessions Judge, is severely 
animadyerted upon, The writer further 
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asserts that “some persons were harassed 


from day to day until they agreed to give “ 


evidence for the prosecution,” and makes 
other similar allegations against the Police. 
The judgment of the Additional Sessions 
` Judge was delivered on the 5th October 1914 
and itis obvious, both from that fact and from, 
the letter itself, that at the time when it was 
written, the writer had -before him merely 
a Reuter cablegram giving the results of 
the learned Judge’s: findings and the sen- 
tences awarded to the various accused 
persons whom he convicted, and that he did 
not consider it necessary to defer his cri- 
ticisms until he had had an opportunity of 
reading the judgment. The letter, in 
fact, is a somewhat puerile and prejudiced 
attempt of a partisan, ignorant of law and 
procedure, to vindicate his friends, and, so 
far as its author is concerned, might well be 
treated with contempt. But there was no 
possible excuse for the editors of the two 
papers, whose publication of this letter ata 
time when the case was still sub judice (as 
even on the absence of appeals by the convicts 
the three capital sentences had necessarily to 
come before this Court for confirmation) 
amounted to a gross violation of the accepted 
canons of respectable journalism. We can 
only regret “our inability te do more than 
to express, in the strongest terms possible, 
our disapproval of this action on their part. 


- 


CALCUTTA HIGH COURT. 
Criminal APPEAL No, 634 or 1914. 
November 5, 1914. 
Present:—-Mr. Justice Fletcher and 
Mr. Justice Beacheroft. 

HARE KRISHNA abas HARI MISRA— 
ACCOSED—-APPELLANT 

UeTSUs < 


T EMPEROR—RESPONDENT. 

Penal Code (det XLV of 1880), ss. 330, 349—Direct 
evidence disbeliered, effect of- Conviction, legality of. 

It isa dangerous precedent to convict a man on 
evidence of people wh? are found to be untruthful 
without any corroboration. [p. 796, col. 2.) 

Appeal against the conviction and sentence 


of the Sessions Judge of Cuttack, 
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Babus Dasarathi Sanyal and Debendra 
Narain Bhattacharya, for the Accused. 

Mr. Sultan Ahmed, Deputy Legal Remeni- 
brancer, Bihar and Orissa, for the Crown. 


JUDGMENT, 


Furvcasr, J—The appellant before us 
Hare Krishna alias Hari Misra was tried 
alorg with three other persons before the 
learned Sessions Judge of Cuttack with the 
aid of Assessors for having committed 
certain offences under sections 348 and 
330, , Indian Penal Code. The Assessors 
came to the conclusion that none of the 
accused was guilty. The learned Judge, 
agreeing with the Assessors with regard to 
three of the accused, acquitted them but 
disagreeing witli the Assessors with regard 
to the appellant before us convicted him 
and sentenced him to undergo 18 months’ 
rigorous imprisonment. This is the interpreta- 
tion placed by the learned Judge on the 
opinion -of the Assessors. It may, however, 
be said that in the opinion of one of the 
Assessors, as would appear from the record, 
all four accused wer: guilty of wrongful 


confinement. The appellant before us isa 
young man aged about 20 years who is 
said to be a student apparently studying 


Sanskrit with a view ultimately to becom- 


ing a pandit. 

“The case is really an extraordinary one 
on the evidence, becanse the learned Judge 
has disbelieved all the witnesses in the 
case. In fact he described them as liars of 


varying degrees. But he has selected 
without any corroboration at all certain 
passages from the evidence which he 


believed to be the correct story; and on 
his own estimate as to whether thatstory 
is true or not he has convicted the 
appellant before us. - 


Now, in a case like this it is 
that opinions of Assessors are entitled to 
considerable ‘weight. They are gentlemen 
of the néighbourhood, knowing the language 
“and habits of the people. heir opinion 
was that a portion of the case was not 
proved as against any of the aceused. As 
regards the remainder of the case it may be 
that they differed in their opinions. 


obvious 


Now, the story itself is also an extraordi- 
nary one, Two of the accused, namely, 
Kunja and the appellant before us were 
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uncle and nephew living together jointly. 
The two other accused, Radha Gobinda and 
Krista, were also members of a joint 
` family. These two families were apparently 
on terms of intimate friendship; and the 
story told is that certain alterations, were 
being made in one of the rooms in 
the house of one of these two families 
and that the two complainants Nar- 
sing and Moni, were engaged in doing 
certain excavation; and on the ‘7th 
May last, it is alleged, Narsing, one of the 
complainants, found im the course of his 
work a small earthenware vessel which 
was believed by Hari to contain treasure. 
The men at midday are said to have been 
kept from going to take their usual bath 
and refreshment and later onin the day 
they were alléged to have been tortured by 
having crowbars, which had been heated, 
placed against various parts of their skin. 
One of them is said to have been incapa- 
citated for a certain length of time. That 
shortly is the nature of the complaint. The 
medical evidence certainly shows that there 
were some marks upon these two complain- 
ants. But the difficulty on the medical 
evidence is, again, that it does not altogether 
corroborate the story of the witnesses 


whom ‘the learned Judge has stated to be ; 


liars ; because the medical evidence is that 
these injuries on-the bodies of the two com- 
plainants had been caused not less than 72 
. hours before the time when the ductor saw 
“them. As a matter of fact these injuries, 
if the story told is atrue one, had been 
caused considerably less than 72 hours before 
they were.seen by the doctor. Of course in 
an ordinary case one might not pay much 
attention to the opinion of adoctor on a 
matter like that. But when the direct 
evidence is disbelieved by the Judge or 
rather when the witnesses who gave the 
direct evidence were disbelieved by the Judge, 
it is a matter of importance that the 
medical evidence tends further to throw 


doubt upon the story as told by the witnesses. , 


The other witness, who is said to corrobo- 
rate in part the story told by the com- 
plainants, is the wife of Moni, Kamali. She 
again was believed not to be a truthful 
witness by the learned Judge. Personally? 
I do not remember ever having seen a man 
convicted on evidence of the nature of 
what the learned Judge describes as that of 
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liars without any corroboration at all. It 
‘seems to me a dangerons precedent to con- 
victa man on evidence of people who were 
found to be untrathful without any corrobo- 
ratiou, ° 

I think under the circumstances the case ` 
is much too doubtful for us to support the 
conviction passed ‘solely on evidence of this 
nature and we ought to allow the appeal of 
the accused and set aside the conviction and 
sentence passed upon him. 

Beacucrort, J.—I agree that the convic- 
tion based on the evidence of persons, the 
greater part of whose’ evidence has been 
found to be false by the learned Judge, can- 
not be sustained, especially in’ view of the 
great delay in lodging information, a delay 
for which no adequate explanation has been 
given. 

Appeal allowed, 


PUNJAB*CHIEE COURT.. 
CURIMINAT APPEAL No, 604 or 1914. 
December 22, 1914. 

Present: — Mr: Justice Rattigan and 
Mr. Justice Scott-Smith. 
KHEM SINGH—Convict—APPEULLANT 


TErSUS 
EMPEROR—PROSEOUTOR—RESPONDENT. 
Arms Act (XI of 1878), ss. 19, 20—Cbhavi 

concealed in loin-clolh—dttending  fair——Conviction: 
under s, 20. 


When at a larrely-attended fair, where extra Police 
are sont on account of the large crowd, a person is 
found in unlawful possession of any ‘arms’ which he 
has taken the trouble to hide or conceal in his 
waist-band or loin-cloth, he ‘has done an act men- 
tioned in clause (f)’ of section 19 ofthe Arms Act ‘in 
such a manner as to indicate an intention that such 
an act may not be known toa public servant’ within 
the meaning and for the purposes of section 20 of 
the said Act. [p. 797, col. 2.] 


Appeal from an order of the District 


Magistrate, Amritsar, dated the 16th July 
1914, convicting the appellant. 
Mr. Gobind Ram, for the Appellant. 
ORDER. 
Rattican, J.—(OQctober 9th, 1914.)—The 
appellant, Khem Singh, Jat, aged 30, 
has been convicted by the District 


Magistrate, Amritsar, ofan offence under 
section 20 of the Indian Arms Act, 
1878, and has been sentenced to seven years’ 
rigorous imprisonment, From his conviction 
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- and sentence he has, through his Counsel, ° Act, and that it could not be under section 20 


Mr. Gobind Ram, appealed te this Court. 

The appellant is a resident of Kasur 
Tahsil in the Lahore District and admittedly 
a person from whom security for good 
behaviour has been taken under section 110, 
Criminal Procedure Code. The order of the 
District Magistrate sets out very clearly the 
facts as alleged by the prosecution witnesses 
(the Police constable, Munshi Ram, the 
lanbardar, Bishen Singh, and the sherbat 
seller, Gujar Singh) and the defence set 
up by the appellant, and it is unnecessary 
for me to recapitulate the statements of the 
witnesses, especially as Myr. Gobind Ram 
did not seriously challenge the truth of the 
prosecution evidence. According to appel- 
lant, the charge against him is due to 
the fact that a female relative of his prefer- 
red a complaint against Inspector Amir Ali 
(Munshi Ram’s superior officer) in November 
1911. Butthe Inspector deposes that he 
had no personal knowledge of this complaint, 
and as the complaint was summarily 
disposed of on the very day on which it was 
presented, there is every reason to credit 
the Inspector’s statement. Furthermore, 
the story told by the defence -witnesses is 
inherently improbable, as it is not likely that 
a Police constable would select a crowded 
spot as suitable for the purpose of arresting 
an innocent person and in the presence ofa 
- large number of witnesses, of foisting upon 
his person a chhavi-head produced openly 
from his own pocket. Mr. Gobind Ram, 
seeing the- hoplessness of attempting to 
substantiate the truth of the defence story, 
confined his argument to the legal question 
whether upon the prosecution evidence, the 
conviction under section 20 of the Act could 
be sustained. 

According to the prosecution KEN 
the appellant was carrying in his handa 
dang (or stick) which had had all the 
knots planed off and the latter fact aroused 
the suspicions of Munshi Ram, Police 
constable, who wished to examine it. The 

appellant thereupon ran off, but was eventu- 
ally arrested and on being searched, was 
found te have a,chhavi-head concealed in 
the loin-cloth which he was wearing. 


Mr. Gobind Ram argues that upon this 
evidence, the conviction should have been 
one under clause (f) of section 19 of the. 


of the Act; and in support of this argament, 
be relies upon a Single Bench ruling of this 
Court in Criminal Appeal No. 826 of 1918. 
I have referred to that ruling and find that 
it is certainly an authority in favour of the 
learned Counsel’s argument. I also observe 
that in that case the learned Government 
Advocate, who appeared on behalf of the. 
Crown, stated that he could not support the 
conviction under section 20 of the Act. 


With every deference, however, I feel it 
difficult to accept that decision. It seems to 
me that when a person is in unlawful 
possession of any “arms” and that he has 
taken the trouble to hide or conceal those 
arms in his waist-band or loin-cloth, he 
has “donean act mentioned in clause (P) 
insuch a manner as toindicate an intention 
that such an act may not ‘be known to a 
public servant,” within the meaning and for 
the purposes of section 20 of the Act. To 
carry a chhavi openly is the act punishable 
under section 19 (f); to carry it concealed 
on one’s person, so that a public servant may 
not discoverit, appears to me to be an 
offence under section 20. This question 
was not discussed in Criminal Appeal No. £10 
of 1913, but I note that the learned Judge 
(Johnstone, J.), who disposed of that appeal, 
had apparently no doubt that in somewhat 
similar circumstances, the conviction under 
section 20 of the Act was good inlaw. In this 
last-mentioned case I fiud that the very same 


District Magistrate, who tried the present 


case, awarded each of the five accused persons 
five years’ rigorous inprisonment for the 
offence under section 20, and as in that 
case it was amply proved that the accused 
persons were assembled in a body in order 
to commit dacoity, the offenee was necessarily 
of a more serious character than that with 
which I am dealing. This Court, however, 
held that a sentence of five years (to run 
concurrently with a similar ; sentence under 
section 402, Indian Penal Code) was sufficient 
punishment and in the circumstances I 
would hold myself that a sentence of three 
or four years in the present case would meet 
the ends of justice. In view of the decision 
in Criminal appeal No. 826 of 1918 and of 
the learned Goverument Advocate’s admission 
in that case, I am of opinion that the ques- 
tion whether the conyiction under section 20 


æ 
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of the Actis sustainable should be decided 
by a Division Bench and I refer it accord- 
ingly. I would only add that upon the 
merits I hold that the prosecution evidence 
is true and that the sole questions referred 
to a Division Bench are: (1) whether upon 
that evidence the appellant has been rightly 
convicted under section 20, and (2) what 
sentence should be awarded to appellant. 

JUDGMLENT.—The facts of this case and 
the points referred to the Division Bench are 
fully set forth in the order of the referring 
Judge, dated the 9th October 1914. The 
first question is whether the offence com- 
mitted by the appellant comes under section 
20) of the Arms Act. Besides the previous 
cases discussed in the referring order we have 
referred to the following: — 


(1) Criminal Appeal 506 of 1914. In 
that case a chhave was found concealed in 
a man’s house and the lower Court convicted 
the accused of an offence under section 20 of 
the Arms Act. This Court held, relying upon 
a case reported as Crown v. Azu (1), that he 
could not be convicted under section 20 
because though the possession was furtive it 
could not be held that the concealment was 
with the intention on the part ofthe accused 
that his possession should not be known to 
any public servant as defined in the 
` Indian Penal Code. The ease reported as 
yv. au (1), is a Full Bench one 
. from the Court of the Judicial Com- 
missioner, Sind. In that case certain fire 
arms were found in the possession of the 
-accused who had concealed them ina heap 
of straw. in order that the visitors to his 
house should not see them. The Court 
remarked as follows:— The possession was 
no doubt furtive, but it is not every act of 
furtive possession that is penal under first 
paragraph of section 20, The possession 
must be furtive as against public servants, 
| railway servants, or public carriers, and such 
cases would generally occur where arms 
were being illicitly imported or transported. 
It is probable that the accused concealed the 
fire arms in order that visitors to his house 
should not see them and give information 
against him, but such a concealment would’ 
notfall under the first part of section 20, 
There is no reason to suppose that the accused 


(1) 9 Or. L. J. 259; 1 S. Li Bi 18. 


INDIAN GASES. ` 


[1915 


anticipated a search of his house by a public ` 


servant,and if he had, he would probably 
bave buried the fire arms.” The facts of*the 
present case are clearly distinguishable from 
this and from those of Criminal Appeal No. 
oU6 of 1914; for in the present case the 
chhavi was found concealed on the appellant's 
person and not in his house. 

(2) Criminal Appeal No. 478 of 1913. Jn 
this case the appellant was sentenced to five 
years’ rigorous imprisonment under section 
20 of the Arms Act and his appeal was 
rejected by this Court. The question at 
issue in the presenti appeal does not appear 
to have been argued before the Court in that 
case. 

Now coming to the present case we find 
that the appellant was in possession of the 
chhavi at the dAmawas fair at Tarn Taran. 
The fair in question is very largely attended 
and extra Police are probably sent there on 
account of the large crowd. Under the circum- 
stances we consider the presumption is that 
the appellant concealed the chhart about his 
person in order that his possession of it should 
not be known to the Police. We do not 
think it necessary to lay down any general 
rule as to what cases fall under sectian 20, 
and what cases under section 19 of the 
Indian Arms Act. Every case must, in our 


opinion, be decided on its own facts; and 


having regard to the cireumstances of the 


present case we consider that the conviction 


under section 20, part I, was fully jusfitied. 
Mr. Gobind Ram, for the appellant, urges that 


the provisions of section 25 as to searches’ 


were not complied with in the present case 
and that the search was illegal. Section 25, 
however, refers to searches cf houses or pre- 
mises occupied by suspected persons, and not 
to searches of persons. Even if the search of 
the appellant was illegal it does not make 
any difference to the fact that he was in 
illegal possession of arms. 


The sentence of seven years is no doubt 


a very: heavy one, but the appellant is a man. 


of very bad character. He has been pre- 
viously convicted of offences under sections 
414 and 457, Indian Pena] Code. In 1908 
he was bound over to keep the peace under 
section 107, Criminal Procedure Code, and in 
1910 he was bound over to be of good 
behaviour under section 110 of the Code. He 
is, therefore, a thoroughly‘ bad lot and he was 
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probably in possession of the chhavi for the” 


commission of some serious crime. We, 
therefore, are not disposed to interfere with 
the séntence aud we dismiss the appeal. 

= ~ Appeal dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL Rerskence No. 174 or 1914. 
September ¥, 1914. 
Present:—Sir lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Teunon, 

EM PHROR—AvppPELLANT 
_ UeTSUS 
SURATH AND otuERs—Acctsup, 

riminal Procedure Code ‘(Act V of 1898), ss. 208, 
418 — Session case——Inquiry before Magistrate~-Summon- 
ing of witnesses on date of commiltal—Proper procedure. 

Jn un inquiry before a Magistrate preliminary to 
commitment to Sessions, the fact that an application 
was made onthe date on which the accused was 
committed to the Sessions for the summoning of 
further witnesses, introduces no ‘conditions which 
show that the provisions of section 208 of the Code 
of Criminal Procedure have not been observed. 


JUDGMENT. 

JENKINS, C.J.—This is a reference to 
the High Court by the Sessions Judge of 
Purnea under section 438 of the Criminal 
Procedure Code, and the suggestion is that 
the law as prescribed in section 208 of 
the Criminal Procedure Code has not been 
observed. That view has been supported 
before us by Mr. Chowdhuri, who has 
cited in support of it a decision in Emperor 
y, Muhammad Hadi (1). That case does 
not purport to go beyond the decision on 
which it is based, that is to say, the 
decision in Queen-E’mpress v. Ahmadt(2). But 
in fact it does enlarge the rule laid down 
in that case in so far as it applies the 
rule-in the earlier case, which was limited 
to witnesses produced, to witnesses whom 
the accused might be prepared to produce, 
and this enlargement is in conflict with the 
express terms of section 208. I cannot 
myself see that the Magistrate has in any 
way failed to obserye the provisions of that 
section. It is not suggested that he did 
not hear‘all the evidence produced before him, 


(1) 28 A. 177; A. W. N, (1908) 215; 1 Cr. L. J. 857, . 
(2) 20 A. 264; A, W. N. (1898) 52. 
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and that is all that is required Ly 
the first paragraph. The fact that an 
application was made onthe date on which 
the accused was committed to the Sessions 
for the summoning of further witnesses, 
appears to me to introduce no conditions 
which show that the provisions of that 
section had not been observed. It is 
important to notice that what was sought 
was that the’ Magistrate should allow 
reasonable time for filing documents and 
summoning witnesses, On that the Magistrate 
made the order “that the accused are 
committed to the Court of Sessicn to-day, 
no further adjournment can be allowed.” 
The application, therefore, was obviously too 
late, for the commitment had been made. 
More than that, I think, in the cirenmstances 
of this case, that the accused is- not 
deserving of any great sympathy because 
an application conld have been made at 
once to the Court under section 215 for 
the quashing of the commitment if the 
circumstances : permitted it. But instead 
of .doing that the accused waited until 
the case was called on at the Sessions 
and took this point a month after the 
event. In my opinion we ought not to 
and we direct the 
Sessions Judge to proceed with the trial of 
the accused, < 


Tetxon, J.—I agree. 
Reference not accented, 


CALCUTTA HIGH COURT. 
CRIMINAL Revision Peririon No, 115-4 
or 1914, 
September 9, 1914, 
Fresent:—Sir Lawrence Jenkins, Kr., Chief 
. Justice, and Mr. Justice T'eunon. 
SAROJBASINI DEVI—I1sr Parry 
——PETILIONER : 
versus : 
SRIPATI CHARAN CHOWDHURY arp 
OTHERS— 2D Parry—Opposire Parry. 
Criminal Procedure Code {Act V of 1898), ss. 138, 
1$7~-Nursance—Conditional order— Ubjection—Prozer 
procedure— Magistiate’s duty. f 
Where a Magistrato made a conditional order 
under section 133 of ihe Ccde,of Crminal Procedure 
to remove any unlawiul obstruction trom a way used 
by the public and the opposite party showed cause: 
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ee modified. Here it 
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Held, that the provisions of section 187 (1) must be 
observed and that the Magistrate should take evidence 
in the matter as in a summons case and should not, at 
once drop the proceedings. 

In such a case itis open to the ne Magistrate to 
consider, when that evidence is taken, whether 


' there is a complete angwer to the case against tho 


opposite party or w ‘hether this is nota proper case 
where the parties should be referred to the Civil 


Court for the purpose of determining a matter which . 
for some reason or other the Magistrate considers * 


that he cannot decide, 

Babus Dasarathi Sanyal and Debendra 
Nath Bhattachariee, for the Petitioner. 

Babus Atulya Charan Bose and Dwijendra 
Nath Mukherjee, for the Opposite Party. 


JUDGMENT. 


Jenxins, O. J.—The proceedings which 
are called in question by the Rule now 
‘ander consideration, arise out of action 
taken by the Magistrate under Chapter X 
of the Code of Criminal Procedure. Section 
133 provides that whenever a Magistrate of 
the qualifications there described considers, 
on rereiving a Police report or other 
information and on taking such evidence, 
if any, as he thinks fit, that any unlawiul 
obstruction should be removed from any 
way used by the public, he may make a 


conditional order of the nature described 
in the section and may call upon the 
person pifected to appear before himself 


the order set aside or 
appeared - to the 
was a public nuisance 


and mov, to have 


M agistrate that there 


pa coming within the terms of that section 


“and the nature of the nuisance was an 
* unlawful obstruction of a way used by 
the public. He accordingly made a conditional 
order. The person affected undoubtedly 
appeared and showed cause, but notwith- 
standing that the Magistrate has allowed 
the proceedings to drop, without following 
the procedure prescribed by section 137, 
clause (1). 14 is this omission on the part of 
the Magistrate that has led to the Rule 
being granted calling upon the opposite 
party to show cause why the order 
complained of should not be set aside and 
such other and further order made as to 
this Court might seem fit. 

We have been assured that there are 
a large number of cases which aro m 
thə direction of sanctioning what the 
Magistrate has done, though even the 
authorities do not go quite the length that 
he has. But whatever may have beep 
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e decided, we canhòt escape from the, words 
of the Legislature until we'are 81d. by 
some ‘higher authorities .that we “must. 
The Legislature ini*the event - that” has 
happened has directed that the ‘Magistrate 


shall take evidence in the matter as. ina: 


summons case, and in so far as he has failed to 
do that, he has not performed the duty cast 
upon him by-law. It appears to me that 
the Rule is ‘rightly conceived. 

It is said that it is open to the Magistrate 
to consider whether the claim by the 
opposite party in derogation of this asserted 
public right affords an answer or not. 
But in deciding that section 137 must: “þe 
followed; we in no, way deprive tbe opposite 
party of his right to shów that the terms 
of section 183 do not apply or say that. 
the Court should not apply them in the 
particular circumstances of the case, eifher 
by reason of real doubt as to the applica- 
bility of the section or otherwise. All we 
have to say is that the Magistrate having 
taken such measures as make the provisious 
of section 137 applicable, those provisions 
must be observed. A 

Therefore, we must make the Rule 
absolute and direct the case to go back 
to the Magistrate in order that he shall 
take evidence in the matter as in a summons 
case in the manner provided by section 
137. Jt will be open to him, as I have 
indicated, to consider, when that evidence 
is taken, whether there is a complete answer 
to the case against the opposite party or 
whether this is not a proper case where 
the parties should be’ referred to the Civil 
Court for the purpose of determining a 
matter which for some reason or other the 
Magistrate considers that he cannot decide. 
But in saying that I do not wish to 
encourage the idea that the Magistrate 
should endeavour to escape from dealing 
with matters which legitimately fall within 
his jurisdiction. 

There is one further matter that hasbeen 
pressed upon us. It is that these pro- 
ceedings are in some measure barred by the 
doctrine of res judicata. Weare not satisfied 
that there is any room on the facts of 
this case for the dpplication 
doctrine. 

TEUNON, J.—I agree. 

Rule made dbsolute. 
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- be divided equally.” 
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MI SAW BWIN V. NGA SAN NYUN. 


UPPER BURMA JU DICLAL COMMIS. 
wv SIONER’S COURT. 
Setonp Crvin-Apepeat No. 33L oF JÓLA 
s. Novembét:l3, 1914. 
Prébent: —sSir G. W. Shaw, Krt., J. C. 
Mi SAW BWIN— PLAINTIPE — A PPELLANT 


a a VEVPSUS 


NGA SAN NYUN— Derenpant— RESPONDENT -` 


Buddhist Law— Suit for bare divorce, maintainability 
of-— Partition. 

According tothe Buddhist Law of divorce, a suit 
for bare divorce would not lie. Ep. 801, col. 2.] 

The Privy Council ruling in Maung Pev. Lon Ma 
Gule, 11 Ind. Cak. 497; 6 L. B. R. 18; 15 0. W. N 766; 
8 A. L. J 789: 140. L. J. 15; 12 Bom L R. 465: 21 
a ih J. 4; 88 C. CEE: (1£11) 1M, W. N. 29%; 4 Ber, 

158: 10 M. L. T. 479, does not affect the decision 
in "Nye Chit Nyo v. Mi Myo Tu, R I..d. Cas. 477; U. B. 
R. (1910) 1, 89 Ep. 82, col. 2) 


Mr d. GL S. Pillay. for the Appellant. 

Mr. J. N. Busu, for the Respondent. 

JUDGMENT .—Plaintitf-a ppellant sued 
for divorce on the ground of the defendant- 
respondent’s misconduct. The original 
plaint was written by a , petition-writer and 
prayed for bire divorce. At the first 
hearing plaintiff appellant having obtained 
the assistance of an Advocate applied for an 
adjournment in order to file an amended 
plaint. the Advocate no doubt being aware 
that a snit for bare divorz2e, according to the 


ruling of thisCourt in Nga Chet Nyo v. Mi 


Myo Tu (1), would not lie. Plaintiff-appellant 
accordingly filed an amended plaint. This 
was not very well expressed, but I thine 
it was intended to contain a prayer for 
divorce with partition. In paragraph 4 the 
plaintiff said that in view of the defendant's 
misconduct, she was entitled to divorce 
“either according tothe method of divorce 
where the defendant is in fault, or accordin# 
to the method of divorce by mutual consent,” 
and in paragraph 5 that there was joint 
property according to the schedules attached, 
an in paragraph 6, that “if divorce were 
granted according to the method of’ divorce 
by mutaal consent, the Joint property should 
The prayer also ran: 
“Therefore the plaintiff prays for a decree 
against defendant for divorce either accard- 
ing to the method of divorce where there is 


fault (an the part of the defendant) or’ 


according to the meth®d af divoree by mutual 
consent, together with easts.” -The amende.! 
plaint also lad annexed to if schedules of 
property and debts. 

(1) 8 Ind. Cas, 477; U. B. R. (1910) I, 80. 
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All this seems to.indicate clearly an 

intention to claim partition according to the 
rule of Baddhist Liw applicable to the parti- 
cular circumstances of the case," LE the 
Township Court had any donbt on the point 
it ought to have required ‘the plaintiff at once 
to amend the plaint. 
The defendant-respondent in his written 
statement admitted that there was joint 
property as alleged by the plaintiff-appellant 
though he denied some items, and filed a 
schedule of his own. 

The Additional Judge of the Township 
Court framed two issues both badly expres. 
sed:—(1) “Is there any fault on the part 
of defendant to entitle plaintiff to a decrca 
for diverce” and (2) “are the schedules 
presented by the plaintiff and the defendant 
true? 

‘The first of these issues shows that the 
Additional Judge had not grasped the 
principles of the Buddhist Law of divorce 
as explained in the rulings of this Court, 
Tt ought, of course, to have been —was there 
any fault on the part of the defendant to 


entitle plaintiff to a decree for divorce with 


partition as in the case where the defendant 
is the offender (that is, where the whole of 
the jsint property goes to the plaintiff), and 
then there ought to have been another issue: 
was there any fault on the part of the 
defendant to entitle plaintiff fo a decree for 
divorcee with partition as in the case of 
mutual consent [the ruleapplicable where the 


fault is less serious as in the case of Nga Pye`- 


v. Mi Me(2)]. The’ plaintiff might still 
have sued for a divorce with partition, resign- 
ing all the property to the defendant in the 
case where there was no fault on the part 
of the defendant [Mi Kin Lat v. Ba So (3) ]. 
But she did not ask for this. 

The Township Court found that there was 
no joint property and that “therefore a suit 
for bare divoree woald lie” and holding that 
there was ill-treatment, granted a decree for 
bare divorce. This finding involved a 
misapprehension of what, as already 
explained, the actual nature of the suit as 
disclosed in the amended plaint was probably 
intended ta be, and is not intelligible on 
the face of the pleadings and the evidence, 
or consistend with the rulings ulready 


referred to, 
2) U0 BR 11902-03) TI, Budd, Law, Div. 6. 
(8) U.B. R. (1904-06) II, Budd, Law, Div. 3, 


502 
MI SAW BWIN v, NGA SAN NYUN. 


The defendant-respondent appealed to the , 


District Court on the grounds that according 
to the evidence of both parties, it was clearly 
proved that there was joint property, thata 
suit for bare divorce without partition would 


not le, and that the Court of first instance - 


was wrong in granting a decree in favour of 
the plaintiff without any fault on defendant’s 
part. The lower Appellate Court citing Nga 
Chit Nyo’s case (1) held that a suit for bare 
divorce would not lie, and therefore “follow- 
ing that ruling,’ the’ Additional Judge 
allowed the plaintiff to amend the plaint by 
adding a prayer for partition and directed 
the plaintiff to pay the costs of the appeal. 
The learned Additional Judge, besides failing 
to notice that the amended plaint was 
apparently intended to claim a divorce with 
partition as already explained, allowed 
himself to be misled by the final order in Nga 
Chit Nyo v. Mi Myo Tu (1), as given in the 
printed report of the case. He omitted to 
observe that im that case the Courts below 
had not only granted a decree for divorce. but 
had decided which rule of partition was to 
be applied, and he -failed “to observe that 
his order allowing the plaintiff to amend the 
plaint could not be a final disposal of the 
appeal in the present case, where there had 
been no finding as to the method of partition 
to be applied. The order, however, as it 
stands is a final order and it was followed 
by. a deeree, and, therefore, the present 
second appeal undoubtedly lies in this 
Court. 

The grounds on which the plaintiff-appel- 
lant comes here are that a suit for bare 
divorce does Jie according to the ruling of 
the Privy Council in Maung Pe v. Lon Ma 
Gale (4), and that the lower Appellate Court 
ought to have decided the appeal on the 
merits and confirmed the decree of the Court 
of first instance. 

On the first point, the learned Advocate 
for the plaintiff-appellant, as will be evident 
from what has gone before, seems to have 
misapprehended the real nature of the plain- 
tiff-appellant’s amended plaint, but he has 
also entirely failed to appreciate what points 
were in dispute before their Lordships of the 
Privy Council and what they actually decided. 


(4) 11 Ind. Cas. 497; 6 L. B. R. 18; 15 C. W. N, 766; 
8. AL. J. 739; 140. L. J. 15; 13 Bom. L. BR. <63; 21 M. 


L. J. 749; 38 C. 629; (1911) 1 M. W, N. 397; 4 Bur. L. 


T. 153; 10. Al. L. T, 419, 
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If the view which I take of the amended 
plaint in the present case is correct, thé ques- 
tion does not really arise. But as” the 
plaint is not as clear as it ought to Be, it 
seems necessary to explain the ruling in 
Maung Pe v. Lon Ma Gale (4) and to come to 
a decision as to whether it affects the 
ruling in Nga Chit Nyo v. Mi Myo Tu (1). 


There had been a suit for bare divorce 
which had proceeded to decree, and the 
successful party had followed it up by a 
second suit for partition. It was this second 
suit which was before the Judicial Committee 
of the Privy Ceuncil. The plaintiff of course 
maintained that the decree in the first suit was 
a valid one, and the defendanttook the ground 
that the first decree being valid, the second 
suit was barred by Order TI, role 2. lt was 
not, therefore, the case of either party that 
the first suit was incompetent snd the point 
for determination in the appeal before the 
Privy Council was, whether, assuming the 
first decree to have been valid, the second suit 
was barred by Order II, rule 2. Their 
Lordships decided that Order H, rule 2, did 
not apply to a ease of the kind, and they made 
some general observations in regard to 
divorce and partition which probably apply 
to most systems of marriage law, butare not 
consistent with the peculiar provisions of the 
Burma Buddhist Marriage Law, which were 
explained inNga Chit Nyo v. Mi Myo fu (1). 
Those provisions were not brought to the notice 
of the Privy Council. -They were not put 
in issue by either party and, their Lordships 
did not consider them or come to any deci- 
sion uponthem. It follows that the interven- 


- ‘tion of the Privy Council was invoked on a 


point which,as explained in Nga Chit Nyo’s case 
(1), cannot arise in a suit for divorce between, 
Burman Buddhists. This is an unfortunate 
circumstance for which the parties in the 
Lower Burma case or. their- Advocates are 
1 esponsible. But the result is that the deci- 
sion in Maung Pe v. Lon Ma Gale (4) 
does not affect the decision of this Court in 
Nga Chit Nyo v. Mi Myo Tu (1). 


The decree of the lower Appellate Court 
is set aside. The laintiff-appellant is 
required now to amend the amended plaint 
slightly so as to make it quite clear that she 
is praying for divorce ard partition, ard the 
case is remanded under Order XLT, rule 28,- 


“a 


Vol, XXVIIIÍ 
GOPAL LAL V, KERANI GOPE. - 
read with Order XLII, to thé District Court 
for disposal of the appeal on the merits, ~ 


A. certificate will be granted under 
13, Cotrt Fees Act. 


Coats will abide the final result. 
Appeal allowed; Case remanded. 
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CALCUTTA HIGH COURT. 

Civis Rute Nisi No. 1001 or 1914. 
February 1, . 915. 
Present:—~Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 
nee GOPAL LAL—PLAINTIFE—APPELLANT 

-PETITIONER 
oe l versus 
KERANI GOPE AND OTHERS—DEFENDANTS— 
Responpents—Opposite PARTY. 
Civil Hrocedure Code (Act V of 1908), O. XXII, r. 9 
Sufficient cause to be shown—High Cowt, discretion 


of, if anyDeceased party, representatives of--Party, 
duty of, 3 

Under Order XXII, rule 9, Civil Procedure Code, it 
must be proved that the appellant was prevented by 
sufficient cause from going on with the suit within 
the time allowed by law; otherwise, the appeal once 
abated shall not be revived; and the High Court has 
tio discretion in the matter. [p. 803, col. 2. | 

When succession to the estate of a deceased 
person is in doubt, a person litigating with the 
deceased should take every step to bring his represen- 
tatives on the record. [p 804, col. 1.] 

Syed Hossein Ali v. Abdur Rahim, 70, W. N. 529, 
referred to and followed. 


Rule against appeal from Appellate Decree 

No. 2860 of 1910, being an appeal pré- 
ferred against the deci ee of the District Judge 
of Bhagalpore, passed in Title Appeal No. & 
of 1910 and dated the 12th May 1910, affirm- 
ing that of the Sub-Judg>, first Court, Bhagal- 
pore, passed'in Title Suit No. 381 of 1909 and 
dated’ the 31st December 1909. 
` Mr. Khurshad Hossein, for the Petitioner. 
`” Babu Chandra Sekhar Prosad Singh, for the 
Opposite Party. 

JUDGMENT. 

Goxe; J.—-This application arises obt of 
an appeal preferred by Babu Gopal Lal, the 
plaintiff, against’ Kerani Gope- and’ others. 
One of the respondents was Babu Ugra 


Mohan Thakur, who died onthe 29th Janu- 
ary 1914. . On the 28th August: 1914, the 


plaintiff applidd that Mr. F. A: Savi, Babu 
Hem Chandra: Mitra and Babu Surij Mohan 
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Thakir, a minor under thé guardianship of 
his mother, Srimuty Sundari Debi Thakurani, 
should bè substituted on the ré¢ord as the 
legal representatives of the said Ugra Mohan 
Thakur. - He obtained a Rulé.from this Court, 
calling upon the opposite party to show 
cause, why the substitution prayed for should 
not bé made. Subséquéently thé minor’s 
namé was éxpunged from the Rule at the risk 
of the petitioner. 

The application of the 28th August 1914 
was clearly ont of time, and it has been 
argued on behalf of the opposite party that 
this Rule must, therefore, be discharged. We 
think, however, that the application is in 
substance an application for an order to’ Set 
aside the abatement of the appeal, as against 
Ugra Mohan Thakur’s representatives, which ` 
took place zpso facto six months after Ugra 
Mohan Thakur died. To succeéd the appel- 
lant is bourd to show that he was preventéd 
by sufficient canse from continuing the’ suit, 
which clearly means that he was prevented 
by sufficient cause from taking steps in time 
to avoid the abatement. 

It bas been said that we havea discrétion 
in thé matter; but, in my opinion, wé have no 
diséretion at all, If sufficient cause is proved, 
the appéllant is éntitled as a matter of 
right to lave the abatement set aside: if 
it is not proved, thé respondént is equally 
entitled to have the application refused: 

Now, the sufficient cause alleged is stated 
in paragraph 7 ot the application which 
runs as follows:—‘“Because the two Wills and 
the appoiutment of the executors were sub 
judice, your petitioner’s son, Babu Gulzari Lal, 
who looks after the aforesaid appeal, was 
advised by mufussil Vakils to wait till any 
decision was arrived at and that, therefore, 
no steps were taken towards the gubstitubion”! 
Evideutly this is an extremely vague allega- 
tion. The petitioner says that he learnt of 
Ugra Mohan’s death long after it had oc- 
curred. He does not say when he was given 
this somewhat surprising advice by the 
mu fussel Vakils or whether this advice was 
given within the period of six months. In 
the end, as | have already pointed ont, he did 
not “apply to have the party whose applica- 
tion for Probate succeeded made the exclusive 
representative of Ugra Mohan. The execu- 
tors of both Wills and the minor, who was 
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he beneficiary of one of the Wills, wera: all 
mite representatives, anl, I cu wt sea why 
tha petitioner should not hive mule this 
application as it stands within a month of 
Ugra Mohan’s death. It is clear that the 


final form of this application was not, as a 
fact, influenced by the decision in the Pro- 


bate cases; for the unsuccessful parties in 


those cases, as well as the successful ones, 
were all made parties to it. | think it im- 
possible to hold that, when succession tothe 
estate of a deceased peison isin douht, a 
person litigating with the deceased need not 
take any steps to bring the representatives 
on the record until that doubt has been 
finally resolved. 

The action which should be tuken in such 
a case and which met with the approval of 
this Court, is described in the case of Syed 
Hossein Ali v. Abdur Rahim (1). In the 
‘present application, there is really nothing 
whatever to show that the petitioner took 
any steps at all of any kind within six months 
of Ugra Mohan’s death. After that time he 
applied to this Court and obtained a fort- 
night’s time, but no’ formal order seems to 
bave been recorded and we have nothing 
with respect to that order except a mere note 
by a clerk. We cannot, therefore, feel certain 
that the learned Judges, who passed that 
order, considered themselves to be dealing 
with the matter as coming under Order XXII, 
rule 9, so that their decision would be bind- 
ing upon us, . | 

In my opinion, the appellant has not proved 
that he was prevented by sufficient cause 
from going on with this suit within the time 
allowed by law. That being so, the opposite 
party is entitled to a declaration that the 
appeal, which has abated as against them, 
shall not be revived against them. 
: The rule will be discharged. 
SHARFODDIN, J —I agree, 

Rule discharged. 


- 
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U22337 BIVA er PAu OO If 3- 
StI U4 UJ be. 
Said Crs ; me NG 12> 07 DIR 
Ostober LA, LILE, s 
Presiat:=-S e G. W. sieve On Ja CO. 
NGA E — DEpaNDANG— APPBLLANT 
varsis 
NGA AUNG THIN, wievor, BY ms GIRVAN, 
NGA THWE--~Pratyeter — RESPONDENT, 

Bulinist Liw—ivhevitunce -El lest san -Widow — 
Wa law's pawer—Cretitors of wi bow, 

Waers thy Dhamn thata give t19 eldast sm t 
rigut t> one-fourth as vu¢iinst the mab teron th d-ath 
of the father they referto the ornsa son, or in other 
words, th el lest ep ible 391, Heres, wh >r: all the 
sans are minors, there is no nasi gon, and the right 
in question dues not acerue. [p. 803, el. 2.] 

With an orase son, the wilow wonld have fnil 
pawar to dispose of the rem-vining thras fourths, and on 
her death without alienating that share it would come 
down to her heirs. But her creditors proceeding- 
against her estate would be at liberty to attach and 
sell it. [p 895, col. 2.] 


Mr. Lutter, for the Appellant. 
Mr. S. Mukerjee,for the Respondent. 


JUDGMENT.—On the 14th May 1913, 
appellant, Nga HE, instituted a snit in the 
Township Court against Nga Kaung and 
three minor children ‘of his deceased wife, 
Mi E Me,as Mi E Me’s legal representatives 
and by guardian ad litem to recover Rs. 265-8 
on two promissory notes purporting to` be- 
signed by Nga Kaung and Mi E Me. 

The Court granted the appellant a decree 
for the amount claimed, directing that half 
should be paid by Nga Kaung and half hy 
the estate of Mi E Me. This on the 28th 
May 1913. 


On the 2nd June 1513, appellant applied 
for execution by the attachment of a honse. 
On the 4th June the house was attached 
and on the 5th August following it was 
sold. Meanwhileon the 2nd June 1913, 
plaintiff-respondent by his next friend, Po 
Thwe, instituted a suit against his step- 
father, Nga Kaung, and his minor brother 
and sister for a share of inheritance, claim- 
ing among other things a half of three- 
quarters of the house already mentioned 
which he valued at Rs. 200. 


The Township Court excluded the house 
from the estate Hable to partition on the 
ground, that it was under attachment. This 
on the 30th July.1913, 

“On appeal: by the plaintiff-respondent 
agamst the Township Court’s findings ig 


wi 
cs 


- Vol. XXVUT] 
NGA E UV. NGA AUNG THEIN. 


respect to the house, the lower Appellate 
Court d:rected the appellant to be joiued as 
a defendant aml remanded the case for 
issues to be tried as to whether the house 
was attached for a lawful debt. The Town- 
ship Court then joined the appellant as a 
defendant and tried issues, vrz., © for whose 
debt was the heuse attached” and” what 
amount was realized by the sale of the 
house”, and found thatthe deceased, Mi È 
Me, raised loans jointly with Nga Kaung 
in order to cover the expenses of htigation 
in which Nga Kaung was engaged, and that 
the amount realized by the sale was Rs. 170. 

The lower Appellate Court then meditied 
the Township Court’s decree by directing 
that Nga Kaungand the defendant-appellart 
should pay Rs. 42-8 to the  plaintiff-1es- 
pondent as his share of the price of the house. 


The learned Additional Judge’s reasening 
-is not very easy to follow. With an old 
Lower Burma Ruling in his mind instead cf 
Ma Min Tha v. Ma Naw (1), he said that Mi 
E Me had an absolute right to dispose of 
a half-share of the house and consequently 
her creditors would be justified in attaching 
that half:share, but ihat as regards the 
other half she had only a right to take 
care of it and could not sell it except for her 
childrew’s benefit: hence as the debt she 
contracted was not for the children’s bereft 
the defendaut-appellant could not attach it. 
He then proceeded to 
had left the bouse intact and without any 
debt, then plaintiff-respondent anā his 
brother as children of the first marriage 
would have been entitled to ths of the 
house, but that if Nga Kaung and his son 
were allewed ith of the remaining half, an 
injustice would be done to plaintiff-r Banda 
and his brother. For “bad it not been for 
Nga Kaung’s mischievous acta, : plaintiff-res- 
pondent and his brother weuld have got 
Žths of tbe whole house.” He, therefore, 
allowed .plaintiff-respoudent the value of ith 
of the hause. 


The first point for determination is whether 
Dlaintiff-renpe ndent as the eldest son had a 
right to İth, 
could` a haye alignated that ith: and after 
her death the creditors conld not attach and 
sell that ¢th as estate left by Mi Me. 


(1) U. B. R. (1892-06), II, 561, 
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“If he had, Mi E Me cf course — 
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I think it is clear on a perusal of the texts 
‘contained in section 30 of the Kin Wan 
Mingyi? s Digest, Volume I, that where the 
lihammathais give the eldest son-a right to 
+th as against the mother onthe death of 
the father they refer to the orasa son, or In 
others words, the eldest capable son [see Tun 
Myaing v. Ba Tun (2) ]. it follows that where 
all the sons are minors there is no orasa sor, 
aud the right in question does not accrue. 
That is the case here. Plaintiff-respondent, 
the eldest son, was a minor. 

The next point is as to the right of the 
widow. If the plaintiff respondent had been 
the orasa, Mi E Me would have had full 
pewer to dispose of the remaining the. 
This was Jaid down authoritatively in Ma Min 
Tha v. Ma Naw(h), already citedjand the point 
was recently investigated anew and the pre- 
vious ecn«]usion affirmed in Mz Saw Myin v. 
Mi Shwe Thin (2). And when Mi E Me 
died without alienating that share, it would 
have come down to her heirs. But her eredi- 
tors proceeding against her estate- would have 
been at liberty to attach and sellit. The 
Additional Judge was altogether in error in 
supposing that Mi E Me could only dispése of 
her property for the benefit of her children, 
and still more so im supposing that a creditor 
proceeding against ber estate conid. not 
attach and sell the property unless the debt 
was incurred for the benetit of the children. 

As plaintiff-respondent had no right to ¢th, 
the whole of the house was Mi E Me’s and 
descended to her heirs, and there was nothing 
to prevent difendant-appellant from attach- 
ing and selling the whole of it. It follows 
that plaintiff-respondent could not claim any 
share of the house or any part of the sale- 
proceeds from defendant-appellant. His 
rights along with his brother as a child of 
the former marriage as against bis step- 
father so far as the house was concerned did 
not arise, asthe whole house having been 
sold and the whole proceeds of the sale 
having been exhausted in satisfying defend- 
ant-appellant’s debt nothing remained for 
partition between the children of the former 
marriage and their step-father. 

In this view of the case it is unnecessary to 
touch upon other points that have been 
raised. 


(2) 2 D. R. R. 292. ; 
(3) 15 Ind. Cas. 919; U. B. R. (912) I, 126, 
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The decree of the lower Appellate Court 
is seb aside and plaintiff-respondent’s claim 
_ 80 far as regards the house is dismissed. ` 

Plaintiff-respondent will pay defendant- 
appellant’s costs, 
i Decree set aside. 
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UPPER BURMA JUDICIAL COMMIS- 
' SIONERS COURT. 

CIvIL ArreaL No. 61 or 1914. 
October 19, 1914. 
Present:—Sir G. W. Shan, Kr., J. C. 
MI HLAING—PLAINTIFR—APPELLANT 

l VETSUS 
MI THI AND otpprs—Derenpants— 


RESPONDENTS. 
Buddhist Law—Inheritance—Eldest daughier—Her 
rights against mother. 
The texts giving the orasa daughter the right to 
. Claim a one-fourth share after her father’s death 
do not authorize her to claim one-fourth from her 
mother, at least where her mother has not married 





again. [p. 807, col. 2. ] 

Messrs. Lutter and Tha Gywe, for the 
Appellant. 

Mr. A. C. Mukerjee, for the Respon- 
dents. 


J UDGMENT.—~Plaintiff-appellant sued her 
mother, brother and two sisters for one- 
fourth of the estate -left by her father on 
his death. 

The only point for determination i is saa 
plaintiff-appellant as the eldest child and 
the eldest daughter is eutitled to claim 
one-fourth of the estate from her mother, 
there being in existence other children 
including a brother. It has been alleged 
before me on behalf of plaintiif-appellant 
that her brother, 
Nea Thein, was-a minor at the time of 
the father’s death, four years before snit, 
but there is no material on the record to 
show what the age of the defendant-res- 
pondent Nga Thein was, aud the plain- 
tiff-appellant did not sue him asa minor. 
As the point seems to me to be immaterial 
it need not be further referred to. 

The learned Judge of the lower Court, 
on the authority of Ma Min Tha v. Ma 
Naw* and Mi Saw Myin v. Mi Shwe Thin + 

# U. B. R, (1892-96), II, 581. 

{ U.B.R. (1912) I, 126; 16 Ind. Cas. 919.. 
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and some Lower Burma cases, and after 
referring to section 31 of the Kin Wun 
Mingyi’s Digest, Volume J, decided against 
the plaintiff-appellant. 

On behalf of plaintiff-appellant the follow- 
ing cases have been referred to:—Mz Saung v. 
Mi Kun (1), Maung Po Lat v. Mi. Po Le (2), 
Ma On v. Shwe O (3), Maung Setk Kaung v. Po 
Nyein (4), Mi Thin v. Mi Wa Yon (5), Tun 
Myaing v. Ba Tun (6), Tha Tu v. Nga Bya 
(7), Mi Pov. Mi Swe Mi (8), Mi Min Din 
v. Mil Hle (9). . 


(1) was a case in which the only point 
decided was that no children other than 
the eldest can claim a share of inheritance 
from the surviving mother on the death of 
the father. It was not decided in that 
case whether an eldest daughter can claim 
a one-fourth share. 

In (2) also the right of an eldest daughter 


to claim a one-fourth share was not 
decided. 
(3) was the decision of tbe Special 


Court, Lower Burma, declaring that on the 
death af one of the parents. the eldest son or 
daughter may claim a share and that the 
rest of the property vests in the surviving 
parent -for himself or herself and the 
remaining children, etc. It was dissented 
from by’ Mr. Burgess in Mz Min Tha v. 
Mi Naw” above cited. It did not declare 
that the eldest daughter is entitled to claim 
a one-fourth share from her mother. 


(4) was a suit by an eldest son for a 
one-fourth share against his father who had 
married again. The right of an eldest 
daughter to claima one-fourth share from’ 
her mother under any circumstances was 
not in issue and was not decided. 

(5) was a suit by an only daughter, the 
only child, claiming a one-fourth share 
from her mother, on the mother’s re-marriage, 
after the father’s death. It affirmed the 
right of the daughter on the authority of 


(1) S. J. L. B. 115. 

(2) 8 J. L. B. 212. 

(3) 8. J. L B. 878. 

(4) 1 L. R. R. 23. 

(5) 2 L B. R. 255. 

(6) 2 L. B. R. 292. 

(7) 4L B.R. 181. i 

(8) U.B. R. (1897. 01), 11, 79. 

(9) U. B.R. (1905-06), II, Buddhist Law, Inherit. 


ance, 11, 
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section 44 of the Kin Wun Mingyi’s Digest. 
The present case is distinguishable, because 
not only is the plaintiff-appellant not an 
only child, but it is not alleged that 
the” mother was re-married or intends to 
re-marry. pi 

(6) had to do witb the claim of a 
grandson, the son of the orasa son, and 
discussed the status of the orasa son. It 
does not help ta a decision of the present 
ease. The incidental remarks contained in 
it, to the effect that it is settled law that 
on the death of one parent, it is only the 
eldest child that can claim a one-fourth 
share,” cannot be regarded as an authority 
in support of the plaintiff-appellant’s case. 

(7) had to do with aclaim by the eldest 
daughter to one-fourth of property inherited 
by her deceased mother against her father 
on his re-marriage. That was an entirely 
different situation from that of the present 
case. 

Mi Min Tha v. Mi Nawi is decidedly 
against the plaintiff-appellant. The plaintiff 
in- that case was the eldest daughter, and 
she was held to have no 
property of her deceased father during 
the life-time of her mother, who was the 
heir of her deceased husband. and not any 
of the children (but the eldest son who 
had a right to claim one-fourth) till the 
mother’s death. 


The question of the eldest daughter’s 
right as against tho mother was very fully 
investigated anew in Mi Saw Myin v. Mi 
Shwe Thint with the result already stated. 
. In the course of this investigation the 
* texts contained in section 3L of the Kinwan 
Mingyi’s Digest, Volume I, were examined, 
as well as several Lower Burma rulings. 


The sections of the Kinwun Mingyi’s 
Digest on which the  plaintiif-apgellant 
relies are 30, 31, 32,33 and of these section 
831 only is directly applicable. It has been 
stated in argument, however, that the 
plaintiff-appellant has been living separately 
and that assertion has not been contradicted. 
Tf it is correct, the section precisely appli- 
cable would seem to be section 36 and the 
texts contained in it are all against the 
plaintiff-appellang But if the plaintiff- 
appellant has not been living 
and section 31 applies, Iam “of opinion 
that, as was held in Mz Saw Myin’s case, 
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the texts contained in that section, when 
carefully examined, furnish no support for 
the claim put forward by the plaintiff- 
appellant, 

None of them give the eldest daughter 
the right to claim one-fourth. 

The contention of the learned Advocates 
for the plaintiff-appellant is that the only 
advantage the eldest son has over the 
eldest danghter is that he can claim one- 
fourth whether he is the eldest child or 
not, whereas the eldest daughter can only 
elaim one-fourth where she is also the 
eldest child. But I am unable to find in 
the texts of the Dhammuathats any sub- 
stantial support for this contention. 

The rules relating to the eldest son’s or 
eldest daughter’s right to one-fourth must 
clearly be understood in both cases to refer 
to the orasu son, 2.e., the eldest capable son, 
and the orasa daughter, z.e. the eldest 
capable daughter [see Mi Min Dinv. Mi 
Hle (9)|. But this is not the point. The 
point is that the texts giving the orase 
daughter the right to claim one-fourth do 
not authorize her to claim one-fourth from 
her mother at least where her mother has 
not married again. 

This being so, it is unnecessary to consider 


whether the existence of other children 
and especially of a brother makes any 
difference. < 


The plaintiff-appellant did not base her 
claim on the rules contained in section 31 
eldest (orasa) 
daughter the right to a share of slaves, 
buffaloes, ete. 

These rules also were not to be applied 
except in certain circumstances, and are 
scarcely applicable at all to modern conditions 
of life. 

My conclusion is that the lower Court 
was right and that plaintiff-appellant’s 
claim against her mother for a one-fourth 
share is unsustainable. l 

The appeal is dismissed with costs. 

Appeal dismissed, 
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MADRAS HIGH COURT. 

First Civin Appear No. 20 or 1912. 
January 6, 1915. 
Present: Sir John Mdward Power Wallis, 
Ku, Chief Justice, and Mr. Justice 
Hannay. 

Sri kajah K. R. V. KRISHNA RAO 
BAHADUR—-DEFENDANT— APPELLANT 

VETVSUS 
Sri MUTHANGI BUCHI RAMMAYYA 
GARU AND OrHERS— PLAINTIFFS — 
RESPONDENTS: 

Evidence Act (I of 1872), ss. 63, 65, 144 -— Public 
document——Proof—Secondary evidence— Certified copy 
nol preserved ~Olher evidence, whether admissible. 

Where a certified copy of a lost public document 
is not preserved, other secondary evidence of the 
_ contents of it is admissible. [p 809, col. 2. ] 

In the matter of a collision beliceen the “Ava” and 
“Brenhilda’, 5 C. 569, 5C.L R. 33, Kulundan v. 
Kunhunni, 6 M. 80; 7 Ind. Jur. 77, followed. 

Orders issued by public officers in the discharge 
of official duties kept together ina register in the 
usual course of business shonid be presumed to be 
acenrate copies of the original public documents and 
are admissible in evidence as “secondary evidence” 
of such public documents under sections 63 and 65 
of the Evidence Act. -[p. 810, col. 1.) 


Appeal agaiust the decree -of the Court 
of the Government Agent of Guadaveri 
at Cocoanada, in Original Suit No. 1 of 1940, 

Mes-rs. N. Subba Rao, P. Narayanamurtt 
and P. Sumasundaram, for the Appellant. 

Messrs. M. O. Parathasaratht Atyangar, 
S. Srintousa diyangar and T. Rama Chandra 
Row, for the Respondents. 


JUDGMENT.—This ts an appeal against 
a decree of the Court of the Government 
Agent of Godaveri in a suit brought by the 
plaintiffs to recover possessiou of a village 
which, they allege, was granted to their 
predecessors by the predecessors of the 
defendant, the zemindar of Polavaram, by a 
permavent grant in the year 1 97 and was 
gontirmed to them by an ancestor of the 
present zemiundar hy a takeed of the year 
1530. The Government Agent has writien 
a very careful and exhaustive judgment 
in which the whole evidence is dealt with. 
The general effectof the plaintiffs’ evidence 
is to show that they have held this village 
for a great many years on an annual pay- 
meni of Rs. 8 and have claimed to hold it 
asa mokhasa village paying a koattubadé of 
that amount. We have Exhibit Y which? 
is a deed of gift in l¥46,in which it is 
styled their ancestral mokhasa property. We 


pave Exhibit Gof 188., a Will by which 
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a share in this village was bequeathed, that 
Will was contested ina suit in which Ex- 
hibit AA is the judgn.ent. Then, we have 
registered leases Exhibits A and HJ, of 
1872, by which the village was leased ly 
Chotabi, the then respreseniative of the 
family as per mokhasa property ; and by 
Extlibit B in 1823, she sold it to the vendor of 
the present plaintif. Chotabi died in the year 
1892 and it wak not for another ten years that 
the present defendant claimed to resume the 
village. On the other hand, the defendant 
relies upon the fact that the numerous zemin- 
dart accounts which he has put in evidence, in- 
clud r g lists of the zemindari villages, nowhere 
treat this asa aokhasa village. ln seme 
earlier accounts, several mokhaso villages 
are entered but this is not. But in seme 
of the later accounts, if is treated as an 
jara village, that is to say, a village which 
has been leased under an jara or lease- 
deed to the predecessors of the present 
holder, 


It is not necessary to go into the whole 
of this evidence here. Roughly, the effect 
of it is that the village is not treated in 
the zemindar? acecunts and documents which 
have been put in evidence as a mokhasa 
village anywhere. ln this state of things 
the plaintiffs rely upon secondary evidence 
of their title and the Agent has accepted 
that evidence. In 186. the predecessors cf 
the plaintiffs undoubtedly put’ in a claim 
before the Znam Commissioner that this village 
should be registered as an tnam village, 
but they put itin through the wrong ‘Tabsil- 
dar and the petition was returned for 
presentation threugh another Tahsildar, and - 
it is impossible to say what became of it. 
The case for the plaintiffs is that with that 
petition they filed the original patta of 1797 
and the fakeed of 1530. Nothing has been 
found abunt the case inthe records of the 
Inam Commissioner’s office. TI do not think 


‘that any inference can be drawn one way 


or the other .from the fact that the’ inam 
was not enfranuchised. There is nothing im 
the evidence to suggest any reason why 
this particular village should be exempted 
fram liability for the payment! of: revenue 
to Guverument, whether,tlat revenue was 
paid by separate assessmen§ or by treating 
the village as part of the zeminddr?, However 
the plaintifs case is, as | have said, that 


the pailaul 1877 wad the tukeed are dopt 


< 
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and they claim tn give secondary evidence 
of those documents. 


i They rely in the first place upon Exhibit 

EF which, theappellant strongly eontends, 18 
iundmiaaiable in evidence. Exhibit EK was 
produced in Court from the reeords of the 
Collector. The evidenve is that the estate 
came under the management of the Court 
of Wards under Regulation V of 1804. 
The Collector was the agent of the Court 
of Wards and was the person who was in 
charge of the zemindari while it was under 
the mandgement of the Court of Wards. 
Exhibit EK purports to contain copies of a 
number of orders relating to the Polavaram 
zemindari which, as the Government Agent 
states inhis judgment, are dated from the 
27th of December 1832 to the 20th of May 
1333. ‘It was produced in Court from 
the Collector’s office about a year before 
the actual hearing on a summons taken out 
by the plaintiff and, therefore, the defen- 
dants ‘had the fullest opportunity to examine 
it and detect any traces of forgery, and 
ib was marked at the close of the plaintiff’s 
case, apparently withont objection. The 
Government Agent in his judgment is under 
the impression that its gennineness was 
admitted. Mr. Subba Rao who conducted 
the case has-stated that this is not sc, and 
we accepted his statement;at the came 
time we cannot think that the objection 
against its genuineness was very strongly 
pressed ‘at ‘tliat time as distinct from its ad- 
missibility. The Government Agent says “the 
register ” (Exhibit EE) “is like numbers of 
“similar ones in the Collector’s office and was 
kept in the ordinary course of business as 
it was then: carried on.” My learned 
brother who is sitting with me has seen 
similar records frcm the Vizagapatam 
Government Agent’s office and the Bench 
elerk’s statement is to the same effect. I 
cannot but think that if its genuineness 
in this sense’ had been challenged, any 
number of registers might have been produced 
to show that it is,as the Government Agent 
SAYR, “like upmbers of similar ones in the 
Collector's: ‘office: records and was kept in 
the ordinafy course of business as it was 
then carried “on”: That it was keptin the 
ordinary course of business can, | think, 
be jiuferred from an inspection of the docu- 
ment itself. Tt is ‘a record—a necessary 
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record too one might say—of the ordeis 
passed by the Collectoras Agent of the 
Court of Wards with reference to this 
Pulavaram estate, which was then under his 
charge. Some of the orders purport to bear 
the signature of the Collector, A. Crawley. 
This particular order aud some of the 
other orders do nob purport to bear his 
signature. [b was produced from proper 
custody and the defendants had abuudant 
opporiunity to inspect it and if there was 
anything suspicious about it, we have not 
the least doubt it would-have been brought 
to our notice, more especially as in some other 
eases the .nterpolation of documents in the 
Collector's offiee has heen brought to light. 
We see no reason whatever on an inspection 
ourselves of this document for doubting its 
genuineuess. 

The next question is whether itis admis. 
sible. The first objection taken to its 
admissibility was ‘that under the ft vidence 
Act this was a public document and that 
in the case of public documents under the 
terms of section 65 a certified copy of a 
publie document, aud no other secondary 
evidence, wasadmissible even whena public 
document had been lost. There is something 
to be said for this contention on the wording 
of the section, but this contention has been 
over-ruled ina very lucid judgment by Mr. 
Justice Wilson, which is reported in In the 
matter of a collision between the’ Ava” and the 
“ Brenhilda” (1), and this Court has taken 
the same view in Kalandan v. Kunhunni 
(2). 16 would, I need hardly say, be a most 
unfortunate state of the law if no secondary 
evidence of the contents ofa lost publie docu- 
ment were admissible unless a cetified copy 
happened to have been preserved. The 
Legislature can never have intended such a 
state of things and Mr. Justice Wilson has 
given good reasons in his judgment for 
holding that itis notthe right coristructian 
of the section. Ifthat bent so, then the 
case comes within the provision in the section 
that any secondary evidence of the contents 
of a document is admissible, because then it 
comes within clause (c) (of section 65), that 
is to say, thecase where the original haa 
been destroyed or lost. 


(VAC, RAR, AO. L. R, 33], 
(2) 6 M. 80; 7 Ind, Jur 77, 
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Then, Mr, Subba Rao contends that if this 
be so, still the secondary evidence must be 
secondary evidence of thenature defined in 
section-63. Now, section 68 says, ‘secondary 
evidence means and includes......(3) copies 
made from or compared with the original”. 
Mr. Subba Rao contends that in the present 
case if is not shown that this Exhibit Juki 
isa copy prepared from the original. Mr. 
Rangachariar on the other side contended 
that the register was itself the original, 
but we are unable to accept that contention. 
We think, however, that it is shown that 
this document which is produced from the 
proper custody was a register of orders of 
the Collector relating to this zemindari which 
was kept in the ordinary course of business 
by the Colleetoras agent of the Court, of 
Wards. Now, section 114 says that “the 
Court may presume the existence of any 
fact which it thinks likely to have happened, 
regard being bad to the common course of 
natural events, human conduct, and public 
and private business, in their relation to 
the facts of the particular case”, and itis 

unnecessary to bring the case within any of 
’ the very numerous illustrations which are 
appended to it. In this state of things we 
feel justified in presuming that Exhibit EE 
is an accurate copy of the order which was 
actually issued by theagent to the Court of 
Wards. That order is not now forth- 
coming; notice hasbeen given tothe defen- 
dants to produce it,and they have not produc- 
ed it, nor isthere any reason to presume that 
it isin existence. In these circumstances 
we think that Exhibit EE may be admitted 
as secondary evidence of the order which 
was issued by the Collectoras agent of the 
Court of Wards. 


Turning to Exhibit EB, it sets ont that 
the plaintiff’s predecessor had presented a 
petition saying the said village was granted 
to her’ father as inam under a patia by 
Mangapathi Devu Garu, that is, the zemindar 
of the year 1797; since then, they had been 
enjoying it and owing tothe death of the 
late proprietor, Jagayya Garu, that is the 
predecessor of the present defendant, the 
talug was under attachment and that the 
Amin prevented the collection of rents, and 
prayed that her documents may be perused 
and orders issued for payment by the ryots 
as usnal. In respect of this the following 
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documents were produced, viz., one patia 


è granted in 1797 and a ‘tkadayah and one 


document by the late proprietor showing that 
the village was re-granted tothe petitioner. 
It is, therefore, ordered that there should be 
no ohsh action to the petitioner collecting 
the rents of the villuge and_ the kattubadi 
of Rs. 8, that is. the quit-rent payable by her 
should be entered inthe accounts as the 
demand for the village. Thus the mokhasa 
title of the plaintiffs was asserted and 
recognized by the agent of the Court of 
Wards on a perusal of their title-deeds which 
ave now lost. : Í 


As the Government Agent has pointed out, 
the genuiness of Exhibit EE is strongly 
corroborated by Hxhibit DD which is a copy 
of a judgment of the District Munsif’s 
Court of Seethanagran in the year 1835 in 
Original Suit No. 122. One half the page of 
this judgment hasbeen destroyed but the 
other half remains ‘perfectly legible and, 
therefore, itis possible to gather what the 
nature of the suit was from what remains, 
and there are also certain statements which 
clearly appear. The suit would appear to 
have been brought by the predecessors of 
the plaintiffs against the ryots, who apparently 
had refused to pay the plaintiffs and had. 
attorned to the then zemindar who on that 
account was made the ‘first defendant but 
did not trouble to appear. The fact that 
he did not appear goes to show that he 
admitted the plaintiffs’ case. At page 97 of 
the printed documents; Exhibit DD clearly 
refers to the grant of 1797 and says that it 
fixed an ‘annnal payment of 5—prohably 
pagodas—on the village [ “and gota permanent 
potta written” ] and italso médntions that a 
takeed was written, which evidently refers 
to the takeed of 1830 which is mentioned 
in Exhibit BEE, And, as apheirs from the 
list of documents appended to the judgment, 
both these documents were then produced in 
Court. The second one is described as exe- 
cuted onthe 24th September 1830, Vakruti 
„. . bya . .' wand Jagayya Garu’—. 
that is, the defendant’s predecessor. The 
judgment is given against thé tenants and 
there is also some mention at: dhe close of 
the judgment of “katiubad?? of the village, 
which is the proper term for ‘ the quit rent 
payable by a mokhkasa village! but is not the 
proper term for-rent payable fuder an tjara a, 
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On this évidence, the Government Agent has 
come to the conclusion that the plaintiffs’ case 
is night and that the village was the subject of 
parmanent grantin 1797, which was confirmed 
in 1830 dt a kattubadi of Rs. 8. This being 
so, the mere fact that the nature of this 
tenure is not. recognised in the zamindar’s 
accounts goes for very little and certainly 
cannot counterbalance the fact of the conti- 
nuous assertion of title by the plaintiffs, 
confirmed as it is by this document, Ex- 
hibit EE, showing a recognition of the 
mokhasa tenure by the agent of the Court of 
Wards when in charge of the estate. 

We may refer to another fact which the 
Government Agent relies on as strongly 
supporting the plaintiffs’ case, that is, 
although the zaminday’s accounts show the 
predecessors of the plaintiffs as djardars, 
yet there was never any exchange of pattas and 
muchilikas between them as there was in the 
case’ of every other zara in the estate. 
The explanation put forward that during 
most of this time, the wardars were two 
Mohammadan ladies who sometimes lived at 
Rajahmundry and sometimes at Hyderabad 
seems altogether insufficient. These ladies 
were capable of executing other documents 
and were capable -of executing muchilikas 
too, if they had recognized that the tenure 
was ara. ` 

The defendants rely upon Exhibit VHI, 
which is an ¢sthiharnama or a sort of pro- 
clamation or public notice of the year 1853 
which describes the plaintiffs’ predecessors as 
holding under a cultivation lease. The 
Government Agent thinks this may have 
“been a merely erroneous assertion, but, how- 
ever this may be, we are not inclined to 
attach much importance to it. 


The defendants also rely upon Ex- 
hibit XVII series—they are three receipts 
given by the defendants for the payment of 
Rs. 8 and they do undoubtedly treat this as 
Wara cist. Those receipts were produced 
apparently by. cultivators who held under the 
lessees of the plaintiffs’ predecessors and 
-they aré not documents which ever got into 
the plaintiffs’*hands or gotto their know- 
ledge. We do nog think that these three 
receipts can be ‘sufficient evidence of the fact 
that the plaintiffs’ predecessors agreed to 
hold under an jara tenure instead of under 
mokhasa.teaure, waich- they always claimed 
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to hold under in all the documents which 
they executed and which, according to the 
evidence, in our opinion, has been proved to 
have existed. 

On the whole, we agree with the conclu- 
sion arrived at by the Government Agent and 
dismiss the appeal with costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
First Civit Appeaus Nos, 219 anp 241 
or 1910. 

June 16, 1914. 
Preseni:—Mr. Justice Stephen and 
Mr. Justice Mullick, 

In No. 219 ox 1910 
Raja GANGA NARAIN SINGH— 
Drrenpant No. 2—APPELLANT 
VETSUS 
SHASHI BHUSAN RAI—PLAINTIPF AND 
OTHERS—DEFENDANTS—RESPONDENTS. 
In No. 241 ov 1910 
THe NOWAGARH COAL COMPANY, 
LtD., DEPENDANT— APPELLANT 
TETSUS 
SHASHI BHUSAN RAL-—-PLAINTIFF AND 


OTHERS— DEFENDANTS —RESPONDENTS. 

Mining rights, transfer of—Rent-free—Brahmottar, 
grant of, nature of, before Permanent Settlement — 
Mining rights, how fur uffected—Zemindar presumed 
owner of underground rights. 

A yrant of a rent-freo brahmottar of the whole of a 
mouza made before the Permanent Settlement by the 
gemindar did not transfer any mining rights to the 
grantee. [p. 815, col. 1.] 

Hart Narain Singh Deo Bahadur v. Sriram Chakra- 
varti, 6 Ind. Cas. 785; 140. W. N. 746; 11 ©. L. J. 
653; 7 A. L. J. 633; 8 M. L. T. 51; 12 Bom. L. R. 495; 
20 M. L. J. 569; 37 O. 728; (1910) M. W. N. 309; 37 
I. A. 136, followed. 

On the title of the zemindar boing established, he 
must be presumed to be the owner of the under- 
ground rights thereto appertaining, in the absence 
of ne that he ever parted with them. [p. 815, 
col. 1 

Durga Proshad Singh v. Brojo Nath Bose, 15 Ind, 
Cas, 219; .6 C W, N. 482; (1912) M. W. N. 425; 11 
M. L. T. 387; 9 A. L. J. 462; 15 ©. L. J. 461; 14 Bom, 
L. R, 445; 23 M. L.J. 26; 801. A. 133; 39 C. 696; 
and Megh Lal Pandey v. Raj Kumar Thakur, 84 C, 
358; 11 ©. W. N. 527; 5 ©. L. J. 208, referred to. 

Jyoti Prosad Bingh v. Lachipur Coal Co., 12 Ind, 
Gas. 482; 14 O. L. J. 361; 16 0. W. N. 241; 38 0. 845, 
referred to. 


Appeals against the decrees of the Subor- 
dinate Judge, Manbhum, dated the 28th of 


February 1910. 
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- In No. 219 oy 1910. 

Dr. Rash Behary Ghose, Balbus Lalit Mohan 
Ghose and Karuuuwmey those, for the Appel- 
ant, 

Mr. 8S. P. Sinko, Counsel, Babus Bepin 
Behari Ghose, Satish Chandra  Mookerjee, 
and Hem Chandra Movkerjee, for the Respond- 
ents. 

Ix No. 241 or 1910. 

Mr. Graham, Counsel, Babns Monmotha 
Nath Mookerjee and Kunja Behari Sen, for 
the Appellant. 

Babus Bipin Behari Chose, Satis Chandra 


Monkergee, Dalit Mohan Ghose and Hem 
Chandra Moskerjee, Sor the Respondents. 


JUDGMENT.—The plaintif brought 


this suit to have the mvurasi rent-free 
brahmottar title of his lessors, defendants 
‘No 3 to 185, to the mouzi Gobindpore 


established; and to have it declared that he 
has aright to mines in the mouza and that 
the first defendant has no saeh right. His 
case is that at some time before the Perma- 
nent Settlement the mouza in question was 
ia the zenindury of Raja Jaga Mohun Singh, 
the ancestor of defendant No. 2, who granted 
itas brahmotfur to the ancestor of the 
Chakravarty defendants (Nos. 3 to i8) by a 
puttah, dated the 26tn May 178% and on 
that being lost by a second pultah, cated 
the 10th Derember 179.. On the lth of 
June and the Ist December 1907, the 
plaintiffs tock a settlement of the uoder- 
ground rights of the whole mouze from the 
Chakravartys and commenced to exercise 
them by sinking a pit. In the following 
March the principal defendants opposed 
their doing so, and proceedings under section 
145, Criminal Procedure Code, were institut- 
ed, which Jed to the defendanis being 
declared to be in possession. Hence this 
action. 


The defendants generally deny the 
plaintiff’s title. and set upone of their own. 
This is that on the 25th Jaruary 1893, the 
secend defendant made a settlement of the 
mining rights inthe monza to one Purna 
Chandra Dwan, who assigned- them to tke 
Kattras Jherriah Company who abandoned 
tham in 1898. From that time til) 1599, 
the Court of Wards, who had taken over the 


TT state of defendant No. 2, triod to- secure-a 
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elessee of the mineral rights, and eventually 


settled them with the first defendants on 
the 3rd October 189', who say that they 
been in possession. Bhey 


limitation, as they say that he was net in 
possession of the mines or minerals for 
more than 12 years before’ suit. The 


- defendants raised a further point during the 


hearing that the plaintifi’s lease of 1907 
conveys nothing to him, as the Chakravartys 
had Jet the same property to Dr. Saise 
in 1896 and that lease was still ontstand- 


ing. 


The suit was decreed by the Subordinate 
Judge of Manbhum, and both the defendants 
have appealed against his decree. They 
have appealed separately; but the two 
appeals have been heard together, and 
we need not distingnish between them. 

The points raised before us by the appel- 
lants are as follows: — | 


1. There isno evidence of a permanent 
lakherng brahmottar grant made in favour of 
the pluintiff’s ancestor; 


2. If there was any such grant it. 
comprised only cultivated and not waste or 
danga land; , 

3. Sach a grant, whether made before 
or after the date of the Permanent 
Settlement, conld not pass any mining 
rights; 

4. The suit is barred by limitation as the 


defendant and his lessees had been in pe- 


session of the mines in the land for more than 
12 years; 

ð. The suit must fail because there was a 
lease to Saise prior to that of the plaintitf, 
which was actually subsisting atthe time of 
the institution of the suit. 


The evidence of a permanent Jakheraj 
brahmottar grant in favour of the plaintiff’s 
ancestors rests in the first place on the parta 
pnt forward by the plaintiff. This is dated 
the 27th Aughran 1197=the 10th December 
1790, and contains a gift from the ancestor 
of defendant No. 2 to Lakshan Chakravarty 
of mouza Gohindpore as brahmottar. It also 
recites that the grantorghad granted a putia 
to Bhagwat Chakravarty on the 15th 
Jeyt 1192==the 26th May 1784, but that 
as it was lost he granted a second patta, 


The lower Court. has diskelieved the authen- 
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ticity of this document, and we are not 
prepared to arcept: it as authentic. THe 
reasons for accepting it are that itis prodneed 
from. proper custody; reference was made to 
it in the Settlement proceedings in 1871, 
in Registration proveedings in 1877, and 
in the proceedings ander section 145, 
Criminal Procedure Code, in 1908, that we 
have mentioned. The reasons for disbelieve 
ing it given by the lower Court are that 
the writing and paper do nat appear to be 
so old as they purport to be, that tt was 
not produced either in the proceedings tindet 
section 143 or wlen this suit was brotight. 
The plaintiff denied having seen it in his 
deposition in this suit, though he snid the 
contrary in the criminal proceedings; the 
Judge disbelieves the evidence of Shashi 
Bhusan Chakravarty, who speaks to its 
custody and eventual discovery, for reasons 
with which we agree, and he gives good 
reasons for doubting the indorsements on 
the-back of the document purporting to show 
that it was produced in the proceedings 
in 1871 and 1877. The defendant is 
not concerned to deny that there may have 
been a grant in 1781; but he suggests that 
as the terms of that grant were not such as 
would snpport the case now made by the 
-plaintiff he has forged Jixhibit 2 to take 
the place of the grant alleged to have been 
lost. For ourselves we can ohly say that the 
grant of 1790 has not heen sufficiently well 
proved for us to beable totrrat it as authentic. 

The question then arises whether the plaint- 
iff can make ont a titlein the Chakravartys, 
his grantors, apart from the dis«recited 


patta, and again we agree with the Judge — 


who finds that the Chakravartys held the 
mouza under a rent-free brahmottar grant 
and not as a service tennre. We see no 
reason. however, for holding that the grant 
was made either before or after the Permanent 
Settlement. The evidence afforded by the 
mulki papers of 1843 (Exhibit 1) where 
the Raja returns Bhagwat Chakravarti as 
holding under a bruhmottar putta of 1784, the 
jammabandi of 1854 (Exhibit B-z) where 
the manager of the Court of Wards shows 
Gohindpore as rent-free the return of IS6L 
(Exhibits 1413) where the Raja describes 
Gobindpore as brahmottar, the claim by the 
Chakravartys in 1871 (Exhibit 5) to hold 
the mouza in rent-free brahmotiar with its 


recognition by Mr. Rowlitt (Exibits 5 and 12), 
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the adniission in the road cess return of 
1872 (Bxidbib 19) that Gobindpore was 
brahmottdr: ayah th aigh it Was rtitde liy a 
iititiawer ou Pebalf of the mihak, largely 
owalah atiy inferente tliat ean he drawn 
from the Pedi pts (Exhibits 8-30 to 
B-39)in whieh the Chankravartys are deseribed 
ag mens while the application for the 
registration of the monza as rent-free 
brahmottar aid its rejection (Røhibit 7?) do 
not. at least, tell against the defendanis’ 
contentions sinte it is not attempted to show 
that the land is free from payment of 
reventie, which ib world have been for the 
application to have sucdeeiletl, ; ; 

This brings us to the second polnt in 
the appellants’ case, whieh is that the lands 
granted to the ancestors of the plaintiff's 
grantors were only the cultivated lands in the 
monza and did not inelnde the waste lands. 

From Exhibit B-79, the general (tonzi) 
register of revenue-paying landsin Manbhum, 
it appears that the area of Gobind pore, as 
it is now known, is 76 acres, which is about 
220 bighas. Was the whole of this granted, 
in whatever manner, to the Chakravatys? 
The answer to this question depends in part 
on doenments that ve have already consider- 
ed. Thusin the mw ki papers of 1843 the 
area of the land referred to is Stated 
to be approximately 54 ighas. The “remarks 
column” is provided to show “how many 
bighus of the said monyet are patit lands, how 
many brgles cullivated, whether inhabited or 
without habitation; and it does show that 
‘in this manzi there are 24 bigkas of cultivat- 
ed land, 39 brghas of danga land not inhabit- 
ed.” b also gives boundaries, which on the 
evidence of both parties, in the opinion of the 
lower Court, are boundaries of the entire 
mousa, and the correctness of this fincing 
has not been disouted before us. 

In 18461 the thatbust map was being pre- 
pared. The Raja made a return (Exh’bit 
13) “that the mouzr is brahmottar,” saying 
nothing of any distinction between the waste 
and the cultivated land. A deposition by 
Ram Kanai Chakravarty Cixhibit 17) seams 
to show that measurement was made of the 
asli-mouza and no other tola was included, 
and that the entire mouse wan given to 
Bhagwat Chakravarty, the grantee in 1784, 
In settling the faek5 xt bonndaries it seems 
(Exhibit 19) that the matter was left entirely 
to the Chkravartys, and that the Raja con- 


STs 


tented himself with making the return, 
Exhibit 13, which we have already referred 
to. The hadbust map itself (Exhibit 16) 
indicates the extent of the mouza as only 9 
bighas 10 cottahs, and the boundaries do not 
seem to have any relaton to those given in 
mulki papers. This does not fit in with the 
case made by either party and leads to the 
conclusion that the map is not to be relied on 
and measurement of whole mouza was made 
“by Ram Krishna Mistri (Exibit 12) in 1871 
when he fotind that it contained 59 bighas in 
all. We agree, however, with the Subordinate 
Judge that, for the reasons* he has given, 
there may have been waste lands outside the 
mouza. The road-cess return of 1872 
(Exhibit 19) made by the Tahsildar of the 
Court of Wards in 1872 (Exhibit 19) and 
subsequent returns made by the Chakravartys 
are all made without any reference to the 
existence of waste lands which, if the law 
contained in Act IX of 1980: B. C., had been 
complied with, would have been an indication 
“that no waste lands existed in the mouza. 
We find it difficult, however, to attach much 
weight to this argument in face of-the reasons 
for not doing so advanced by the Subordinate 
Judge and the evidence to which he refers. 


In the proceedings in 1871, when the 
Chakravartys applied to have their brahmoitar 
released from rent it does not appear that 
either they or Mr. Rowlett, the Manager for 
the Court of Wards, recognised the mouza as 
containing more than the 59 bighas mention- 
ed inthe measurement papers of that year. 
In the application for registration made by the 
Chakravartys in 1877 (Exhibit 7) we find that 
it is stated that the area of lands, which 
include Gobindapore, has not been found out 
by measurement; but that a measurement 
by murris, that is by a unit of cultivated 
land, is given, a fact which supports the 
view taken by the Judge of the road-cess 
papers. 

In 1904 wehave a curious petition from 
Akshoy Kumar VUhakravarty (Exhibit B) in 
which he complains that the Katras Jherriah 
Coal Company called the Bird Coal Company 
is “unjustly possessing the surface lands of 
Gobindpore and another mouza undera right 


derived from the Raja’s estate’; asa result of 
which an order was made (Exhibit B 26) by the 


Court of Wards disallowing the claim male 
to the: waste lands of Gobindpore. The order 
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itself was based on the road-cess returns 
and isof no importance; butas the Katras 


` Jherria Company were tn possession of the 


land merely for mining purposes, the limits- 
tion of the complaint in the partition to sur- 


„face rights is certainly curious. 


In the land acquisition proceedings in 
1905 there seems to be no doubt that the 
manager for the Raja received all the 
compensation for waste land that was acquir- 
ed, while the Chakravartys obtained com- 
pensation only as cultivators. The Raja’s 
rights to the waste land seem thus to have 
passed uncontested, a conclusion highly 
adverse to the full claim made by the plaintiff. 
The Judge, however, points out that the 
acquisition proceedings were based on a 
mistake, asthe Chakravartys were supposed. 
to have a kherajt and, not as they in fact 
had, a lakheraj brahmottar; that the Chakravar- 
tys may not have known that the dang 
lands were being ascribed to the Raja and that 
the amounts in question were not large 
enough to make litigations profitable. This 
conclusion depends in parton the evidence 
of Shashi Bhushan Chakravarty, whom 
elsewhere the Judge has not been inclined: 
to trust, and in view of the fact that 
he was a party to the proceedings and in 
fact received compensation under them,. ib- 
is difficult to believe that he did not 
know that it was also paid tothe Raja, 
as he swears it was not. 


This concludes‘all the evidence on which 
we must decide this part of the case; and 
we feel that any decision we come to 
must be open to considerable doubt; and 
necessarily so, becanse it is probable that 
for many years both the Chakravartys and 
the Raja regarded the lands as of no 
value, and both sides may well have exer- 
cised rights over them without attracting 
the notice of the other. On the whole, 
however, we feel disposed to attacl moré 
importance to the earlier than to the later 
documents before us: and while we regard 
the mulki papers as ambiguous as to the 


point before us, we attach a good deal 
of importance to the Raja’s return of 
1861 and to the fact that the Raja 


edid not care to take any® part in settling 


the fihak map, which he probably would’ 
have done had the mouza been divided 
between the Chakravartys arid himself. On 
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the other hand, we should not like to depend; 
much on the road-cess papers and though 
the Land »:Acquisition proceedings have to 
be earefully considered, we cannot consider. 
that they outweigh the conclusion we draw 
from the earlier proceedings. Under these 
circumstances we hold, theugh with con- 
siderable doubt, that the waste lands were 
included in the brahmotiar granted. to the 
‘Chakravartys. 

We heve next to deal with the most 
important point in the case, which on the 
findings that we have come to is as follows: 
Did a grant of a rent free brahmotiar of 
the whole of a mouza made before the 
Permanent Settlement pass any mining rights? 
From this point of view we consider ‘that the 
case is covered by the decision in Hart Narayan 
Singh Deo Bahadur v. Sriram Chakravartt 
(1). In that case the Subordinate Judge and 
the High Court both held that the defend- 
ants had a permanent tenure at a fixed 
rental in the plaintiff's 
was nothing to show how 
originated, or 
not been setiled about mineral rights at 
that time. The first Court held that the 
minerals did not pass to the grantee, 
partly, it appears, becatise of the low rent 
that was-reserved. This Court set aside 
that finding, holding that the zemindar had 
divested himself of everything except the 
nominal proprietorship and turned 
right practically into a pérpetual annuity 
of the amount of the rental. This decision 
was reversed in the Privy Council. The 
finding as to the nature of the tenure 
created is not overruled and seems to be 
accepted; the inference drawn by the 
Subordinate Judge from the smallness of 
the jama is noticed, and it was held 
that. on the title of the  szemindar 
being established he must be presumed 
to be the owner of the under- ground 
rights thereto appertaining, in the absence 
of evidence that he ever parted with them. 
We are unable to distinguish that case 
from the present. It then seemed prob- 
able that the tenure was created after the 


Permanent Settlement. The present tenure 
| 
(1) G Ind. Cas. 785; 370. 723: 14 C. W. N. 746; 
11 ©. L. J. 6528; TA. L. J 633: R M. L. T. 41; 12 Bom. 
L. R. 495; 20 M. L. J. 569; (1910) M. W. N. 809; .37 L 
A. 136. 


the tenure 
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may according to our view have been 
created either before or after that event. 
If, however, it was granted before the 
Permanent Settlement, the case for the 
appellant is stronger than if it were granted 
afterwards, as the zemindar’s interest at 
the time of the grant must have been 
restricted to a ten years’ Settlement, which 
may lead us to suppose that he would 
have been unlikely todeal with the minerals 
even if he had the power to do so. In the 
former case the jama reserved was low; here 
nojama atallis reserved. The area of the 
holding affected in Hari Narayan Singh’s case 
(1) does not appear from the judgment, and 
in the present case the point does not 
help us, as we have held that the whole 
mauza was transferred. Had only a small 
proportion, such as 54 bighas ont of 200, 
been affected, it might have been argned 
that the zemindax would not have parted 
with his mineral rights on’ so small a 
scale, as we are admittedly deciding the 


case by imputing intentions to the parties, : 


which in their ignorance of facts. known 
to us they could never have. formed: and 


“ib is this that makes the second point we 


have decided: one of essential ‘importance. 

The rule Jaiddown in Hari Narayan Singh 
v. Miram Chakravarty (1): was afterwards 
followed in Durga Proshad Singh v. Brojo Nath 
Bose (2), reversing the decision in this 
Court, [see Brojanath Bose v. Durga Prosad 
Singh (3)] but nothing else was then 
decided that, bears on this case. In Megh Lal 
Pandey v. Raj Kumar Thakur (4), it was 
held that the insertion of such general words 


‘as mat hak hakak, with all rights in the 


original grants, would pass the minerals, and 
it is suggested that it was this decision that 
led to similar words being inserted into 
Exhibit E, the patta in this case. On our find- 
ings, however, the terms of that document are 
of no importance. The present case closely 
resembles Jyoti Prosad Singh v. Lachipur Coal 
Company (5), where it was held that the 


(2) 15 Ind. Cas. 219; 39 C. 696; 160. W. N. 482. 
(1912) M. W.N. 425; 11 M. L.T. 337;9 A.L 
462: 15 C. Ls J. 461; 14 Bom. L. R. 443; 23 M. L 
46; 39 T A. 138. 

(3) 24 C. 753; 5 C. L. J. 583; 12 C. W, N. 193. 

(4) 34:0. 888; 11:0. W. N. 527; 5.0. L. J. 208. 

(5)- 12 Ind, Cas,.482; 38 G. 845; 14C. L.J, 361; 16 
C. W. N. 241. 
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Thet first is ihat the- Sait “is, barred. hy 


"Limitation, as the^ defendant and his lessees. 
habeen in possession ‘of the mines ins the 
laud for mre than, twelve years, As to this: 
| we agree with fhe fiudipgs of the lower 
Cour, theigh, We think that othe facts of 
the case Nifs: finding is not strong enough,. as 
the mining operations of the Katras Jherriah , 
: Gompany hofie 1896 were obviously of thé - 
~~ gltshtost possible kind. 
ahe “see, remaining point’ is that ‘the’ 
Tenit must RAT because there was @ ‘lease ta 
Mr, Saisé*prior to that. of the plaingilf, and + 
thatit was subsisting at the time: of the suit. 7 
This point was reéised at the very. lash stage’ 
of the trial, the ongs of proving bhe lease and 
its continuance up to the date of the trial waa 
on the defendant, and he has not discharged _, 
it. We, therefore, agree withthe lower Court 
that ble lease cannot stand in the plaintiff's 
way. 
The result is that both the appeals 
us are decreed with costs. 
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(6) 25 Ind. Cas. 819; 200. L. J. 304 19 C. W. N. 
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o a ALLAHABAD HIGH COURT. 
Ciıvın Revision Perrrios No. 176 oF 1914. 
February 26, 1915. 

Present: —Mr. Justice Chamier. 

BADRI DAS AND OTHERS—APPLICANTS œ 
TEVSUS 
SHEO NATH-SINGH— RESPONDENT, 
Provincial Inselrency Act (ITE of ANOT', s. 18— 
Recei.er—Sale-proceeds realized before adjudication of 


fre, A 
get lijmantidebtar as “thsolvent->Clains òf Receiver son 
sich bales t proceeds, na ae io pe Se 
“Wiiere tlre” shale’ :proceed tii in eacntfoy ofa decree 
gřotoalized ý or: bhoja lementst:Vt or is adjudicats t 
. digolvant “the: interim. Byler had mo claim to Such 
| provepds. oe 4 


Civil revision ‘petition’ agdinstran order of the 
Small: Ganse “Court ‘Judie of .Cawnpore. 
„M M Uma. Shanker Bupa, for the “Appli- 
a 


” ants. v aha 


JUDGM ENT. Thes n 'appliêants | obtained 
a decree againat.*the respondent, Sheo Nath, 
ih the, Gérrt’ of Small Causes,’ in execation 
‘of which they brought agentdin ‘property to 
Sale. ou ~ Jilly 16th, 1914. An “#afder” was 
“made that the proceeds sof the sale should be 
paid to the decree- holders, “less ‘thet corts 
of the. salé. One me nih "before “this the 
-jadgment- debtar: Had applied to 4 declared 
insulvent, and antuterim Receiver had been 
appointed under section 13-yf the Provincial + 
Insolvency’ Act. On July 18th, that is, two 
days after the sale, the interim Receiver 


3 made | B report to the Gourt on which an order 


was passed that the proceeds of the sale 
„ Were* not to be paid to the decree-holders, 
“and a. few days later the Court orlered that 
the? money sliotld be. given back “to the 
patchasera of the, property and that the sale 
should be set “aside. This is the order against 
avhich: the’ present application is directed. 
The case tis covered by the decision of this 
Court in wr Chand v. Murari Lal 1), The sale 
proceeds, were realized“ “before the judement- ` 
* debtor was adjudicated insolvent. ‘Therefore, 
the Receiver had no elaim to them. I am 
informed * ‘that’ the judgment-debtor has not 
upto date been adjudicated insolvent. How- 
ever that may be, he had not been adjudicated 
insolvent when the proceeds’ of the sale were 
realized. I allow this application and set 
aside the order of the Court below. The 
applicants will get their costs from te 
respoudent, judgment-debtor. 


a kA all ie 
a) 16 Ind. Cas, 188; 10 A. L, J. 252; 34 A. 628. -` 
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Present:—Sir Join Ed ward Power 
Kr., Chief J ustite,.and. Mr. J usijce Hannay. 
PILLADI VENKANNA, MINOR BYV 4 

NEXT FRIEND PI LEADL UFENKATA, 4 5; 
RATNAM—PiaiNvige— APPELLANT | f 
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. i 
PILLADL GANGAMIEA-2Dayenpanr 
“RESPONDENT. | | "3 


Hindi Jago partion of Pigdomption— 
Burden of pi oof * 

Where the evjdence don to provei. ~pattition” 
is merolyi, oral and, nob documentary and where it 
ig’ against the, intérests+of one of the parties to the | 
partition » to “egt it, the  spresumption is that no“ 
such partition took place. “Ep. 818: senl L]. 


The burden of proof in such éiredimgtances is on 
the party who assertsathat thé partition- tool? place. 
[p. 818, col. 1.] ic a 

Appeal against the decree of the Distriet 
Court of Kistna at Masylipatam, iy Original 
Suit No. 640f 1911. 

FACTS.—Suit to declare a Will void arid, - 
inoperative. The properties dealt, with by 
the Will belonged to joint’ ‘Hindu family: 


Wu 


wia a. that -the testator being, a 


ae the” “death oft the 
Sd "sf « adequate’. ‘explanation was fortlicoming’: sand 


‘testiiton,, for. which no 


‘marksman F “oral 


fostimony ‘Caquld not be relied on ‘to prove . 


the 


composed of the plaintiff, a minor, and his” 


uncle and the Will was by his nucle, the 


defendant. The wife of the testator asserted ~has, been “proved: 


a partition. The District Judge upheld the 
partition and the Willand the Appeal is’ 
-Sagainst that decree. ` * NA 

Mr. N. S. Narasimhacharian, “Yr Mr. 
F. Ramadoss, for the Appellants, con- 
tended (1) that the story of” a partition 
was improbable and unlikely, (2) that 
a partition between an infant of tender 
years as the plaintiffin this case and his 
paternal uncle who had no issues was im- 
probable, (3) that it was not in the interest 
of -the minor, (4) that there was no motive 
for the partition, (5) that there was no 
antecedent quarrel or misunderstanding be- 
tween the infant’s mother and the paternal 
uncle which alone generally would lead up to 
a partition in Hindu families, (6) that 
the recital contained ina lease of the entire 
properties, admittedly genuine, to the effect 
that what was being leased out was “ our 
half share” was stromg evidence negativing 
‘the partition as the document came into 
. existence subsequent to the alleged partition, 
and(7) that in the absence of any documentary 
` evidence, oral evidence was unreliable and 
worthless. The Will was not genuine because 


‘has attached to them.” 


Wi. T wo -Tg : 
” Mr. T. Rangachari iar, for the Respoùdents, ` 

‘arewed (1) i that the Will: wasa nåtural Will, - 

* “that there Aras plenty. ‘of otal evidence in 

thê case as tó? the partition which the. 


_ District: ‘Judge had believed, (2) that thel. 
.plaintiff’s © mother 


being a young . * widow" 
would’ naturally have wished td live sepirately 
“from the«unele, (2) that the absence of any 
motive’ did not . “matter, and” (4) thf a kie- 
onus $f-proving*the partition and the \Vail 
-had ssufficiently been discharged by” ah 
* defendant, L 

JUDGMENT. -—-This is in effect a g 
brought by +he „plaintiff, ‘as “minor, for a 
declaration that the suit property “was the 


Y 


joint family’. property of himself and his _ 


` undivided uncle, now deceased, “and that the r 


: alleged Will of the undivided uncle ` ig.void ey 


and ingpegative. / 
very careful’ examination ” of the? ‘asidence 
has comeé.,to the convtlusiyn ‘that the alleged: 
partition ‘between. - “the plaintiff rand ‘Hig, ugele 
There “are, however, 
certain facts in the case which appear to 
us to be deserving of mere Weight than he 
In the, first place, 
the” alleged partition does not appear to be 
a very probable one. The family consisted 
of the husband of the defendaut and the 
minor. It is not alleged that the minor’s 
nucle, who was then the manager of the 
family,.was wasting the property or that it 
was otherwise to the interest of the minor 
that a partition should take place. The uncle 
died in diabetes withintwo years from the 
date of the alleged partition and as he had 
no issue, it was decidedly against the 
interest of the minor that a partition.should 
take place. It is said that the young mother 
of the minor may have wanted a partition 
for purposes of her own. It is unnecessary 
to consider the limits of a mother’s 
authority to enter into a partition, as the 
question has xot been argued before us, 
because we think thut in circumstances such 
as those I have mentioned, the partition 
should be proved by very clear and satis- 
factory evidence and on the whole we are 
not satisied that it has been so proved 


‘The District “Judge OURA 
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ta 


"4 whereas 
= documents, Exhibits B, C-1 and C-2, they are 


‘There is no direct evidence 


“and to pay Rs. 
-minor which he was to get celebrated him- 


the fact that the 


‘executed. `° 


P 
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the partition. .1t is admitted that both‘the 
uncle and the minor continued to. live in 
the same house’ after the alleged division. 


‘Six months later an agreement, Exhibit D, was 
` entered into with the minor’s maternal uncle 


under which the whole of the family pro- 
perty was leased to him for seven years on 
condition that he was to discharge certain 


debts of the family, that he was to pay 


grain worth of Rs. 40 a year to the uncle 
244 for the marriage of the 
self; This direction is explained as due to 
intention was that the 
minor was to marry the daughter of the 
lessee. In this agreement, Exhibit D, the 
property leased is referred to as“ our one 
half share” and that seems to us to be very 
extraordinary language to use if there really 
had been a partition. The defendant relies 
upon the fact that Exhibit D is said to have 


-been made between the lessee and the uncle 


and the minor ty his guardian and mother, 
in the case of certain previous 


said to have been executed i in Jajor cf the 
uncle and “ his undivided son,” the minor, 
thtough his mother, guardian. Then reliance 
is placed upon a document, Exhibit I, which 
was drawn up by the plaintiff’s lst. witness. 
According to his evidence thai document was 
drawn up at ‘the time when Exhibit D was 
His explanation is that, as 
the lands were to be put in possession of 
the lessee for seven years the deceased wanted 
a memorandum of his share. We do not 
think that this is entitled to much weight 
as evidence of partition. That is all the 
documentary evidence in the case. There 
is a certain amount of oral evidence to 
prove the partition, and the plaintiff relies 
upon certain slight discrepancies in that 
evidence. Wedo not attach so much im- 
portance to that, as wedo mot think it is 
safe to act upon oral evidence of that kind 
in support of a partition such as is set up 


‘in this case, partition which appears to 


us to be contrary to the interests of the 
minor and exceedingly unlikely to have taken 
place. Wedo not think thot the defendan? 
has satisfied the onus which was upon her 
to establish such a partition. 


So faras the Will is concerned, as there 
was go partition and as, therefore, the pro- 
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in writing, of° 


Hoa: 


~ 


perty bequeathed under five Will i is joint 
family property, the Will, even if genuine, 
is inoperative and the plaintiff is entitled 
to a declaration that. it is not binding .on the 
suit properties. 

We, therefore, allow the appeal and decree 
the suit with costs throughout. 

Appeal allowed ; 
Suit decreed: 
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CALCUTTA HIGH COURT. 
ÅPPRAL FROM ORIGINATL, Decree No. 411 or 
1913. 

February 26,,1915. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Teunon. 

Srimati Raw KUARMANI SINGHA 
MANDHATA— PLAINTIFF—ÅPPELLANT 
Versus 
His Hidarna Tae Hon’ se [RTISHAM-rL-MULK, 
Rats-cp-Dowia AMIR-UL-[TMARA NAWAB 
Asaf Qapex Syren Sin WASIR ALT MURZA 
_ Khan Bahadur, MaARABAT JUNG, K.C.S.1, 
K.C.V.O., Nawab Bahadur —Derunnoanr— 


RESPONDENT ` 

‘Civil Procedure Code (Act V of 1908), 0. VI, r.4, 
O, XIV, r. 2, construction ag nla Act (IX of 
1908), 38. 6, 8, 9, 22, Sch. Art. 
insanity and Ue E 
save —Cowrt of Wards, position of—Suit, riyht of— 
Representative capacity, suit in—Plaint, amendments 
made in—Properties belonging to idols, transfer of, 
by Court of Wards—Court of Wards Act (IK of 1879), 
8. 18, scope of. 

Order XIV, rule 2, Civil Proeedure Code, does not 
only apply to cases in which the issues of fact have 
not been settled, but also to cases where the Court 
has not postponed the settlement of the issues of 
fact. [p. 819, col 2.] 

Rai Yatindrt Nath Chowdhury v. Hart Charan 
Thowthury, 26 Ind. Cas. 954; 20 ©. L. J. 426, not 
followed. 

Under the terms of the Indian T.imitation Act, 1908, 
no other canse of disqualification than those men- 
tioned in the Act, viz., minority, insanity and idiocy, 
can be admitted to save limitation and time runs 
against a disqualified proprietor whose property is 
taken under the Court of Wards. [p. 820, col. 1.] 


No one except the disgnalified proprietor can 
bring a suit in relation to property taken charge of 
by the Court of Wards. [p. 829, col 1] 

Order VII, rule 4, Civil Procedure Code, does not 
require that where the plaintiff sues ina represen. 
tative capacity that fact should be stated in the 
cause-title of the plaint although, no doubt, that ig 
& convenient place to state it. [p. 820, col, 2.) 


Ql Minority, ~ 2 
disqualifications toe 


~ 
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=a A 
The*amendments made in the plaint by the leave ° 


of the Judge cannot, in any view, amount toan 
addition or substitution of a new plaintiff within the 
mearfing of section 22of'the Indian Limitation Act. 
[p 820. col. 2; p. 821, col. ! | 

Where certain properties belong to idols the convey- 
ance of those properties by the Court of Wards, isa 
nullity, and Article 91 of the Limitation Act does not 


apply. [p R2l, col 1] 

The Court of Wards can only deal with the pro- 
party of the ward the in manner provided by section 
Anes a ‘Court of Wards Act (IX of 1879.) [p. 82], 
col I 


Appeal TNE the decree of the Subordi- 
nate Judge, ‘first Court of Midnapur, dated 
the 16th of May 1913. 


Babus Ducrku Nath Chakravarte oa Kali 
Kumar Chakravarti, for the Appellant. 


Dr. Rash Behary Ghose, Babus Hemendra 
Nath Sen and Naresh Chandra Bangka for the 
-Respondent. “4 


JUDGMENT. ~* 


= Fretcuer, J.—This is an appeal by the 

plaintiff against a judgment of the learned 
First Subordinate Judge of Midnapore, dated 
the 16th of May 1913, ee the plaint- 
. iff’s suit. 


The plaintiff brought the 
declaration that a kabala, dated the 7th June 
‘1890, executed by the Collector on behalf of 
the “Court of Wards in favour of the late 
father of the defendant, and that a sub- 


> sequent kabala, dated the llth Februdry 


1901, executed in manner aforesaid in the 
like favour, are invalid and illegal, and for an 
order restoring the plaintiff to possession of 
the properties comprised in such kabalas and 
for certain alternative and consequential 
relief. , 

The issues of law and fact were settled 
by the learned Judge on the 9th of December 
1912. 

The defendant, on the 15th of February 
1913, applied to the learned Judge for the 
trial of the Ist three issues under the pro- 
visions of Order XIV, rule 2, Civil Procedure 
‘Code. The learned Judge assented to that 
application. The first three issues were in 
the following terms: 1. Is the suit barred 
by limitation P 2. Is the suit bad for not 
making the Secretary of State for India in 
Council and the Court of Wards parties to 
the suit P 38. Is the suit maintainable, in 
respect of the properties said to be debutter 
‘in the .plaint, in the present form ? For 
“the purpose of determining these three issues 
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suit for a 


-The words 
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the learned Jndge assumed, as he was bound 
to; the correctness of all the allegations con- : 
tained in the plaint. < 

These allegations of -fact so 
material to the present appeal 
simple. 

On the 30th July 18°6 upon her own 
application the plaintiff was declared.to be 
a disqualified proprietor and the Court of | 
Wards took charge of her estate. On the 


far as 
are very 


-7th of June 1890 by a kabala the Court of 


Wards sold and conveyed to the father of 
the defendant thë property to which this 
suit relates other than and except the 
Mouzas Sakdubi and Pirote. By a furthér 
kabala, dated the 11th of February 1901, the 
Court of Wards conveyed to the father of 
the defendant the two Mouzas Sakdubi and 
Pirote. The plaintiff does not state whether 
this -second kabala was executed for con- 
sideration or by way of further assurance or 
otherwise. 

The Court of Warda: on the lst of August 
1911, released the property of the plaintiff 
from its charge. The present suit was 
instituted on the 3lst of May 1912. Then. 
plaintiff on the present appeal before us has 
urged that the course the learned Judge 


‘adopted in disposing of the first three issues 


of Jaw was illegal. -The argument is based 
upon the terms of Order XIV, rule 2, Civil 
Procedure Code Itis argued that the rule 
only applies to cases in which the issues of fact 
have not been settled. The wording of the 
rule is oppcsed to. such a construction. 
“for that purpose may, if ib 
thinks fit, postpone the settlement of the 
issues of fact until-after the issues of law 
have been determined ” clearly indicate that 
the rule als> applies to cases where the Court 
has not postponed the settlement of the issues 
of fact. 


It is said that the decision in the case 
of Rai Yatindra Nath Chowdhury v. Hart 
Charan Chowdhury (1) is in accordance with 
the argument put forward on behalf of the 
plaintiff. But’ as I read that decision all 
that was decided in that case was that 
the course adopted by the trying Judge 
im that particular case was highly incon- 
venient and his procedure ought to Le 
set aside by the Appellate Court. I think 
there is no force in this argument raised 
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on behalf of the appellant. The 
argument is as to whether the suit is 
barred by limitation as regards the lands 
comprised in the kabala of the 7th of 
June 1890. It is argued that as the 
- plaintiff was a disqualified proprietor whose 
estate was under the charge of the Court 

‘of Wards time did not run against her 
` during the ‘period the Court remained in 
charge. 

Under tke terms of the’ Indian Limi- 
tation Act, 1908, no other cause of dis- 
qualification than those mentioned in tbe 
Act can be admitted to save limitation. 
The only disqualifications that sections 6,8 
and 9 of the Act recognise sare minority, 
insanity and idiocy. It is argued that 


notwithstanding this when the plaintiff 
was declared a disqualified proprietor and 
the Court of Wards Act QX of 


1879, B. C.) vested the right of possession 
of her property in the Court of Wards, 
and that the possession of the defendant 
and his father could not become 
adverse as regards the plaintiff until 
the Court of Wards released the pro- 
perty of the plaintiff on the Istof August 
1911. 

This argument in substance rests upon 
the wording of section 35 of Act IX of 
1879. No doubt the words “directing that 
possession be taken of such person and 
property’ occur in that section. But the 
whole scheme of the Act, as is manifest 
from many sections, is the taking of the 
property of the disqualified proprietor under 
the charge of the Court of Wards. The 
position of the Court of Wards being that 
of a guardian of the, disqualified proprietor, 
the possession of the guardian would be 
that of the ward and the plaintiff in that 
view was in possession when the Court 
sold the property in June 1890. Moreover, 
the Act preserves the right of suit ofthe 
disqualified proprietor. No one except the 
disqualified propietor can bring a suit in 
relation to property taken charge of by 
the Court of Wards. It is true that by 
Part VII of the Act -restrictions have 
been placed upon’ the right of the djs- 
qualified proprietor to sue. The fact, 
however, remains that no one except the 
plaintiff could have maintained a suit 
with reference to the property taken charge 
of by the Court of Wards. 
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1 think, therefore, that the learned Judge 
came to a correct conclusion when he found that 
the plaintiff's suit as regards the properties 
comprised in the kabala of 7th of June 
1890 was barred by limitation under 
Articles 91 and 142 of the Indian Limi- 
tation Act. I may mention in passing that 
the learned Vakil for the appellant informed 
us that be makes no case to bring the 
plaintiff’s suit: within section 18 of the 
Indian Limitation Act, the case of the 
plaintiff being that she knew of the frand 


all along and applied to the Court of 
Wards for release of her property in 
order to institute a suit. 


I will now proceed to deal with the case 
so far as it relates to the two Mouzas 
Sukdabi and Pirote. In the cause-title of 


the suit as given in the plaint as 
originally presented to the Court, the 
character in which the plaintiff brought 


the suit as regards these two mouzas was 
not given, although if is manifest from 
the body ef the plaint and the prayers 
thereto that the plaintiff was suing to 
recover possession of the two mouzas 
comprised in the” kabala of the llth 
Febrnary 1901 as the shebavé of certain 
idols. On the 12th of April 1913 the 
plaintiff applied to the learned Judge for leave 
to amend the plaint by stating in the 
cause-title that she sued on behalf of 
herself. and as shebatt of the idols and 
for making the necessary and consequential 
amendments in the body “of the plaint. The 
learned Judge gave the necessary leave 
and the amendments were duly made. By 
reason of such amendment the learned 
Judge has held that there has been the 
addition of a new plaintiff tothe suit and, 
therefore, the suit as regards the two 
mouzas is barred under Articles 91 and 
142 of the Indian Limitation Act. I am 
unable to agree with the view taken by 
the learned Judge. It seems to me abundant- 
ly clear on reading the plaint as originally 
filed that the plaintiff was suing as shebazt 
of the idols as regards these two mouzas. 
Order VII, rule 4, does not require that 
when the plaintiff suesin a representative 
capacity that fact shuuld be stated in the 
cause-title of the plaint, although no doubt 
that is a convenient place to state it. The 
amendments made in the plaint by the 
leave of the Judge cannot, in any view 
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I think, amount to an addition or substitu- 
tion of a new plaintiff within the meaning 
of section 22 of the Indian Limitation 
Act. Nor am I able to agree with the 
view of the learned Judge that this suit, 
so far as regards the two mouzas, is governed 
by Article 91 of the Limitation Act. The 
case the plaintiff sets up in her plaint 
is that these two mouzus belonged to the 
idols and that the conveyance of them by 
the Court of Wards to the defendant’s 
father was a nullity. Obviously Article 91 
does not apply to such a case. I think 
that there is .a case which ought to be 
tried so far as relates to these two mouzas. 
How or why they were transferred to 
the father of the defendant by the kabala 
. of ilth of February 1901 does not appear 
and that, of course, will be a material 
matter to inquire Into inthe course of the 
trial, The Court of Wards could only 


deal with the property of the plaintiff in. 
18 of the 


manner provided by section: 
Court of Wards Act (LX of 1879.) 

1 think, therefore, we ought to re- 
verse the decree passed by the lower 
Court and remand the case for trial on 
the issues so far aş they relate to the 
two mouzas Sukdubi and Pirote com- 
prised in the kabala of the llth of February 
1901. 

The decision of the. learned Judge as 
to the suit-being barred by limitation so far 
as regards the property comprised in the 
kabala of the 7th of June 1890, will 
remain unaffected by this order of remand. 
The costs of the present appeal will be 
costs in the suit. 

Tevnon, J.—I agree. 

Decree reversed; Case remanded, 





UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Seconp CIvIL Appsan No. 261 or 1914. 
November 17, 1914. 
Present:—_Mr. MeVoll, J. O. 

MI THE O—Puainxtipr—APPELLANT 


@ Versus 
MI SWE AND oTtagrs—-DsrexnDants— 
RESPONDENTS. 


Buddhist Law-~Inheritance-—Lidest daughter, 
interest during mother’s life-tinre. 
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Under the Budhist Law the eldest daughter during 
the life-time of her mother has not such au interest 


è in the estate of her deceased father as is conten- 


lated in section 91 of the Transfer of Property Act 
p 828, col. 1.] 

The rule appears to be as follows:— 

1. The eldest daughter can only claim one-fourth of 
the bulk of the estate if her mother dies first and she is 
capable of replacing her mother in the house-hold. 
[p. 824, col. 2.] 

2. Sometimes the eldest daughter on marrying 
and leaving the parental roof is given her share of 
the estate during the life-time of both parents, In . 
that case she has no further claim on the estate. 
[p. 824, col. 2; p. 825, col. 1,3 

3. If this has not happened the eldest daughter 
on the death of her father is entitled to certain 
specified property and her mother gets the bulk of 
the estate. Po 825, col, 1.]- 

4. Tf on the death of the father the mother marrics 
again the eldest daughter is further entitled to one- 
fourth of her father’s wearing apparel and ornaments, 
but her mother still retains the bulk of the estate. 
[p. 825, col. 1.] 


Mr. Tha Gywe, for the Appellant. 
-Mr. A. C. Mukerjee, for the Respondents. 


JUDGMENT .—The plaintiff-appellant sued 
for the redemption of some land which 
she alleged had been mortgaged by her 
grandmother, Ma Swe Mi. She is the only 
child of Ma Swe Mis deceased son, Maung 
Lu Pe. The lower Appellate Court dis- 
missed the suit on the ground that as her 
mother, Ma Yo, was still alive, the plaintitf- 
appellant had no such interest in the land 
as would entitle her under section 91, 
Transfer of Property Act, to redeem it. 

The plaintifi-appellant has appealed to 
this Court, and it is urged in the first 
place that as Maung Lu Pe’s eldest daughter 
she has a vested interest in his estate and, 
secondly, that as her mother, Ma Yo, has 
married again plaintiff-appellant has a right 
to an immediate partition with her mother 
and has, therefore, a right to redeem, It 
has been pointed out that i6 was held by 
the Judicial Commissioner of Lower Burma 
in Me Onv. Ko Shwe O (1) and in Ma Me 
v. Ma Myit (2), that on the death of one 
parent the eldest child, whether son or 
danghter, could claim one-quarter of the 
estate from the surviving parent and thatin 
Ma Gyi v. Maung Po Hmyin (3), it was 
practically held that not only the eldest 
child but the younger children obtain an 
einterest in their parents’ estate on the 


(1) S. J. b. B. 878. 
(2) P. J. L. B. 48. 
(3) 8 Ind, Cas, 439; 3 Bur, L, T. 45, 
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death of one parent—an interest which will 
be recognized by the Courts. 

The arguments on which these rulings 
are based are, however, vitiated by the 
fact that mistranslations of the texts from 
the Dhammathats were relied on, as | point- 
oe in Mi Saw Myin v. Mi Shwe Thin 
4). i 

The rnle as to when the eldest son or 
the eldest daughter can claim one-quarter 


of the bulk of the estate has been 
clearly pointed out by Chan Toon and 
is as follows: On the “death of the 


father, the eldest son, if competent to take 
his father’s place, can claim one-quarter of 
the bulk of the estate, because he is so 
competent. But (as he cannot replace her) 
if his mother dies before her husband, he 
cannot claim one-quarter of the bulk of 
the estate but only certain specified property. 
Similarly it is ouly when the mother dies 
- first that the eldest daughter can claim 
one-quarter of the bulk of the estate: against 
her mother she can only claim certain 
specified property, as 1] pointed out in Mz 
Saw Myz'n’s ease (4). 


There is ample authority that the rule 
is as stated.. I pointed out same of the 
authorities in that case and I shall 
incidentally refer to others when dealing 
with the next point. I have so far been 
referring to cases where the surviving 
parent does not marry again. When there 
is a re-marriage the case is not so simple. 
In the present case Ma Yo is said to have 
married again, and the question is whether 
her only daughter can on that account 
claim a share of property which her father 
inherited during the marriage. Of course, 
if Maung Lu Pe had _ pre-deceased his 
mother, Ma Yo would have no claim to the 
latter’s property and the plaintiff-appellant 
would be the sole heir, but it is clear 
that Maung Lu Pe died some years :fter 
his mother and so his share of her 
estate became the lettelpwa of himself ind 
his wife. 

The learned Counsel for the plaintiff- 
appellant relies on Ma Thin v. Ma Wa 
Yon (5), in which a-Full Bench of the 
Lower , Burma Chief Court held that a, 
daughter being an only child was entitled” 


(4) 15 Ind Cas. 919; U. B. R. ( 912) I, 125, 
(5) 2 L. B. R. 265. 
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to cl im a one-fourth share of her parents 
mother, when the 
latter re-married after the father’s death. 
The judgment’ was delivered by Mr. Justice 
Birks and he clearly indicated that the 
question was by no means an easy one. He said 
that the matter was dealt with in section 
44 0f U Gaung’s Digest in which texts 
from 12 Dhammathats were collected and 
that of these seven Dhammathais allowed 
the daughter to claim a share whilst the 
Manukye, Manu and Amwebon were 
:gainst this rule. I think it likely that 
there is a misprintin the judgment. There 
does not appear to be such a Dhammathat 
as the Minja and though there is a Dhame 
mathat.called the Kaingza no text from 
it appears in section 44 and I think it 
not unlikely that “Kaingza, Minja” is a 
misprint for “ Kungyalinga.”’ Thus six 
only of the texts collected in section 44 
are apparently in favour of a partition on 
the mother’s marrying again. Mr. Justice 
Birks apparently overlooked the Dhamma 
when he said that the Manukye, Manu 
and Amuwebon seemed to say that the 
eldest daughter was merely entitled to a 
quarter share of the father’s clothes and 
ornaments. So of the 12 texts collected in 
that section six are in favour of a partition 
and four against one: the other two do not 
refer to daughters at all. Furthermore 
these six texts do not agree amongst 
themselves as to whether all the children 
can claim a partition or only the eldest 


daughter. Mr. Justice Birks also referred 
to ‘the Velosa, Rasi and Kyetyo Dham- 


mathats and said that as aceording to 
texts from them collected in section 81 the 
eldest daughter was entitled to one-fourth 
of the estate on the death of her father, 
whether her mother married again or not, 
no texts from these Dhummathats appeared 
in section 44. I shall refer to these Dham- 
muthats later. 

Mr, Justice Birks did not explain what 
induced him to accept the rule laid down 
by the six Dhanvmathats referred to above 
rather than that laid down .by the other 
four Dhammathats; he did not say that 
he would decide according to the numerical 
majority and he did not go into the 
question of the weight to be attached to 
the individual Dhammathats and the 
Manukye, which ‘by common consent has 
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greater weight than any other Dhammathats 
is one of the minority, 

After referring to section 44 of the Digeste 
Mr. Justice Birks quoted at length section 
159% of the Attasankhep1a Dhammathat 
which is certainly in favour of a partition 
on either parent marrying again, and 
apparently it was this text that proved 
the deciding factor, though Mr. Justice 
Birks did not say so. Beyond saying that 
as a matter of fact partiti.n of property 
was usually effected on a second marriage, 
he gave no reason at all for selecting one 
rule rather than the other. He merely 
said, “there is certainly ample authority in 


the Dhainmathats for holding that a single» 


daughter is entitled to claim one-fourth 
share of the joint estate from her mother 
on the death of the father when the mother 
re-marries.” This 1s quite correct, but 
unfortunately there is also ample authority 
in the Dhammathats for holding the contrary 
and the question is what principles are to 
be followed in choosing between contra- 
dictory texts. 

The Attasankhepa Dhammathat was 
compiled by the late Kinwun Mingyi, U 
Gaung, and is entitled to much weight. 
No doubt the law as administered when it 
was compiled was not exactly the same as 
it was when the earliest Dhammathats 
were written 1,000 years previously: 
Nevertheless, I believe. it is correct to say 
that the various Dhammathats do not really 
lay down the case-law as it stood atthe 
time they were written, but the opinions 
of the compilers as to what the law had 
originally been. Every now and then we 
come across indications that this is so. 
There is one in section 44 itself. In the 
Yazathut the compiler, after laying down 
the rule that the. eldest daughter can 
claim one-fourth of the estate and that the 
younger children can only get their shares 
on the death of the surviving parent, goes 
on to say: “Although the above is the 
statement of the law in the Dhammatiats, 
yet as the surviving parent has not remained 
“single controlling the children as he or she 
ought to do, the younger children should 
be given half the deceased parent's share”, 
Thus the compiler first states the law ‘as 
he believes it to be according to ancient” 
authorities and then says how in his opinion 
the law ought to be altered. Unfortunately 
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there is nothing to show whether his. 
apinion was adopted; the instances of case- 
law are few and probably for the most, 
part legendary. Consequently the date of 
a Dhammathat furnishes practically no clue 


to its authority and the Atiasankhepa 
cannot, therefore, ` claim special 
authority merely because it is the most 


modern of all the Dhammathais. In the 
“introduction ” to the translation it is 
stated that the work contains the views 


of U Gaung on the law as it actually 
stood at the time of its compilation, but as it 
is also stated that. it was prepared on cons 
sideration and ‘comparison of all the 
available texts, it would appear that the 
compilers views were based not on practice 
but on theory,. not en case-law but on 
The unknown author of this 
introduction goes ontosay: “It (the ~Atiasan- 
khepa) is not to be regarded as” the~ ultimate. 
authority on questions of Buddhist Law, but 
the Courts will find-it useful as a work. 
of reference and it may fitly be consulted 
as explanatory - of the older Dham- 
mathats,” . l 

Now if section 159 of the Ałtasankhepa 
be read in the light of these remarks, it 
will be seen that it is an attempt to 
reconcile numerous very conflicting texts. 
It must be considered as a commentary 
and not as an authority in itself and in 
my opinion, the attempted reconciliation of, 
the conflicting texts is not successful, | 

How conflicting those texts are was, I 
think, hardly realized by the learned Judges 
who decided Ma Thin v. Ma Wa Yon (ò). | 

For instance the text from the Panam 
cited in section 44 runs as follows: “Children 
can claim partition of inheritance, when. 
after the death of the father the mother 
marries again.” But the text from the 
same Phammathet given in section 33 runs: 
‘The daughter living with the mother shall 
inherit the estate on the death of the 
mother. She has no right to protest should 
the estate be exhausted by the mother 
during her life-time in the maintenance of 
herself and her subsequent husband.” Of course, 
the most natural attempt to reconcile these 
two texts would be to assnme that the 
first of them refers to children living apart 
from their parents, and a distinction 7s 
drawn inthe Aftasankhepa between children 
who continue to live with their mother 


£24 a 
MI THE O v, MI SWE. A 


‘after her marriagé and those who live 
separately, but the rules laid down there 
apparently have no place in any of the 
other Dhammatiats, they are an agglomeration 
of contradictory: texts with the addition of 
other ‘rules invented apparently for the 
purpose of harmonizing them. Anyone 
attempting to reconcile these two contradictory 
texts from the Panam as suggested above 
would find on reading section 36 of the 
Digest that lis attempt was a. failure, 
because the text from the Panam in that 
section runs as follows: “On the death of 
the father, the danghter living separately 
from the parents shall get such property 
as ornaments and cups used in the 
performance of a ceremony and given her 
by both parents at the time of performing 
it. She should be given a dowry commensurate 
with the means of the parents, when she is 
given in marriage and she leaves the parental 
roof with her husband.” Clearly she isnot to 
get one-fourth of the ‘estate. 


To take some other Dhamathat relied 
on by Mr. Justice Birks. The following four 
texts are from Vtlasa: 

Section 34, “Children other than the 
eldest child are entitled ‘to partition of 
inheritance only when both parents are 
dead.” o 

Section 36, On the death of the father 
the rule of partition betwen the mother 
and daughters living separately is as follows: 
The daughter shall get the property such 
as gold............ given her ......... when she 
was young......... On the death of the father 
. the mother alone is entitled to all the 
property. The daughter living separately 
can get only what is given her by the mother 
‘through affection.” 

Section 38,“On the death of the father 
the mother gets the whole estate. The 
daughters living with the mother shall not 
get anything while the mother is still 
living. The mother has the right of use 
of the estate for life for the maintenance 
of herself and her subsequent husband.” 

Section 46, “After the death of the 
husband the ‘wife shall not say to her 
children that partition shall be made only 
on her death. The children shall have their 
inheritance, althongh she may not marry 
again.” . 

Is will Le seem that these texts all 
from the same Dhammathat are hopelessly 
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conflicting : there is no possibility of 
reconciling them. The Rast on which 
“Mt. Justice Birks also relied is not a whit 
more cousisent. On the other hand the 
Dhammathats which Mr. Justice Birks reject- 
ed, viz, tbe Manukye, the Dhamma, the 
Manu and Amuwebon are not self-contradictory 
and agree with eneh other. To the texts 
from these Dhammathats quoted in section 
44 may be added the following textfrom 
the Dhammathatkyaw given in section 36: 
on the death of the father the rule of 
partition between mother and eldest daughter 
who hves apart from the parents, is as 
follows: 

‘The daughter shall get such proprty as 
necklaces, anklets, bracelets, earrings, hair- 
pins, gold, silver and slaves and bullocks, 
buffaloes, lands, ete., given her by both 
parents, when she was young, at the 
ceremony of placing her in the cradle, of 
first tying the hair into a knot, and at 
the time of her marriage Such property 
has become ber separate property.. She shall 
also get the property given her when she 
set up a separate establishmeut. On the 
death of the father the mother obtains 
all the property. Should it be exhausted by 
her on her maintenance or on that of 
herself and her subsequent husband or in 
the performance of works of merit Jet it 
be so: the children living with her are 
entitled to the residue if there is 
any.” < 


It must be recognized that it is impossible 
to reconcile the different Dhammathats and 
I think that those of them should be rejected 
which are inconsistent with themselves, 
This is obviously necessary, because if 
it were decided to rely on one of them 
it would be impossible tc decide which 
of the contradictory texts to accept as 
binding. The other Dhammathats are not 
self-contradictory and they agree very 
well with one another, and it isa matter 
of satisfaction that one of them should be 
the Munukye which has generally been 
considered to have special authority. 

The rule then appears to be as follows:— 

1. The eldest daughter can only claim 
one-fourth ef the bulk of the estate, if 


eher mother dies first and? she is capable 


of replacing her mother inthe household. 
2. Sometimes the eldest daughter on marry- 
ing and leaving the parental roof is give); 
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her share of the estate during the life-time 
of both parents. In that case she has no, 
further claim on the estate. 

3. I£ this has not happened, the eldest 
daughter on the death of the father is 
entitled to certain specified property and 
her mother gets the bulk of the estate, as 
explained in Ma Sawe Myin v. Mi Sham 
Thin (4) 

4. If on the death: of her father the 
mother marries again, the eldest daughter 
is further entitled to one-fourth of her 
father’s wearing apparel and ornaments, but 
her mother still retains the bulk of the estate. 

In the Manukye Dhanvmathat there is 
a further provision that if the mother 
marries again, the eldest daughter’s share 
of the whole estate shall be publicly made 
known and shall be kept in the custody 
of the mother. This clearly indicates 
that the eldest daughter cannot claim this 
share during her mother’s life-time, and there 
are so many texts permitting the mother 
to exhaust the whole of the property in 
maintaining herself and her second husband, 
that if seems clear that the eldest daughter 
does not obtain a vested interest, as defined 
in section 91 Transfer of Property Act, in 
this share until her mother’sdeath. It looks 
as if this provision was meant to safeguard, 
the eldest daughter’s shareas against her 
own brothers and sisters and the possible 
offspring of the second marriage. 

I am, therefore, of tke opinion that the 
plaintiff-appellant has not such an interest 
in the propery sought to be redeemed 
during the life-time of her mother as is 
contemplated in section 91,Transfer of 
Property Act, and that, therefore, the decision 
of the lower Appellate Courtis correct. 

The appeal is accordingly dismissed with 
costs. 

Appeal dismissed, 


INDIAN CASES. 


MUHAMMAD HAMID ALI KHAN V. MUHAMMAD ASGHAR ALI KHAN. 


825 


ALLAHABAD HIGH COURT. 
First Civie APPEAL No. 162 or 1912, 
March 5, 1915. 

Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 

Hakim MUHAMMAD HAMID ALI KIJAN 
—PLAINTIFF—-APPELLANT 
Cersus 
MUHAMMAD ASGHAR ALI KHAN AND 
OTHERS— DEFENDANTS——RESPONDENTS. 

Mortgage-—Sale-deed of mortgagee rights—Considera- 
tion, whether mortgagor can question the passing of— 
Sale-deed, necessity not mentioned in, effect of. 

If the assignee of a mortgagee right brings 
a suit on the basis of the mortgage, the mortgagor 
or his transferees cannot question the passing of 
the consideration of the. assignment between the 
mortgagee and the plaintiff. [p. 828, col. 1.] 

Ahmad-ud-din Khan v. Sikandar Begam, 18 A. 256; 
A. W. N. (1896) 52, referred to. 

The absence of any mention of necessity in the 
bond on which the loan is taken is no ground for 
holding that the transaction is fictitious. [p. 827, 
col. 2. | f 

First appeal from the decision of the 
Subordinate Judge of Bareilly, dated the 
19th February 1913. 

Mr. `B. E. O'Conor, (with him the Hon’ble 
Dr.-Teji Bahadur Sapru), for the Appellant. 

Dr. 5. N. Sen, for the Respondents. 

J UDGMENT.—This appeal arises ont of a 
suit brought by the plaintiff-appellant to 
enforce a mortgage said to have been given 
by Hakim Vilayat Ali Khan, a large landed 
proprietor of Aonla, to one Nazir Aliin 1895. 
The deed of mortgage purports to have been 
executed on August 30th, 1895, on behalf of 
Hakim Vilayat Ali Khan by Daud Ali under 
a special power-of-attorney. The plaintiff. 
appellant claims to have purchased the mort- 
gagee rights of Nazir Ali by a sale-deed 
dated January 24th, 1900. Hakim Vilayat 
Ali Khan and Nazir Ali are both dead. The 
claim was brought against eight persons, 
the first two of whom are legal representa- 
tives of Hakim Vilayat Ali Khan, the third 
is the purchaser under a private sale-deed 
of a portion of the mortgaged property, the 
fourth, fifth and sixthare auction-purchasers 
of another portion, and the last two are 
the legal representatives of Nazir Ali. One 
of the latter died during the pendency of 
the ‘suit and his heirs were brought cn the 
record by an order dated February 25th, 
1811. The first six defendants contested 
the suit on various grounds. They denied 
the genuineness of the mortgage of 1895 
and the sale of 1900 as also the special 


O attorney. 


226. 


INDIAN CASES. 


‘igus 


è 
MUHAMMAD HAMID ALI KHAN t. MUHAMAD ASGHAR ALI KEAN, 


authority of Dand Ali. They further pleaded 
that the mortgage in suit was effected by 
Daud Ali in collusion with Nazir Ali for no 
consideration without the kaowledge of 
Hakim Vilayat Ali Khan, and that if it was 
executed- by the latter, he executed it to 
defraud his creditor, Rai Durga Prasad, 
the ancestor of defendants Nos.4 to 6. It 
was also alleged that no consideration passed 
on the mortgage in. suit or on the sale- 
deed of January 24th, 1900. The learn- 
ed Subordinate Judge of Bareilly in whose 
Court the suit was filed, while upholding 
the special: authority of Daud Ali and the 
execution of the mortgare-deed of 1895 
and the sale-deed of 1900, found that 
both were “bogus and paper transactions.” 


He was of opinion that inthe present case 


where the plaintiff was enforcing a mortgage 
against bona fide purchasers for value who de- 
nied its genuineness, if was for the plaintiff to 
prove in the first instance both the execution 
and the bona fide character of the deed; that 
the recital in the deed of 1895 as tothe 
passing of consideratiou was no evidence 
against the purchasers who were third 
parties; that the indebtedness of Hakim 
Vilayat Ali Khan, the absence of any 
mention of the necessity for which the 
loan in suit. was taken, the want of 
proof of passing of consideration on the 
the deeds of .1895 and 1900 (the evidence 
on the point having been disbelieved), the 
doubtful means of Nazir Ali to advance a 
sum of Rs. 5,000 and the sale of the 
mortgagee rights to a close relative of 
the mortgagor these were the reasons which 
made the learned Subordinate Judge hold 
that the transactions of 1845 and 1900 
were fictitious. He accordingly dismissed 
the claim. The plaintiff has preferred 
this appeal. He contends that he has 
proved the gennineness of the mortgage 
in suit as also of the sale of 1900. In 
fact as to the latter he maintains that 
the question of the passing of 
consideration does not arise in the present 
zase as between himself and the contesting 
defendants. 
of the transactions of 1895 and 1-00 depends 
upon the credibility of the evidence. To 
take up the mortgage in suit first. Pt 
was executed, as has already been remarked, 
by Daud Ali on behalf of Hakim Vilayat 
Ali.. Khan under. a special. power-of- 
Daud Alihas been examined 


The question of the character’ 


and he deposes to the execution of the 
emortgage and the receipt of Rs. 5,000. 
One Nazir Husain deposes to the same 


effect. He swears that its. 5,000 were paid 
in his presence as consideration for ‘the 
mortgage. ‘There is nothing in the evidence’ 
of Daud Ali or Nazir Hussain to make us: 
diseredit it. The defendants-respnndents’ 
would, however, ask us to reject the evidence 
of Daud Aliand Nazir Hnssain for the reasons 
given hy the learned Subordinate: Judge. 
It is said (I) that if Hakim Wilayah 
Ali Khan executed the mortgage in suit 
he executed it with the object of defrauding 
his principal ereditor, Rai Durga Prasad, and 
that ts borne out by the heavy indebte Iness of 
the Hakim; and thatas a mutter of ficti the 
Hakim never execnted the mortgage. Daud Al 
in collusion with Nazir Ali, a man of straw, 
fabricated the deed and practised a fraud on 
the Hakim. In support of the latter allegation 
the defendants-respondents examined three 
witnesses, namely, Sarap Narain, Ram 
Chander and Sheo Chand. The last two 
state that they saw a notice in the 
possession of Daud Ali from the Hakim 
calling upon the former to return the 
mortgage-deed of Nazir Ali. Ram Chander 
also says that he saw a draft of a plaint 
on behalf of the Hakim by which the 
cancellation of the mortgage-deed of 
Nazir: Ali was songht. He admits that 
he saw the draft of the plaint in 1910 
at the house of his master in the possession 
of one Wahid Ali Khan, a nephew of the 
Hakim, and the notice two years after 
in 1912. Daud Ali showed him the notice, ` 
because he, Daud Ali, wanted to sell 
himself and make money, as the production 
of the notice would have been a complete 
answer to the claim .of the plaintiff. 
Ram Chander is a servant of the defendants. 
respondents Nos. 4 to 6,the sons of Rai Durga 
Prasad, and his evidence is not disinterested. 
Besides his evidence, even if credible, is 
not conclusive. He does not say that the 


drafts of the notice he saw bore the 
signature of the Hakim. If Daud Ali 
is a person of such a character as Ram 


Chander makes him out to be it is quite 
conceivable that Daud Ali showed a forged 
notice purporting i% to be, from his 
former master in order to make some 
money from the  defendants-respondents 
Nos. + to 6. But itis scarcely credible that 
Daud Ali would venture to play such 
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a trick after having given evidence on 
oath almost two months before in support 
of the gentiineness of the deed of 1295. He 
was examined as a witness for ‘the 
‘plaintiff on November 17th, 1911, and 
according: to Ram Chander the draft of 
the notice was shown to him on January 
Ath, 1912. Wahid Ali Khan who is said 
to have shown the draft of the plaint has not 
been examined on behalf of the defence. 
The other witness, Sheo Chand, is a man 
of no status. He was at one fime in 
the seryice of Durga Prasad and on his 
own admission he is a mere acquaintance 
of Daud Ali. He also says that Daud Ali 
showed him the notice and a letter from the 
Hakim with the object of getting him, the 
witness, to persuade the defendants-respond- 
ents to buy them. The witness was promis- 
ed 10 per cent. on the decree presumably in 
favour of the defendants-respondents Nos. 
4 to 6. The same remarks apply to the 
evidence of Sheo Chand as to that of Ram 
Chander. Sheo Chand deposes to a letter 
which he saw in possession of Daud Ali from 
the Hakim. The letter was to the effect 
that Daud Ali was to obtain a sale-deed of 
the mortgagee rights of Nazir Aliin favour 
of the plaintiff, because Durga Prasad had 
taken out execution of his decree. Now 
such letter, if genuine, would be inconsist- 
ent with the allegation ofthe fabrication of 
the mortgage in suit by Daud Ali. The 
witness does not say what date the letter bore 
or that if was signed by the Hakim. He 
says that he saw the letter three years ago, 
that is, some time in February 1909. It is 
not shown that any decree of Durga Prasad 
was in execution at that time. Besides it is 
difficult to see how the decree of Durga 
Prasad could be defeated by the assignment 
of the mortgagee rights of Nazir Ali to the 
plaintiff. The evidence of Ram Chander and 
Sheo Chand Rai is both inconclusive and 
unreliable. The evidence of Sarup Narain, 
Pleader, is much too vague to base on an infer- 
ence that Daud Ali fabricated the deed of 
1895. We, therefore, bold that the mortgage 
of 1895 was execnted by Hakim Vilayat Ali 
Khan. The arguments advanced for the 
defence against its genuineness are also, in 
our opinion, of no force. The chief argumeut 
is the indebtedness of the Hakim at the time 
the mortgage was given. As there was no 
satisfactory evidence on the record about his 


financial condition, we remitted two issues to 


* the lower Court for trial by which findings 


on the indebtedness of the Hakim and the 
value of his estate were called for. ` 

The lower Court has now returned findings 
on the issues to the effect that the Hakim was 
indebted in 1895 to the extent of Rs. 89,000 
including some doubtful debts, and that his 
estate at that time was worth Rs. 2,75,000. It 
has not been shawn to us on behalf of the 
defence that the debts’ of the Hakim 
amounted to a larger sum than that found 
by the Court below. As to the valuation 
of his estate, even if the valuation 
arrived at bythe lower Court be not accepted, 
that given by the defence would show that 
the Hakim was not in financial difficulties 
in 1895. According to the defence the value 
of the Hakim’s estate in 1895 was 
Rs. 1,77,682. It cannot be said thata man 
who has an estate of that value and is indebted 
to the extent of about Rs. 90,0U0 only creates 
a morigage for Rs. 5,000 in order to defeat 
his creditors. The absence of any mention 
of the necessity for which the loan was taken’ 
is no ground for holding that the transaction 
was fictitious. A man of the position of the 
Hakim would not proclaim his private 
affairs by mentioning the need in the bond: 
forraising the loan. The allegation that 
Nazir Ali was a man of no means has not 
been made out by the defence. It is true 
that four bonds have been produced on 
behalf of the defence which go to show that 
Nazir Ali with some other persons from March 
1895 to December 1895 borrowed small sums. 
This evidence, ifnotexplained would, no doubt, 
make it ‘questionable whether Nazir Ali 
could advance such a large sum as Rs. 5,000 
in 1895. But his brother, Ali Nabi, who 
has been examined in the case gives a 
satisfactory explanation of the said bonds. 
He says that his brother, who was Nazir in 
the Rampur State and through whom the 
salaries of the petty officials of the State 
used to be paid, used to stand surety forthe 
said officials when they raised small loans. 
The creditors always asked him to stand 
surety as he could guarantee to them the 
re-payment of the loans by deducting from 
the salaries of the debtors the amount of 
fhe loans. The evidence of Daud Ali and 
Nazir Husain proves that consideration 
passed on the mortgage in snit and, as we 
have said before, we see no reason to reject 
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their evidence. Besides the .mortgage was 
put forward in 1908 in the life-time of the 
Hakim in execution of the decree against 
him by Darga Prasad and it was not 
denied by the Hakim. We hold that the 
mortgage in suit was genuine and for consi- 
deration. 

As to the ledel of 1900 its execution 
is not disputed. The objection is that no 
consideration passed on it Mumtaz 
Hussain, a marginal witness to the 
sale-deed in question, has 
for the plaintif and deposes to the passing 
of consideration. He has not been believed 
by the lower Court, because in 
opinion the sale of L9U0 was a part of the 
fraud that originated with Daud Ali in 1595. 
The lower Court considered the evidence of 
Mumtaz Hussain ‘not on its own merits, but 
in the light-.of the circumstances which in 
its opinion showed the mortgage transaction 
of 1845 to be fraudulent. As it has been 
shown that the said circumstances do not 
exist and do not prove the transaction of 
1295 to be fictitious, the objection to the 
evidence of Muintaz Hussain disappears. 
We see no reason to discredit his evidence 
and find it proved that consideraszion 
‘passed on the sale of 1:01. Besides the 
failure of consideration on the sale 
question would not defeat the claim of the 


plaintiff. The question of consideration on 


the sale isone that concernsthe vendor of 
the plaintiff and his representatives have 


not denied the receipt of consideration. The 
defendants-respondents cannot raise the 
question in the present case,- vide Ahmad- 


ud-din Khan v. Sikandar Begam (1). 


We, therefore, allow the appeal, reverse 
the decree of the lower Court and decree 
the claim of the plaintiff for the amouat 
claimed up to the date of suit, with costs in 
both Courts including in this Court fees on 
the higher scale. In default the property 
willbe sold. 
XXXIV, rule 4, will be prepared. We allow 
six months from this datefor the payment 
of the money. Interest at the contractual 
rate is allowed up to the date. of payment. 
Considering the great delay in bringing the 
suit we allow no interest after the date 


fixed for payment. 
Appeal ullowed, 


(1) 18 A. 256; A. W. N. (1896) 62, 


been examined. 


its. 


in. 


-The usual decree under Order 


MADRAS HIGH COURT.” 
e Seconp Civin Appeas No. 218 or 1912. 
February 1, 1915. 

Present:—Mr. Justice Ayling and 

Mr. Justice Tyabji. 

NARAYANAN CHETTIAR—Ptaintivr 
—~ APPELLANT 
VEVSUS 

RATNASABAPATHY AIYAR AND OTHERS 


—DEFENDANTS— RESPONDENTS. 

Plaint, amendment of-—-New cause of action set up — 
Amendment not allowed—~New relief but on facts 
already alleged, ground for amendment. 

An amondment of a plains should not be per- 
mitted when it entirely chauges the cause of action. 
and when the suit, if brought on the plaint as 
amended, would be barred by limitation, But there 
is no bar to an amendment where it docs not set up a. 
new causé of action but prays only for an additional 
relief, based on facts already alleged in the plaint, 
[p. 829, col. 1.] 

Sevugan Chetty v. Krishna Aiyangar 18 Ind. Cas. 
268; 26 MM. «78; 10 M, L. T. 5857; 22 M. L. J. 139; 
Kumara, Venkata Perumal v, Velayuda Reddi, 
24 Ind. Cas. 195; 27 M. L. J. 25; Weldon v. Neal 
(1887) 19 Q. B. D. 394 at p. 396; 56 L. J. Q. B. 621; 35 
W. R. 820,distinguished. 

Periasamt Mudaliar v. Seetharama Chettiar, 27 
M. 243; 14 IL L. J. 84; Mohwmud ‘Zahoor Ali Khan 
v. Musammat Thakooranee Rutta Koer, 11 M. I. À. 
468 at p. 485; 9 W. RAP. C.) 9; 2 Suth. P. C. J. 107; 2 
Sar. P. C. J. 320; 20 Eng. Rep. 177, followed. 

Second appeal against the decree of the 
District Court of the North Arcot in Appeal 
Suit No. 51 of 1909, preferred against 
that of the Court of the District Munsif of 
Vellore in Original Suit No. 251 of 1907, 

Mr. L. A. Govindaraghava Aryar, for the 


Appellant. | 

Mr. C. S. Venkatachariar, for the Respond- 
ents. 

JUDGMENT.—The plaint, as originally 
presented, asked merely for a declaration 
that the decree obtained by the plaintiff in 
Original Suit No. 295 of 1901 against the 
father of the defendants was binding on 
the defendants. . Subsequently a prayer 
was allowed to'be added by way of 
amendment of the plaint. The prayer so 
added asked fora direction that the defend- 
ants do pay the amount of the said decree. 

The lower Courts have bela that the suit 
was barred because at the date of the 
amendment the decree was. more than six 
years old and a suit, such as thé present 
suit became after the amendment, would have 
been barred, had it been ingtituied at the. 
date of amendment: Periasumt Mudaliar Ve. 


Seetharama Chettiar (1): 
(1) 27 M. 248; 14 M. L. J. 64. 
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In our opinion the lower Courts have mis? 
understood the law applicable to the facts 
before them. The plaintiff did not seek to 
plead any new facts when he applied for 
leave to amend the plaint. All he desired to 
do was to be allowed to ask for a fresh relief 
on the facts already pleaded. The relief 
that has to be granted on the facts alleged 
and proved has to be fixed by the Court and 
we agree with the decision in Sevugan Chetty 
v. Krishna Aiyangar (2). The first portion of 
the judgment in that case is applicable to 
‘the facts of the present case without any 
material alteration. 

Our attention has been drawn to the 
remark made in Kumara Venkata Perumal v. 
Velayuda Teddi (8) by the present Chief 
Justice (then Wallis, J.) with reference to the 
decision in Sevugan Chetty v. Krishna 
Atyangar (2). That remark is based on Welden 
v. Neal (4). As the lower Appellate Court has 
also referred to that decision we may point 
out that Lord Esher, M. R., qualifies his opi- 
‘nion by saying that as a general rule, it would 
be, in his opinion, improper and unjust to 
allow an amendment setting up a new cause 
of action, a writ in respect of ‘which cause 
of action would be barred at the date of the 
amendment. He goes on to state that there 
were no peculiar circumstances of any sort 
to constitute the case he was deciding an 
exception to the rule he stated. The Juords 
Justices agree with the Master of the Rolls. 
There is no reason why what is stated as a 
general rule (evidently admitting an excep- 
tion) in cases where a new cause of action 
is set up, should be given effect to asa rigid 
principle to be invariably applied and why 
it should, moreover, be applied to a case where 
no new cause of action is being set up but a 
relief that was omitted in the first instance is 
added. In Mohummud Zahoor Ali Khan v. 
Musammat Thakooranee Rutlla Koer (5), their 
Lordships of the Privy Council, farfrom 
referring to the bar of limitation asan 
absolute answer to any application for 
amendment, refer tothe fact that the plea 
of limitation would be set up as a defence to 

(2) 18 Ind. Cas. 268; 36 M. 378; 10 M. L. T. 557; 
22 M. L.J. 139. ° 

(3) 24 Ind. Cas. 195; 27 M. L. J. 25. 

(4) (1887) 19 Q. B, D. 394 at p. 396; 56 L. J. Q. B. 
621; 35 W. R. 820. 

(5) 11 M. I. A. 468 at p. 485; 9 W. R. (P. Œ) 9; 2 


TA P. ©. J. 107; 2 Sar. P. C. J. 320; 20 Eng. Rep. 
177. 


a new suit, and make that their-reason for 
permitting the amendment. 

We will, therefore, reverse the finding of 
the lower Appellate Court on the 4th issue 
and remand the case for being disposed of in 
accordance with law. The respondent will be 
entitled also to have his memorandum of 
objections heard and determined if he so 
desires. Costs will abide the result. 


Appeal allowed; Case remanded, 


MADRAS HIGH COURT. 

Firer Crvis Appeal No, 321 or 1912. 
February 9, 1915. 
Present:—Sir John Edward Power Wallis, 
Kr., Chief Justice, and Mr. Justice Hannay. 
pra PARAMAHAMSA PARASA- 
MAYA KOLARINATHA SRI RAJA 
RATNA SWAMIGAL MATADHIPATH[I— 
PLAINTIFF — APPELLANT 

versus l 
YAVADRAKSHAKI AMMAL, DECEASED, 


AND OTHEKS—DEFENDANTS—~ RESPONDENTS, 

Religious endowment—Head of a mutt-—Succession 
— Custom of election to be definitely proved, 

There is no presumption with regard to the pro- 
perties in the possession of the “head of a mutt 
either that they are or are not mutt properties. [p. 
831, col. I.] 

Setharamaswamy Iyer v. Meruswami Tyer, 4 Ind, Cas. 
76; 20 M. L. J. 108; 84 M. 470; 6 M. L. T. 319, followed. 

In order to succeed ina suit for declaration rhat 
the plaintiff is the properly elected matadhipathi of a 
mutt the custom of election for the office must he 
definitely established. [p. 831, col. 2.] 

Vidyapurna Tirtha Swami v, Vidyanidhi Tirtha 
Swan, 27 M. 435; 14 M. L. J. 105, distinguished. 


Appeal against the decree of the Court of 
the Subordinate Judge of Tinnevelly, in 
Original Suit No. 12 of 1911. 

FACTS.—One Raja Ratnaswami brought 
a suit for declaration that be was the pro- 
perly constituted matadhipathi of Parasamaya 
Kolam Mutt in Tinnevelly having been duly 
elected by the sishyas of the mutt, viz., the 
five classes of the Viswa Brahma descendants 
throughout the Presidency. The plaintiffs 


case was that the last holder of the adhee- 


nam, one Muthukumaraswami, died in 1904, 
his wife at the time being pregnant. She gave 
birth to a child who died three months later, 
Ten days after the child’s death she con. 
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sented to the adheenam being managed by 
a committee of 17 members, seven of whom 
were to go about the Presidency to choose a 
proper boy far the adheenam to be adopted. 
The plaintiff was chosen in 1906. His 
acharya bhishekam, his marriage, and 
makutabhishekam were performed in 1910 
whereby he became head of the mutt. 

The 5th defendant, the principal defendant 
in the case, contended that he was the pro- 
perly constituted swami having been adopted 
by Muthukumaraswami’s widow in 1910. 
He further contended that Muthnkumara- 
swami's widow adopted a boy in November 
1905 under an authority to adopt given by 
Muthukumaraswami before his death, that 
that son died, empowering bis mother to 
adopt the fifth defendant, and that he was 
consequently adopted in 1910. He also 
pleaded that the suit property was the pri- 
vate property of Muthukumaraswami and, 
therefore. descended to him, the 5th defend- 
ant, as his heir. 

The lower Court agreeing with the con- 
tention of the defendant held that Muthu- 
kumaraswam! was only a priest of the 
Viswakarma caste, that the plaintiff had not 
made out that election was the proper mode 
of selecting the maetadhipathi, that even if it 
was, the usage to select the matadhipathi by 
the sishyas, the plaintiff was not duly elected 
and that the 5th defendant was duly adopted 
by the widow of Muthukumaraswami. On 
these findings, the Subordinate Judge of 
Tinnevelly dismissed the suit with costs. 

Mr. T. R. Ramachandra Adyar, for the 
Appellant, coritended that the pleadings 
and issues proceeded on the ground that 
there was a muéfam and adheenam and that 
the plains properties were endowments 
attached to the muttam. He further urged 
that the plaintiff was elected by the majority 
of stshyas as was the usage, as under- 
stood by the Viswakarma caste, of the plaint 
mutt. 

Mr. K, Srinivasa Atyangar, with Mr. C. A, 
Seshagiri Sastri, for the Respondent, argued 
contra. 

JUDGMENT. —The first question to be 
decided in this appeal is, to use the language 
employed by Subramania Aiyar and Davis, 
JJ., in Appeal No. 12 of 1903, whether 
the deceased Muthukumaraswami- was 
the occupant of a religious foundation to 
which the properties in his possession were 


Attached as endowment. That appears to 
us to be an accurate way of stating the 
issue, whether in this case it has been 
proved that there was a mutt owning the 
guit properties or some of them. If that 
question be decided in the affirmative, the 
next question which arises is whether the 
present . plaintiff has proved his: right to 
succeed to the muti and the mutt properties. 
The Subordinate Judge ina very lengthy 
and careful judgment has found practically 
that there was no religious endowment in 
this casé.at all, that the deceased ‘was the 
guru or spiritual head of the large body of 
some two hundred thousand people in various 
parts of the Presidency who styled themselves 
Panch Brahmans, but that the ` property 
which he enjoyed was the private. property 
of his family. There is no doubt that this 
office has descended from father to son for 
some time in this family, and that when this 
Muthukumaraswami died in 1904 his wife 
was expecting her confinement and nothing 
was done to fillup the. vacancy until her 
child died shortly after its birth in OQOcto- 
ber 1905. As I say, the Subordinate Judge 
has found that the property was the private 
property -of the family. If thatbe so, the 
plaintiff would clearly have no right to 
succeed. On this point we find ccnsiderable 
difficulty in agreeing with the Subordinate 
Jadge. The evidence which goes back 
as far asthe year 1779, the date of Exhibit 
SS, in our opinion goes to show ilat there 
was a religious foundation here which was 
possessed of property and that part, at any 
rate, of the suit property belonged to that 
foundation. Exhibit SS is a deed affecting 
some land said to adjoin the present mutt 


in Tinnevelly and one of the boundaries 


given is the site given by us” (4. e. the 
temple) “to Parasamaya Kolarier,’? which is 
the religious name of this priest. Then in 
1825 by Exhibit DDD-2 fourteen persons 
were appointed to look after his affairs. In 
Exhibit QQ his position is recognized and 
Exhibits GGG-], aud GGG 2 of the year 1848 
are patias which were granted to the mutt 
and which show that at that time the suit 
lands stood in the name of the mutt, and we 
think this evidence is entitled to consider. ble 
weight when taken with the other evidence. 
Then we finl tho muit buildings being 
executed by public subscription (Exhibit 
HHH) and then Exhibit ERE of the year 
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1868 is the account of the repairs to the. 


shrine of the Swami belonging to the mut 
of his priest. > In Exhibit YY in the year 
1839 the late Mathuknmaraswami pleaded 
that he “possessed a mutt from time im- 
memorial to whith the plaint land belonged” 
and Exhibit TT shows that he successfully 
secured exemption from payment of income 
tax, which could only mean that he came 
within the exception to section 5 (e) of the 
Act, on the ground that his income was 
derived from property solely employed for 
religious or public charitable purposes. In 
Exhibit Q of the year 1904 he pleaded that 
the emoluments were attached to the 
hereditary office. Mr. Ramachandra Atyar 
also relies upon the fact that the evidence 
shows that the property descended by primo- 
geniture, which negatives the contention 
that they were private property. As regards 
this it has been held in a case, Setharama- 
swamy Iyer v. Meruswamt Iyer (1), to which I 
wis a party, that there is no presumption 
with regard to the properties in the posses- 
sion of the head of the mutt either that they 
are or arè not mutt properties. But there 
is sufficient evidence in this ease as to some 
of these properties. The plaint lands as to 
which there are p utas exhibited would appear 
to be mutt property. On the other hand the 
recital 7a Exhibit W does not show that the 
“eaxeoparty acquired under it was acquired to 
the mutt. Then there ate some sorandar 
lands in the plaint which we are inclined to 
think are mult properties, because the 
evidence of the patta. shows that the mutt 
had properties in that village and it is not 
shown that these are not mutt properties or 
thit they were acquired in any other way. 
Some reliance was placed on the evidence 
of P W. No. 7 on behalf of tne defendant. 
Bat we do not think that i6 amounts to 
mach against the plaintiffs case on this 
print. If it were necessary we should be 
disposed to hold for the purposes of this 
case that this is an undoubted religious 
institution and that certain of these pro- 
_ perties belonged to it. 

But assuming this to be so, it is necessary 
for the plaintiff te establish that he is the 
properly elected head of the mutt. That isa 
question of some difficulty, but having very 


(1) 47nd. Cas, 76; 34 M. 470; 20 M. L. J, 108; 6 M. 
L. T, 319, 


carefully considered it, we have come to the 
conclusion that there is not sufficient ground 
for differing from the conelnsion which the 
Subordinate Judge has arrived at in para- 
graphs 33 and 34 of his judgment that the 
plaintiff has not proved either the custom 
of election by the . sishyas or disciples, or 
that he was in fact elected by a majority 
of the sishyas. Reliance has been placed 
upon a passage in the well known judg- 
ment of Bashyam Aiyangar, J., in Vidyapurna 
Tirtha Swami v. Vidyanidhi Tirtha swami 


(2), in which he lays down that in default 


of nomination in the usual way, election 
falls to the disciples, But he was speaking 
there of a sanyasi mult, a mutt of a very 
different type to this. Here the sishyas or 
disciples are said to number about two 
hundred thousand people spread all over the 
Presidency and there is no evidence of their 
ever having exercised the right of election 
and we think, as the reenrd in the case 
suffisieutly shows, that there are great 
practical difficulties in the way of their ex- 
ercising it, What happened was that in 1904 
the widow of the deceased Muthuknmaraswami, 
while she was expecting the birth of a child, 
sent out a notice asking for subscriptions 
to repair the muit and asking the disciples 
to be present at a meeting to make arrange- 
ments to look after the affairs of the mutt 
(Exhibit B). On the 26th October 1905 
shortly after the death of the child which 
was born to her, she issued. a notice 
(Exhibit C) in which she proposed that at 
as early a date as possible a swami of tender 
age should he selected and adopted for the 
said Gurupeetam from a family possessing 
high character and learning and that a 
karbart should be appointed to easily collect 
the yearly kanikkat or offerings. Then, 
F xhibit C says, a meeting had been called, 
that there was a large attendance of men 
from the villages adjoining the Tinnevelly 
adheenam. This is signed by her and by 
a large number of people. However, four 
days after sending this notice she sent a 
notice to the Collector saying that she had 
adopted a son pursuant to the orders of her 
dusbind and that she enclosed a copy of his 

Will (Exhibit S). Sabsequently in Exhibit 
‘R-2 she denied ever having made an adoption; 


(2) 27 M. 486; 14 M, I» J. 108, 
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and in the present case only two witnesses 
are called to speak to an oral authority to 
adopt and there is no evidence as to this 
Will, a copy of which she pur ported to read 
to the Collector. Obviously that is a fact 
which must tell greatly against the case of 
adoption now set up. But the question in 
this case is whether the plaintiff has estab- 
lished his right to the succession. On the 
19th November 1905 a yadast, Exhibit D, 
was signed by this senior widow and the 
other widow “agreeing to abide by the 
action that might be taken by the residents 
of the town in selecting another guruswami 
and kabari for the management of all the 
other affairs pertaining to the adheenam.” 
Then replies to Exhibit C were received, 
Exhibit © series, most of which agreed to 
the proposal that some boy was to be 
selected. Exhibit C says that he was to be 
selected for adoption and the defendants 
contend that this means “ for adoption by 
the widow.” Then on the 28th December1905 
(Exhibit F) there was a meeting of the 
disciples in which it was decided that it 
was necessary that a swami should be adopted 
for the adheenam and that he must be 
a child of tender years and thatthe people 
in the villages in Tinnevelly shonld make 
the necessary arrangements and that others 
too should report to them and information 
should be sentall round about it and “ thus 
a decision shall be arrived at upon the 
approval of the people by a meeting to be 
convened”. That is to say, practically the 
swami was to be chosen and subsequently 
approved by the people at a meeting to be 
convened. In Exhibit J, on the 22nd Jan- 
uary 1906, the widow complained that they 
had done nothing and urged them to 
hurry up. At length on the 12th Decem- 
ber 1906 (Exhibit K) the committee ap- 
pointed under Exhibit F reported that they 
had selected a boy, the plaintiff. On the 
18th December six days later the widow 
appears to have issued a conunter-notice, 
which is not exhibited, disputing their right 
to appoint and announcing that she had 
herself appointed one Minakshisundaram, who 
died before the institution of the present 
suit. This was followed by Exhibit M and 
Exhibits O series, in which these people 
complained of the widow questioning what 
had been done by them and disputed this 
adoption and set up the rights of the 


“plaintiff. During the life-time of Minakshi- 


sundaram some members of the caste in” 
stituted a suit for an injunction to prevent - 
Minakshisundaram from being married in 
the capacity of head of the’ muit and to 
remove the obstruction to the  plaintift’s 
marriage in the mutt and this suit abated 
owing to the death of Minakshisundaram, 
and that led to the present suit. We have 
considered very carefully whether we could 
come to the conclusion that this custom of 
selection was proved in the case or that 
there could be said to have been a selection 
or acceptance by the caste of the plaintiff 
as the head of the mutt. Speaking for 
myself, I am rather inclined to regret that 
is not possible to do so. I should have 
been glad to find it in the affirmative if I 
thought the evidence justified it, because it 
would settle the matter finally, whereas a 
contrary finding would lead to disputes. 
But we regret to say that we do not feel it 
possible to differ from the conclusion at 
which the Subordinate Judge has arrived, 
that the custom is not proved. There is no 
instance of anything of the kind having 
occurred before and even if we were to 
raise a sort ef implied custom, there is not 
sufficient evidence to prove, as the Subordi- 
nate Judge has found, that the present 
plaintiff has been elected by the majority of 
the caste. The effect of the evidence is set < 
out in paragraphs 23 and 34 of the Sub- 
ordinate Judge’s judgment and it is unneces- 
sary for us tore-state it. On the whole, 
therefore, we think that the appeal fails 
and must be dismissed with costs. 
Appeal dismissed. 
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: MADRAS HIGH COURT. 
Second Civin Arrear No. 304 or 1912. 
>. @ - February 23, 1915. 

Present:—Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

Tue TINNEVELLY SIVA DEVA- 
STHANAM COMMITTEE, THROUGH tts 
MEMBERS N. PIRAMANAYAGAM 
PILLAI ayp OTHERS—- PLAINTIFFS — 
APPELLANTS 
VETSUS 
Sri AMBALAVANA PANDARA. 
SANNADHI AVERGAL AND ANTOHER—- 
DEFENDANTS— RESPONDENTS. 

Religious Endowments Act (XX of 1863), s. 3~ 
Trustee, nomination of, by head of Thiruvadn- 
thurai Mutt—Recognition of appointment by Govern- 
ment and Committee—Accounts, submission of, to 
Government and Committee, whether evidence of 
right of appointment of trustee in Committee. 

Ina suit by a Temple Committee for a declaration 
that the suit temple was subject to its control and 
should be managed by a trustee appointed by it, the 
plaintiff Committee must prove that the right of 
. appointing the trustees was vested in it. Merely 
‘showing that the Government officials exercised 
supreme control over the management of the temple 
would not be enough. [p. 884, col. 2.) 

In the absence of other evidence, the fact that the 
Government have appointed trustees ts insufficient to 
prove the right of appointment. [p. 834, col. 2.] 

A wrongful assumption by the Government of the 
power to appoint a trustee is not sufficient to bring 
a temple within section 3 of Act XX of 1863: [p. 
834, col, 2.] 

- The mere fact thata man styled himself a trustee 
is no evidence of management by him. [p. 885, col. 1.] 

Appeal against the decree of the Court 
of the Subordinate Judge of Tinnevelly, in 
Original Suit No. 55 of 1910. 

FACTS of the case appear clearly from 
the judgment. | 

Messrs. S. Srinivasa ` Iyengar and A. 
Swaminatha Iyer, for the Appellants :— 
There is no evidence that the trusteeship 
was vested in the Pandara Sannadhi of 
the Thiruvaduthurat Mutt before .1842. At 
about that time trustees were appointed by 
the Government, though at the recommend- 
ation of the Pandara Sannadhi. Subse- 
quently also every appointment was similarly 
made. From 1864 to 1898 the manage- 
ment was carried on under the supervision 
of the Committee. The right of appoint- 
ment is vested in the Committee as the 
temple comes under section 36f Act XX 
of 1853. 

Messrs. T. Rangachartar and S. Muthia 
Mudaliar, for the Respondents, argued 


= 
+ 


‘contra. and contended that there was no 
evidence to show that the right was vested 
in the Committee and that the acts relied 
upon did not amount to an exercise of the 
right of appointment but only to a recog- 
nition for revenue purposes of the appoint- 
ment by the Pandara Sannadhi, who 
alone had the right to appointa trustee. 


JUDGMENT.—The plaintiffs, the Siva 
Devasthanam Committee of Tinnevelly, ap- 
peal against the decree of the Subordinate 
Judge of Tinnevelly dismisssing their suit 
brought for a declaration that the temple: 
of Sri Subramaniaswami at Kurukkathurai 
in Tinnevelly is subject to their control 
and superintendence and should be managed 
by a trustee appointed by themselves. 

The Subordinate Judge found that before - 
the year 1842, there is no evidence that 
any trustee was appointed by Government, 
that the trusteeship was vested in the Thiru- 
vaduthurar Mutt of which the defendant 
is the head and that the management was 
carried on by the agents of the mutt living 
at Isanamatam. In 1842, one Sundaralinga 
Thambiran and Ramalinga Pillai, who 
were respectively the local agent of the 
Thiruvaduthurat Mutt and his accountant, 
were appointed managers and the manage- 
ment of the temple was in their hands. In 
1852 Sundaralinga Thambiran, on account 
of old age, gave up the management and 
the Pandara Sannadhi of the mutt appointed 
one Muthia Thambiran to manage the 
affairs of this .adhinam. The Government 
officials recognized him as the manager of 
the temple and took a muchilika from 
him. When the Act XX of 1863 came 
into force, the Pandara Sannadhi asserted 
his claim to the Dharmakartaship, though 
his agents were submitting the temple ac- 
counts to the Committee then appointed 
under the Act from 1865. In 1885 one 
Saminatha Thambiran was appointed by 
the Pandara Sannadhi to sueceed Muthia 
Thambiran. That appointment also was 
recognised by the Committee from 1885 to 
1895. Saminatha Thambiran continued in 
management and he submitted the usual 
acount to the Committee and carried on 
the management. under the superintendence 
of the Committee. Saminatha Thambiran 
died in 1897 and Vythialmga Thambiran 
was appointed by the Pandara Sannadi 
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to manage the templeand that appoint 
‘nent was recognized by the Committee in 
1898. No accounts were sent to the Com- 
mittee after the death of Saminatha Tham- 
biran and from that time there were 
disputes between the Committee and the 
Pandara Sannadhi. These are the facts found 
by the Subordinate Judge. 

On appeal before us, it is contended 
that there is no evidence that the trustee- 
ship was vested in the Pandara Sannadhi 
before the year 1842, that in 1841-42 
three trustees were appointed by the 
Government when the Revenue Board divest- 
ed themeslves of the management of the 
temple, that Muthia Thambiran, Saminatha 
Thambiran and Vythialmga Thambiran 
were only recommended for appointment 
by the Pandara Sannadhi of Thiruvaduthurai 
but that the appointment itself was made 
by Government officials, that from 1864 to 
1893 the management was carried on 
entirely under the supervision of the Com- 
mittee, and that a fair inference, therefore, 
from the evidence is that the right of 
appointment of the trustees was in 1863 
vested in the Government or that the 
appointment could be made only subject 
to their approval. It is argued that the 
temple, therefore, falls within the scope 
of section 3 of Act XX of 1868, and is, 
therefore, subject to the control of the Com- 
mittee. That the [sanamatam at Tinnevelly 
was ertirely under the control and superin- 
tendence of the Thiruraduthurat Mutt is 
not denied. -In 1¢07, the nam register 
shows that it was the Kaviraj Thambiran 
of this mutt who received the money payable 
to this temple from the Government. His 
successor was one Nagalinga- Thambiran, 
also of the Isanamatam. He was succeeded 
by one Namasivaya Thambiran also of the 
Isanamatam. The title-deeds of properties 
belonging to the temple stood in the names 
of these Thambirans. In 1841-42 the 
Revenue Board gave up the management 
of these temples which were till then under 
their control and they took a muchilika, 
Exhibit B, from three persons, Sundaralinga 
Thambiran, his accoantant, Ramalinga Pillai, 


and Kanthimathinatha Pillai, as the 
dharmukartas on the Ist September 
1842. We are not prepared to attach 


much weight to acts of interference by the 


Revenue Officials till that time, because if 
appears that in the Tinnevelly District 
their control and interference extended 
‘almost over everything connected with 
the Pagoda, from the collection of its 
revenues from whatever source derived and 
the management of its lands to the regulat- 
ing of its daily usual expenses, ils periodical 
festivals, its repairs.” It appears also that 
the “accounts in detail, including every 
item of receipt and expenditure, were kept 
and controlled and the appointment and 
dismissal of the temple servants were made 
by the officers of Government.” This ap- 
pears from the Collecter’s letter, dated 22nd 
April 1842, to the Board of Revenue. 
Though the Government officials thus exer- 
cised supreme control over the temple 
management, the plaintiffs have to prove 
that the right of appointing trustees was 
vested in them. In cases that have come 
before this Court, cf. Second Appeal No. 644 
of 18&4, we bave held that though there 
was evidence that the Government ap- 
pointed the trustees, that is in itself in- 
sufficient to prove the right of appoint- 
ment in the absence of other evidence, 
because, under the Common Law, the 
Sovereign’s right to appoint trustees was 
recognized when there were not found 
persons competent to make such appoint- 
ment. A wrongful assumption by the Govern- 
ment of the power to appoint.a trustee is 
not sufficient to bring the temple within 
section 8 of Act XX of 1863. In this 
ease there is no evidence whatever of any 
intervention by Government in the ap- 
pointment of a trustee before 1842 and it 
is matter for fair comment that in a district, 
where, according to the opinion of the 
Collector, interference was so genera], there 
is no evidence of such interference in the 
matter of the appointment of the trustee. 
As to what took place in 1842 there is, 
dispute between the parties. The plaintiffs 
have filed a muchilika to show that the 
Government appointed. three trustees, 
Sundaralinga Thambiran of Isanamatam, his 
accountant, Ramalinga Pillai, and Kanthi- 
mathinatha Pillai. Kanthimathinatha Pillai 
was undoubtedly a stranger. His appoint- 
ment, theréfore, supports the contention of 
the plaintiffs. But it is argued on behalf 
of the defendant that he never acted as 
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trustee and that the only two men who“ affairs 


were really appointed trustees and azted as 
such were Sundaralinga Thambiran and 
Ramalinga Pillai. Kanthimathinatha Pillai 
died a few years after appointment. It is 
not suggested that inhis stead any successor 
was appointed. When certain disputes 
arose after his death between Ramalinga 
Pillai, one of the trustees, and the other 
trustee in 1855, the muchilika under which 
they were acting was stated by the officials 
to have been executed on the 15th August 
1842 and was referred toas the “muchiltka 
executed by these two persons, riz., Sandara- 
linga Thambiran of Isanamatam aka and 
Ramalinga Pillai, accountant of the said 
mutt.’ This was the muchiltka submitted 
by the Tahsildar to the Collector and returned 
afterwards by the Collector to the Tahsildar. 
There is no suggestion of any muchilika like 
Exhibit B. Whena successor was appointed 
_ in 1855, the muchdlika that was cancelled was 
that of the L5th August 1842. See Exhibit 
V. The only evidence that has been referred 
to by the appellants’ Pleader to prove 
Kanthimatbinatha Pilas management is 
Exhibit C. That is an order by the Col- 
lector, apparently to the Tahsildar, forward- 
ing a petition presented by the “Darmakar- 
ta Kanthimathinatha Pillai, etc.” It is 
possible that this man may have styled 
himself ‘dharmakartz but it is not evi- 
dence of any management by him. We 
have also a report of a Tahsildar in 1352 
(See Exhibit Il) thatSundaralinga Thambiran 
and Ramalinga Pillai were the persons 
appointed for the management of the temple 
and that they were in management. 
Considering that it was the ‘T'hambirans 
of Isanamatam who managed the temple 
before 1541, and it is only those connected 
with the Isanamatam who have been shown 
to have managed the temple affairs 
subsequently and the other two trustees 
named in Exhibit B were a Thambiran 
and anaccountant of Isanamatam and that 
there was a muchilika, dated August 1242, 
recognizing these two alone as Pandara 
Sannadhis, we are not prepared to hold 
on the strength of Exhibits B and C alone 
that Kanthimathinatha Pillai acted as a 


trustee. 
The next appointment was made in 
1852, Sundaralinga Thambiran and 


Ramalinga Pillai were managing the temple 


till that date. Sundaralinga 
Thambiran desired to retire and he said 
that he had represented tothe Thiruvaduthurat 
Mutt, * * * * * * * to appoint 
a manager in his place and that the 
latter had appointed Muthiah Thambiran 
to succeed him; Sundaralinga Thambiran, 
therefore, prayed “that orders should be 
issued directing removal of his name and 
entry of his (Muthiah Thambiran’s) name 
instead, and payment to him ‘of the 
paditharam, ete. amounts.” The Collector 
accordingly directed that a muchilika should 
be taken from Muthia Thambiran. No 
muchilika from him is, however, produced. 
This was clearly no appointment by the 
Collector, but only a recognition of the 
appointment made by the Pandara 
Sannadhi. 

What followed next supplies still stronger 
evidence against the plaintiffs. Ramalinga 
Pillai had ceased to be an accountant in 
Isanamatam in 1843, but he eentinued to 
co-operate with Sundaralinga Thambiran in 
signing with him receipts for allowances 
paid by Government. When Muthia 
Thambiran was appointed, the latter declined 
to co-operate with Ramalinga Pillai, who 
had ceased his connection with Isanamatam. 
Muthia Thambiran claimed that he alone 
should be recognized as manager and 
all payments should be made to him, as 
Ramalinga Pillai’s name was entered in 
the muchilika on account of his being 
an accountant of the Isanamatam and 
there was another man, Subramania Pillai, 
who has been appointed as the ac- 
countant, who ought to take the place 
of Ramalinga Pillai and if the dastik is 
not to be paid to him alone, it might be 
paid to him and Subramania Pillai, the 
present accountant. Ramalinga Pillai, on 
the other hand, claimed to be dharma- 
karta by virtue of his appointment by 
Government in 1842 ond contended „that 
he continned to be dharmakarta, though 
he might have ceased his connection with 
the mutt. The Collector, after considera- 
tion of the muchilikas, direcetd the name 
wot Ramalinga Pillai to be removed 
and entered Subramania Pillai’s name in- 
stead. Ramalinga Pillai thus ceased his 
connection with tho temple. If Ramalinga 
Pillai had been a trustee appointed by 
Government in 1842, and he derived hig 
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independently of his connection with 
the Isanamatam, there was no reason to 
remove him. His removal can only be 
explained on the ground that it is only 
persons connected with the Isanamatam, 
acting under the orders of the Theruvaduthurat 
Mutt, who had any right to manage the 
temple. No other explanation has been offered 
of this incident by the learned Pleader for 
the appellants. Mutbiah Thambiran ceased 
to be the trustee of -the temple in 1885. 
The then Pandara Sannadhi, Subramania 
Desikar, appointed Saminatha Thambiran 
in his stead and intimated the fact to the 
Committee. There is an endorsement on 
this letter by the Committee that they 
did not admit that the temple was attach- 
ed tothe Thiruvaduthurat Mutt. But there 
is no evidence to show that this opinion 
nf the Committee was ever communicated 
to the Pandara Samadhi. The probability 
is that no reply was sent as the Pandara 
Sannadhi had to write again to the Com- 
mittee (Exhibit H-4) to recognize Saminatha 
Vhambiran as dharmakarta. On receipt 
of this letter the Committee passed the 
following proceedings: “At the request of 
the Thiruvaduthurai Pandara Sannadhi and 
on his responsibility Saminatha Thambiran 
is appointed dharmakartha.” Saminatha 
Thambiran continued in management, submit- 
ted the accounts to the Committee, and 
carried on the management generally under 
the superintendence of the Committee. He 
died in April 1897, 


- On the lst June 1897 the lst defend- 
ant, who had succeeded Subramania Desikar 
as the head of the Thiruwvaduthurat Mutt, 
appointed Vythialinga ‘Thambiran as the 
manager of the temple in the place of 
Saminatha -Thambiran and intimated this 
fact to the Committee. 

Thereupon, they passed proceedings that 
they. had appointed Vythialinga Thambiran, 
the 2nd defendant, at the request and on 
the responsibility of the Ist defendant, 
Pandara Sannadhi. 

No accounts were submitted to the Com- 


right 


mittee after Subramania Thambiran’s death. . 


From these facts it appears clearly that 
persons were appointed to manage the 
temple only by the Pandara Sannadhi, 
Those appointments were notified to.Govern. 
“ment or to the Committee. They were 


+» 
accepted by the 


Government. The Com- 
mittee passed equivocal orders to the 
effect that they appointed persons “as 
managers on the responsibility of the Pandara 
Sannadhi. Whether these proceedings were 
communicated to the Pandara Sannadhi, ib 
does not. appear. ` But there is no evidence 
of any assertion of their right to make 
the appointment themselves having been 
communicated to the Pandara Sannadhi. 
There is also evidence that on one oces- 
sion the Pandara Sannadhi removed a 
manager, Ramalinga Pillai, appointed by 
him and the Collector recognized his right 
of dismissal. The fact that accounts were 
submitted to them and the management 
generally carried on under their superin- 
tendence is strongly relied upon by the 
appellants’ Pleader. But, as has been 
repeatedly pointed ont by this Court, for 
many years after the passing of the Act 
XX of 186%, hereditary trustees also were 
under the impression that they had to 
submit their accounts to the ‘temple Com- 
mittee and carry on the management under 
their supervision. It does not, therefore, 
indicate on their part any consciousness of 
the right of the Committee to’ appoint 
trustees. We are not, therefore, satisfied 
that the right of nominating trustees to 
the temple was vested in the Government 
in 1842 or 1863 and we are not, there- 
fore, prepared to hold that the Judge is 
wrong in deciding that when Act XX of 
1863 was passed the temple did not fall 
within section 3 of the Act.. We confirm 
the decree and dismiss the appeal with 
costs. 

Appeal dismissed, 





MADRAS HIGH COURT. 
Seconp rvn Aperats Nos. 2730 rto 2733 
or 1913, 
January 12, 1915: 
Present:—Mr. Justice Ayling and 
Mr. Justice Tyabji. 
CHILAMAKURTIL NAGANNA AND 
OTHERS—— DEFENDANTS —ÅPPELLANTS 
TETSUS 
KAVIPURAPU RAMA ROW—-PLAINTIEF 


— RESPONDENT. 
Madras Estates Land Act (I of 1908), s. 3 (2)— 
Village site~-Right of landlord to evict tenants. 
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A village not lying within the ambit of an “estate”, 
as defined in section 3 (2) of the Estates Land Act, 


is no part of an estate and the Estates Land Act (I of 
1908) cannot apply. 


_ A landlord is entitled to evict tenants let by him 
into possession even if the land is classed as “village 


site,” 

Second appeals against the decrees of 
the Court of the District Court of Kistna 
at Masulipatam, in Appeal Suits Nos. 490 and 
004 to 506 of 1912 respectively, preferred 
against those of the Court of the Additional 
District Munsif of Masulipatam, in Original 
Suits Nos. 112 to 115 of 1911 respectively. 

Mr. V. Ramadoss, for the Appellants. 

Mr. P. Nagabhushanam, for the Respond- 
ents. 

JUDGMENT.—It is found that the village 
in which the suit lands leis nota part of 
an estate under the meaning of section 3 (2) 
of the Madras Estates Land Act: so that 
enactment will not apply. 

Dealing with the case under the ordinary 
law no reason has been shown for differing 
from the view of the District Judge that 
plaintiff was entitled to evict defendants. 
It is found that plaintiff has been in possesion 
of the suit lands since 1866 and has let 
defendants into possession as his tenants. 
The fact that the land was classed as 
village site, though not used for building 
purposes, will not affect plaintiff’s right to 
evict in such circumstances. 


The second appeals are dismissed with 
costs. 


Pa x 


Appeals dismissed. 


CALCUTTA HIGH COURT. 
APppRAL FROM ORDER No. 318 or 1913, - 
December 22, 1914. 
Present:—Myr. Justice D. Chatterjee and 
Mr. Justice Chapman. 
KESHAB CHANDRA PRAMANIK— 
J UDGMENT-DEBTOR—APPELLANT 





DBErsus 
AJAHAR ALI BISWAS—Decree-notper 
— RESPONDENT. 


Civil Procedure Code (Act V of 1908), s. GO—“Sale- 
able,” meaning of-——Permanent lease—Tenant, no right 
of, to transfer—Cous% sale, no immunity from—Courte 
auction, validity of. 

The word “saleable” in section 60 of the Civil Pro- 
< cedure Code means saleable by auction at a com- 


pulsory sale under the orders of the Court and not 
transferable by act of parties. [p. 837, col. 2.] 
Golak Nath v. Mathura Nath, 20 C. 273, followed. 
Where a landlord does not impose on a holding, 
under a permanent lease an immunity from Court 
sales, the tenant has no rightto complain if the land 
is sold by Court. [p. 888, col. 1.] 
Vyankatraya v. Shivrambhat, 7 B. 256, referred to. 


Appeal against the order of the District 
Judge, Nadia, dated the 13th of May 1918, 
reversing that of the Munsif, Chuadanga, 
dated the 13th of January 19138. 


Babu Surendra Kumar Bose, for the 
Appellant. 
Babu Ambicapada Chowdhury, for the 
Respondent. 
JUDGMENT.—The appellant beld a 


permanent lease of some lands on which 
he had his huts. There was a condition, 
however, in his lease that if he made any 
transfer of the lands the landlord would 
re-enter. The respondent having attached 
this land and the huts, the appellant objected 
that the land was not saleable and the 
huts were exempt from sale as being huts 
occupied by an agriculturist as such. The 
Court of first instance upheld these objec- 
tions but the lower Appellate Court repelled 
them, holding that the condition in the lease 
did not prevent a compulsory sale by the 
Court and the huts were not oceupied by 
an agriculturist as such. The present 
appeal is against that decision. 


It is contended that under section 60 
of the Civil Procedure Code such lands only 
ean be sold as are saleable and belong to 
the judgment-debtor and as the judgment- 
debtor could not sell the lands, the Court 
cannot sell the same. This argument is 
based on a misapprehension of the word 
“ saleable ” used in the section. The word 
evidently means saleable by auction at a 
compulsory sale under the orders of the 
Court and not transferable by act of 
parties. The lease in this case forbade a 
sale by the tenant but did not prevent 
a sale by the Court. This view is in accord 
with the opinion expressed in the caso of 
Golak Nath v. Mathura Nath (1), and we 
have no reason to differ from the same. 
The landlord might perhaps have imposed 
on the holding an immunity from Court 
sales as was done in the case cf 


(1) 20 C. 273. 
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Vyankatraya v. Shivrambhat (2), but he did not, 
and the tenant has no right to complain. 
The first ground, therefore, fails. 

The reasoning upon which the learned 
District Judge holds that the appellant is 
not an agriculturist may not be sound and is 
certainly open to criticism, but 16 is a find- 
ing of fact with which we cannot interfere. 

The appeal, therefore, must be dismissed 
and we dismiss it with costs, one gold mohur. 


Appeal dismissed. 
(2) 7 B. 256. 


CALCUTTA HIGH COURT. 
Civit Rute No. 556 or 1914, 
Jone 19, 1914. 

Present: —Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice N. R. 
Chatterjea. 

HARCHAND RAY GOBORDHON. DAS 
— PETITIONER 
versus 
THe BENGAL - NAGPUR RAILWAY Co.— 


Opposite Party. 
Civil Procedure Code (Act V of 1908), 0. TLI, r. 1— 
Recognised agent, whether has anu right of audience, 
A recognised agent as such has no right of 
audience. 


Rule against an order of the Small 
Cause Court Judge, Sealdah, dated the 15th 
May 1914. l 
Dr. Rash Behary Ghose, Babus Bira? Mohan 
Mozumdar and Probodh Ohandra Roy, for the 
Petitioner. 

Babu Kali Mohan Sen, for the Opposite 
Party. 

Babus Ram Charan Mitra and Trailokhya 
__ Nath Ghose, for the Vakils’ Association, 
`- JUDGMENT.—A recognised agent as such 
has no right of audience. 

We must, therefore, discharge the rule with 
costs (hearing fee, one gold mohur) payable 
to opposite party. Bengal-Nagpur Railway 
Company. 

tule discharged. 
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ALLAHABAD HIGH COURT. 
e seconn Civic Appear No. 426 or 1914. 
l March 4, 1915. 
Present:—Mr. Justice Rafique. 
- MAHABIR PROSAD—Ptaintivr—— ° 
APPELLANT 
VETSUS 
RAM TAWAKAL AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (IL of 1901}; s. 194—Lambardar, 
whether can sus alone for arrear of rent. 

A lambardar can suc alone, without joining the 
other co-sharers of the village, for the recovery of the 
entire rent due from a tenant. , 

Gulzari Mal v, Jai Ram, 24 Ind. Cas. 178; 12 A. L. J. 
606, 36 A. 441, followed. 


Second appeal from the decision of the : 
District Judge of Benares, dated 16th 
January 1914, 

Mr, M. L. Agarwala, for the Appellant. 

Mr. B. E. O'Conor (with him Mr. D. M. 
Banerji), for the Respondents. 

JUDGMENT.—The two appeals Nos. 426 
and 427 are connected and they arise out 
of two suits brought by the appellant, who 
is the lambardar of the village. He sued 
as lambardar for the recovery of the entire rent 
due for the year 1319 Fasit and part of the 
year 1320 Fasli. One of the pleas in defence 
was that under section 194 of Act ITI of 
1901 the plaintiff could not sue alone. 
This objection was allowed by the first 
Court and the -claim was decreed to the 
extent of the plaintiff's share. On appea 
the Jearned District Judge affirmed the 
decree of the first Court. The lambardar 
has come up in second appeal to this Court 
and contends thathe can sue alone with 
out joining the other co-sharers of the 
village. He relies on the full Bench 
case of Gulzari Mal v. Jat Ram (1). 
contention for the appellant must 
prevail in view of the case relied on by 
him. I, therefore, accept the appeal, set 
aside the decree of the lower Appellate. 
Court and remand the case for trial on 
the merits. Costs ‘of this appeal will abide 
the event. 


Appeal allowed; Case remanded. 
(1) 24 Ind, Cas. 178; 12 A, L. J. 606; 86 A. 441. 
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CALCUTTA HIGH COURT. 
Seconp Civit Appeau No. 3718 or 1913. 
February 5, 1915. 
Pr sseni: :—Mr. Justice N. R. Chatterjea and 


° Mr. Justice Greaves. 
KRISHNA KANTA GHOSH—Ptaistirr— 
APPFLLANT 
VErSUS 
JADU KASYA AND OTHERS—-DEFENDANTS— 
RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), s. 182—Raiyat— 
Onder-raiyat— Homestead, raiyat holding land under a 
different, landlord—ZIncidents of tenancy. 

The plaintiff was a raiyat and his holding consisted 
partly of agricultural and partly of homestead land. 
He letout the homestead portion to the defendants 
who held certain lands as raivais not under the same 
‘landlord but under a different landlord and ina 
different village contiguous to the homestead land: 

Held, that section 182 of the Bengal Tenanoy Act 
applied, and that the provisions of the Act applicable 
to & raiyat would regulate the incidents of the tenancy 
of the homestead, though the defendants had only the 
ae of an under-raiyat with respect to it. [p. 840, 
col, 1 


Second appeal from a decision of the 
Subordinate Judge, Dinajpur, dated the 3rd 
July 19138, affirming that of the Munsif, 
Balurghat, dated the 12th August 1912. 


Babus Mohini Mohaw Chakravarty 
Abinash Chandra Chakravarty, for 
Appellant. 

Babu Bimal Chandra Das Gupta, for the 
Respondents. 


JUDGMENT.—~This appedl arises out of 
a suit for ejectment of the defendants, 
who are the respondents in this appeal, 
from a piece of homestead land, under 
. section 49, clause (b), of the Bengal 
Tenancy Act. The plaintiff-appellant is a 
raiyat and. his holding consists partly of 
agricultural and partly of homestead land. 
He let out the homestead portion to the 
defendants. Although that portion is not 
agricultural, the incidents of the sub-lease 
held by the defendants would be governed 
by .the provisions of the Bengal Tenancy 
Act having regard to the nature of the 
original tenancy of the plaintiff, and not 
by the Transfer of Property a [see 
Babu Ram Roy, v. Mohendra Nath Samanta, 
(1) and Abdul Karim v. Abdul Rahman (2)1. 
The defendants are, therefore, under-ratyats 
and are prima f€&cte liable to be ejected 


and 
the 


(1) 80. W. N. 454. 
(2) 13 Ind. Cas. 364; 16 0. W. N. 618; 15 0. I.J. 672. 
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under section 49, clanse (b) of the Bengal 
„Tenancy Act. The defendanis, however; 
“hola lands as a raiyat, not under the 
same landlord, but under a different landlord 
and in a different village contiguous td 
his homestead land. The Courts below 
have held that as the defendants aré 
settled vatyats of theadjoining village, they 
have acquired a right of occupancy in the 
homestead under the provisions of sections 
20 and 182 of the Bengal Tenancy Act, 
The plaintiff has appealed to this Court. 

Now section 182 of the Bengal Tenancy 
Act Jays down that “when a raiyat holds 
his homestead otherwise than as part of 
his holding as a raiyat, the incidents of 
his tenancy of the homestead shall be 
-regulated by local custom or usage and 
subject to such local custom or usage, by 
the provisions of this Act applicable to 
land held by a raiyat. = 

The meaning of the section is 
clear. It is not easy to see why the 
rights of persons who have nothing to dd 
with the holding held by the razyat should 
be affected in the manner mentioned in 
the section when a ratyat takes from such 
a person a settlement of his homestead, 
the incidents of which wonld, but for the 
section, be governed by the provisions of 
the Transfer of Property Act, subject to 
custom or local usage. The Bengal Tenancy 
Act regulates the incidents of the holding 
of a raiyat, and does not appear to concern 
itself with relations which the raiyat. may 
enter into with regard to properties other 
than the holding with other persons who 
have nothing to do with the holding. The 
words used in the section, however, are “a 
rayat,” without any qualification, and it 
has been held in several cases that the 
provisions of the section are applicable. to 
the homestead of a person who is a raiyat, 
although he does not hold his homestead 
under the same landlord under whom he 


holds his holding, and although his holding’ 


may be in a village different from that in 
which his homestead is situate, see Kripa 
Nath CGhakrabutty v. Sheikh Anu (8) and 
Harihar Chattopadhyaya v. Dinu ‘Bera (4), 
and we are bound by these decisions. See 
giso Protab Chandra Das v. Biseswar Pras 


(8) 10 C, W. N. 944 4. O. L. J. 332, 
(4) 10 Ind, Cas. 139; 14 0. L. J. 170; 16 0. W. N. 536, 


not. 


+p 


a 
ry. 
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manick (5) (judgment of Geidt, J.) and Golam 
Mowla v. Abdool Sowar Mondul (6). 


The learned Vakil for the respondent® 


sought to distinguish the above cases on 
the ground that in those cases the incidents 
of the tenancy of the homestead would, 
but for section 182, have heen regulated 
by the provisions of the Transfer of 
Property Act, and as the intention of 
the Legislature is that the incidents of 
the homestead as well as 
holding should be regulated by the Bengal 
Tenancy Act, section 182 is applicable to 
those cases, but that in the present case, 
as the defendant holds his homestead as 
an under-razyat, the provisions of the Bengal 
Tenancy Act are applicable to the home- 
stead, apart from section 182. And as 
the Bengal Tenancy Act provides for eject- 
ment of an under-ratyat, those provisions 
should be made applicable, and that great 
anomalies would arise if the under-ratyate 
of the homestead were to be governed by 
the provisions of the Act applicable to land 
held by a rajat. 


Section 182, however, provides not merely 
that the provisions of the Bengal Tenancy 
Act would apply, but that the provisions of 
the Act applicable to land held by a raiyat 
shall regulate the incidents of the tenancy 
of the homestead. If section 182 applies, 
as we must hold that it does, having regard 
to the decisions cited above, the provisions 
of the Bengal Tenancy Act applicable toa 


"` raiyap would regulate the incidents of the 


~ - 
aia 


téfincy of the homestead, though the 
defendant has only the interest of an under- 
raiyat with respect to it. It may lead to 
some anomalous results, but so would the 
application of section 182 to the cases cited 
above, and the present case cannot be dis- 


ede æ a . . 
œ tinguished on principle from the said cases. 
one 


“= is unnecessary to consider in the 
present case whether the defendants have 
acquired a right of occupancy in the 
homestead, because if the ineidents of the 
homestead are to be regulated by the pro- 
visions of the Act applicable to land held 
even by a non-occupanéy raiyat, the defend- 
ants cannot be ejected under the provisions 


of section 49, 
+ 
5) 90, W. N. 416. . 
(6) 9 Ind, Cas. 922; 13 O, L. J. 255. 


INDIAN CASES. 


that of the., 


[1915 


The appeal is dismissed, but we make no 
order as to costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
SeconpD Crvin APPEAL No. 902 or 1913. 

November 5, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 
PERUMAL GRAMANI—Dz2renpant— 

APPELLANT 
versus 


MAHAMAD KASIM SAHIB-— -PUAINTIFR— 


RESPONDENT. 

Trust, religious—Permanent lease, whether valid— 
Custom, validity of —Transfer of Property Act (IV of 
1882), s. 61—Improvements Compensation, right of 
—EHstoppel—Trust— Conduct of trustees. 

The permanent lease of areligious trast property which 
is neither necessary nor beneficialtothe trust, is beyond 
the power of a trustee and a custom which would give 
him this right, is not a valid custom. [p. 841, col, 1.] 

. Nataraja Desikar v. Palaniappa Chetty, 20 M. L. J. 
969, followed. 

The right to claim compensation for improvements 
under section 51, Transfer of Property Act, exists only 
in favour of a person who makes improvements be- 
lieving that he is absolutely entitled to the property 
and not in favour of one who merely believes he has 
got a permanent right of occupancy in it for building 
purposes. [p. S41, cols. 1 & 2.] 

A. religious trust will not be estopped by any act. 
or conduct of its trustee committed in breach of 
trust. [p. 841, col. 2.] 

Second appeal against the decree of the 
District Court of Chingleput, in Appeal Suit 
No. 475 of 1911, preferred against that of 
the Court of the District Munsif of Conjeeva- 
ram, in Original Suit No. 70 of 1910. 

Messrs. f. R. Ramachandra Atyar and T. 
R. Krishnaswami Ajar, for the Appellant. 

Mr. C. Narasitmhachariar, for the Respond- 


ent, i 
JUDGMENT. 

Sapasiva Aryar, J.—The defendant is the 
appellant. He obtained permanent lease of 
a vacant site in the town of Conjeevaram 
belonging to a religions trust called “darga” 
(the burial place of a Muhammadan saint) 
and has built a house upon it. The lower 
Appellate Court found the perpetual lease 
invalid, as it was beyond the powers of the 
trustees to grant such a lease and it has 
decreed ejectment against the appellant 
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allowing him two months to remove the 
buildings erected on the site. The dẹ 
fendant’s contentions in the second appeal 
are:— 

e(a) That the permanent- lease should 
have been upheld as it was the custom of 
the darga for many a year to grant perma- 
nent leases of the darga sites ; 

(b) that it was to the advantage of the 
darga that such a permanent lease should 
be granted and 

(c) that the plaintiff should have been 
directed to give’ compensation for the 
building instead of the defendant being 
merely allowed to remove the superstruc- 
ture. 

The second contention, namely, that it was 
to the benefit of the darga to granta 
permanent lease is a question of fact, and we 
cannot interfere with the finding of the 
District Judge that there was no necessity 
to give a permanent lease and that such a 
lease was not for the benefit of the darga. 


As regards the’ firs contention, the 
general rule undoubtedly is that a permanent 
lease of a religious trust property is beyond 
the powers of the trustee. [See Devasigamani 
Pandarasannadhi v. Palaniappa Chettiar (1).] 
As regards the custom of the darga, the 
custom seems to have been begun only about 
90 years ago and the custom by which 
trustees are to exceed their lawful powers 
cannot be considered a valid custom. Of 
course, no single trustee and no succession 
of trustees can create a lawful usage by acts 
in excess of their legal powers or consti- 
tuting breaches of trust on their part. 

As regards the last contention, Mr. T. R. 
Krishnaswami <Aiyar “for the appellant 
advanced his arguments in two ways. (1) 
He argued from the analogy of section 51 
of the Transfer of Property Act that the 
defendant, having in good faith, built the 
house, is entitled to be given compensation 
before he is evicted. (2) He further 
argued that the plaintiff, having stood by 
when the house was erected, is estopped from 
claiming to evict him without paying such 
compensation. 1 think the analogy of 
section 51 of the Transfer of Property Act 
-cannot be invoked. The Legislature has 
chosen to grant the right to claim compen- 


(1) 9 Ind. Cas. 281; 9 M. L. T. 83; 34 M. 585; (1911) 
2 M. W. N. 164; 20 M. L. J, 969. 
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sation only to the man who makes improve- 
ments believing in good faith that he is 
“absolutely entitled” to the land on which 
he effects improvements, and not to a person 
who merely believes that be has got a 


. permanent right of occupancy over a building 


site. As regards the second contention, the 


‘plaintiff isa religious trust, darga, repre- 


sented by its trustees and is not 
bound by any act or omission 
of its trustees which constituted a breach 
of trust. There can, therefore, be no question 
of estoppel as against the darga. Further 
the conduct of a landlord who allows a 
tenant to erect a permanent structure might 
estop him in three ways in favour of the tenant: 
(a) it might estop the landlord from 
denying that the teaant has aright of per- 
manent: occupancy, (b) it might estop the 
landlord from evicting the tenant without 
paying him compensation, (c) it might estop 
him from denying the tenant’s right to 
remove the superstructure, that is, from 
raising the contention that the superstructure 
having become permanently fixed to the 
site has become-his (the landlord’s) property 
and passes on eviction to the Jandlord. 
The first estoppel cannot arise in this case, 
as the lease itself which allowed a permanent 
right of occupancy has been found invalid 
as againsti he darga. If the trustee has 
got no legal right to grant a permanent 
lease to bind the darga, his conduct in 
allowing the building to be erected, aan 
still” less constrain the darga to allow~ 
permanent occupancy right to the a 
The third question need not be considered 
as the lower “Court has allowed the defend- 
ant to remove the superstructure and no 
appeal has been preferred on behalf of the 
darga. 

In the result I would dismiss the sia 
appeal with costs, granting, however, “the 
appellant an extension of time till Six 
months from this day to remove the super- 
structure. 

Napier, J.—I concur. 

Appeal dismissed, 
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KAMARA PEDA SUBBAYYA V, KAKERLA CHENNAPPA, 


MADRAS HIGH COURT. 
Seconp Civ APPEAL No. 255 or 1914. 
December 15, 1914. 
` Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
KAMARA PEDA SUBBAYYA AND ANOTBER 
—DEFENDANTS——ÅPPELLANTS 
l VETEUS 
KAKERLA CHENNAPPA AND orHers— 
PLAINTIFFS — RESPONDENTS. 
` Lease-~Document not giving right to sell property for 
recovery of money advanced, whether usufructuary 
mo) tgage——Madras Hereditary Village Offices Act (111 
of 1895),-8. 18-—-Alienations by way of lease—Adverse 
possession, whether can be acquired by lessee, 

A document securing re-payment ofa debb out of 
the vent of the service inam jands taken together with 
another document—-a deed of lease—does not create 
an usufructuary mortgage where no authority is given 
to bring the properties to sale for recovery of the 
money advanced. The documents are only instru- 
ments creating a lease and creating an ordinary 


simple money debt. [p. 842, cols. 1 & 2. ] 
Madras Hereditary Villaga Offices Act III of 1895 


does not prohibit alienations by way of leases. [p. 


842, col. 2.]- | 
Where, therefore, the snit lands formed the emolus 


mentsof the office of village blacksmith and defendants 
Nos. 1 and 2, the holders of the office, gave posses- 
sion of the lands to the plaintiffs as lessees: 

Held, that the plaintiffs’ possession was only per- 
missive and could not bacome adverse to the possession 
of the holder of the office. [p. 843, col. 2.] 

Kshelrabaro Bissoyi v. Sobhanapuram Hari Krishna 
Naidu, 5 Ind. Cas. 125; 7 M, L. T. 94; 20 M. L.J. 447; 
33 M. 310; Rickard v. Graham, (1910) 1 Ch. 722. 102 
L. T, 482. 54 S. J. 426; 26 T. L. R 384; 79 L.J. Ch, 
378; Muthusamier v. Methanithi Swamiyar Avergal, 
19 Tnd. Cas. 694; 13 M. L. T. 498; (1913) M. W. N. 
681; 25 M. L. J. 393, followed. 

Second appeal against the decree of the 
District Court of Kurnool, in Appeal Suit 
No. 98 of 1913, preferred against that of 
the District Munsif of Nandyal, in Original 
Suit No. 796 of 1912, 

Mr. A. Krishnaswamt Azyar, for the Ap- 


pellants. a 
"Mr. S. Duratswami Atyar, for the Re- 


spondents. 
JUDGMENT. i 
Savastva ÅIYAR, J.—I am not satisfied 
that the two documents 4 and B eonstitut- 
ed an usufructuary mortgage as contended 
for by the appellants. Following the Full 
Bench decision in Reference of the Board uf 
Revenue under section 48 of the Indian Stamp 
Act, 1879 (1), {hold that as a definite sum 
is stated as rent due periodically to the 
father of defendants Nos. 1 and 2 and 
as the plaintiffs could under no circum- 
(1) 7 M. 208 (F. B.). 


stances be entitled. to bring the properties 
to sale for recovery of the money advanced, 
the documents are instruments creating a lease 
and creating an ordinary simple money 
debt. : 

But a new question of law was allowed 
to be taken and argued by the appellants 
and after hearing both sides, 1 think that 
that question should be decided in the 
appellants’ favour. The plaint lands 
form the emoluments of the village black- 
smith’s office and cannot be detached from 
that office after Madras Act IFI of 1895 
came into force in October 1895. They 
had not become so detached from the office 
by 12 years’ adverse possession in plaintiffs. 
The reasons are :—~ 

(1) Only 11 and odd years had elapsed 
between the date of Exhibit A and the 
passing of Act Il of 1895. 

(2) The older Regulation VI of 1931 


‘could not be construed as having prohibited 


alienation by leases, the terms of that 
regulation in respect of the prohibition of 
alienation not being materially different 
from the corresponding terms of Act ITI of 
1895, which were construed iu Kshetrabero 
Bissoyt v. Sobhanapuram Hart Krishna Naidu(2) 
as not prohibiting alienation by way of leases. 
(Lf leases were allowed, plaintiffs’ possession 
as lessees from the holder of the office 


could not be possession adverse to the 
holder of the office). 

As the plaint lands could have been 
recovered by the defendants Nos. 1 and 


2 on their father’s death (which took place 
about six months before suit) by a regu- 
lation suit against the plaintifs brought 
under section 13 of Act III of 1895 if the 
plaintiffs had continued in possession after 
the death of the father of defendants 
Nos. land 2, the Ist and 2nd defendants’ 
possession of the lands, which possession 
they were able to obtain without being 
put to the necessity of bringing such a. 
suit, could not be wrongful or illegal 
possession. The lease by their father to 
the plaintiffs (unless perhaps i$ was a lease, 
for the reasonable. or custemary term 
allowed in the usual course of agricultural 
husbandry) could not be valid beyond his 
life-time as his tenure of the « fice and his, 


own right to enjoy the lands (which right 
(2) 5 Ind. Cas. 125; 7 M. L. T. 94, 20 M. L. J. 417; 
83 M, 340, 


~ 
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alone he could alienate by lease under 
section 8 ‘of the Transfer of Property Act) 
came to an end at his death. [See also 
Rickard v. Graham (8) and Muthusamier v. 
MetRanithi Swamiar Avergal (4) |. 

_ I would, therefore, set aside the District 
Judge’s decree granting the plaintiffs’ claim for 
possession of the lands and restore that of the 
District Munsif, which gave only a money 
decree against the defendants Nos. 1 and 
2 to the extent of the assets left by their 
father. The plaintiffs will also get till 
recovery of the decreed amount interest on 
the same at 6 percent. from the date of 
the Munsif’s decree besides the interest 
allowed by the District Munsif till the date 
of the said decree. The parties will bear 
their respective costs throughout. 

SPENCER, J.—Defendants Nos. 1 and 2 
who are holders of the office of blacksmith 
are admittedly in possession of the suit lands, 
which are attached as inam to that office in 
the village of Chakarajuvenula. The plain- 
tiffs are not entitled to recover possession 
from the defendants unless they can show 
title in themselves. 


They rely on a lease, Exhibit A, which was 
executed simultaneously with the deed of 
agreement (Exhibit B) by which the father 
of defendants Nos. 1 and 2 agreed thot the 
debt of Rs. 388-2-0, which he owed in.1884 
to plaintiffs, should be discharged out of the 
rent of the service inam lands. It contains 
a clause: “If any impediment is caused in 
“any year in the matter-of your enjoying the 
said lands in that manner, I shall pay to 
you tke interest forthe total amount stand- 
ing due up to that year at, the rate of rupee 
one per cent. per mensem from the date of the 
execution of this deed ‘and the principal 
on demand and take back my deed.” 

Upon these documents the District Munsif 
held that plaintiffs were entitled only to 
recover the balance of the debt due at the 
death of the father of defendants Nos. 1 and 
2 with interest from the assets in the hands 
of defendants, 

The Subordinate Judge reversed the Dis- 
trict Munsif’s decree and gave plaintiffs a 
decree for possession of the land. 


(3) (1910) 1 Ch. 722; 102 L. T. 482, 54 S. J. 426; 26 
T. L. R. 884; 79 L. J. Ch. 378. 

(4) 19 Ind. Cas. 694; 13 M. L. T. 498; (1918) M. W, 
WV, 581; 25 M. L. J. 393, 
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I am of opinion that the documents do not 
the plaintiffs any right to such 
relief as against the present office-holders 
who are now rightfully in possessicn of the 
land, but only gives a right to recover 
money under the above quoted clause. 

Under section 14 of Act III of 1895 they 
might, if dispossessed, sue before the 
Collector for recovery of enjoyment of the 
emoluments of the office. 

Respondents seek to support the lower 
Appellate Court’s decree on the grounds that 
they have acquired a permanent right by 12 
years’ adverse possession. But it is clear 
that the possession they had under the last 
offce-holders under this lease was permissive 
and will not enure against subsequent holders 
of the office, as a permanent alienation would. 

I agree that this appeal must -be allowed 
and the District Munsif’s decree restored 
without costs with the addition of interest 
till date of realization. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Civi Appeat No. 1265 or 1914. 
March 12, 1915. 
Present:—Mr. Justice Rafique. 
DEO DUTT PANDE AND OTHERS— 
PLAINTIPES— APPELLANTS 
Versus 4 
KAULESHAR DUBE AND OTHERS — 
DEFENDANTS— RESPONDENTS. 
Tree—Branches overhanging neighbour's house, right to 
TPenioeve. 
A party has a right tothe removal of the branches 


of a tree, which overhang his house. [p. 844, col. 2.] 
Hari Krishna Joshi v. Shankar Vithal, 19 B. 420; 


Lakshmi Narain Banerj njee v. Tara Prosanna Banenj Jee, © 


31 C. 944; § C. W. N. 710, followed. 

Second appeal Fon the derision of tif 
Sessions and Subordinate Judge of Jaunpur, 
dated the 2nd June 1914. l 

Mr. Haribans Sahat, for the Appellants. 

Mr. Muhammad Ishaq Khan, for the Re- 
spondents. 


JUDGMENT ,—The relevant facts of this 
appeal are as follows:—The plaintiffs-ap- 
pgllants are tenants and reside in the village 
of Karao in the district of Jaunpur. To 
the west of their house is an old papal 
tree, some of the branches of which ovey- 


DEO DUTT PANDEY V. KAULESHAR DUBE. 


hang their house. They instituted this suit 
in the Court of the Munsif of Jaunpur 


against the zeminaars of the village for an” 


injunction restraining the latter from prevent- 
ing the plaintiffs from cutting down the 
pipal tree and appropriating its timber. 
The plaintiffs alleged that the tree belong- 
ed to them and they wanted to eut down 
the branches overhanging their house, but 
were prevented by defendants Nos. 1 and 
9 Tt was further alleged m the plaint 
that in case the plaintiffs failed to prove 
their title to the tree, the defendants 
should be made to cut down the branches 
overhanging the house of the plaintiffs as 
the tree was old and likely to fall down 
any moment and cause damage to them. 
The claim was resisted principally by defend- 
ant No. 2, who claimed the tree as his 
and denied that if was m A dangerous 
condition. The learned Munsif dismissed 
the claim, holding that the tree belonged 
to the zemindars. On appeal the learned 
Subordinate Judge remanded the case under 
Order XLI, rule 29, Civil Procedure Code, 
for the trial of a fresh issue as to whether 
the pipul tree was dangerous to the plain- 
tiffs and, if so, were they entitled to have 
it cut down. The first Court returned a 
Anding against the plaintiffs to which objec- 
tions were taken. The learned Subordinate 
Judge agreed with the first Court 
that the plaintiffs had failed to prove their 
title to the tree as also its dangerous 
condition, but as the tree was an old one 
and some of its branches overhung the 
house of the plaintiffs, the latter were entitl- 
ed to have those brauches cut down. The 
decree of the first Court was accordingly 
modifed. As to costs the order was that 
the parties were to bear their own costs 
in both Courts. The plaintiffs have preferred 
a; second appeal to this Court. They say that 
the lower Appellate Court ought to have 
decided the question with regard to the 
nib tree also which has grown inside the 
pipal tree. They further urge that under 
the circumstances of the case the decree 
should have been for the removal of the 
antire tree or at least for so much of it 
as overhangs the house of the plaintiffs. 
They dispute ihe order of the Court belpw 
as to costs and contend that costs should 
have been allowed to them. I do not 
think that the first contention of the plain- 
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tiffs-appellants is maintainable. lb was not 
alleged by them that the nzb tree overhangs or 
In any way affects their house. They can- 
not, therefore, ask for its removal. Nor have 
they made out any case for the removal 
of the entire pipal tree. It has been found 
as a fact by both the Courts below that 
the tree in question is not in a dangerous 
state. The lower Appellate Court, as a 
matter of precaution because of the old 
age of the tree, has allowed the lopping off 
of the western branches of the tree which 
overhang the house of the plaintiffs. The 
finding is not that it is in a dangerous 
state, but that at some future timé the 
branches whieh overhang the plaintiffs’ 
house might fall down and injure it or its 
inmates. The learned Subordinate Judge 
need not have based his judgment on 
that ground at all, as under the law the 
plaintifis have a right to the removal of 
the branches of the tree which overhang 
their house, vide Hari Krishna Josht v 
Shankar Vithal (1) and Lukshmi Narain 
Banerjee vy. Vara Prosanna Banerjee (2). 
According to the finding of the lower Ap- 
pellate Court the northern branches of the 
tree, by which are presumably meant the 
north-western branches, as the report of 
the Amin shows, also overhang the house 
of the plaintiffs. The latter have, there- 
fore, a right to ask for the cutting down of 
those branches also. The appeal, therefore, 
must prevail as regards those branches. As 
to the last contention for the plaintiffs 
relating to costs, D donot think there is” 
any force in it. Substantial allegations of the 
plaintiffs and principal reliefs sought by 
them have been disallowed. I think that 
the order of the lower Appellate Court 
with regard to costs was a correct order. I, 
therefore, modify the decree of the Court below 
by directing the defendant No. 2 to cnt 
down the north-western and western branches 
of the tree in question which overhang 
the plaintiffs’ house. The rest of the ap- 
peal fails and is dismissed. I also make 
no order as to costs. 
i Appeal parily allowed. 
(D 16 B. 420, 
2) 31 0. 944 8 O. W. N. 710. 
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VERRAPPA CHETTY V, CHIDAMBARAM CHETTY. 


MADRAS HIGH COURT. 
First Civit Appnsan No. 185 or 1912. 

° December 10, 1914. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 
VEERAPPA CHETTY AND anotHer— 
DEFENDANTS Nos. 5 AND 6—APPELLANTS 
VETSUS 
CHIDAMBARAM CHETTY AND OTHERS— 
PLAINTIFFS AND DEKENDANTS Nos. 1 to 4 AND 

7 TO 9— RESPONDENTS. 

Limitation Act (IX of 1908), s. 20—Agent, “duly 
authorised in that behalf,’ meaning of—Payment by 
partner in charge of branch of business, whether 
effective. 

The mere fact of a partner being in charge of a 
branch of the partnership business does not authorise 
him to bind the frm by a payment or acknowledg- 
ment. He must be specially authorised to do so in 
order to bring the payment within section 20 of the 
Limitation Act. [p. 846, col. 1.] 

Appeal against the decree of the Court of 
the Subordinate Judge of Ramnad at Madura, 
in Original Suit No. 48 of 1911. 


Mr. K. V. KErishnasami Azryar, for the 
Appellants. 
Mr. T. R. Venkatarama Sastri, for the 


Respondents. 

This appeal coming on for hearing on 
the 5th September 1913, and having stood 
over for consideration till the 10th Sep- 
tember 1913, the Court delivered the fol- 
Jowing 
-= JUDGMENT.—One objection to the decree 
under appeal relates only to the case of the 
Gth defendant. He has been impleaded as the 
Sth defendant’s son ‘and contends that he 
cannot be held Hable for a claim against his 
father, which originated in the transactions 
of the latter’s 
alleged or proved to have carried ona family 
trade. But the relationship between these 
two defendants is sufficient to make the 
Gth defendant liable. The decision in 
his case must follow that in the Sth 
defendant’s. 

On behalf of the 5th defendant there 
is, first, an argument based on sections 132 
and 133 of the Indian Contract Act and 
Rouse v. Bradford Banking Company (1). It 
is said that, when he left the firm on the 
2th June 1909, he*became a surety for 
the payment of the suit debt, the other 
partners remaining’ the principal debtors, 


(1) (1894) A. ©. 586; 63 L. J. Ch. 890; 6 R. 349; 
71 L. T. 522; 438 W, R. 78. 
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and that he was discharged by the giving 


of time to them, when the loan was renewed 
on the 20th October 1909, This argu- 
ment is not among the grounds of appeal ; 
nor was it relied on in the lower Court. 
The plaintiffs deny that the giving of time 
was aterm of the renewal; and it would 
be necessary to interpret the word thavanat 
in Exhibit A and the evidence in order to 
decide whether this was so. In the circum- 
stances and at this stage we cannot allow the 
point to be taken. 

Next, the 7th, Sth, and 9th grounds of 
appeal amount to a contention that the 
debt sued on was the result of a novation 
on the 20th October 1902, to which only 
the partners other than the 5th defendant 
were parties, and that he was released 
from liability. But this reference to a 
fresh loan in paragraphs 7 and 11 of the 
plaint is insufficient to support this. There 
is no legal presumption in its favour, and the 
evidence of the 5th defendant and the 7th 
defendant renders it improbable. We find 
against it. 


Lastly, as to limitation. The suit was 
brought on the 25th January 1911 and is 
out of time, unless the plaintilfs show 
that a cause of action is available within 
three years before that date. No doubt 
they relied in their plaint and (so far as 
appears) at the trial only on a payment 
of interest by the 7th defendant in con- 
nection with the renewal of the 20th 
October 1909, that is, after the 5th defend- 
ant had left the firm; and the latter 
accordingly has argued that the former 
was not his agent duly authorized on this 
behalf with reference to section 20 of the 
Limitation Act. Here, however, the plain- 
tiffs have pointed out that a payment of 
interest on the 28th May 1908 is allowed 
for in the schedule- attached to the plaint. 
That date is before the 5th defendant 
retired, but within three years of the 
institution of proceedings. The 5th defend- 
ant took no exception to the plaint allega- 
tion of this payment in his written statement 
and, having accepted it there for one purpose, 
eat be heard to deny it here for another, 
If section 20 is applicable to it, the suit must 
be held in time: 

It is urged, however, that section 20 is 
inapplicable, because the payment was made 


hal 
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by the 7th defendant and itis not shown 
that he was the agent duly authorized in 
this behalf of his partners, including the 
5th defendant. Even if he was, as is 
alleged, in charge of a Burma branch of 
the partnership business and was himself 
a partner, that alone will not justify the 
presumption that he was authorized to bind 
the firm by a payment or acknowledgment: 
Sheik Mohideen Sahib v. Oficial Assignee 
(2). Tbe question of limitation was raised 
clearly by the 5th defendant’s written state- 
‘ment and the issues, and the plaintiffs 
were bound to adduce everything necessary 
for its decision. The learned Subordinate 
Judge, however, does not appear to have 
considered this aspect of it. We must call 
for a finding on the issue — Did the 
7th defendant make the payment of the 
98th May 1908 as the agent duly au- 
thorized on that behalf of the 5th defend- 
ant P?” Fresh evidence may be taken. 
The finding should be snbmitted within six 
weeks from this date. Ten days will be 
allowed for filing objections. 


In pursuance of the order contained in 
the above judgment, the Subordinate 
Judge of Ramnad submitted the following 


FINDING.—In this case I have been asked 
by the High Court to submit a finding on the 
following issue : -~ 

“ Did the 7th defendant make the payment 
of the 28th May 1908 as the agent 
duly authorised on that behalf of the th 
defendant?” 


2 The Vakil for the 5th defendant 
contended that the payment said to have 
been made on 28th May 1908 had also 
to be proved, but as the issue did not 
warrant this, I ruled that this matter 
could not be gone into. He wanted me to 
receive the copy of the plaint served on his 
client, and I have done so. 

3. The 7th defendant was a partner in 
the K. A. L. T. firm on 28th May 1908 
and was also the agent of the firm on 
that date. No  power-of-attorney was 
given to him by the other partners. Evi- 
dence was let in on the side of plaintidfs, 
to prove that such agents had power to 
borrow loans, to make payments to save 


(2) li Ind. Cas. 332; 85 M, 142; (1911) 1 M. W. N. 
347; 9 M. L. T. 478.. 
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limitation, and to acknowledge debts; 
and that these acts of theirs bound their 
principals. The sth defendant . iu | his 
evidence admits that during his agency the 
7th defendant had dealings with 10 to15 
Chetti firms, and that he borrowed over and: 
above the sum covered by the Adathi letters 
given to him. 
from the K. A. L. T. firmin Soumya Ani 
and the other partners of the firm continued 
business under the agency of the 7th 
defendant. The Sth defendant admits that 
in this capacity the 7th defendant executed 
a pro-note for Rs. 7,500-0-0 to the WN, 
P. A. K. firm; that he was present then 
and got the Sth defendant to execute the 
pro-note; that the 7th defendant alone signed 
the pro-note on behalf of the K. A. L. T. 
firm; and that the pro-note was binding 
on all the partners of the K.A. L. T., 


firm, 


The 5th defendant before and after 
leaving the K. A. L. T. firm wasa partner 
in the O. R. M. M.S. P. 5. V. firm, and 
in discharge of a debt of Rs. 10,000-0-0 
and odd due by the K. A. L. T. firm to 
tbe O.R. M. M.S. P. S. V. firm, he 
(5th defendant) got the 7th defendant as 
agent of the K. A. L. T. firm to assign 
two debts due to the K. A. L. T. firm. 
He says in his evidence that this assignment 
was binding on the other partners. Thus 
it is admitted that the 7th defendant 
continued as agent of the K.A. L. TT, 
firm, after the Sth defendant left it; that 
no power-of-attorney was given to him; 
and that pro-notes and assignment-deeds exe- 
cuted by him on behalf of the K. A. 
L. T. firm were binding on the other 
partners. Before the date 5th defendant 
left the K.. A. L. T. firm, the same 7th 
defendant was agent of the firm; and yet 
the 5th defendant says that he had then 
no authority to do acts binding on the other 
partners. The’ 7th defendant was the 
managing partner, and the other partners 
were not at the place at which business 
was heing carried on. The witnesses called 
on plaintiffs’ side prove that partner agents 
without power of-attorney can make 
payments to bind the other partners. 
What they say is corroborated by 5th 
defendant’s own acts. J, therefore, find that 
the payment in question was made by 


The 5th defendant separated. . 


s 
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a 
7th defendant asthe agent, duly authorised 
in that behalf, of 5th defendant. 

. «This appeal coming on this day for 
final hearing after the return of the 
finding upon the issue referred by this 
Court for trial, the Court delivered the 
following 
JUDGMENT. 

We accept the finding and dismiss the 

appeal with costs. 
Appeal dismissed. 


COURT OF THE BOARD OF REVENUE; 
UNITED PROVINCES. 
Petition No. 42 or 1913-14 or GONDA 
Districr, 
December 16, 1914. 
Present:—Mr. Campbell, J. M. 
- SAHEB DIN AND otueKs—Pwuatntirrs— 
APPELLANTS 
versus 
Raja MUHAMMAD ABUL HASAN KHAN 


—DEFENDANT— RESPONDENT. 

. Dasaundh -— Under-proprietary right — Ordinary 
tenant, land held as, by dasaundh-holder. i 

A right to dasaundh is a guasi-under-proprietary 
right and does not carry with it any under-proprietary 
rights in the lands held by the dasaundh-holder as an 
ordinary tenant. l 

Parmeshar Dat v. Raja Mohammad Abul Hasan 
Khan, 3 Ind. Cas. 809; 14 O. C. 335, referred to. 


Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 24th April 1914. 


JUDGMENT.—I see no reason to inter- 
fere, 
order is perfectly correct. Respondent does 
not derive his title from the Raja of Bhinga; 
and consequently the decision in the case 
between the Raja of Bhinga and appellant 
does not make the present case res judicata 
for respondent. I think it is also clear that 
the only mght now remaining to appellant 
under his Obrri-patra is the quast-under- 
proprietary claim to dasaundh; and this 
does not carry with it any under-proprietary 
rights in the lands which he is now cultivat- 
ing as an ordinary fenant. |, 


- If appellant, as he alleges, had retained 
possession of the village under his biré-patra, 
he would have put forward his birtdari 
claim, when he asked for recovery of posses- 
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sion of certain siz land in 1871, a request 
which was rejected. 

The conditions of the kabuliyats under 
which he has been cultivating more recently, 
with a progressive rental, are entirely oppos- 
ed to the idea that he was in cultivating pos- 
session as a birtdar. The case is on all fours 
with Parmeshar Dat v. Raja Mohammad Abul 
Hasan Khan (1). Appellant has certain 
rights of dasawndh, but they do not carry 
with them under-proprictary rights on 
the land from which his ejectment is now 
sought. : 

I uphold the Commissioner’s order and 
dismiss this appeal with costs. 

Appeal dismissed. 
_ (1) 18 Ind. Cas. 809; 14 0. ©, 335. 


MADRAS HIGH COURT. 

Sseconp Civin APPEAL No 2020 or 1913. 

January 18,1915. ` 
Present:-_Mr. Justice Ayling and 
Mr. Justice Tyabji. 
CONJEEVARAM HODGSONPET 
THANARAKSHANA NIDHI, REPRESENTED 
sy M. E. SRIRANGACHARIAR— 
PLAINTIFR—-APPELLANT 
VETSUS 
KANDASAWMY NAICKER AND ANOTHER— 
DEFENDANTS—- RESPONDENTS, 

Contract—-Compuny-—Lontract with Company, 
whether can be altered by resolution of Company. 

Once the rights of parties dealing with a registered 
Company, have become fixed by a contract, the 
Company cannot by a resolution subsequently passed 
by italter those rights. [p. 849, col. 1.] 

- Allen v. Gold Reefs of West Africa Ltd., (1900) 1 Ch. 
D. 656: 69 L. J. Ch. 266; 48 W. R. 452; 82 L. T. 210; 16 
T, L. R. 213, followed. 

Second appeal against the decrees of 
the District Court of Chingleput, in Appeal 
Suits Nos. 566 and 567 of 1911, preferred 
against that of the Court of the District 
Munsif of Conjeevaram, in Original Suit 
No. 533 of 1910. 

Mr. T, Rangachariar, for the Appellant. 

Messrs. T. V. Meuthukrishna Atyar and T. 
Narasimha Atyangar, for the Respondents. 

* JUDGMENT.—The plaintiff is a limited 
liability Company registeréd under the 
Indian Companies Act and sues the 
defendants under the following  circum- 


stances. 
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The Company has for its object the 
collection of subscriptions at the rate of 
rupee one or its multiples per month from 
its subscribers. When a subscriber has 
regularly paid €0 such instalments of a 
rupee each, he becomes entitled to receive 
Rs. 100. In ease of default of payment 
interest is charged on the unpaid instal- 
ments at 18% per cent. per annum. lf 
any instalments are not paid at the end 
of the £0 months, then the subscriber gets 
back (under the present 13th Article of 
Association) only such sums as he has paid 
deducting therefrom interest on the unpaid 
instalments at the rate mentioned. 

In addition to the abcve-stated con- 
ditions the subscribers are entitled to 
a borrow from the Company on certain terms. 

The lst defendant subseribed for 25 
“shares.” He became liable, therefore,to 
pay Rs. 25 per month and would have 
become entitled to receive Rs. 2,500 if he 
had subscribed regularly for 80 months. 
But he avhiled himself of the power to 
borrow, and received Rs. 1,000 and 
Rs. 1,500 from the Company under Exhibits 
A and B. The questions in this appeal 
are concerned with the rights and liabilities 
of the parties under Exhibits Aand B 
and the Articles of the Company in the 
events that have taken place, namely, 
‘that the lst defendant has paid 49 out of 
the SO instalments of Rs. 25 per mensem 


due from him and has made default in 
paying the remaining 31. 
Exhibits A and B are most inartificial. 


We have had great difficulty in construing 
them. As the result of careful argument, 
however, we consider that by the last 
three sentences in Exhibit A (which alone 
need be referred to, as Exhibit B is not 
materially different) it is intended 
respectively to provide (1) that the defend- 
ants should pay interest. at G} per cent. 
per annum on the sum of Rs. 1,000 
advanced to them under Exhibit A with 
and in addition to the instalments of Rs. 25 
per mensem, (2) if the said interest and 
the subscription are not paid punctually, 
the defendants are also to pay compound 
interest at 18$ per cent. per annum on the 
consolidated sum due, (3) that the properties 
mortgaged be charged with the entire 
balance due on the date of defanlt after 
deducting the previous payments. 
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The difficulty les in construing the last 
of the three sentences above referred to. 
The respondents argue that the enttre 
balance due on default must mean merely 
the unpaid subscriptions together with 
interest on them and _interest on the 6+ 
per cent.interest. The appellant’s conten- 
tion is that the balance due means the 
amount due on-the mortgage, 7. e., the 
Rs. 1,000, deducting therefrom the sub- 
scriptions already paid. Accepting the latter 
contention does not, however, help the appel- 
lant; for in that case the deduction would 
consist of the whole of the subscriptions pajd 
by the defendants in regard to each mort- 
gage, viz., on Exhibit A the defendants 
would be entitled to claim for principal 
Rs. 1,000 less 31 times twenty-five rupees 
and similarly on Exhibit B, Rs. 1,500 less 31 
times twenty-five rupees. The appellant 
can succeed in his contention only if in the 
one case 31 times ten rupees are deducted 
and in the other 31 times fifteen rupees. 

It is clear, therefore, that no construction 
of Exhibits A and B can assist the appellant, 
and the learned Pleader, whoappears for the 
appellant, was not prepared to put forward 
any contention to escape from this diff- 
culty. 

The appellant’s contention then was that 
assuming that Exhibits A and B cannot 
assist him, he can rely upon the general law 
that he should get back the amounts he 
has advanced less such sums as may be found 
due to the Ist defendant on account of the ~ 
subscriptions already paid by him. The 
amount that the Ist defendant is thus 
entitled to be credited with is Gt is contend- 
ed) shown by the 18th Article of Association. 

It seems to us that Exhibits A and B and 
the Article must be read together. On dcing 
so, the real transaction between the parties 
appears to be that the Ist defendant asa 
subscriber was allowed to anticipate the sum 
of Rs. 2,500 which would have become due 
to him as a subscriber of 25 shares, after the 
eightieth month. In order to secure for the 
due payment of instalments the Company 
obtained mortgages from the defendants and 
they agreed to pay 6f per cent. interest on 
the sum of Rs. 2,500 so anticipated. Ex- 
hibits A and B really provide only for the 
due payment of the further subscriptions by 
the defendants and for securing the interest 
on such subscriptions, should default be 
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this. view that the documents can be read 
in any reasonable manner. 

fre the defendants’ rights then altered 
by the Articles on which the appellant 
relies? The Article specifically relied upon 
is Article 60, which does notin terms deal 
with the liability of a subscriber placed as 
the defendant is placed. Article 60 merely 
requires the Directors to institute suits for a 
particular amount. The Article was added 
by a special resolution of the Company ata 
date subsequent to ‘that when the defend- 
ants’ 80 months expired; and even assuming 
that the lst defendant then continued to be 
a member of the Company, it was added after 
the dates of Exhibits A and B. We think, 
therefore, that the defendants’ rights and 
liabilities under Exhibits A and B cannot 
be affected by the Article: Allen v. Gold Reefs 
of West Africa Ltd. (1): i 

In our opinion, reading the Articles of 
Association and Exhibits A and B together, 
the most reasonable conclusion to be drawn 
is that the defendants should be held liable 
to pay only the unpaid instalments with 
interest. That is the conclusion at which 
both the lower Courts arrived, though for 
reasons different from those that we have 
mentioned. 

Jt is conceded by both sides that the 
District Judge’s remarks in paragraph 5 of 
his judgment are based on an erroneous 
view of -the facts and that the District 
Munsif is right on this point. The District 
Munsif’s decree will, therefore, be restored. 

The parties will give and receive propor- 
tionate costs throughout. If there is any 
balance due from fhe defendants they should 
pay it within three months from this date, 
Interest on the consolidated amount due 
under the decree of the District Munsif, after 
the date fixed by him for payment, will be at 
6 per cent. per annum, 

Appeal partly allowed, 

(1) (1900) 1 Ch. 656; 69 L. J. Ch, 266; 43 W. R, 
452, 82 L. T. 210; 16 T. L. B. 213. 


Seconp Orvis AppeaL No. 1163 or 1913. 
March 16, 1915. 
Present: —Mr. Justice Chamier, 
Musanmat PHUL BIBI—PLAINTIFE— 
APPBLLANT 
Versus 
ZAHUR ALI AND otsers— DerenDants— 
RESPONDENTS. 
Kyectment—Occupaney tenant—TLenants, whether 
entitled to keep house appurtenant to his holding. 

A tenant who has been ejected froin his holding 


cannot keep possession of the house appertaining 
to the holding. [p. 850, col. 1.] 


Second appeal from the decision of the 
Additional Judge of Gorakhpur, dated the 
13th of August 1913. 


Dr. Suleman (with him Mr. Iswar Saran), for ; 
the Appellant. 


Mr. Hertbans Sahai, for the Respondents. 


JUDGMENT.-—This appeal arises out of a 
suit brougi:t by Phul Bibi, now represented 
by the appellant Bela Bibi, for possession of 
a house, bhusauli, cattle-trough, ef cetera, on 
the allegation that one Kariman occupied 
them as appurtenances to his holding under 
the plaintiff and that Kariman died without 
issue; but Mausammat Elaichi, a daughter of 
Kariman’s wife, whe had died, had set herself 
upas a daughter of Kariman. The defend- 
ants in the suitare the sons and husband of 
Musammat laichi. The plaintiff alleged 
that the defendants had entered into posses- 
sion of the bolding and of the house 
property in dispute though they were not 
entitled to do so as heirs of Kariman, and that 
they had been ejected from the holding by 
the Revenue Court. The defendants pleaded 
that on the death of Kariman, IJilaichi, who 
was his daughter, entered into possession of 
the house property. Theyalso pleaded that 
they were tenants along with laichi of 
other lands in the village and that they 
eould not be ejected from the house while 
they still cultivated lana ia the village, though 
that land did not belong to the plaintiff. 
The lower Appellate Conrt found that the 
defendants were the sons of Blaichi who was 
the daughter of Kariman, that the defend- 
apts’ mother had been ejected from the 
holding by the Revenue Court, but that they 
were entitled to retain possession of the houso 
property. I reinitted two issues to the lower 
Appellate Court by my order of July 2nd 
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last and on these issues the Additional Judge 
has found that the house, bhusuuli, et cetera, 
were appurtenant to the holding of Kariman, 
that defendants had been ejected from their 
entire holding in the khalsa land, with 
which alone the plaintiff was concerned, 
aud that the plaintiff had no interest what- 
ever in any land that might still be in the 
cultivation of Elaichi. On these findings it 


seems to me that the plaintiff is entitled to. 


succeed, The house was appurtenant 
to the holding; Elaichi failed to get posses- 
sion of the holding and the defendants have 
been ejected from the holding. The defend 
ants cannot in any view of the case retain 
possession of house property. 

It appears that the original plaintiff, Phul 
Bibi, died after my order of July 2nd. The 
lower Appellate Court brought Musammat 
Bela Bibi in as represeutative of the original 
- plaintiff. When this was brought to my 


notice, I required Bela Bibi to sabmit an. 


application for substitution of names to this 
Court. Such an application was presented 
and under the ordersof Mr. Justice Rafique 
the name of Bela Bibi was substituted for 
that of Phul Bibi. Now itis said that I cau- 
not take any notice of the findings of the lower 
Appellate Court, because they were arrived at 
before the passing of the order of this Court 
substituting Bela Bibifor Phul Bibi. It is not 
suggested by the learned Vakil for the defend- 
ants that le has any-further evidence to 
offer or, the subject or that he was in any way 
prejudiced by the mistake of procedure that 
was committed. His opponent was and is 
Bela Bibi and in these circumstances, T see 
no reason why T should send the case back 
-in orderthbat the District Judge may re- 
write his order. On the facts as found, I 
hold that the plaintiff is entitled to possession 
of tbe property in suit as against the defend- 
ants who appear to me to have never had 
any title whatever. I allow this appeal, set 
aside the decree of the lower Appellate Court 
and restore that of the Court of first instance 
with costs here and, in the lower Appellate 
Court. 
Appeal allowed. 
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Secoxo Civi Appear No. 2107 or 1912. 
December 7, J914. 
. Present:—-Mr. Justice Ayling and 9 
Mr. Justice Tyabji. l 
PONNIATH AKATHOOT PARAMESWA- 
RAN MUMPU-—~Pratntire-—-Appe.canrt 
VETSUS 
KRISHNA KAYIE alias POTHAN 
PURAYIL CHANDU NAIR AND OTHERS— 


DEFENDANTS——RESPONDENTS. 

Malabar Compensation for Tenants’ Improvement Act 
(I of 1900), s. 9— Valuation of improvements not to be 
arbitrary —Governing principle. 

Where it is not possible to calculate the exact cost 
of improvements effected by a tenant, the Court 
should, instead of arriving at an arbitrary estimate, 
follow the principle laid down in section 9 of Act I 
of 1909 and should base its -calculation on the 
ee in the annual produce of the land. [p. 850, 
col, 2. 


Sezond appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No, 199 of 1909, preferred against that 
of the Court of the District Munsif of 
Tellicherry, in Original Suit No. 290 of 1907. 

Mr. C. V. Ananthakrishna Atyar,~for the 
Appellant. 

Messrs. T. R. Ramachandra Atyar and 
K. Govinda Marar, for the Respondents. 

This second appeal andthe memorandum 
of objections coming on for hearing on the 
27th of November 1913, the Court delivered 
the following 


JUDGMENT.—We agree with the 
District Judge in holding that there is 
nothing in ixhibit Z which would prevent 
the Ist defendant from claiming compensa- 
tion for improvements. The only other ` 
point argued relates to the amount to be 
awarded as compensation for improvements. 
The District Judge has found, as we under- 
stand him, that both the Commissioner’s 
estimate and the oral evidence of the actual 
cost of improvements is unreliable, and has, 
in preference to trusting thereto, arrived at 
an ` arbitrary estimate ” (as he puts it) ot 
Rs. 750. Section 9 of Act I of 1900 lays 
down the principles on which the calcula- 
tion should be made and provides for an 
alternative method of caleulation based on 
the increase inthe annyal produce of the 
land. Regarding this there appears to be 
some documentury evidence. 

There is no reference to this Act in the 
judgment of the District Judge, and he 
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appears to have arrived 
without considering its provisions. We 
must, therefore, call for a finding on the 
evitience on record as to the proper amount 
to be decreed as compensation for improve- 
_ ments with reference to the provisions of 
section 9 of Act I of 1900. The Jndge 
should assess separately the “ value of the 
annuity ” and ‘the cost of making the 
improvement.” If he finds no reliable 
evidence on either point, the fact should 
be clearly stated. 

The finding should be submitted within 
one month from this date, and seven days 
will be allowed for filing objections. 

The other points raised in the memo- 
randum of objections have not been taken 
before us. 

In compliance with the above the District 


Judge of North Malabar submitted the 
following 
FINDING. p 2 


“ There is no reliable evidence either’as to 
the value of the annuity or the cost of 
making any improvement and, therefore, my 
finding isthat no amount whatsoever can 
be decreed as compensation for improvements 
with reference to the provisions of section 9 
of Act I of 1900. ” 

This second appeal and memorandum of 
objections coming on this day for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—We must accept - the 
finding of the District Judge and allow the 
appeal with costs. The memorandum of 
objections is dismissed without costs. 


Memorandum of objections dismissed ; 
Appeal allowed. 
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LOWER BURMA CHIEF COURT. 
SECOND CIVL APPEAL No. 90 or 1914. 
January 25, 1915. 
Present:—Mr. Justice Parlett. 
ABDUL SHAKUR—APPELLANT 

TETSU id 
SHWRS YAUK KE AND ANOTHER— 


RESPONDENTS. 

Possession, suit for—Decrec, barred by time—Regulas 
suit, te eject judgment-debtors, whether maintainable. 

When the execution of a decree for possession of 
a piece of land is barred by the Law of Limitation, a 
regular suit lies to eject the judgment-debtor on the 
basis of the decree. [p. 852, col. 1.) > 

Shama Charan Chatterji v. Madhab Chandra Mooker < 
ji, 11 C. 98, referred to. 


Mr. S.C. Guha, for the Appellant. 

JUDGMENT .—Jn Civil Regular Suit No. 132 
of 1910 appellant obtained a decree against 
the respondents for possession of 28 odd acres 
of land, being holding No. 18 of 1909-10 
in Mydthingji Kwin, bounded, north by 
Government waste land and Nga Yokke’s 
land, south and east by Minzi Chaung and 
west by Government waste land. The land is 


further referred to as being marked A, 
Much confusion has- been introduced by 
the Judge’s method*in that case of 
marking and referring ‘to Exhibits, and 


improperly returning! them” to the parties 
tendering them. Botha map and a judg- 
ment are referred ‘to’ in the proceedings 
as Exhibit’ A, The -former only should have 
been so styled. It appears, however, that 
that map, being a map of 28°06 acres 
composing holding No. 18 of 1909-10, 
had a portion of that land, 910 acres, 


distinguished by the letter A in red, it being 


held on a patta, whereas the remaining 
18°96 acres were held on another tenure. 
Hence the respondents have been able to 
raise the contention that the decree by 
referring to the land as marked A meant 


only the 910 acres of palla land, and 
not the whole 2806 acres inelnded in 


the map, Exhibit A. The addition of the 
area and boundaries, however, shows conclu- 
sively that this contention is false and 
groundless. This map was wrongly returned 
to the appellanton 12th October 1910. 

On the 8rd May 1911 he attached it 
to an application for delivery of the land, in 
Civil Execution No. 56 of 1911. Delivery was 
effected on the 17th May. On 14th July 
the map was again returned to him. It 
appears that early in June respondents 


1 


t 


859 ; 
KEDAR RAI V. SHEOPAL RAL 


re-entered upon the land and on 3rd August 
1911 appellant applied in Civil Miscellaneous 
No. 15 of 1911 for an order under Order 
XXI, sections 97 and 98. The application 
' was dismissed as time-barred. On the 
7th May 1913 the present suit was brought 
to eject the respondents from the 2806 acres 
of land. The case of Sham Charana Ohatterji 
yv. Madhub Chandra Mookerj¢ (1) is authority 
that such a suit lies. The respondents set up 
the contention that the decree only referred 
to the 910 acres of patta land. The 
map filed as Exhibit A in Civil Regular 
No. 132 of 1910 and now attached to Civil 
Miscellaneous No. 15 of 1911 was put in in 
~ evidence, and the Township Court thereupon 
held the appellant entitledto evict respondents 
from the whole 28°06 acres shown thercin. 
The District Court reversed this finding, 
holding that the appellant failed to prove 
this case, and clearly entirely overlooking 
the map upon which he chiefiy 
relied. That map is before me now 


and leaves no room for doubt that the’ 


construction placed by the Township Court 
upon the decree in Civil Regular No. 132 of 
1910 is correct. The decree of the District 
Court is reversed and that of the Township 
Court restored . with costs throughout, 
Advocate’s fee in this case two gold mohurs. 
The respondents will be ejected from the 
whole 28°06. acres of land shown as holding 
No. 18 of 1909-10 and as bounded, north by 
Government waste Jand and Nga Shwe 


Yokke’s land, south and east by Minzi 
Chaung and west by Government waste 


land and Kalon Nya’s land. 


ET Appeal ailowed. 
1) 11 ÇC. 93, 


ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 367 or 1914. 
Febrnary 19, 1915. 

Present: —Mr. Justice Rafique. 
KEDAR RAI AND axnorHer—Rersronperts— 
APPLICANTS 

i versus 
SUEOPAL RAI ann anotnen—ApPELLANTS—- 


l OPPOSITE PARTY. 
Civil Procedure Code (Act F of 1908), O. XXXI, 1. 
4— Appeal egainst minor—Costs incurred by guardian 
64 Jitem~-Appellant to pay cosis of guardian—Practice 


te 
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- 


Where an appeal is filed against a minor under the 
guardianship of an officer of the Court, the appellant 
must pay to such guardian such sum of money as 
would enable him to oppose the appeal. [p. 852, col. 2.] 

9 


Application made during the pendency of 
this appeal by the Nazir of the District 
Court of Benares, who had been appointed 
guardian ad litem of the minor respondent, 
for an order compelling the appellant to pay 
him money to defend the appeal. 

Mr. Harnandan Prasad, for the 
cants. 

Mr. Haribans Sahat, for the Opposite Party. 

JUDGMENT.—In Second Appeal No. 367 
of 1914 one of the respondents is a minor 
and he has been served at the instance of 
the appellant under the guardianship of 
the Central Nazir of the Judge’s Court, 
Benares. The Nazir has made an appli- 
cation under Order XXXII, rule 4, Civil 
Procedure Code, praying this Court to order 
payment to him of a sum of money sufficient 
to enable him to oppose the appeal in this 
Court. The learned Vakil for the appellant 
says that he does not wish to retain the 
name of the minor among the respondents 
any longer, as he finds that the minor is not 
a necessary party. He also objects to any 
order being made by this Court directing any 
sum of money to be paid to the Nazir which 
the latter may have incurred up to this time 
in connection with the appeal. The appel- 
lantis at liberty to release any of the ~ 
respondents. But I do not think that he 
can evade payment of actual ont-of-pocket 
costs which the Nazir has incurred in 
connection with the present appeal. Mr. 
Harnandan Prasad who appears for the 
Nazir says that Rs. 23 have been spent 
by the Nazir up to this time. The details 


Appli- 


` of the expenditure are as fcllows: — 


"akalatnama 
Application iis 
Process fee Be pete 
Another application 
Process fec dic a 
Mr. Harnandan Prasad’s fee 


* 
. 


ya as 
cop cn pw A 


A 


1 think that as the Nazir tas already 
spent a sum of Rs. 28 on account of the 
appellant having made the minor a respond- 
ent to the appeal, the appellant must pay 
thatsum to the Nazir. I, therefore, direct 
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the appellant to pay the sum of Rs. 28 to 
the Nazir through his Vakil Mr. Harnandan 
Prasad before the hearing of the appeal. 
Order as tothe release of the minor will 
be made at the hearing of the appeal to the 
effect that the appeal stands dismissed as 
against him, In case the appellant does not 
pay the said money, tt will be recovered as 
costs in the case. 
Apan on allowed. 


. MADRAS HIGH COURT. 

First CIvIL APPEAL No. 302 or 1912. 
January 26, 1915, 
Present:-Mr. Justice Sanka Nair and 
Mr. Justice Oldfield. 

S. NATARAJA SARMA—Pratntisr— 
APPELLANT ` 
VErSUS 
V. RAMABHADRA NAIDU GARU AND 


OTHERS—JJ EFENDANTS—-RESPONDENTS. 

Evidence (Act I of 1872), s. 65—-Document not produced 
but found inadmissible in a previous sutt—Second- 
ary. evidence, admissibility of—Hindu Law—Gift to 
avife—Absolute interest or life-interest— Presumption, 

Secondary evidence of a document which is not 
produced but which in a previous suit was found to be 
inadmissible as being not registered cannot be given, 
[p. 858, col. 1.] 


In the absence of any evidence to the contrary a. 


Hindu widow has only a life-estate in the property 
obtained by her from her husband. [p. 854, col. J.] 
Gomatiam Ramanuja Aiyangar v. Satgopachar, 24 
Ind. Cas, 20; 27 M. L. J. 829; Bodi Muttayya v. Kavoori 
< Kodandaramayya, 23 Ind. Cas. 594; (1914) M. W. N. 
387; Sri Braja Kisora Devu Garu v. Sri Kundana 
Devi Patta Mahadevi Garu, 22 M. 481; 26 I. A. 66 
(P.C.); 9 M. L. J. 157; 3 C. W. N. 378, referred to. 


Appeal against the decree of the District 


Court of Madura, in Original Suit No. 6 
of 1911. 

Mr. C. V. Anathakrishna <Atyar, for the 
Appellant. 

Mr.. S. Srinivasa Atyangar, for the Re 
spondents. 

JUDGMENT.--The first question that 


isargued before us is that the District Judge 
was wrong in holding that Kamalsamy 
was not in possession of the properties 
after the death of Kamalammal, who held 
them under a grant made by her husband 
in the year 1877. The evidence in support 
of the appellant’s contention is that of 
his first witness, and Exhibit G-3 js 
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ean order 


£53 


passed by the District Munsif 
in 1906 upholding the | possession 
of Kamalasamy against the respondent. 
But that order was really passed upon 
the evidence of Kamalasamy himself who, 
now examined as the deferdant’s 9th wit- 
ness, states that the evidence which he 
then gave was false and that it was made 
at the instance of the present appellant. 
The evidence seems, therefore, to be unreli-— 
able. As against the evidence of the 
plaintiff’s first witness who is the plaintiff 
himself, there is the evidence of a number 
of witnesses on behalf of the respondent, 
some of them respectable and disinterested, 
who prove that Kamalasamy was not in 
possession after thé death of the widow, 
Kamalammal. The Judge says that the 
only conclusion possible on the evidence is 
that Kamalasamy was not in possession. 
The probabilities are also in support of 
that conclusion. The defendant obtained 
possession through Court in August 1907. 
The appellant did not then claim possession 
of the property: he did not sue the tenants 
for the recovery of arrears of rent as they 


fell due and he filed the present suit 
only. in the year 1910. We are not, 
therefore, prepared to interfere with the 


District Judge’s finding on this point. 
The next question is whether the plaintiff 
has got any title to the property. The 
grant obtained by Kamalammal from her 
husband is not produced and in a previous 
suit if was held to be inadmissible as it 
was not registered. The terms of the 
document, therefore, cannot be proved by 
secondary evidence. If is argued by Mr. 
Ananthakrishna <Aiyar that there is no 
presumption that the grant was only for her 
life and that the presumption rather is that 
it was a gift to her and that she was solely 
entitled to the property. He also argnes 


‘that, having been in possession for more 


than 12 years, she has acquired a title by 
prescription. And he relies upon two 
judgments reported as (omatiam Ramanujaya 
Atyangar v. Satgopachar (1) and Bodi Muttay- 
y. Kavoort Kodandaramayya (2). On the other 
side the opinion of their Lordships of the 
Privy Council in Sri Braja Kisora Devu Qaru 


(1) 24 Ind. Cas. 20; 27 M. L. J. 329, 
(2) 23 Ind, Cas. 594; (1914) M. W. N. 387. 
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v. Sri Kundana Devi Patta Mahadevi Garu @), 
is relied upon. In the present case, however, © 
it is unnecessary to rely upon any presump- 
tion. In 1887 a creditor had attached the 
suit property as the absolute property of 
Kamalammal, the widow. The zemendar 
contended that he had only a life-estate 
and it was only that interest that could be 
sold in execution of the decree. His claim 
was disallowed. Baut in the suit which 
was brought by him to set aside that 
order, the Subordinate Judge decided that 
Kamalammal had only a life-interest in 
the properties and they were to be sold 
with that intimation, so that the purchaser 
would become liable to pay the zemindar 
teerva aS long as the widow was alive. 
It negatived the absolute interest in “the 
property which was set up by the widow. 
Subsequently the  plaintiff’s predecessor-in- 
title admitted that Kamalammal had only 
life-interest. The properties were dealt 
with on the footing that her interest 
was only a life-interest. In the absence, 
therefore, of any evidence as tothe terms 
of the document, we are of opinion that 
this is sufficient to. show that the widow 
had only a life-estate in the property. It 
is thus shown that the plaintiff has no 
title to the property, that neither he nor 
his predecessor-in-title was in possession 
of the same. 

We are, therefore, of opinion that. the 
Judge’s decision is right and we dismiss 
the appeal with costs. 

i Appeal dismissed. 

(3) 22 M. 431; 26 I. A. 66 (P. Zi 9 M. L. J. 157; 
30, W. N. 378. 





ALLAHABAD HIGH COURT. 
Brest Civil Appeat No. 268 or 19138. 
February ‘22, 1915. 

Present: Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerjee, Kr. 
RAGHUNATH DAS—Derenvant— 


: APPELLANT 
versus 
KISHEN LAL AND orgers—PLaIntirrs— 
RESPONDENTS. s 


Hindu Law- -Adoption——-Sisters son—Invalid, 
Tn the absence of a special custom, the adoption 
ato, gister’s son is invalid according ta Hindu Law, 


ip. 855, col. 1.) 
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First appeal from the decision of the 
District Judge of Meerut, dated the llth of 
June 1913. 

Mr. B. E. O’Conor, (with him Dr. §. 0. 
Banerji), for the Appellant. 

Mr. Hamilton, ‘The Hon’ble Mr. Motz Dal 
Nehru, Dr. S. N. Sen and Mr. Avadh Bihari 
Lal, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought under section 92 of the Code 
of Civil Procedure. The allegations in the 
plaint were that Lala Shib Lal had by WiN, 
dated the 18th of September 1911], and also by. 
another deed executed luring his life-time. 
created a trust of certain property, that 
Raghu Nath Das in collusion with Nathu 
Mal and two other trustees had taken posses- 
sion of the trust property and misappropriated 
the same and converted itto their own wuse. 
The defence of Raghu Nath was that he was 
the adopted son of Shib Lal, that the family 
was a joint family, that the property was 
ancestral and that Shib Lal had no power to 
creat the trust (Raghu Nath himself brought 
the suit out of which the connected Appeal 
No. 265 of 1913 arises). Nathu Mal put in no 
written statement. The Court below has 
found that Raghu Nath and Shib Lal were 
separate at the time of Shib Lal’s death. It also 
found that the trust was validly created and 
that a breach of trust was committed by some 
of the trustees and, amongst others, by Nathu 
Mal. Nathu Mal did not appeal against 
this decree by which he was ordered to render 
accounts. The suit brought by Raghu Nath 
was of course also dismissed, both suits being ` 
tried together. It has not been seriously con- 
tended that Shib Lal did not know and 
approve of the contents of his Will, or that 
the same was not duly executed by him. 
The evidence on the point is overwhelming 
and we entirely agree with the decision of 
the Court below. As to whether the pro- 
perty was ancestral, the Conrt below has 
found that Shib Lal was the sister’s son of 
Bansidhar who was the original owner and 
from whom the property is said to have 
descended. Shib Lal was not the natural 
son of Bansidhar,and accordingly the property 
would not be ancestral in his hands unless 
he was the validly adopted sonof Bansidhar. 


- We see no reason whatever to differ from the . 


view taken by the Court below on the 
evidence that Shib-Lal was the sister’s son 
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of Bansidhar: In the absence of a special 
custom (which would require to be proved), 
the adoption of a sister’s son is invalid accord- 
ing fo Hindu Law. The property was not, 
therefore, ancestral in the hands of Shib 
Lal. In addition to this, there is the clearest 
‘admission under the hand of Raghu Nath Das 
himself that he and Shib.Lal had separated 
prior to the death of the latter. The result 
is that the decree of the Court belowis correct. 
We accordinly dismiss the appeal with costs, 
including in this Court fees on the higher 
seale. 


Apreal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp CIVvIL AppeaL No. 409 or 1912, 
November 18, 1914. 
Present:—Mr. Lindsay, J. C. 
BRIJRAJ SINGH AND anorHerR—Pratnrirrs 

—APPELLANTS 
Versus 
GANGA BAKHSH SINGH AND OTHERS—— 
DEFENDANTS RESPONDENTS. 
Possession follows title—Trespasser, no presumption 


of possession in favour of—Possession, presumption of, 
chile land under water. 


Where possession in fact is undetermined, posses- 
sior in law follows the right’to possession: in other 
words, possession follows title. [p &56, col 2.) 

No presumption of possession can be raised in 
favour of a trespasser. [p. 856, col. 2.] 

Where the plaintiffs’ title to the land in suit was 
acknowledged and it was found that the jand was 
under water for sometime during 12 years before 
suit: 

Held, that the presumption as to possession must 
be in favonr of the plaintiffs, even though the defend- 
ants were in actual possession immediately before 
and after the period during which the land was under 
water. [p. 858, col, 2.] 

Appeal against the decree of the District 
Judge of Hardoi, dated the 18th July 1912, 
reversing that of the Subordinate Judge, 
Hardoi, dated the 11th November 1911. 

Mr. A. P. Sen, for the Appellants. 


Mr. H. C. Dutt, for the Respondents. 


JUDGMENT.—The question for decision 
in this appeal ise one of limitation. The 
appellants were the plaintiffs in the first 
Court and that suit was for recovery of 
possession of an area of some 29 bighas, 
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the allegations for the plaintiffs being tha 


“the land belonged to them and that they 


had been dispossessed from the same by 
reason of an order passed in April 1909, 
in proceedings between the parties under 
section 145 of the Code of Criminal Procedure. 
The principal defence was one of limita- 
tion, the defendants denying that the plain- 
tiffs bad been in possession within twelve 
years from the date of the suit. The suit 
as framed was one to which Article 142 of 
the Schedule to the Limitation Actapplies 
and it certainly Jay upon the plaintiffs to 
establish possession within limitation. The 
first Court found that the plaintiffs had 
proved this fact;;the lower Appellate Court 
came toa contrary decision and the result 
has been the dismissal of the suit as barred 
by time. 

The question of possession being the 
principal question for determination, it is 
necessary in the first place to ecnsider the 
nature of the property in dispute. Proof of 
possession must necessarily vary with the 
nature of the property in respect of which 
possession is asserted. 

lt appears then from the findings of the 
Courts below that this area of 29 bighas 
odd is sitnated between the two villages 
Benhdar Khurd and Kharka. The plaintiffs 
ave the awners of the former village and 
it ts admitted that the land in dispute 
helongs to the plaintiffs’ village. The land 
is tank land, that is te say, it is In ordinary 
circumstances submerged. But it has emerged 
from time to time during the last <Q 
years and has been cultivated on these 
occasions by tenants holding from the defend- 


< ants. 


The first Court held in this connection 
that the land is generally under water and 
the learned Jndge of the Court below records 
in his judgment that it has been for 
considerable periods under water. These 
are findings of fact which are supported 
by the evidence on the record. This evidence 
relates ` in the main to certain occasiars 
upon which disputes arose between the par- 
ties as regards possession—disputes which 
arose at considerable intervals of time. The 
efirst occasion was in the year 1°82 when 
the parties applied for demarcation of 
boundaries. The case dragged on till 1885 
when it was put an end to by reason of 
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the disputed land having become submerged 
by the water of the tank. We next hear 
of a dispute in 1893—another dispute about 
boundaries—and from the records of this 
litigation it is 
land had been under water since 1885. 

The third oceasion was in 1895 when 
the plaintiffs distrained the crop ofa tenant 
growing on a portion of the disputed land 
which emerged from the tank. The tenant 
brought a suit to contest the right to dis- 
train and this suit was desided adversely 
to the plaintiffs. The name of this tenant 
was Natha and he was examined in this 
suit a a witness for the defendants. He 
deposed that the laid regarding which 
these proceedings in distraint were taken 
was cultivated by him for two years only 
and went under water afterwards. 

The year 1896 produced a fresh litigation 
when the plaintiffs again applied for a 
demarcation of boundaries. The plaintiffs’ 
application was rejected on the ground that 
they declined to accept demarcation on the 
basis of possession. With regard to this 
the lower Court observes that there could 
hardly be clearer proof than this that at 
this date the plaintiffs were not in possession. 
That may be if by possession is meant 
actual ' physical possession. Natha’s case 
which was fought out in 1895 shows the 
same thing, but then we have WNatha’s 
statement that the land was submerged 
after he had cultivated for two years. So 
that the conclusion appears to be that for 
the years 1895 to say 1897 or thereabouts 
the land was out of the water and was for 
that period in the occupation of the defend- 
ants or. their tenants. Thereafter it became 
covered with water. 

The next dispute we hear of isin 1906 
‘when a similar case of distraint arose between 
the plaintiffs and another tenant of the defend- 
ants. This case again was decided adverse- 
ly to the plaintiffs. And the last litigation 
between the. parties was in 1909 under 
section 145 of the Code of Criminal Procedure. 
In that case possession was awarded to the 
defendants and it is the order in this case 
which has given rise to the cause of action 
set up by the plaintiffs. 4 


The result of the ey idence is to show 
that between the years 1882 ‘and 1906 the 
land in dispute has been submerged for long 
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, periods, but ake during the intervals fo 
*\which it was out of the water the defendants: 
who admittedly had no title and were mere 
trespassers, were successfulin asserting (heir 
possession. The question is whether having 
proved so much the defendants are entitled 
to have it held in their favour that the 
plaintiffs have failed to prove possession 
within twelve years from the date of suit. 
The learned Judge has held that it may 
safely be affirmed that the plaintiffs haye 
never had actual possession within limita- 
tion. Jn an earlier portion of the judgment 
the learned Judge had laid down that the 
plaintiffs must prove actual possession—-mean- 
ing I presnme actual physical possession of 
the land. I am unable-to agree with this 
proposition. The plaintiffs had to prove 
possession——such possession as the land was 
capable of—and it cannot be argued that 
land which is lying at the bottom of a tank 
is, while ib remains there, susceptible of 
physical occupation. 


It is an axium of the law relating to 
possession that where possession in fact js, 
undetermined, possession in law follows the 
right to possess: in other words, possession 
follows title. Applying this principle to 
the case before us it follows that while the 
land in suit was under water, possession in law 
was with the plaintiffs whose title or right 
to possess is acknowledged. And if it is 
shown, as I think it has been, that the land 
was under water during twelve years before 
suit, the presumption as to possession must 
be in favour of the plaintiffs. It was for 
the defendants to rebut that presumptin 
and in any opinion they failed to do so. If 
was not sufficient for them to show that on 
isolated occasions when the land emerged. 
they successfully asserted ‘their physical 
possession. Being trespassers their possession 
would be recognised only for so long as 
they could successfully assert it. It cannot 
be presumed in their favour that their 
possession continued after submergence. No 
presumption of possession can be raised in 
favour of a trespasser. So once their actual] 
possession ceased by reason of the land’s 
going under water, possession in law must 
have necessarily reverted to the rightful 
owner—that is, the person who has the 
right to possess. 1 cannot agree with the 
learned Judge in holding that possession in 
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law can remain in abeyance ina case of 
this nature. Jf possession is not with 
trespasser it must be with the person who 
has. the right to possess. ‘I'he learned 
-Judge remarks in the latter portion of his 
judgment that the real truth appears to be 
that the land was not in the actual posses- 
sion of either party during these intervals, 
meaning, I take it, the intervals of submer- 
gence. That no doubtis true, but posses- 
sion, that is, possession inlaw must during 
those periods be presumed to have been 
with the plaintiffs. 

I hold, therefore, that the decision of the 
lower’ Appellate Court is erroneous and that 
for the purpose of Article 142 of the Schedule 
to the Limitation Act, the plaintiffs did 
furnish adequate proof of possession within 
limitation. I allow this appeal, set aside 
the decree of the Court below and restore 
the decree of the Court of first instance. 
The appellants here 
both in this Court and in the Court below. 

l Appeal allowed. 


ALLAHABAD HIGH COURT. 
Civic Revision PETITION No. 157 or 1914. 
March 10, 1915. 
Present:—-Mr. Justice Chamier and 
Mr. Justice Piggott. 

Musamnmat AFZAL BEGAM—Derenpant— 
APPLICANT 
VETSUS 


Musammat AKHARI KHANAM AND OTHERS 


— P LAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIL, +. 
‘1 (2) -— Withdrawal of suit—Appellate Court, power of, 
to grant'permission to withdraw suit with liberty to 
bring fresh action—~Jurisdiction. 

An Appellate Court can under Order XXIII of the 
Civil Procedure Code give a plaintiff permission to 
withdraw his suit with liberty to bring a fresh one. 
[p. 858, col. 2.] 

Ganga Ram v. Data Ram, 8 A. 82; A. W.N. (1886) 
6, followed 

Choragudi China Kotayya v. Sri Raja Varadaraja 
Appa Row Bahadur, 25 Ind. Cas. 388; 27 M. L. J. 244: 
1L. W. 613; 16 M. L. T. 186; Eknath v. Ranoji, 10 
Ind. Cas. 813; 35 B. 24); 18 Bom. L, R. 287, not 
followed. 

Civil 
District Judge of Bareilly, dated the 7th of 
August 1914, 
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will have their costs. 


revision against an order of the 


N 657 


FACTS of the case appear clearly from the 
judgment. 

Dr. S. M. Suleman, for the Applicant:— 
Order XXII, rule 1, Civil Procedure 
Code, does not apply to Appellate Courts. I 
rely on Choragud? Chinna Kotayya v. Sri Raja 
Varadaraja Appa Row Bahadur (1), Eknath 
v. Ranoji(2), Ghazanfar Husain v. Ram Ratan 
Lal (3), Satyabhamabai v. Ganesh Balkrishna 
(4). Prima facie Order XXIII, rule 1, 
applies to original suits. Order XXIII, 
rule 1, clause (1), cannot obviously apply after 
a sulit has terminated. It gives absolute right 
to withdraw the suit. 

Sub-clause (2) makes mention of the per- 
mission to bring a fresh suit. It cannot 
apply where clause (1) does not apply. 

Sub-clause (3) provides for discretion to 
award costs. Presumably no costs can be 
awarded after decree. So it governs cases 
under sub-clauses (1) and (2). 

Section 107, Civil Precedure Code, cannot 
be of much help in this connection. The 
words used are “as nearly as may be.” The 
original Court has no power to allowa claim 
to be withdrawn after decree, andso an appeal 
cannot be withdrawn. 

The old section 373 has been materially 
altered and the new provisionsof Order XXIII, 
rule 1, have to be applied. The ruling in 
Ganga Ram v. Data Ram (5) was passed 
under the old Civil Procedure Code. It has 
been dissented from in Jagdesh Chaudhri v. 
Tulshi Chandhrt (6). 

The High Court can interfere in revision 
with such an order. I rely on Ram Krishna 
v. Ram Kripa (7),. Radha Rawan v, Tula 
Ram (8), Manbhari v. Sumer Chand (9). 

Mr. Agha Haidar, for the Opposite Party, 
was not called upon. 


JUDGMENT.—This 
for revision of an order passed by the 
District Judge of Bareilly under Order 
XXITI, rule 1 (2), allowing the plaintiff to 
withdraw from the suit and giving her 
liberty to institute a fresh suit in respect 

(1) 25 Ind. Cas. 386; 27 M. I. J. 244; 1 L. W. 613; 
16M. L. T. 186. 

(2) 10 Ind. Cas. 813; 35 B. 261; 13 Bom. L, R. 237 

P 20 Ind. Cas. 17. 

(4) 29 B. 13; 6 Bom. L. R. 533. 

° (5) 8 A 82; A. W. N, (1886) 6. 

(6) 16 A. 19; A. W. N.-(1893) 189, 
(D 14 Ind. Cas. 97; 9 A. L. J. 358. 
(8) 17 Ind. Cas. 647; 10 A. L. J. 393. 
(9) 25 Ind. Cas. 175; 12 A L. J. 441 


is an application 
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of the same subject-matter. It is contended 
tbat the learned Judge had no power to 
act under this rule because it is only the 
Court of first instance that can allow the 
plaintiff to withdraw the suit and give him 
or her permission to institute a fresh 
suit. The applicant relies upon the decision 
of the Madras High Court in Choragudi 
Chinna Kotayyaa v. Sri Raja Varadaraja Appa 
Row Bahadur (1) and the decision of the 
Bombay High Court in Eknath v. Ranoji 
(2). These two decisions certainly support the 
contention advanced on behalf of the ap- 
plicant; but as long ago as 1885 this Court in 
Ganga Ram v. Data Tam ib) decided that an 
Appellate- Court could, under section 373 of 
the Code of Civil Proceduró; 1882, givo a 
plaintiff, whose suit had been dismissed by 
the Court of first instance, permission to 
withdraw his suit and give him leave to 
institute a fresh one. The decision in that 


ease was based on some earlier decisions 
of the Calcutta High Court under the 
corresponding provision in the Ccde cf 


Civil Procedure, 1859. So far as we are 
aware the correctness of the decision of 
this Court has never been challenged in 
‘this Court ‘and we believe that when the 
new Code of Civil Procedure was passed, 
there was no reported decision to the 
effect that the Appellate Court could not 
give such permission. <All the- reported 
eases were infavour of the view thatthe 
appellate Conrt could give such permission. 
indeed Courts had gone further and held 
thata Court executing a decree could give such 
permission. Order XXIII, rule 4, distinctly 
lays down that nothing in the order shall 
apply to any proceedings in execution of 
a decree or order, thereby superseding 
the decision that a Cour executing a decree 
could give such permission. ‘The language 
of Order XXIII, rule’ 1, is not exactly the 
same as that of section 373 of the Code of 
Civil Procedure of le82. The provisions 
of the enactment have been re-arranged ; 
but we do not think that the re-arrangement 
indicates any intention to Jay down that 
an Appellate Court is not to give such 
' permission. We do not think that sufficient 
ground has been shown for departing from 
the long continued practice of this Province 
founded upon the decision of this Court 
in Ganga Ram v. Data Ram (5). A good 


INDIAN CASES, 


“view taken by this Courts 


[1915 


deal may, no doubt, be said against the 
but the ruling 
has stood unchallenged for many years and 
wa shall only introduce confusion if we 
depart from it now. There are several 
reported cases in which the lower Appellate 
Court has given the plaintiff permission to 
withdraw from the suit and file a fresh 
Suit and such orders have been attacked 
on various grounds, but so far as we know 
it has never been contended here since 
1885 that an Appellate Court has not power 
to grant such permission; we propose to 
udhere to the decision of this Court. Then 
it is contended that even if the Di&trict 
Judge had jurisdiction to act under Order 
XXIIT, rule 1, he bas exercised his jurisdic- 
tion in an unreasonable way, that he has not 
found that the suit would fail on account 
of a formal defect and that the ground 
given by the District Jadge is really no 
ground for allowing the plaintiff to withdraw 


from the suit. The sunib was “cne for 
partition of property which originally 
belonged to one Moti Begam. One of the 
children of Moti Begam was Kamini 


Begam who was married to a man named 


Khadim Ali, Several members of the 
family were impleaded as defendants to 
the suit, but the heirs of Khadim Ali, 


who was dead, were not tmpleaded. In her 
written statement the first defendant to the 
suit distinctly pleaded that as Khadim 
Als heirs were nob parties to the suit, 
the suit could not proceed. This plen 
appears to have escaped the attention of 
the Subordinate Judge when he was 
fixing issues, with the result that no 
specific issue was fixed regarding it. But 
at the time of argument the Subordinate 
Judge was asked to decide behind the 
back of Khadim Ali’s heirs that they had 
no right to the estate. He declined to do 
this, but set apart what he conceived to 
be Khadim “Alis share and gave the 
plaintiff a decree for partition of her share 
in the remainder of the property. The 
plaintiff appealed contending that her entire 
claim should bave been decreed. The first 
defendant filed ernss-objections, one of which 
was that all the necessaey parties had not 
been impleaded and that the suit should 
have been. dismissed. Thereupon the 
plaintiff presented a petition to the District 


Vol. XXVIII) 


KALAP NATH V, MATA DIN. 


Judge saying that it was by mistake that 
she had’ failed to implead the heirs of 
Khadim Ali, that the first. defendant had 
plegded that the suit could not proceed 
in their absence and had reiterated this 
objection in her memorandum of objections 
in the Appellate Court and that she was 
afraid that her suit and appeal would be 
dismissed on this ground; she, therefore, 
prayed for permission to withdraw from 
the suit and bring another suit. The 
District Judge rightly or wrongly held 
that -as the suit was one for partition, 
non-joinder of necessary parties might 
result in its being dismissed and he pointed 


out that a complete partition of the 
property could not be effected in the 
absence of Khadim Ali’s heirs and he 


came to theconclusion that a fair ground 
has been made out for allowing the plaint- 
iff to withdraw from the suit. It may 
be that we should not have taken the same 
view as the District Judge took of the 
, non-joinder of Khadim Ali’s heirs. It 
might have been possible to hold that the 
suit could proceed in their absence so far 
as the rest of the property was concerned; 
but this is not an appeal and it seems to 
us impossible to say that the District 
Judge in arriving at his decision that 
permission to withdraw the suit should 
be. given to the plaintiff has acted il- 
legally or with material irregularity. We 
are, therefore, unable to interfere with the 
decision of the District Judge. We dismiss 
this application with costs inelnding fees 
on the higher scale. 


Application dismissed, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Crviz APPEAL No. 89 or 1913. 
June 23, 1914. 
Present:—Mr. Kanhaiya Lal, A. J. C. 
KALAP NATH AND OTHERS— PLAINTIFF8— 
i APPELLANT'S 
; VErSUS 
MATA DIN ay® anorarr—Derenpants — 
RESPONDENTS. | 
Oudh Re t Act (XXII of 1886), s. 108, cl. (10)— 
Rival tenang, contest to cultivate same land between. 
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Section 108, clause (10), af the Oudh Rent Aot, 


e has no application where the rontesi is one between 


rival tenants claiming to cultivate the same land 
[p. &60, col. 1. ] 


Appeal against the decree of the District 
Judge of Gonda, dated the 30th January 1913, 
reversing that of the Munsif of Gonda, dated 
9th December 1912. 

Babu Aditya Prasad, for the Appellants. 

Babu Surendro Nath Roy, for the Respond- 
ents. 

JUDGMENT.—The _ plaintiffs-appellants 
sued in this case for possession of plots 
Nos. 1889/1 and 1889/2 khasra and for 
damages, on the allegation that they were 
tenants of the said plots and that the defend- 
ants wrongfully ejected them on the 27th 
January 19 0. The suit was filed on the 
15th August 1912. The defence was that 
the said plots originally belonged to two 
brothers, Hanoman and Ramanand; that 
Ramanand was the ancestor of the plaintiffs 
and Hanoman was the ancestor of the de- 
fendants; that a partition took place be- 
tween Ramanand and Hanoman about 40 years 
ago whereby the plots in dispute were allotted 
to Hanoman and that from that time 
Hanoman and his descendants had been 
in posseseion of the said plots in their own 
right. 

The Court of first instance found that 
Ramanand was a tenant of the entire plot : 
No, 1889 khasra and that the plaintiffs, 
who were his kinsmen, had established their 
possession over the same till 1317 Fasli. It 
decreed the claim of the plaintiffs accord. 
ingly for possession of the disputed area 
and Rs. 9 as damages. The defendants 
appealed. The lower Appellate Court threw 
out the claim of the plaintiffs on the pre- 
liminary ground that it was barred by sec- 
tion 108, clause (10), of the Oudh Rent 
Act. That section, however, applies to cases 
where atenant or an under-proprietor sues 
for the recovery of the occupancy of any 
land from which he has been illegally ejected 
by the landlord. Such a sunib has to be 
brought against the landlord under section 
129 of the Oudh Rent Act within a period 
of one year from the date of the accrual of 
the cause of action. The landlord is not, 
however,.a party to this suit. There was 
no objection raised that he was a neces. 
sary party. Ou the other hand, it was 
pleaded by the defendants that they cultivat. 
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ed- the land in their own right as heirs of 
Hanoman, to whom the said plot, they 
stated, had been allotted by partition. On 
the 25th December 1911, that is, sometime 
before the institution of the suit the defend- 
ants took a lease of the said plots from a 
thekedar, who derived his title from the 
landlord agreeing to hold the land on an 
enhanced rent. But their occupation did 
not begin from the date of the execution 
of that lease, and the decision in fam Lal 
v. Ohunnt Lal (1) relied on by the lower 
Appellate Court does not, therefore, apply. 
That was a case in which an occupancy- 
tenant had died leaving two danghters, 
whose names were recorded as occupancy- 
tenants in succession to their father but who 
had not been able to obtain actual posses- 
sion of their father’s holding. On the con- 
trary the zemindar had put bis own tenants 
in possession of the land and had thereby 
ejected the daughters from the holding. 
The title of the daughters to the recovery of 
the occupation of the land, from which they 
‘were ejected, had lapsed asagainst th 8 zemindar 
by reason of limitation and the suit filed by 
the lessees of one of the daughters for pos- 
session of the holding as against the person 
who was put in possession of the land by the 
zemindar was, therefore, held to be not 
- maintainable. 
session of the defendants is said to have 
existed from before the date of the lease 
granted by the defendants and the cause 
of action seb up in the plaint, and, as the 
contest is one between rival tenants claim- 
ing to cultivate the same land, section 108, 
clause (10), of the Oudh Rent Act has no 
application. Even in cases where a person 
had not obtained possession over a holding 
which he claimed to bave inherited from 
his ancestor, it was held by this Court in 
Raghubar Dayal v. Chandan (2) that the 
first question for decision was whether the 
plaintiffs were entitled to succeed to the 
right of occupancy as heirs of the deceased 
tenant and that until such question was 
determined, no relationship of landlord and 
tenant could be established to enable the 
plaintiffs to claim relief in the Revenue Court. 


The present suit was, therefore, rightly » 


instituted in the Civil Court and the 


27 A. 372: 2A. Ti. J. 69: A. W. N. (1904) 281, 
O, ©. 28. 


2 


In the present case the pos- ` 


questions ab issue ought to have been gone 
into. No question of jurisdiction was raised 
in the written statement. i 

The appeal is, therefore, allowed and $he` 
case remanded to the lower Appellate Court 
with a direction to re-admit the appeal ander 
its original number and to dispose of it 
in accordance with law. The costs will’ 
abide the result. 

Appeal allowed; Case remanded, 





MADRAS HIGH COURT. 

Seconp Civiu Appgan 71 or 1914. 
December 14, 1914. 
Present:—-Mr. Justice Sadasiva Aiyar and 
Mr, Justice Seshagiri Aiyar. 
GHANTASALA SEETHARAMIAH— 
Derren pANt—-APPELLANT 

VErsus 
TADEPALLI PITCHAYYA AND 0THERS— 


PLAINTIFFS—RESPONDENTS. 

Mortgage-deed— Provision for compound interest on 
default, whether penal. 

A provision for compound interest on default is 
not penal by itself, but a provision for compound 
interest at an appreciably higher rate than the rate 
mentioned as payable till default may be penal. 
[p. 860, col. 1.] 

Sundar Koer v. Rat Sham Krishen, 34 ©. 150; 
(P. CO); 34 I. A. 9; 11 0. W. N. 249; 5 C.L. J. 106; 4 
A. L. J. 109; 9 Bom. L. R. 304; 17 M. L. J. 43; 2 M. L. 
T. 75, followed. 


Second appeal against the decree of the 
District Court of Kistna at Masulipatam, 
in Appeal Suit No. 533 of 1912, preferred 
against that of the Court of the Principal 
District Munsif of Masulipatam, in Original 
Suit No. 571 of 1910. 

Mr. N.S. Narasimhachari, for Mr. V. Rama- 
doss, for the Appellant. 

Mr. 0. V. Ananthakrishua Atyar, for the 
Respondents. 

JUDGMENT .—Following Sundar Koer v. 
Ras Sham Krishen (1), we hold that a provi- 
sion for compound interest on default is not 
by itself penal but a provision for compound 
interest at an appreciably higher rate than 
the rate mentioned as payable till default 
may be penal. We hold that the raising 
of the rate for compound interest from 
twelve and quarter “annas to one rupee 
per cent, per mensem (frone 9-3/16 per cent. 
to 12 per cent. per annum) is penal and 


(1) 840.150 (P. C.); 34 I. A. 9; 110. W. N. 249; 
C. L. J. 106; 4 A. T. J. 109; 9 Bom. L, R. 304; 17 M. 
J. 43; 2 M. L. T. 75, 
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we, allow compound interest at nine and three- 
sixteenths per cent. with fproportionate costs 
to the plaintiffs throughout in modification 
of ,the decree of the lower Appellate 
Court. Time for redemption is extended 
. till three months from this day. 

Decree modified. 


rad 


ALLAHABAD HIGH COURT. 
First Cryin APPRAL No, 190 or 1913. 
' March 8, 1915. 

‘Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Bir P. C. Banerji, Kr. 
Musammat MUNNA KUNWAR—P taintire 

— APPELLANT 
versus 
VENAIK RAM AND Anotuer—DEFENDANTS— 


RESPONDENTS. 
Guardian and ward—-Guardian purchasing property 
“tn consideration of money due to minor—Trustee— 
Limitation, 

Where a decree, passed in favour of a minor under 
the guardianship of a certain person, is discharged 
by the guardian in consideration of the transfer made 
to him of certain property, he holds that property as 
the trustee for the minor. [p. 86%, col. 1.] 


First appeal from the decision of the Sub- 
ordinate Judge of Benares, dated the 24th 
November 1913. 

FACTS.—Daya Ram and Mangal Ram 
were cousins. After Daya Ram’s death on 
July 18th, 1888, his cousin, Mangal Ram 
obtained a certificate of guardianship of 
the two minor daughters of Dayn Ram on 
13th March 1590. There were some 
hundis left by Daya Ram, in. which his share 
was rd, Mangal Ram and Uadho Ram held 
4rd share and Adit Ram drd. A suit was 
brought by Adit Ram, Mangal Ram, 
Madho Ram and the plaintiff and Musammat 
Hari Kunwar, her sister, under the guar- 
dianship -of Mangal Ram. The latter’s 
daughter died and only the plaintiff repre- 
sented her in the suit. 

A decree was obtained and in satisfaction 
of the decree the judgment-debtors conveyed 
the property in dispute under two sale-deeds 
of 20th December 1898 and 17th Septem- 
ber 1897.° Thesale-deeds were in the name 
of Adit Ram, M&dho Ram and Mangal 
Ram, i 

The plaintiff attained majority on 27th 
September 1901 and brought this suit 
for possession, on’the allegation that Mangal 
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Ram held the property as her trustee 
and as her guardian,and that he died in 
1902 and his sons also held the same 
position, but refused to pay her profits 
now. The defendants denied their posses- 
sion as that of trustees and pleaded that 


the suit was time-barred. The Subordi- 
nate Judge dismissed the suit. Plaintiff 
appealed. 


Dr. S. O; Banerjee, for the Appellant:— 
The property was purchased in the name 
of three of the decree-holders, but the 
consideration for it was the decretal amount 
due from the judgment-debtors who sold 
the property. 

Moreover, one of the decree-holders who 
purchased the property was the certificated 
guardian of the plaintiff who was then a 
minor. In such a case, the property 
would be hold in trust by the pur 
chasers for the other decree-holder, the 
plaintiff in this case. Under section 10 of 
the Indian Limitation Act of 1902, the 
present suit cannot be barred by time. 

The plaintiff attained majority in 1901. 
The present suit was instituted in 191]. 
The position of the certificated guardian 
cannot be adverse to the ward and 
hence the present suit cannot be barred 
by time. : 

Section 68, clause (2), of the Trust Act 
provides that the beneficiary has the same 
rights as the trustee. 

The Hon’ble Dr. Sunder Lal (with him Pandit 
Rama Kant Malviya), for the Respondents:-—~ 
Two rules have always been held to apply in 
cases under section 10 of the Limitation Act. 
(1) There should be an express trust. (2) 
That the suit should be one for -follow- 
ing the trust property for the purposes of 
the trust. The words used in section 10 are 
“Trust for a specific purpose” and this 
clearly shows that the trust must be an 
express one. 

[Ricuarps, C. J.—A is given Rs. 10,000 in 
trust for B. A invests Rs. 10,000 in pur- 
nar of property. What time should B sne 
in ? 

The Hon’ble Dr. Sunder Lal :— Section 10 
would apply. 

e In the present case he is not holding as 
a trustee for an express trust. 

[Ricuarps, C..J.—-The Law of Limitation 
does not apply between cestui gue trust and 
a trustee at Common Law]. 
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The Hon'ble Dr. Sunder Lal—-He and other | property, he would hold that property as the 


persons were personally entitled and they 
purchased the property for themselves. They 
were only liable to pay the money due to the 
plaintiff. They did uot purport to purchase 
. the property for the plaintiff. 

He referred to Balwant Rao v. Puran 
Mal (1), Amina Bibi v. Najm-un-nissa Bibi 
(2), Kherodemoney Dossee v. T'oorgamoney 
Dossee (3). 

J UDGMEMT.—This appeal arises out of 
a suit in which tne plaintiff claims to 
be put into proprietary possession of 
one-third of certain property together with 
an account of what was due to her whilst 
she was wrongfully kept out of possession, 
and to be awarded the amount so found 
due. The main facts relevant to the present 
appeal are admitted. A decree was made 
onthe 29th of February 1892 in favour of one 
Adit Ram, son of Fateh Ram, Mangal Ram 
and Madho Ram, sons of Gulab Ram, and 
Musanmat Munna .Kunwar {daughter of 
Daya Ram) under the guardianship of the 


aforesaid Mangal Ram. In part discharge 
of this decree certain properties were 
purchased but in the names only of 
Mangal Ram, Adit Ram and Madho 
Ram. The plaintiff says that she was 
entitled to one-third of the decree and 
that therefore the decree having been 
discharged in part by the transfer of 
the property, she is entitled to the 


property to the extent of her interest in 
the decree and that Mangal Ram, who 
was her guardian, must be deemed to 
have held the property to the extent of 
one-third as trustee for her. Numerous 
defences were pleaded, including a plea that 
the claim of Afusammat Munna Kunwar 
under the decree had been discharged and 
that she had been paid off, and a further 
plea of limitation. The Court below without 
deciding any of the other issues 
has dismissed the suit as being barred by 
time. 

We are clearly of opinion that if Mangal 
Ram, who was the guardian of Munna 
Kunwar in this very decrec, gave a 
discharge for the decree in whole or in part in 
consideration of the transfer to him of certaif 

(1) 6A. 1; 10 I. A. 90; 13 O. L. R. 39; 4 Saraswati’s 


P, C.J. 485. 
(2) 27 Ind. Cas: 712; 13 A. D. J. 265. 
(3) 40. 455; 3 C. L. R. 315; 2 Shome L. R. 186, 


extent 
whether 
e of 


trustee for Munna Kunwar to the 
of her interest. It is doubtful 
time would ron at all in favour 
Mangal Ram, or his representatives, but 
certainly time would not commence ‘to 
run until after Musammat Munna Kunwar 
attained majority. Mangal Ram undoubtedly 
was in a fiduciary capacity towards Munna 
Kunwar. We, therefore, think that the 
Court below was wrong iu holding that 
the suit was barred by limitation. Munna 
Kunwar did not attain her majority until 
the 27th of September 1901 and the snit 
was instituted on the 23rd of September 
1911. We wish it to be understood that 
we are not expressing any opinion on the 
other issues. 

We allow the appeal, set aside the 
decree of the Court below and remand the 
case to that Court with directions to 
re-admit the case under its original number 


in the file and to proceed to hear and 
determine the same according to law. The 
appellant must have the costs of this 


appeal, which will include in this Court-fees 
on the higher scale. Otherccsts will be costs 
in the cause. 

- Appeal allowed, Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civiu MISCELLANEOUS APPEAL No. 81 or 1914. 
November 16, 1914. 
Present:—Mr. Lindsay, J. C. 
NIRANJAN SINGH AND ANOTHER 
DEFENDANTS— APPELLANTS 
versus 
JAGAN NATH AND anotHER—PLaIntires 


AND ANOTHUR—~ DeEFENDANT— RESPONDENTS. 

Mortgage-—-Extension of time—Civil Procedure Code 
(Act V of 1908), s. 148, O. XXXIV, +. 8~-Suit for 
rvedemption— Preliminary and final decree, passing of. 

A suit for possession of mortgaged property 
brought by a puisne mortgagee against the prior 
mortgagees was compromised. It was agreed that 
the claim for possession should be allowed on con- 
dition of the puisne mortgggee paying a certain 
amount by a fixed date. In default of payment on 
the date mentioned, the prior mortgagees were to be 
allowed to take possession. On the date fixed for 
payment the puisne mortgagee applied for extension 
of time which was granted by the lower Court: 
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Held, that no extension of time could be granted a 


either under section 148, Civil Procedure, Code, or 
ae eae rule 8, Civil Procedure Code. [p. 863, 
col. 2, . 

The power to enlarge time by the proviso to rule 8 
of Order XXXIV, Civil Procedure Code, can be 
exercised only in cases to which the rulo strictly 
applies, namely, to cases in whicha suit has been 
bronght for redemption and in which both a pre- 
liminary and a final decree for redemption have 
beer passed. [p. 863, col. 2.] 


Appeal against the order of the Subordinate 
Judge, Harddi, dated the 4th July 1914. 
Babu Besheshwar Nath, forthe Appellants. 


Babu Rudra Dut Sinha, for the Respond- 
ent No. 2. 


JUDGMENT.—The facts of this case are 
as follows. One Jodha Singh mortgaged 
certain property in the first instance to two 
persons, named Niranjan and Rameshar. 
He afterwards mortgaged the same property to 
Jagan Nath and Sheodarshan. ‘These second 
mortgagees brought a suit for possession 
of the mortgaged property in which the prior 
mortgagees were impleaded as defendants. 
Thesuit was contested but the parties finally 
compromised. It was agreed that the claim 
of Jagan Nath and Sheodarshan to possession 
as mortgagees should be allowed on condition of 
their paying Rs. 4,297 to the prior mortgagees 
on or before the Jeth puranmashi, 1971 Sambat 
(9th June, 1914).. In default of payment.of 
this sum onthe date mentioned the prior 
mortgagees were to be allowed to take posses- 
sion by application-in execution. On the 9th 
of June 1914, the date fixed. for payment 
under the decree based upon the compromise, 
these second mortgagees applied to the Court 
below for extension of the time fixed for 
payment till the 30th of June. Notice was 
` served on the opposite party who contested 
the application. The learned Judge, treating 
the decree based upon the compromise as a 
redemption decree, allowed an extension of 
time till the 30th of June. This order is now 
attacked here in appeal on the ground that it 
was not an order justified by law. Inthe Court 
below the application for the extension of 
time was based upon two provisions of the 
' Code of Civil Procedure, one section 148 of 
the Code and the osher rule 8 of Order 
XXXIV. The appellants here objected 
that no exteasion could be allowed under 
section 148 and in support of this contention 
they referred to the case reported as Narendra 
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Bahadur Singh v. Ajudhya Prasad (1). 
The learned Judge of the Court below affected 
to distinguish that case from the present case, 
but in my opinion he has made a, distinction 
without a difference. The principle laid down 
in that judgment was as much applicable to 
the facts of the case here as it was to the 
facts of the case reported. What was held 
by the Judges of this Court was that the 
general provisions of section 148 of the Code 
of Civil Procedure relate only to proceedings 
antecedent to the passing ofa final decree 
and that when once sach a decree has been 
passed, the power of the Court is limited by 
the: general principle that once a judgment 
has been pronounced and the decree signed, 
such final decree cannot be altered except 
under the provisions of section 152 or Order 
XX, rule 3, or these relating to review of 
judgment, except in cases in which power 
to grant further extension of time has been 
expressly reserved to the Court. It follows 
from this exposition of the law that section 
148 could notbe made available in order to 
justify the extension of time which was 
allowed in the present case. I have said, 
however, that the learned Judge considered 
that he was entitled to allowthe extension 
of time by virtue of the provisions of rule 
8, Order XXXIV. With this view I am 
unable to agree. Rule S of Order XXXIV 
relates to decrees which are passed in suits 
brought fcr redemption. The suit, in which 
the compromise was arrived at and in which 
the decree, with which the lower Court was 
dealing, was passed, was nota suit for re- 
demption at all, but a suit of an entirely 
different character. It was merely a suit by 
a mortgagee asking for possession of the 
mortgaged property in accordance with the 
terms of the mortgage-deed. I do not think 
that the provisions of rule 8, Order XXXIV, 
can be extended to apply toa suit of that 
nature. In my opinion the power to enlarge 
the time which is conferred upon the Court 
by the proviso to rule,S$ can be exercised 


only in cases to which the rule strictly 
applies, namely, to cases in which a suit 
has been brought for redemption and in 


which both a preliminary and a final decree 
fr redemption have been passed. This 
being so, Lam of opinion that the learned 


(1) 5 Ind. Cas, 443; 13 O, 0. 28, 
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SUBRAMANIA PILLAI t, SANKARALINGAM CHETTIAR, 


Judge had no power to grant this extension. eequally the outstandings 


I, therefore, accept the appeal and set aside 
the order of the Court below. As the sub- 
sequent mortgagees failed to deposit the 
money by the date fixed in the decree based 
upon the compromise, they are not now entitl- 
ed to have possesvion of the property, which 
must be made over to the prior mortgagees 
in accordance with the decree and the com- 
promise. The appellants’ costs of this appeal 
will be paid by the respondents Nos. 1 and 2. 
Appeal sini cloak 


MADRAS HIGH COURT. 

Scconp Civiu Arrear No, 54 or 1913. 
December 21, 1914. 
Present:—-Myr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

S. S. SUBRAMANIA PILLAL AND OTHERS— 
PLAINTI¥¥S——-APPELLANTS 
VETESUS 
A. K. SANKARALINGAM CHETTIAR 
AND OTHERS—Derienpants Nos. 2 to 4 


— RESPONDENTS. 

Limitation Act (IX of 1908), s. 19—Award directing 
parties to share assets and liabilities equally, accept- 
ance of, whether amounts to acknowledgment. 

An acceptance of an award directing ‘the parties 
to share equally the outstandings and ‘ ‘amounts pay- 
able” found in the accounts ‘of the partnership is 
not an acknowledgment of liability for the purposes 
of section 19 of the Limitation Act. [p. 864, col. 2.] 


Appeal against the decree of the Court 
of the Subordinata Judge of Ramnad, in 
Original Suit No. 327 of 1911. 

Mr. T. Arumainathan, for the Appellants. 
~ Mr. O. V. Ananthakrishna Atyar, for the 
Respondents. 

This appeal coming on for hearing on the 
23rd December 1913, the Court (Miller and 
Tyabji, JJ.) delivered the following 

JUDGMENT.—The first question raised in 
the appeal presents no great difficulty. 
The contention of the appellanis is that 
the award, Exhibit A, read with the 
endorsement signed thereon by the Ist 
defendant and 2nd defendant accepting the 
award, amounts to an acknowledgment af 
liability which will give a new starting 
- point of limitation under section 19 of the 
Limitation Act. In the award the arbitrators 
direct the Ist and 2nd défendants-to share 


and “amounts 
payable” , 2. €, we may take it the liabilities 
found in the joint accounts, 4. e, in the 
accounts of the partnership; and in “he 
endorsement the defendants accept the 
award. But the direction in the award is 
not an assertion that the book 
habilities found in the accounts represent 
actual existing obligations, any more than 
it is a declaration that the book outstandings 
are recoverable assets. It is only a direction 
that the partners. are to share equally. 
whatever of the book assets they can recover 
and whatever of the book liabilities 
may have io pay; and the acceptance 
of this direction is not an acknowledg- 
ment of liability. The entries in the books 
when made may have been acknowledgments, 
but they were not made within the period of 
limitation. 


The second point taken is that it has 
not been proved that the partnership 
between Ist and 2nddefendants was dissolved: 
before the settlement signed by the lst 
defendant in 1911. That, however, will 
make no difference seeing that the 
transactions between the partnership and, 
the plaintiffs ceased, as the plaintiffs’ books 
show, in 1906. The lst defendant’s acknow- 
ledgment was then not within the period 
of limitation and is of no avail for ihe 
purposes of section 19 of the Limitation 
Act. The settlement of 1911 was only 
incidentally a settlement between the two 
firms (the defendants had an interest in 
the plaintiffs’ firm). In fixing the liability 
of lst defendant to the plaintiffs the 
amount which had been due since 1906 
by defendants’ firm was set off against the 
amount due to the Ist defendant as a 
partner in the plaintiff?’ firm. It is, 
therefore, unnecessary to decide when the 
defendants’ firm was dissolved. So far then 
as the plaintiffs’ case depends on acknowledg- 
ment, it fails. 

Then it is said that the defendants’ 
account which the Subordinate Judge 
refused to receive shows 'thatlimitation did 
uot begin to run in 1906. We have had 
the account locked at, *but have not been 
shown how it can be held to be a mutual, 
open and current account, and the alleged 
adjustment of interest in 1909 is not signed 
so as to make it an account stated signed by 


they ` 
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the defendant under Article 64 of Schedule e 


I of the Limitation Act. It is unnecessary, 
therefore, to consider whether the Subordi- 
nate Judge ought to have admitted the 
document, It does not help the plaintiffs. 
The remaining question is whether 2nd 
defendant is not bound as a surety: on 
this question the Subordinate Judge has 
not heard evidence or arrivéd at any 
conclusion. Paragraph 7 of the plaint 
alleges, as we understand it, that the 2nd 


..defendant undertook to make good to the 

plaintiffs’ firm all losses sustained by the firm 
JIN consequence of any failure of 1st defendant 
“to pay what was due by him to his partners: 


e., if at dissolution the lst defendant owed 


‘money to the firm of the plaintiffs, the 2nd 


defendant guaranteed payment. If this is 
so, it may be that 2nd defendant must 
be held liable for the amount found due 
by Ist defendant in 1911, or it may be that 
there are circumstances which relieve him 
ofany liability: the question has not been 
decided and we have not considered it. 
We leave it for the decision of the Subordinate 
Judge. 

We must ask the Subordmate Judge to 


return a finding on this question which 
was substantially raised in the th 
issue ;— 


Whether the 2nd defendant was a surety. 


for Ist defendant as alleged in paragraph 
7 of the plaint and, if so, are 2 to 4 
defendants liable to satisfy the plaintiffs’ 
claim ? 

Evidence may be taken. The finding should 
be submitted within two months and seven 
days will be allowed for filing of objections. 

ln compliance with the : bove order, the 
Subordinate Judge cf Ramnad answered the 
issue in the negative and against plaintiffs. 

This appeal coming on this day for final 
heariug after receipt of the finding from the 
lower Court upon the issue referred by this 
Court for trial, the Court delivered the follow- 
ing 

JUDGMENT.— We accept the finding that 
the 2nd defendant was not a surety for the 
lst defendant. The appeal will, therefore, 


be -dismissed with costs. 


cippeal dismissed. 


CALCUTTA HIGH COURT. 
First Civin Appeat No, 400 or 1911. 
July 27, 1914. 

Present:—Mr. Justice Flotcher and 
Mr. Justice Richardson. 

Tue GARDEN REACH SPINNING AND 
MANUFACTURING COMPANY, Lro.,— 
CrAIMANTS——APPBLLANTS 
VENSUS 
THe SECRETARY or STATE vor INDIA. 
IN COUNOIL—Opposirse PARTY- — 


RespoNDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, s. 27, 
0. XLVH, r. 1—Appeal—Application, preliminary, to file 
fresh evidence, legality of — Application, whether sustain- 
able—Appellate Court, power of —Additional evidence, 
admission of, 

A preliminary application to admit fresh evidence 
before appeal is heard is not warranted by the 
terms of Order XLI, rule 27. [p. 866, col. J.] 

An application to admit fresh evidence discovered 
out of Court by the parties comes nnder Order XLVII, 
rule J, not under Order XLI, rule 27. [p. 866, col, 2.) 

Order XLI, rule 27, does not authorize an Appel- 
late Court to admit fresh evidence, documentary or 
oral, and whether or not it was iu existence at the 
time of the judgment of the lower Court or at the 
time the appeal was preferred, unless the Appellate 
Court, after cxamining the evidence on the record, 
comes to the conclusion that it requires the addition- 
al evidence in order to enable it to pronounce 
judgment, namely, that there isa lacuna or dofeet 
on the evidence on the record; [p. 866, col. 2.] 


Appeal against the decree .of the Special 
Land Acquisition Judge of 24-Perganas, 


~dated the 23rd of June 1911. 


Messrs. Pugh and Cubitt, Counsel, and Ba- 
bus Satyendra Nath Roy, Surendra Nath Roy 
and Narendra Nath Sett, for the Appellauts. 

The Hon’ble Sir 8. P. Sinha and Claspersz, 
Counsel, and Babus Ram Charan Mitra, 
Ambica Pada Choudhury, for the Respondent. 


JUDGMENT. 


TLETEHER, J.—This is au application by 
tle appellants for the admission of certain 
additional evidence in an appeal we are 
about to hear. 

The appeal itself is with reference to 
the amount to be paid by the Government 
as compensation for the property of the 
appellants which has been compulsorily 
acquired under the provisions of the Land 
Acquisition Act. The fresh evidence that 
the appellants wish to addace consists of 
certain documents leading up to and result- 
ing ina compromise of another case with 
reference to the acquisition of the premises 
of the British India Steam Navigation 


* 
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Co., which adjoin | the 
appellants. 

The compromise with the British India 
Steam Navigation Co. had not been arriv- 
‘ed at when _the lower Court gave judg- 
ment, nor when the appeal was filed in 
this Court. The present application is 
opposed by the Secretary of State for 
India in Council, the respondent to the 
present appeal. 

Now the powers of an Appellate Court 
in India to admit further evidence are 
governed by the provisions of Order XLI, 
rule. 27, which so faras material is in the 
PON terms: “(1) The parties to an 
appeal shall not be entitled to produce 
additional evidence, whether oral or docu- 
mentary, in the Appellate Court. But if 
(L) the Appellate Court requires. any docu- 
ment to be produced or any witness: to be 
examined to enable it to pronounce judg- 
ment or for any other substantial cause, 
the Appellate Court may allow such evidence 
or document to be produced or witness to be 
examined.” The wording of the rule shows 
clearly that the power of an Appellate Court 
to admit further evidence is a very restricted 
one. 

In the first place, the rule prohibits the 
parties to the appeal from producing further 
evidence, 

Next, the power of the Court to admit 
further evidence is orly in case the Appel- 
late Court “requires” the additional evidence 
‘to enable it to pronounce judgment or for 
any other substantial cause.” 


AS has been pointed out, „the word “re- 
‘needs or finds 


quires” plainly means _ 
needful,” When, therefore, can the Appel- 
late Court aana. the additional evidence 


“to enable it to pronounce judgment or for 
any other substantial cause?” Manifestly 
not until the Appellate Court has examined 
the evidence on the record aud comes to the 
conclusion that the evidence as it stands is 
inherently defective. Until the Court has, 
therefore, examined the record, it is not ina 
position to say, whether the evidence is 
inherently defective and that it will require 
the further evidence to enable it to pronounce 
judgment or for any other substantial cause. 
A preliminary application such as the present 


is not warranted by the terms ‘of Order AU, . 


rule 27. 


à 
Es 
+ 

Kaans 


premises of the . 


An application to admit fresh evidenc® 
discovered out of Court by the parties comes 
under Order XLVII, rule 1, not under Order 
XLI, rule 27. 

lt ds said that the evidence was not in 
existence at the date of the trial and the 
case of Kotaghiri v. Vellanki (1) was cited 
to show that such evidence is not admis- 
sible by -way of review. The point does 


~ not arise in the present case and itis not 


necessary for us to decide whether such view 
is correct or not. 

Order ALI, rule 27, does not, I think, 
authorise an Appellate Court to admit 
fresh evidence, documentary or oral and 
whether or not it was in existence at the 
time of the judgment of the lower Court 
oratthe time the appeal was preferred, 
unless the Appellate Court, after examining 
the evidence on the record, comes to the 
conclusion that it requires the additional 
evidence in order to enable it to pronounce 
judgment, namely, that theré is a ‘lacuna 
or defect in the evidence in the record. 

This appears to me to be the effect of 
the decision of the Privy Council in the 
ease of Kessowjz Issur v. Great Indian Penin- 
sular Railway Company(2). I can find nothing 
inthe judgment of their Lordships to 
suggest that new evidence, discovered out 
of Court by the parties but which only came 


“into existence after the filing of the appeal, 


can be admitted on a preliminary application 
by the parties to the Appellate Court. Such 
a suggestion is negatived by the express 
words in Order XLI, rule 27, that “the 
parties to an appeal sball not be entitled 
to produce additional evidence, whether 
oral or documentary, in the Appellate 
Court.” 

I think, therefore, that we have no juris- 
diction to assent to the present application, 
But even if we had such jurisdiction, I 
should, on the materials before us, refuse this 
application. The evidence the appellant 
Company wish to put forward is to the 
following effect. P 

The British India Steam Navigation 
Company were the owners of the premises 
adjoining those of the appellant Company. 

a ` o å 


(1) 40. W. N. 725; 24 M. 1 (P. O); 27 I. A. 197, 

(2) 11 0. W. N. 721; 31 B. 381; 60. L. 5.5; 4 A, L. 
J. 461; 2 M. L. T. 445; 9 Bom, In R. 67l; M LJ. 
347 (P. 0); 34T. A. 115, 
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Both the British India Company and appel- 
lant Company are represented in Calcutta by 
Messrs. Mackinnon Mackenzie and Company 
as also in London, although apparently the 
two Cémpanies bave different Boards of 
Directors in London, 

On the premises adjoining those of the 
appellant Company, the British India Com- 
pany had a considerable coal business 
chiefly for the purpose of coaling their 
extensive fleet. This property of the 
British India Company is known as Brace- 
bridge Hall. 

The same declaration under the provisions 
of the Land Acquisition Act was made in 
respect of the property of the appellant 
Company,- Bracebridge Hall and various 
other properties, | ` 

The British India Company, after the 
declaration, preferred a claim for a very 
large amount amounting in the frst 
instance to over one crore and 22 lakhs of 
rupees, 


An award of 14 lakhs odd of rupees was 
made by the Land Acquisition Collector. 
The British India Company then required 
the matter to be taken before the Special 
‘Land Acquisition Judge. Negotiations were 
then opened between Sir Frederic Dumayne 
on behalf of the Caleutta Port Commis- 
sioners on the one hand and in the first 
‘instance with Mr. Alexander McLaurin 
Monteath and subsequently Lord Incheape 
on behalf of the British India Company, on 
the other hand. After long and protracted 
negotiations the case of the British India 
Company was subsequently settled by a cash 
payment of 23 lakhs of rupees to the British 
India Company, and the grant’ of certain 
facilities by the Port Commissioners with 
reference to the coaling -of the fleet of the 
British India Co. It is now alleged that the 
facilities granted to the British India Co. 
are more valuable than those enjoyed by 
them at Bracebridge Hall, and, therefore, the 
whole of the 28 lakhs was awarded in respect 
of the other items of their claim. On this 
footing, it is Said that the Port Commissioners 
have. paid the British India Co. in respect of 
the site of Bracebridg@ Hall an amount three or 
four times larger than the amount paid to the 
appellant Company, when in fact the land of 
the appellant Company and ‘Bracebridge 
jall must be of substantially the same 


“value. The appellant Company, therefore, 
desire to give in evidence certain documents 
relating to the compromise of the claims of the 
British India Co. Two affidavits have been 
filed on the present application, one by My. 
Alexander McLaurin Monteath in support 
of the application and the other by Sir 
Frederic Dumayne in opposition thereto. 
Sir Frederic Dumayne is the Vice-Chair- 
man and Chief Executive Officer of the Port 
Commissioners. Theré is a conflict between 
the statements contained in the affidavit of 
Mr. Monteath and those in the affidavit of 
Sir Frederic Dumayne. Now ib appears 
from the evidence that the negotiations, 
which led to the settlement with the British 
India Co., were opened early in January 
1911. The negotiations no doubt were 
stated by Sir Frederic Dumayne to be 
“without prejudice to either side” and 
“confidential.” Mr. Sinha on behalf of the 
Government has argued that this would 
render all correspondence which passed bet- 
ween the parties thereto incapable in any 
event of being used in evidence even when a 
settlement was arrived at. I think Mr. 
Sinha placed his case too high. The 
affidavits do establish, however, that in addi- 
tion to the correspondence interviews took 
place in the first instance between Mr. 
Monteath and Sir Frederic Dumayne with a 
view to a settlement of the case of the 
British India Co. 

The negotiations in India closed in May 
1911. 


In June 1911 Sir Frederic Dumayne 
proceeded to England. It appears from 
his affidavit that the Port Commissioners . 
had directed him to see Lord Inchcape with 
reference to compromising the British India 
Company’s case. He was also authorised to 
go as far as to make an offer of 25 lakhs of 
rupees for that purpose. Lord Inchcape and 
Sir Frederic Dumayne arrived finally at a 
settlement, vz., that the Port Commissioners ` 
should pay to the British India Co. 28 lakhs 
of rupees and give to the Brilish India Co. 

„certain facilities. Sir Frederic Dumayne 
has sworn in his affidavit that in the settle- 
ment he never contemplated paying 28 lakhs 
of rupees for the land, structures and 
machinery of the British India Co., but that 
he agreed to this sum as a settlement of the 
whole case. 
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Lord Inchcape has not made an affidavit 
as to what took place between: himself and 
Sir Frederic Dumayne. The Port Commis- 
sioners sanctioned with reluctance the settle- 
ment arrived at between Lord Incheape and 
Sir Frederic Dumayne and recommended it 
to the Government for sanction and approval. 
The settlement was subsequently approved 
of by the Government. This, however, was 
after the present case had been decided by 
the Special Judge and the present appeal 
filed. 

Much stress has been laid by the appel- 
lants on the proceedings of the Special Land 
Acquisition Committee of the Port Commis- 
sioners of the 20th October 1911. No doubt 
the record of the proceedings is not very 
happily worded, but T cannot imagine that a 
public body like the Port Commissioners 
intended to pay the British India Co. for 
their land a sum so vastly in excess of what 
they were paying to other parties and which 
would in the end result in their having to pay 
excessive sums for other lands acquired by 
them. For if this 28 lakhs was in fact paid 
only for the land, structures and machinery, 
this fact would be used in subsequent cases 
against the Port Commissioners as to the 
value of the lands acquired by them. 

Sir Frederic Dumayne has sworn that he 
was fully cognisant of the prices paid by the 
Port Commissioners on other acquisitions and 
that what he wanted to settle was the whole 
case against tle Commissioners., 

The total claim preferred by the Rritish 
India Co. amounted to Rs. 1,22,40,786-11-10. 
A large number of the items inthe claim 
would appear to be altogether untenable. 
One of the items in the claim was a sum of 
Rs. 87,01,940 “ for loss “of time.” 
This item was claimed for the difference be- 
tween the time if would take to bring the 
vessels of the British India Co. alongside 
at Bracebridge Hall and that required to 
take them into the Docks of the Commis- 
sloners. 

It is difficult to imagine on what principle 
such a claim could be supported. The Port 
Commissioners were, however, in this difficulty 
that the Collector had allowed the sum of 
Rs: 1,27,140- 0-0 in respect of this item dnd 
so had admitted the claim in prirciple.. The 
Court, under the provisions of the Land 
Acquisition Act, has no jurisdiction to reduce 
. the amount awarded by the Collector and it 


ern a! 


“tendered 


may perhaps be doubted whether the Court 
has jurisdiction to re-allot over the different 
items of claim the aggregate amount allowed 
by the Cellector. All the probabilities, there- 
fore, -suggested that the story told by Sir 
Frederic Dumayne in his affidavit that what 
he settled with Lord Inchcape was the whole 
case between the British India Co, and the Port 
Commissioners and that the sum of 28 lakhs 
of rupees was not paid to British India 
Co. in respect of the land, machinery and 
structures only, is correct. The only person 
who could have contradicted Sir Frederic 
Dumayne as to the terms arrived at in 
London between Lord Inchcape and himself 
would be Lord Inchcape. If, therefore, we were 
to decide to permit the appellant Company to 
adduce further evidence, it would have to be 
the evidence of Lord Incheape as to what 
were the terms of settlement between himself 
and Sir Frederic Dumayne. In that event 
such evidence would have to be tested in 
the ordinary manner by cross-examination. 

The letters that passed between Lord 
Inchcape and Sir Frederic Dumayne, dated 
the 26th of January and the 13th of Febru- 
ary 1912, suggest that Lord Inchcape did not 
cousider that the sunt of Rs. 25 lakhs had 
been paid to the British India Co. in respect 
of Bracebridge Hall and the structures and 
machinery thereon. 


The statements in Sir Frederic Dumiyne’s- 
affidavit appear to me toagree with all the 
probabilities of the case and are uucontradict- 
ed as to what was intended to be settled 
between him and Lord Inchcape. Even, 
therefore, if we have jurisdiction to admit this 
farther evidence on the materials before us, 
I should refuse the appellant Company leave 
tə do so. 

The preseut application is, therefore, dis- 
missed with costs, which we assess at 10 gold 
MINUTS. 


RiCHARDSON, J.—I entirely agree with Mr. 


Justice Fletcher, whose judgment I have had 


the advantage of reading, that the application 
bəfore us is not one which we have 
jurisdiction to entertain under Order 
XLI, rule 27. And I will only add this that 
even if we had a power, co-extensive with 
the power of the Trial Court under Order 
XLVII, to admit fresh evidence by way of 

review, I am not of opinion that the evidence ` 
is evidence which ought to ‘be 
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admitted in the exercise of any such power. 
It is not evidence the hearing of which on 
the issue which has to be determined is 
practically beyond the sphere of controversy 
or in dny sense conclusive. On the contrary 
it is only’ necessary to read the affidavit 
on the one side and the counter-affidavit 
on the other to show that matter is 
‘raised of a controversial and argumentative 
character. The qnestion at issue is the market 
value of certain land at certain date. The 
argument which it is sought to put in (together 
with letters and other documents leading up 
to it) was arrived at in another case between 
parties, one of whom is not a party to the 
present case, and it was arrived atafter the 
trial of the present case was concluded. By 
itself the agreement is of no -use to the 
_ appellant Company. It only showsthat a 

lump sum was paid to the British India Co. 
in respect of the compulsory acquisition of 
their land and that in the same respect certain 
facilities were also promised to them by 
the Port Commissioners in connection with 
their coal tracte The land, itis true, adjoins 
the land of the appellant Company. But 
the compensation which the British India 
Co. had claimed from the Collector was 
arranged under different heads, many of 
which had nothing to do with the value 
of the land. Two or three items were with- 
drawn while the case was before the Collector, 
but the total claim which was subsequently 
carried before the Special Land Acquisition 
Judge was still very large. That claim was 
satisfied by the lump sum and the coaling 
facilities. Then comes the point: how much 
of the money payment is to be allocated to 
the land? That depends on the further 
question, ‘what was the value assigned 
to the facilities? Both these questions 
are in serions dispute, each side 
endeavouring to fasten upon the other 
its own interpretation of the agreement. 
As might have been expected, when such 
questions are debated between practical 
businessmen, there is a good deal to be 
said—at any. rate a good deal was said 
—on both sides. The difficulty of arriving 
at a decision as to what was paid for the 
land is not diminished by the reflection that 
it is not the actual value of the land and 
the actual value of the facilities that has 
to be considered, but what was in the 
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minds of the parties to the agreement. What 
the appellant Company is really trying to 
do is to fix upon\ the Port Commissioners 
an admission as to the value of the land 
acquired from the British India Co., and I 
merely add that for that purpose the value 
which the Port Commissioners attributed to the 
land (as to which Sir Frederic Jumayne’s 
affidavit is entitled to the greatest weight) 
is more important, than the valne which 
the British India Co. may have attributed 
to the land. But to my mind the doubts 
and difficulties which surround the evidence 
tendered are not ‘only no recommendation, 
but area complete bar, to its reception at 
this stage, even, as I have said, if we had 
a power to receive’ fresh evidence such as 
that conferred onthe Trial Court by Order 
XLVII. 


Application dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT., 

Secoxp Civin Appear, No. 240 or 1911, 
November 26, 1914. 
Present:— Mr. Stanyon, A. J. ©. 
BATTOO—-DEFENDANT—ÅPPELLANT 
TErSusS 
NARAIN PRASATD—PLAINTI PE— 
RESPONDENT. 

Tank, village, let for cultivation of water-nuts— 
Yank, whether land—Cultivator, whether tenant. 

A village tank which is let for the cultivation of 
water-nuts is not “land lot or ocenpied for agri- 
cultural purposes or for purposes subservient to agri- 
culture” within the meaning of these terms in the 
Ceniral Provinces Tenancy Act, and, therefore, no 
cultivator of such nuts is a tenant us defined in that 
enactment. [p. 871, col. 2.) 


Appeal against the decree of the Additional 
District Judge, Damoh, dated the 19th 
January 1913, confirming that of the Munsif, 
Hatta, dated the 15th November 1913. 

Mr. Atmaram Bhagwant, for the Appellant. 

Mr. A. C. Ray, for the Respondent. 

J UDGMENT.—T his appeal is made against 
a decree obtained by the landlords of a village 
in the Damoh District for ejectmient of the 
defendant from a tank of which the 
defendant has been a lessee for many years 
for the growing of water-nuts. The only 
poigt which I am required to decide is, 
whether the appellant is an ordinary tenant 
of the tank, and that depends upon the 
question whether the tank is ‘land’ withip 
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the meaning of that term in the Central 
Provinces Tenancy Act. ° 


It has been contended on behalf of the 
appellant that the water-nut is actually a 
produce of land, the plants being planted 
annually in the bed of the tark when the 
water is low, and that subsequently, during 
monsoon, they rise with the water and 
bear the nut, which is gathered for food 
like rice or any other agricultural product. 
lt was also said that as the water recedes 
after the monsoon, the bed of the tank 
left dry is used for cultivation. This latter 
argument is of no value, because ibis most 
clearly proved that the 
Rs. 7 a year for the use ofthe tank to 
grow water-nuts only, and if he grew any 
bye-crops of dhania or jawa on parts of the 
dry bed he did so as a mere licensee 
or trespasser outside the terms of his 
lease, and could not treat such user as a 
basis for claiming a tenant-right. 


As regards the main question, the 
argument on behalf of the appellant is 
plausible but, in my opinion, unsound. 
Various cases have been quoted, but none 
of them are in point. The matter is not 
one to be decided by analogy, or by a too 
literal and artficial interpretation of definitions 


of such words as ‘agriculture’, ‘land’ and 
‘tenant. It is one to be treated with 
reference to established usage. Nevertheless, 


I will examine the case law. 


In Kunhdiyen Haji v. Mayan (1), it washeld 
that a lease of a coffee garden is not an agri- 
cultural lease within the meaning of section 
117 of the Transfer of Property Act, 1882. In 
Murugesa Chetty v. Chinnathambi Goundan (2), 
the above ruling was considered incorrect, 
and a lease of a betel garden was held to 
be an agricultural lease under the said en- 
actment. In King-Hmperor v. Alexander Allan 
(2), lands on which potatoes, grain, vegetables, 
ete., are grown were held to be lands nsed 
“solely for agricultural purposes.” These cases 
all have reference to the Transfer of Property 
Act, under which the term ‘agricultural’ is 
given a much wider significance than is 
permissible under the Central Provinces 
Tenancy Act. Land used for fruit or vege- 


(1) 17 M. 98; 4 M. L. J. 21. 
(2) 24 M. 421, - 
(3) 12 AL L. J. 893; 25 M. 627; 1 Weir 727. 
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table gardens only would-not be used for agri- 
cultural purposes under the latter enactment. 

In Szboo Jelya v. Gopal Chunder (4), it was 
held that an occupancy right could not be 
acquired under the Bengal Tenancy Axt (X 
of 1859) in a tank used for the preservation 
and rearing of fish. Couch, C. J., and 
Glover, J., observed : 


“No doubt, it may be said that a tank 
comes under the word land, as land covered: 
with water. But itis to ba land cultivated’ 
or held; and we think, in considering whe- 
ther this tank comes within the provisions 
of Act X of 1859, we must do what was- 
done in Ranee Doorga Soonduree v, Burbee 
Oomdutoonissa (5), * * we must look at 
all the provisions of the Act.” 

The learned Judges then showed what 
anomalies would result from holding that the 
tank was land. This view was affirmed in 
Nidhi Krishna Bose v. Ram Doss Sein (6). 
The same learned Judges said:— 


“Where land is let for cultivation, and 
there isa tank upon it, the tank would go 
with the land; and if there was a right of 
occupancy in the land, there would be a right 
of oecupancy in the tank as appurtenant tothe — 
land. But here the tank is the principal 
subject of the lease, and only so much land 
passed with the tank as is necessary for it, 
namely, for the banks. his, in reality, is 
the tank, and according to the decisions, there 
cannot be a right of occupancy acquired 
in it.” 

The latest published decision of the 
Calcutta High Courtonthe point seems to. 
be that in Mahananda vy. Mongala (7), where 
it was laid down that “a suit for recovery 
of arrears of rentof-a tank, which is not - 
a part of an agricultural holding but is 
used for rearing and preserving fish, is not 
maintainable in a Revenne Court, the pro- 
visions of Act X of 1859 not being applicable 
to such a snit, ” It was further ruled that 
the term ‘land’ in section 6 of that enactment 
means cultivated land, and does not include 
a tank regarded as land covered with water.. 
This ease is very much in point, as the. 
definition of ‘land’ in the Bengal BEDANE 


(4) 19 W. R. 200; 13 B.D. R. 423 n. 
(5) 18 W. R. 284; 9 B. L. R. 101. 
(6) 20 W. R. 341. 

(7) 31 C. 987; 8 O. W. N. 804, 
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Act is very similar to the: definition of ‘land’ ¢ 


in the’ Central Provinces Tenancy Act. 
There is no reported decision of this Court 
dirgetly in point, but in Ramprasad v. Nathe 
Khan (Miscellaneous Appeal No. 26 
1914) decided on the 20th November 
1914, I held that a person who took a part 
of the village common from the malguzar 
for planting a mango grove did not ipso facto 
become an ordinary tenant, the planting 
of such a grove not being an agricultural 
purpose, or a purpose subservient to agricul- 
ture. But though the status of a singhara 
cultivator has not been decided by this 
Court hitherto, itis not ves integra, It has 
been duly considered by the Settlement 
Department. In the Land Revenue Settle- 
ment ofthe Nagpur District, effected during 
the years 1880 to 195, the Settlement 
Officer, Mr. (now Sir Reginald) Craddock 


at page GS (paragraph 125) of his interest- 


ing and exhaustive report wrote thus :— 

It was a doubtful point whether the 
dhimar who had a lease of the right to 
cultivate singhara in a tank could not be 
said to hold land for an agricultural purpose, 
and cid not, therefore, become a tenant of the 
land included in the bed of a tank. But 
no such claim has ever been put forward 
by the dhimars themselves, and such a grant 
would be contrary to immemorial custom 
and prejudicial to the interests of the pro- 
prietor and the community in general 
whose rights of user might be infringed. The 
dhimar has, therefore, been held to be a 
licensee entitled merely to the use of the tank 
for a specific purpose,” 

These remarks are entirely in accordance 
with my own experience of the subject in 
these Provinces for over thirty years. 
income from sixgheara leases has. always been 
treated as siwai income. No dhimar who 
cultivates singharas would call himself a 
kaskikar or kisan, the terms applied to one 
who cultivates the land for cereals and other 
agricutural produce. The singhara rights are 


part of the jalkar or rights over water, and - 


stngharas are usually planted and produced 
in tanks which are in the common use of the 
village people in the same way as the village 
common. The culfivation of the unt is 
confined to the fishermen caste, almost in- 
variably dhimars. The license is really an 
annual permission; though it is entirely in 


of. 


The ° 


accordance with the habits of the people that 
it should first become a monopoly on the part 
of particular families of dhimars, and then 
descend from father to son under a system 
whicn strongly favours heredity in all special 
duties and privileges. Where we have the 
duties of the village priest, the village barber, 
the village watchman, tne village scavenger 
and the [village beggar descending from 
father to son, and the same rule observed even 
in the employement of menial servants,itis but 
natural that the village fisherman, or family 
of fishermen, should continue to get the same 
license to grow s?ngharas in the same tank year 
after year until.the license begins to have the 


appearance of a permanent right. That is 
what has happened in the present 
ease. The plaintiffs are probably acting 


harshly and unwisely in turning out an old 
licensee who has paid hisdues regularly for 
many years, buf there can be no doubt of their 
legal right to do so. I hold thata village 
tank which is let for the cultivation of water- 
nuts is not “land let or occupied for agri- 
cultural purposes or for purposes subservient 
to agriculture” within the meaning of these 
terms in the Central Provinces Tenancy Act, 
and, therefore, no cultivator of such nuts is a 
tenant as defined in that enactment. -The 


` present case has, therefore, been correctly 


decided and this appeal is dismissed with 
costs, 
Appeal dismisser, 


h MADRAS HIGH COURT. 
‘Seconp Civin APPEAL No. 2058 or 1913, 
March 1, 1915. 
Present: Mr. Justice Ayling and 
Mr. Justice Tyabji. 
AVULA CHARAMU DI—Dergnpayt No. 1 
— APPELLANT 
CETSUS 
MARRIBOYINA RAGHAVULU AND 
ANOTHAR——PLAINTIFTS Nos. 2 AND 3 


—~RESPONDENTS. 

Transfer of Property Act (IV of 1882), s 14—Per- 
pebtities, rule against, when applicable — Interest in land 
—Agreement to sell, if within the rule. 

The rule against perpetuities is applicable only in 
reference to an attempt to create an interest in 
land. [p. 876, col. ).] 
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No interest in land is created by an agreement to 
sell the land, stillless by reason of there being a 
possible claim to have an agreement for salo speci- 
fically enforced as against a transferee with notice of 
the agreement and, therefore, such an agreement is 
not within the rule against perpetuities, [p 876, col. 1.] 

Second appeal from the decree of the 
District Court of Nellore in Appeal Suit 
No. 68 of 1910, dated the “nd of January 
1913, preferred against that of the Court 


of the District Munsif of Kavali in Original 
Suit No. 489 of 1908. 
Messrs. A. Kr ishnasame Iyer and M, 


Subbaraya Iyer, for the Appellants. 

Mr T. V. Muthukrishna Iyer, for the Re- 
spondents, 

J UDGMENT.—It has been argued before 
us that the agreement, Exhibit G, on which 
the plaintiff sues for a reconveyance of the 
land to him, is void as being opposed to 
the rule against perpetuities, inasmuch as 
no period 1s fixed during which the plaintiff 
may claim to have the land reconveyed : 
the argument is that under Exhibit G the 
land would be tied up for an indefinite 
period as the plaintiff would be entitled 
to assert his right at any time, however 
remote. The short answer to this argument 
is that the land is not tied up by Exhibit 
G; and that there is a mere personal contract 
between the contracting parties, which does 
net create any interestin the land, though it 
may have some reference to the land. This 
answer 1s met by the contention that if the 
agreement to reconvey contained in Exhibit 
G is a valid contract, then specific performance 
of it could be had under the Specific Relief Act, 
section 27 (b), from any subsequent purchaser 
of the land who had notice of it; that, there- 
fore, the agreement to reconvey must be 
taken to be a covenant running with the 
land and as such amounting to an interest 
in land; and that if so, the attempt to 
create such an interest for an indefinite period 
- of time must fail under the Transfer of Pro- 
perty, Act, section 14, which must be applied 
.as the rule of Hindu Law is not less stringent 
than that contained in the section: Pumasam? 
Pattar v. Chinna Asari (1), 

Our attention was drawn to London and 
South Western Railway Co. v. Gomm (2), 


(1) 24 M. 449; 11 M. L. T. 182. 
(2) (1882) 20 Ch, D. 562; 51 I. J. Ch, £20; 46 T 
449; 30 W. B. 620. 


which has been referred to or followed in 
“India in Kolathu Aiyer v. Rangavadhyar 
(3), Haris Paik v. Jahuruddi Gazi (4), 
Nobin Chandra Soot v. Nabab Ali Sarkar (5), 
Kalimuddin Bhuya v. Reazuddin Ahmed (6). 
The decisions of English Conrts cannot 

followed without caution inasmuch as 
the rules of law and equity relating to 
covenants running witb the land as laid 
down in Tulk v. Mowhay (7), with the limita- 
tion placed upon those rules by such decisions 
as Haywood v. The Brunswick Permanent Benefit 
Building Kociety (8) and London and South 
Western Ratlway Co. v. Gomm (2), may have a 
different effect from the law which has to 
be enforced in’ British India. by reason of 
section 27 (b) of the Specific Relief Act and 
section 40 of the Transfer of Property Act. 
Itmay be that covenants which would not 
run with the land in England would in 
British India be enforceable as against 
persons having noticeof them. We refer, 
however, to English decisions not so much 
for taking from them the law as if it were 
directly and in terms applicable to India, 
but for the elucidation of some of those 
general principles with which the statutary 
law of India deals. 

The first point to be borne in mind in 
connection with the questions that arise in 
this appeal is expressed with very great 
clearness by Farwell, L. J., in South Eastern 
Railway Co. v. Associated Portland Cement 
Manufacturers (9): 

“It is settled beyond argument that an 
agreement merely personal not creating any 
interest in land is not within the rule 
against perpetuities. It is sufficient to refer 
to Witham v. Vane (10) i in the House of Lords . 
There, there. was ‘a covenant by a 
purchaser of lands in fee simple contained 
in the conveyance made to him by the 


be 


(3) 18 Ind. Cas. 203: 24 M. L. J. 84,13 M. L.T. 179; 
(1913) M. W. N. 163: 38 M, 114, 

(4) 2 C. W. N 515. 

(5) 50. W. N. 343. 


(6) 4 Ind. Cas. 743; 10 ©. L. J. 626; 14 O. W. N 
295. 
(7) (1848) 2 Ph. 774, 1 Hall & Tw. 105; 18 L.J. 


Ch 88; 13 Jar. 89; 41 E R. 1148; 78 R. R. 289. 

(8) (1882) 8 Q B. D. 403; 51 L.-J. Q. B. 73; 45 L. 
T.6)); 3. W. R 299, e 

(9) (:910) 1 Ch. 12 at p. 33; 79 L. J. Ch. 150; 101 
L. ‘Il’. 865; 74 J. P. 21: 54 S. J 80; 26 T. L. R 6) 

(19) (1883) Challis on Real Property, 2nd Rd 
App. V, p. 401 (8rd Ed., App. V, p. 440.—#d.) 
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vendor, that the purchaser, his heirs, now they .xefuse to perform their own 


appointees, and assigns will from time to, personal covenant on the ground of per. 


time and at all times pay, or cause to be 
paid, to the vendor, his heirs, executors, 
administrators, or assigns, the sum of six 
pence for every chaldron of coals wrought 
and gotten ont of the lands conveyed, and 
which shall be shipped for sale.’ - That 
was entered into by the Earl of Darlington 
(afterwards Duke of Cleveland) in 1824. He 
died in 1842; the benefit of the covenant 
was assigned to certain other persons, and 
they sued the executors of the Duke in the 
year 1883, and this question of perpetuity 
was swept aside as having no relevancy 
whatever to a mere personal covenant, 
although such covenant was connected in 
some way, atany rate, with the land. But 
the fact that there is some connection with 
reference to land does not make a personal 
contract by <A, Jess a personal contract 
binding on him with all the remedies arising 
thereout, unless the Court can by construction 
turn it from a personal contract into a 
limitation of land, and a limitation of land 
only. As regards the original covenantor it 
may be both; he ‘may have attempted both 
to limit the estate, which may be bad for 
perpetuity, and he may have entered into a 
personal covenant which. is binding on him 
because the rule against perpetuities has no 
application to such a covenant. 

“The real answer”, continues Farwell, L. 
J., “to the argument founded on the 
inconvenience of tying up land is that 
the action upon the covenant sounds in 
damages only unless the defendant has still 
` got the land to which the covenant relates. 
If he has still that land, then in an action 
on the covenant tbe plaintif may claim 
specific performance, and it is for the Court 
to see whether in such circumstances it is 
inequitable to grant specific performance, or 
whether the covenantor ought to pay dama- 
ges in lieu of it. There is no defence to such 
an action in the present case. So far as I see 
I should have no hesitation whatever in 
decreeing specific performance. There 
certainly is no honesty in the Company Ss 
case; there isa clear covenant by them- to 
do a certain thing when called -on bya 
particular person? They are so called on by 
that person. They have bad the benefit of 
the covenant in the reduction of the amount 
of money which they haye had to pay, and 


` 


petuity.” 

The distinction between an agreement 
merely personal and an agreement creating 
an interest in land was not lost sight of in 
London and South Western Railway Co. v. Gomm 
(2), on which the appellant greatly relied. 

There a Railway Company had held in 
1865 with an agreement by their vendee 
on behalf of himself “his heirs or assigns 
owner and owners for the time being of tha 
land and all other persons who should or 
might be interested therein;” the agree- 
ment so entered into contained an option 
to the Railway Company to repurchase 
at any time. Sir George Jessel, M. R., says 
pages 580, 581, “whether the rule as to remote. 
ness applies or not depends npon this, as it 
appears to me, does or does not the covenant 
give an interest in the land? If itis a bare or 
mere personal contract it is of course not 
obnoxious to the rule, but in that case it ig 
impossible to see how the present appellant 
can be bound. He did not enter into the 
contract but is only a purchaser from Powel 
who did, If it is mere personal contract it 
cannot be enforced against the assignee. 
Therefore the Company must admit that it 
somehow binds the land. But if jt binds 
the land it creates an equitable interest in the 
land. The right to call for -coveyance of the 
land is an equitable interest or equitable 
estate, In the ordinary case of a contract 
for purchase there is no doubt about this, and 
an option for re-purchase is not different in its 
nature.” 

Sir George Jessel’s remarks read in the 
light of what Farwell, L. J., said in South 
Hastern Railway Co. v. Associated Portland 
Cement Manufacturers (9) had reference only to 
that aspect of the agreement which purported 
to create an interest in the land; that aspect 
alone had any relevance to the question that 
the Master of the Rolls was considering 
But as Farwell, L. J., pointed out, parties may 
by the same agreement purport to do two 
things; (1) create an interest in Jand jn 
perpetuity; (2) to enter into a personal 
covenant unrestricted in point of time, the 
rule against perpetuities cannot be obnoxious 

eto the latter though it invalidates the former 

Lord Justice Lindley in London & Douh 
Western Railway Co. v. Gomm (2) at page 587 
said; This is an action for  specifig 


29 4 


performance of a contract entered into not 
by the defendant but by somebody else. The 
first thing, therefore, the plaintiffs must 
shew is, upon what legal principles the 
defendant is bound by a contract into which 
he did not enter. Itis not contended that he 
is bound by it on the ground that ~the cove- 
uant entered into by Powel runs with the land 
and binds him at law, but it is said that 


though it does not bind him at law it binds 


him in equity.” l 

“Then upon what principle is it that 
heis bound in equity P? Itis said that he 
is bound in equity because he brought the 
land knowing of the covenant into which 
his predecessor-in-title had entered. That 
proposition stated generally assumes that 
every purchaser of land with notice of 
aoyenants into which his vendor has entered 
with reference to the lund is bound in 
equity by all those covenants.” | 

The learned Lord Justice then considers 
which classes of covenants 
land, in other words, which classes of 
agreements are enforced in Englar.d not 
only against the person who entered into 
them but against a purchaser of the land 
with notice of the agreement entered into 
by his predecessor-in-title. That portion 
of his judgment is not directly applicable 
as we have the law laid down in the Specific 
Relief Act, section 27 (c), and the Transfer 
of Property Act, section 40. He concludes 
by saying that the agreement then before 
the Court could be enforced (if at all) 
as against the defendants only as a covenant 
running with the land; that the agreement 
for re-purchase went beyond the doctrine of 
covenants running with the land laid down in 
Tulk v. Morhay (7); and could not, therefore, 
be said to be a covenant running with 
the land, and could not consequently be 
enforced against a person who did not enter 
into it. He then agrees with the observations 
of the other members of the Court that 
the covenant purports to create an interest 
in land bot that that interest is void for 
remoteness. 

Thus it is clear that the Court was not 
deciding in London & South Western Railway 
Co. v. Gomm (2) upon the personal aspect of 
the agreement at all. What was then 
decided was (1) that the agreement could 
not prevail as between the parties before 
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the Court in any aspect other than that 


eby which it purported to create an interest 


in land and that inas far as it purported 
to create an interest in land, it was void 
for remoteness; (2) that the defend&nt 
could not be bound by an agreement to 
which he was not a party on the ground 
wasa covenant running with the 
land, for the agreement was not of that 
class which could ran with the land not 
being within the principle laid down in 
Tull v. Moxhay (7). In other words the 
decision may shortly be thus stated: the 
agreement either created an interest in the 
land, orit did not; if it created an interest 
in land, then it was void for remoteness; 
if it was merely a personal covenant it did 
not bind the defendant, who was not a 
party to it, and was not bound by it under 
Tulk v. Moxhay (7). 


It seems clear on a consideration of the 
cases to which we have referred, that very 
different sets of rules apply according as 
the juristic act in question creates. 

l. An interest in land, or 

2. A mere personal contractual liability. 

With reference to the former (1) the 
policy of the law is expressed in the rule 
against perpetuities, and a transaction 
(whether if is a contract of a declaration of 
trust or a bequest) in so far as it purports 
to create an interest in land is void to the 
exteut that it contravenes the rule against 
prepetuities: what is void is the interest 
which is sought to be created so as to come 
into operation ata remote time, not the 
contract. If, however, the sole object of a 
contract is to create such an interest, it is of 
course wholly void. 


_ With reference to the latter (2) however 
as Farwel, L. J, pointed out, the rale against 
perpetuities has no application. <A contract 
which is binding only personally would, in 
strictness and according to literal import; be 
enforceable only so long as both the contract- 
ing parties are alive; for if one of them is 
dead, then there is either no person to enforce 
it, orno person against whom it can be 
enforced. It would have been meaningless 
for the law to apply thegule against the 
perpetuities to such a transaction; for the 
transaction can (in its strictness) prevail for 
only a fragment of the period mentioned in 
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the rule against perpetuities. Far from 
limiting the period during which such,a 
transaction ìs to operate, the law has’enlarged 
the scope of its operation from its strict 
dimits (viz. during the life-time of both con- 
tractnig parties) so as to bind the representa- 
tive of the promisors (Indian Contract Act, 
section 37). 

It is also clear that a contract does not 
create an interest in land .merely because it 
has reference to land. This is well recog- 
nised in England. In India there cannot 
be a more emphatic enunciation of this 
principle than that . contained in the Transfer 
of Property Act, section 54, last paragraph, 
which is explained and contrasted with 
section 55 (6) (b) in Kurri Veerareddi v. Kurri 
Bapireddi (11). The law in England seems to 
be different from that contained in section 
. 54: London and South Western Railway Com- 
pany v. Gomm (2). Moreover the scheme of 
the Indian Law differs widely from that 
of English Law. The Indian Legislature has 
given a great extension to the personal 
liability of parties baving notice of a con- 
tract made by one under whom they claim; 
though such liability is tempered by the 


discretion of the Court thatis asked to en- | 


force specific performance. On the other 
hand, the Indian Legislature has been 
stringent in allowing interests to be created 
in land either for remote periods, or without 
registered documents. In any case having 
an interest inland or any other property 
implies having existing rights in them: and 
that is very different from having persoual 
rights against some one who may at the 
discretion of the Court be required by law 
to do some specific act or in leu of it to give 
compensation, 

It is argued that because under section 
. 2Y (b) of the Specific Relief Act the contract 
may be enforced against transferees with 
notice, therefore, it creates an interest in the 
land. But in.the first place if, as between 
the parties themselves a contract for sale 
does not create an interest in land, it is 
inconceivable that an intérest should be ereat- 
ed when the liabilities under the contract 
are transferred to a third-party. Secondly, 
section 27 (b) read with section 22 of the 
same Act only gives n discretionary power 
to the Court.to enforce a contract specifically; 


(11) 29 M. 336 at p. 849; 16 M, D. J.395;1 M. b. ` 
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it is difficult to see` how an interest in 
land can be considered tobe created when 
it js in the discretion of the Court whether 
to recognise it or not. If an interest already 
exists there can be no power in the Court to 
take away the existing rights of the parties. 

Moreover assuming that under section 
27 (b) some interest might be created in the 
land itself which can avail to a limited ex- 
tent as against transferees, it does not follow 
that the personal liability of the contracting 
partiesis lessened because certain rights 
in ven. are attempted to be created and the 
attempt is unsuccessful by offending the rule 
against perpetuities. The argumentas put by 
the appellant is self-destructive. For if any 
interest in land may be created by operation 
of section 27 (b), then that may be a ground 
for upholding that interest as against trans- 
ferees, and it may be thatthe transaction 
by virtue of which the interest arises, viz., 
the contract, may thus have an extended 
operation: the section cannot, on the assump- 
tion that it creates an interest in land 
affect the operation of the contract in its 
personal aspect. If the object of the section 
is assumed to be to give an enhanced 
efficacy to a contract by the creation of in- 
terest in the property itself, in addition to 
mere personal rights and liabilities, the section 
cannot be utilised for taking away the binding 
force of the contract as between the parties 
themselves. ii 

There are observations in Kolathu Atyer v. 
Rangavadhyar (3) to the effect that one who 
has obtained a promise for the conveyance of 
land has by virtue of the Specific Relief Act, 
section 27 (b), and the Trusts Act, scction 91, 
“a substantial interest in it: such an interest 
is apparently meant as is implied in 
section 14 of the Transfer of Property 
Act. These observations were perhaps 
not necesary for the decision, as in the 
earlier portion of the jugdment it is intimated 
that the intention of the parties as appearing 
from the coutract was that the heirs of the 
covenantor should not be bound by it and the 
suit was against the heirs, Stocker v. Dean (12), 
Indian Contract Act, section 37, paragraph 2, 
In any case we are unable to reconcile these 
observations with section 54 of the Transfer of 
Property Act and KurriVeerareddt v. Rurri 
Bapiredut (11). 


(12) (1852) 5) E. R, 739; 16 Beav, 161; 96 B. R. 75, 
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The two cases decided in Calcutta, Nobin 
Cnandra Soot v. Nabab Ali Sarkar (5) and 
Kalimuddin Bhuya v. Reazuldin Ahmed (6), 
are not easily reconcilable on principle. 
The attempt in the latter to distinguish 
the former on the ground that the applica- 
tion of the rule against perpetnities may 
depend upon whether the person sued 
is the original covenantor or one on whom 
the interest had devolved, cannot be accepted 
in the face of the authorities. Thus in 
Witham v. Vane (10), decided by the House of 
Lords, the covenant was enforced as between 
the executors of one party to the contract 
and the assignees of the other, the ground of 
decision being that the covenant sought to 
be enforced was a personal contract and there 
was no reason why specific performance could 
be refused. On the other hand if the right that 
is sought to be enforced depends upon the 
existence of, an interest in the land, and that 
interest itself is void in law, it does not matter 
whether the persons that are-before the Court 
are these who have themselves been parties 
to the transaction attempting to create an 
interest, or that they are strangers or trans- 
ferees. 


Our decision must, therefore, be that the 
rule against perpeturties is applicable only 
in reference to an attempt to create 
an interest in land, that no interest in 
land is created by an agreement to sell the 
land, still less by reason of ihere being a 
possible claim to have an agreement for sale 
specifically enforced as against a transferee 
with notiee of the agreement. The lower 
Courts were, therefore, right in holding that 
the agreement for re-sale now in question was 
enforceable and the appeal is dismissed with 
costs. 
lppeal dismiss: il. 
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CALCUTTA HIGH COURT. 
APPEALS FRoM-OrnerRS Nos. 245, 254, 332 AND 
333 of 1914. 

August 19, 1914. 
Present:—Mr, Justice D. Chatterjee and e 
iss Mr. Justice Walinsley.- 

Rat BALI NATH GOBNKA Bahadur— 
J UDGMENT-DEBTOR—ÅPPELLANT ` 
TErSuUsS 
Ix No. 245 or 1914 
NAND KUMAR SINGH—-DECREE- HOLDER 
— RESPONDENT. 

In.No. 254 or 1914 
RAGHURAJ SINGH. anv OTHERS— 
DECREE-HOLDERS— RESPONDENTS. 

Ix No. 332 or 1914 
SHEOADHIN SINGH—Decreet-uo_per 
— RESPONDENT. 

In No. 333 ar 1914 
BAIJNATH SINGH—Decres-uo.per — 


RESPONDENT. 
Bengal Land Revenue Sales Act (XI ef 1869), ss. 33, 


34—Sale amended - Final decree of a Civil Court, 
meaning of —Lwecution—Limitation. 
An estate belonging to the respondents was sold 


for arrears of revenue under Act XI of 1859 by the 
Collector ou January 2nd,.1900. ‘The proprietors 
preferred appeals to the Commissioner vf Revenue, 


‘aud he passed orders cn March 21st, 1909, setting 


aside the salo. On the application of the auction. 
purchasers the Commissioner reviewed his order of 
March 2!rt and on June 2Ist, 1900, canéelled his 
order setting aside the sale, and instead, afirmed the 
sale. One June 20th, 1901, the respondents sued the, 
appellant-auction- purchaser for a declaration that 
the Commissioner’s order reviewing his ‘first order 
was ultra vires. The suit went up to the Privy 
Council where it was held that tho order of ‘the 21st 
of March 1900 was final and conclusive and that the 
Commissioner had no power to review. The respondent 
applied for excoution: 

Heid, that the judgment of the Privy Council was 
not the final deeree of a Civil Court annulling a 
sale made under Act XI of 1459, as it only held that 
the Commissioner had set aside the sala and that 
order must stand good. {p 878, rol. 1.) 

Section 34 refers to enses brenght before the 
Civil Conrts under section 33 of the Act. The twa 
sections must be taken as closely related to each 
other and the rulo of limitation as applring.cnly to 
snits hrought under section 33. [p. 878, col l] 


orders of the Addi- 
dated 


Appeals against the 
tional Subordinate Judge of Monghyr, 
23rd and 27th May 1914. 


Mr. B. C. Matter, (Standing Counsel) and 
Babu Karunamoy Bose, for the Appellant. 


"Babus Joges Chandra Roy, Naris Chandra 
Sinha and Panchanan Ghosh, for the Re- 


spondents, 
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JUDGMENT. . 


WALMSLEY, J.—Thése appealf arise under 
the following circumstances. An‘ estate 
Velonging to the respondents was sold for 
arrears of revenue under Act XI (B.C.) 
01 1859 by the Collector of Monghyr, on 
January 2nd, 1900; The proprietors prefer- 
red appeals to the Commissioner of Revenue, 
and-he passed orders on March 21st, 1900, 
setting aside the sale. On the application 
of the auction-purchasers, now the appellants, 
the Commissioner reviewed his order of 
March 21st and on June 21st, 1900, cancelled 
his ordér setting aside the sale, and instead, . 
affirmed the sale. 


On June 20th 1901, the first respondent 
instituted a suit against the auction- 
purchasers (making his co-proprietors 
parties), praying fora declaration that the 
Commissioner’s order reviewing his first 
order was ultra vires, for recovery of posses- 
sion of his share of the estate, and for mesne 
profits, he also asked for the sale to be set’ 
aside if if was held that the Commissioner’s 
second order was not wléra vires, and did 
have the effect of affirming the sale, The 
Court of first instance held that the suit was 
barred by limitation, but on appeal to this 
Court, it was held that the suit was within 
time, and the case was remanded for trial 
upon other issues. On remand, the suit was 
decided in favour of the plaintiffs, now 
respondents, the co-sharers having become 
co-plaintiffs. There was again an appeal to 
this Court; the main question was whether 
the Commissioner had power to review his 
order setting aside the sale; it was held 
that he had no power to do so, and on 
that ground the appeal was dismissed. The 
first appellant then preferred an appeal to 
the Privy Council and judgment was deliver-. 
ed on February llth, 1918. It was very 
brief, so I quote it in full: “Their Lordships 
are clearly of opinion that the order of the 
21st of March 1900 was final and conclusive, 
and that so faras the Commissioner was 
concerned, he had no power to review that 
order in the wayin which he has reviewed 
it. Thatis the only point in the case. 
They will humbty advise His Majesty that, 
the appeal ought to be dismissed.” On 
the 27th of September 1913, the respondent 
No. lapplied for execution of the decree 
which it had taken so -long to obtain. 
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Three other applications were made by his 
co-sharers and they were dealt with together. 
Various objections were taken by the 
appellants, but the principal one was that 
the applications for execution ‘were barred 
by limitation. The learned Subordinate 
Judge overruled this objection, and allowed 
execution to proceed. An appeal has been 
preferred by the auction-purchaseys in each 
of the four execution cases. 


The only point which has been pressed 
before us is that the applications are time- 
barred. It is contended that as the judg- 
ment of the Privy Council was delivered 
on February llth, 1918,° and the first 
respondent’s application for exeention was 
not made until September 27th, 1913, that 
is after an interval of more«than six 
months, the applications for execution are 
barred by section 34 of Act XI (B.C.) 
of 1859. That section runs as follows : — 
“If a sale made under this Act be annulled 
by a final decree of a Civil Court, appli- 
cation for the execution of such decree shall 
be made within six monthsafter the date 
thereof; otherwise the party, in whose favour 
such decree was passed, shall lose all benefit 
therefrom.” 


It is contended for the appellant auction- 
purchasers that the sale was a sale made 
under the Act, and that it has been 
annulled by a final decree of Civil Court. 
Reference is made to the case of Sreemunt 
Lal Ghose v. Shama Soonduree Dassee (1), but 
fail to see what assistance it gives to the 
appellants. In that case a sale was held 
to be nulland void, because it had been 
made when no arrears .of revenue were 
due; when the Court was asked to make 
a special declaration that the sale was 
annulled, their Lordships said, “That appears 
to us to be unnecessary, For the purposes 
of section 84 of Act XI of 1859, we con- 
sider that the sale is alveady annulled by 
the decree for possession.” They cannot 
have been thinking of the period of 
limitation preseribed by section 34 but 
only of the opening words of that section, 
and what they meant was that a sale 
which is null and void requires no formal 
annulment and that a decree directing the 
original proprietor to be put in possession 


(1) 12 W. R. 276. 
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is all that is necessary for destroying the 
effects ‘of the void sale. 

Ib appears to me that the 
contention fails for two reasons. 


* 


appellants’ 
The first 


is, that the judgment of the Privy Council ` 


was not the final decree of a Civil Court 
anuulling a sale made under the Act. 
The decree of this Court was to this 
effect: (1) the order of the Commissioner 
‘dated June 21st, 1900, was declared ultra vires 
and ineffectual; (2) the order of March 
21st, 1900, setting aside the sale was 
‘upheld and confirmed; (3) possession and 
mesne profits were awarded to the old 
proprietors. Their Lordships of the Privy 
Council said that the order passed by the 
Commissioner on March 21st 1900 was 
final and they dismissed the appeal. Neither 
Court, therefore, set aside-the sale: what 
they said was that the Commissioner had 
get aside the sale, and- that order must 
stand good. As the Privy Council’s judg- 
ment is not a final order annulling the 
“gale, it does not fall within section 34. 

The second reason is that section 34 
refers to cases brought before the Civils 
Courts under section 33 of the Act. The 
-earliar section sets ont the grounds on 
which a Civil Court may annal a sale 
held under the Act, with certain condi- 
ticns as to limitation and other matters. 
Then section 34 says, ‘Sf a sale made. under 
this Act be annulled by a final decree of 
“Civil Court, application for execution of 
‘such decree shall be made within six 
months.” The two sections must be taken 
as closely related to one another, and the 
rule of limitation as spplying only to suits 
‘brought under section 33. It appears to 
me, however, that the respondent's suit 
was not a suit under section 33; the 
plaint, no doubt, did 
such as are appropriate in a suit for the 
‘annulmént of a sale; but the chief con- 
tention throughout all the litigation was 
that the sale had been set. aside by the 
Conimissioner, and that there was no 
subsisting sale to be annulled. On this 
ground, I hold that the suit was not one 
ander section 38 of the Act, and was, 
‘therefore, not subject to the special rule 
‘of limitation provided by section ok, 

Ib is not asserted that the applications 
“for execution ‘are barred by the general 
rules of limitation. 
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contain allegations: 


jointly to the 


[1915 


e I would, therefore, dismiss the appeals. 
CHATTERJEE, J.—lagree. Costs one gold 
nohur in each ease. 
Appeals disnrissed.s 


ALLAHABAD HIGH COURT. 
Seconn Civic Aepeat No. 326 or 1915. 
March 19, 1915. 
Present:—Justice Sir P. C. Banerji, Kr. 
SUNDER LAL AND OTHERS— DEFENDANTS — 


APPELLANTS 
VETSUS 
“DHARAM PAL AND orunrs—Praiytires — 
RESPONDENTS. 


Partition of land Trees go with land. 

Trees growing upon laud, thesubject of a partition 
by the Revenue Authorities, go with the land and if not 
excluded must be deemed to have been allotted to 
him to whom the land was allotted. [p. 878, col. 2.] 

Muhammad Sadiq v. Laute Ram, 23 A. 291, A. W. N. 
(1901) 86, followed. 


Second appel from the decision of the 
Additional Subordinate Judge of Aligarh, 
dated the 17th of December 1914. 

Mr. Bhagwati Shanker, for the Appellant. 


JUDGMENT.—This appeal arises out of a 
suit for possession of a plot of land No. 


-425 together with trees standing thereon and 


for damages forthe value of a tree cnt 
down by the defendants. The Courtof first 
instance found that the land belonged 
parties but that under a 
partition which took place in 1906, it had 
been allotted to the share of the plaintiffs. 
It was, therefore, of opinion that the 
plaintiffs were entitled to possession of the 
land. It, however, held that the trees had 
been planted by the defendants’ ancestors 
and that the plaintiffs. were not entitled 
‘to them. That Court whilst decreeing the 
claim for possession dismissed ik in respect 
to the trees. The defendants submitted to the 


.decree of the Court below, but the plaint- 


ifs appealed. The lower Appellate Court ’ 
has held and, I think rightly, that as 
under the partition of 1906 the. land was 
allotted to the plaintiffe and the. trees 
were not excluded from the plaintiffs’ share, 
they must be deemed to have'been allotted 
to the plaintiffs along with the land. This 
was the view held bya Full Bench of this 
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Court in Muhammad Sadiq v. Laute Ram (1). , 


In that case it was held that trees growing 
upon land, the subject of a partition by 
the,Revenue Authorities, go with the land 
and may properly be partitioned along 
with it by the Revenue Authorities. Therefore, 


even if the trees had belonged to the 
parties jointly or to the defendants 
exclusively before the partition, after 


partition they become the property of the 
plaintiffs. Furthermore, the lower Appellate 
Court was of opinion that it had not 
been established that the defendants’ 
ancestors planted the trees and were 
the exclusive owners thereof before the 
partition. This may be ` an erroneous 
finding, but being one of fact must be 
‘accepted in second appeal. There is, therefore, 
uo force in theappeal. I accordiigly dismiss 
it. 
Appeal dismissed, 
(1) 23 A. 291; A. W. N. (1901) 86. 


CALCUTTA HIGH COURT. 
Appeal From ORIGINAL DECRER No. 206 
or 1910. 
. July 6, 1914. 
Present:—- Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beacheroft. 
Raw HEMANTA KUMARI DEBI~ 
DEFENDANT—APPELLANT 
VEVSUS 
MIDNAPUR ZEMINDARI COMPANY, 
| LTD. —PLAINTIFFS— RESPONDENTS. 
Specific performance of contract to grant a per- 
manent lease—Civil Procedure Code (Act XIV of 1882), 
s. 873-—Registration Act III of 1877), ss. 3, 17, 47—~ 
Lease, meaning of—Compulsory registration—Unregis- 
tered deed, admissibility in evidence of—Petition of 
compromise, how. far admissible in evidence--Con- 
veyance, effect of—Lands not assessed by Covernment, 
effect of —Consideration—Court’s duty. 


Per Mookerjee, J.-Under section 875 of the Code 
of Civil Procedure tho Court has jurisdiction to pass 
‘a decree in accordance with a compromise only in 
so far as itrelates to tho subject-matter of tho suit; 
- and its decree is final only to that extent, [p 
880, col. 2.] | 

Under section 8 of thg Registration Act, 1877, the 
term ‘leaso’ includes an agreement to leaso, and 
“under section 17 clause (d), an agreement to grant a 
lease of immoveable property for any term exceeding 
one year is compulsorily registrable, [p. 58], col. 1.] 

Neither clause (h) nor clause (i) affects cases under 


clause (d) as they apply only to cases under clauses 
(b) and (c) of section 17 of the Registration Act. [p. 
881, col. 1.] 

Panchanan Baswv. Chandi Charan dlisra, G Ind. 
Cas. 448; 14 C. W. N. 874; 87 O. 808 and Sujdar Reza 
v. Amzad Ali, 70. 708; 10 ©. LR. 121 (FB); 
4 Shome L. R. 240, referred to. 

In a suit for specific performance of a contract to 
grant a lease, an unregistered deed containing the 
alleged agreement is admissible in evidence to prove 
the contract for the breach of which the suit is 
brought. [p. 881, col. 2.] 

-Konduri Srinivasa Charlu v. Gottumukkala Fenkata. 
raju, VI M. L. J. 218, followed. 

Satyendra Nath Bose v, Ani: Chandra Ghosh, 5 Ind. 
Cas. 38; 14 C. W. N. 65: Sarat Chandra Ghese y. Sham 
Chand Singh, Roy, 14 Ind. Cas. 701; 16 ©. L.J, 71. 
39 C. 663, referred to, i 

Hurjivan v. Jamsetjee, 9 B. 63 and Purmanand Das 
v. Dharmsey, 10 B. 101, dissented from. 

A. petition of compromise which embodies the 
terms of the agreement to lease or the decree which 
agai the terms ofthe compromise can be received 
jn evidence in proof of the agreement 
$02, ool a I g to lease. [p, 

The mere fact that the Government has not 
assessed any revenue on the lands (which were 
found to be re-formation and not accretion) does not 
entitle the defendant to claim rent at a higher rate 
than usual. [p. 888, col. 2.] 

Per Beacheroft, J.—Where the petition of com pro- 
mise embodyivg the terms of the agreement to lense 
not considered by the Court to be an agrcement to 
ease: 

Held, that section 49 of the Registration Act can 
have no application. [p. 883, col. 2.] 

Where the promise to give a lease of the lund 
which was the subject-matter of a previous suit was 
part of the consideration tothe Company for consent- 
ing to a decree ina later suit: " 

Held, that the decree was equally admissible in evi- 
dence and the Court was bound to record the whole 
of tho terms of the compromise, [p. 814, col. 1.] 

Pranal Anniv. Lakshmi Anni, 22 M. 508; 26 T. A. 
101; 3 C. W. N, 485; 9 M. L. J. :47(P. ©,), referred to. 

The documents referred to in clauses (e) to (u) of 
section 17 of the Indian Registration Act are excepted 
only from the provisions of clauses (b) and (c), and 
not from the provisions of clauses (a) and (d), [p. 
884, col. 2.1 


Appeal against the decree of the Subordi.- 
a Judge of Nadia, dated the 29th March 
1910. 

Mr. S.P. Sinha, Counsel, Babus Kishore Lall 
Sarkar, Bepin Behari Ghose, Debendra Nath 
Bagchi, Marindra Nath Bhatacharyya and 
Bidhu Bhusan Gangult, for the Appellant, 

Dr, Rash Behari Ghose and Babus Jogesh 
Chandraltcy and Rajendra Chandra Guha, for 
the Respordents. 

° JUDGMENT, 

Mookrrjuz, J.—This is an appeal by the 
defendant in a suit for specific performance 
of a contract {o grant a permanent lease, 
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The agreement was made on the 20th Septem- . 


ber 1897 and was in respect of lands which at 
that time formed the subject-matter of a 
litigation between the defendant and the 
Secretary of State for India in Counsil. The 
contract was for the grant ofa lease by the 
defendant to the plaintiffs, if the former 
should obtain a decree in her suit against the 
Secretary of State. That suit was decided 
infavour of the defendant by the Judicial 
Committee on the 21st March 1906; and the 
plaintifis commenced this action against the 
defendant on the 26th February 1909. The 
defendant denied that she had entered in- 
to the alleged agreement with the plaintiffs 
and also contended that if the agreement 
was established, it was of such a 
character that a Court of Equity would 
not grant specife performance thereof. The 
Subordinate Judge has overruled the conten- 
-tions of the defendant and has decreed the 
suit. The defendant has now appealed to 
this Court. The fundamental point for con- 
sideration is whether the agreement alleged 
by the plaintiffs has been proved, and this 
involves the determination of the question, 
whether a petition of compromise which 


embodies the agreement to grant the lease,’ 


and a decree which recites the terms of the 
compromise, are admissible in evidence to 
prove the terms of the agreement. Fcr the 
appreciation of the question raised, it is 
necessary :to give a brief outline ot the facts 
antecedent-to this litigation, 4 
The lands in respect of which a permanent 
lease is claimed by the plaintiffs are included 
in Estate No. l of the Rajshahi Collectorate, 
in which the defendant had 2 annas 15 gundas 
share with a separate account. In 1863, 
when the dry lands emerged from the floods, 
Watson and Company, the predecessor-in- 
interest of the plaintiffs, entered into posses- 
sion. ‘The predecessor-in-title of the defend- 
“ant, “Maharani Sarat Sundari, instituted a 
-snit for ejectment of the company. The 
Subordinate Judge dismissed the suit; but on 
appeal to this Court, that decree was reversed 
on the 12th February 1868 anda decree 
was made in favour of the then plaintiff for 
such of the lands as were proved to be acere- 
tions to Mouza Jatashai. An appeal to the 
Judicial Committee was preferred, but was 
dismissed for want of prosecutionin 1875. 
The lands decreed in favour of the plaintiff 
shortly afterwards disappeared in the river. 


When they re-appeared, Government took 
possession of part of the lands and leased them 
to the Company,. while the Company took 
possession of the remainder. There were 
negotiations between the defendant and the 
Government for a settlement of the dispute, 
but they were infructuous as the Government 
consented to withdraw from possession, only 
if the rights of the Company were recognised, 
In these circumstances, the defendant institut- 
ed two suits in 1895 for recovery of posses- 
sion, one (No. 72) against the Secretary of 
State in respect of aceretions to Mouza 
Jatashai, the other (No 73) against the Com- 
pany in respect of re-formations on the 
original site of Jatashai. On the 20th Sep- 
tember 1897, the suit against the Company 
was decreed on the basis of a petition of com- 
promise. Itis this petition of compromise, 
which embodies the agreement to lease now 
sought to be specifically enforced, the peti- 
tion refers to the lands of both the suits; as 
regards the lands of the suit against the 
Company, the petition provides for the creation 
of tenancy rights in the Company on certain 
specified conditions; while as regards the 
lands of the suit against the Government, 
the petition recites that the then plaintiff had 
agreed to grant a permanent lease to the 
Company on certain specified terms, in the 
event of a successful termination of her 
claim’ against the Government. The Court 
recorded the compromise in full, as it was 
bound todo under section 875 of the Code 
of 1882, and made a decree in these terms: 
“The suit be decreed in terms of the compro- 
mise filed by both the parties.” It may be 
a matter for controversy whether the Court 
intended to incorporate in its decree all the 
terms of the compromise or’ to give effect 
only to such of the terms as related to the 
lands in suit; at any rate; under section 375, 
the Court had jurisdiction to pass a decree in 
accordance with the compromise only in so 
far as it related to the subject-matter of the 
suit, and its decree would be final only to 
such extent. JI may take it, consequently, 
that the decree while it recited all the terms 
of the compromise, gave effect to such alone 
of the terms as related to the subject-matter 
of that suit. It is ®n this basis that 
the Company seek in the present suit the 
specitic performance of so much of the agree- 
ment as related to subject-matter of the suit 
against the Secretary of State. The question 
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necessarily arises, whether the petition of 
compromise, which embodies the terms of the 
agreement to lease, or the decree, which recites 
the terms of the compromise, is admissible in 
evidence, notwithstanding tke provisions of 
seution 49 of the Indian Registration Act. 
On behalf of the defendant, it has been 
argued that as under section 3 of the Regis- 
tration Act, 1877, the term lease includes an 
agreement to leasa: under section 17, clause(d@), 
an agreement to grant a lease of immovable 
property for any term exceeding one year is 
compulsorily registrable. It has been point- 
ed out that neither clause (1), which exempts 
from registration documents merely creating 
a right to obtain other documents, nor clause 
(¢), which exempts from registration decrees 
and orders of Courts, is of any assistance to 
the plaintiffs, as these clauses apply only to 
‘cases under clauses (b) and (e) of section 17 
and do not affect cases under clause (d). 
There is considerable force in this conten- 
tion and it is worthy of note that in the case 
of Panchanan Basu v. Chandi Charan Misra 
(1), the attention of the Court was not 
drawn to the extended significance of the 
term lease as defined in section 3, nor to the 
fact that clause (fi) of section 17 refers only 


to cases under clauses (b) and (e). It cannot. 


be disputed that as laid down by the Fall Bench 


in thecase of Sufdar Raza v. Amzal Ali 
(2) an agreement for a lease, when 
in writing, is compulsorily registrable 


under clause (d) of section 17. Butthe 
question remains whatis the precise effect of 
non-registration. Section 49—I quote so 
much of the section as is applicable to the 
present casc—is in these terms: “No document 
required hy section 17 to be registered shall 
affect any immoveable property comprised 
therein or be received as evidence of any 
‘transaction affecting such property, unless 
it has been registered in accordance with the 
“provisions of this Act.” The petition of compro- 
mise, consequently, does not affect the im- 
moveable property now in dispute; but can it be 
received as evidence ofa transaction affecting 
such property? The answer will be in the 
affirmative or negative, according as it is held 
that the argreement to lease did not or did 
affect the property, it is plain from the terms 


(1) 6 Ind. Cas, 443; 87 C. 808; 14 C. W. N. 874 
(2) 10. 708; 10 ©. L. R. 121. 


ot the agreement that it did not operate as a 
“ present demise. The distinction between a 
lease and an agreement for lease may be 
briefly stated. An instrument by which the 
conditions of a contract of letting are finally 
ascertained and which is intended to vest 
the right of exclusive possession in the lessee 
either at once, if the term is to commence 
immediately, or at a future date, if the term is 
to commence subsequently, is a lease; it is 
said to operate by way of actual demise, and 
when the lessee has entered under it, the 
relation of landlord and tenant is fully 
created. On the other hand an instrument 
which only binds the parties, the one to 
create and the other to accept, a lease 
hereafter, is an agreement for a lease, 
and although the intending lessee enters, 
the legal relation of landlord and tenant is 
not created, unless he also pays rent, in 
whieh case he becomes tenant from year to 
year, upon the terms of the agreement so far 
as applicable to a yearly tenancy: Rvchardson 
v. Gifford (3). This is subject to the rule in 
Walsh v. Lonsdale (4), that on equitable 


grounds the Court may under certain cir- 


cumstances treat the parties to be in the 
same position as if a lease had actually been 
granted, on the principle that equity considers 
that to have been done which should have been 
done. Consequently where, as here, there is no 


. present demise the agreement to lease does 


not operate as a lease and does not affect the 
land. Ib will affect the land only when speci- 


`fically enforced in a suit properly framed for 


the purpose of or when followed by the grant 
of a lease. On this principle, it was ruled 
in Kondurt Srintcasa Charla v. Gottumukkala 
Venkatasaju (5), that in a suit for 
speciic performance of a contract to grant 
a lease, an unregistered deed containing the 
alleged agreement is admissible in evidence to 
prove the contract for the breach of which 
the suit is brought. This principle was 
approved in Satyendra Nath Bose v. Anil 

Yhandra Ghose (6), and is the foundation cf 
the decision in Sarat Chaands Ghosh y. Shan 
Chand Singh Roy (7). Lam not prepared to 
adopt the contrary view takenin Hurjivan v. 


(3) (1834) 3 N. & M. 325; 1 A. & E. 5233 L.J. K. 


Ta 122, 
(4) 21 Ch. D. 9; 52 L.J. Ch. 2; 460. T. 858; 31 
W. R. 109.- 


(5) 17 M. L. J. 218. 
(6) 5 Ind. Cas. 88; 14 O. W. N. 65. 
(7) 14 Ind. Cas. 701; 89 C. 6683; 16 C. L J, ree 
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Jamsetji (3), and Purmanand Das v. Dharsey “Jkh would be an extraordinary feat of memory 


(9). T hold accordingly that the petition of 
compromise has been rightly received in eyi- 
dence in proof of the agreement to lease. 


The question next arises, whéther the 
petition was executed by the defendant. She 
says in her evidence that she signed the 
solehnamah, and putin the word tte on every 
page and that her seal was impressed above 
her signature on every page. The solehnamah, 
as actually filed im Court, bears her 
signature on the first page only with the 
impression of her seal above it, the other 
pages donot bear- her signature but bear 
the impression of her seal inthe back. She 
denies that the word if on the sheets 
other than the first is in her handwriting. 
The obvious suggestion 1s that the original 
sheets other than the first have been re- 
placed afier the document had been executed 
by ker. No such allegation was made 
expressly in her written statement, and I 
am in full agreement with the Subordinate 
Judge that the evidence is insufficient not 
only to prove such a case, but even to raise 
a reasonable suspicion that {bere had been 
a substitution of sheets after execution. No 
foundation is laid in the evidence as to the 
identity of the person possibly guilty of 
such a crime; in the absence of any evidence 
on the point, I am not prepared to coun- 
tenance the theory that the Company or their 
officers had bribed her officers to enter into 
a conspiracy to betray their mistress. On the 
other hand, upon a careful comparison of 
the word ¢é which finds a place on every 
sheet, I am satisfied that the word, wherever 
it occurs, was written by the same person; and 
as the word on the first sheet was admittedly 
written by her, the word on each of the 
other sheets is in her handwriting; this 
conclusively establishes the genuineness of all 
the sheets including the one containing para- 
graph & which embodies the agreement to 
lease and is suggested to have been inter- 
polated fraudulently. Iam not prepared to 
attach any weight to her assertion that 
every sheet must have been sealed as well as 
signed by her in the usual course. I cannot 
overlook the fact that the document was 
executed onthe 20th September 1897, and 
she gave her deposition on the llth July 1909. 


(8) 9B 63. 
(9) 10 B. 101, 


to be able to remember accurately, after 
the lapse of twelve years, whether. one had 
signed one or more pages of a docunfent 
and how many times the seal had been put 
thereon; it is not suggested that she had 
any cecasion to make a special note of this 
matter at the time of execution or to recall 
it to memory at any subsequent period. On 
the other hand, her deposition shows that 
she is not able at this distance of time 
to recollect accurately the details of the 
negoliation and the terms of compromise 
ultimately settled. I am satisfied that the 
petition of compromise,as it stands, is 
genuine In its entirety, and as the defendant 
admits that the petition signed by her was 
executed after she had become fully aware 
of its contents, there is no room for con- 
troversy tbat she is: bound by all the terms 
of the petition inclusive of the agreement 
to lease embodied in paragraph 8. This 
really concludes the case; as the defendant 
signed the petition with full knowledge of 
its contents, there can be no question that 
the agreement to lease was made as alleged 
by the plaintiffs; in this view, it is needless 
to consider whether the Pleader who filed 
the petition® in Court on the strength of a 
new takalatnama was duly authorised; nor 
is it necessary to examine the oral evidence 
as to the negotiations between the officers 
on both sides which preceded the actual 


- exeention of the petition by the plaintiffs 


and the defendant and their respective 
Pleaders. But I may add that on a scrutiny 
of the evidence I am satisfied that the Sub- 
ordinate Judge has correctly held that the 
terms as finally embodied in the petition 
of compromise are identical with those 
actually agreed upon between the parties. 
The failure of the defendant to examine 
important witnesses on her side, namely, her 
survey Amin Ashutosh, her Jamanabis 
Srisnarayan, her manager Ambica Charan 
and her sister’s husband Gobinda Chandra, 
as also her omission to produce important 
documentary evidence, namely, the draft of 
the solehnamah, are matters for legitimate 
adverse comment and tend to throw suspicion 
on her case. Much stress has been laid on 
the fact that even after the compromise 
with the defendant, the Company helped the 
Government officers inthe suit brought by 
her against the Secretary of State. But the 
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explanation is obvious: the Company had 
not undertaken to remain neutral, much less 
to assist the defendant; the Company were 
free to help the Government officers with 
information aud they did so because they 
would not lose even if the defendant was 
defeated. The Company would be able to 
take a lease from Government, and that on 
easier terms than from the defendant, to 
whom they would have to pay a proft in 
„addition to any revenue that might be 
assessed by Government. I hold accordingly 
that the agreement to lease of which the 
plaintiffs seek specific performance has been 
fully established. 

Two subordinate questions have been 
argued on behalf of the defendant, namely, 
first, that the plaintiffs have not succeeded 
to the right of Watson and Company to 
enforce specific performance of the agreement 
to lease, and secondly, that the terms of 
the agreement are so vague and indefinite 
that the Court should not grant specific 
performance thereof. There is no substance 
in either of these contentions. As regards 
the first point,itis plain, on.the conveyance 
taken by the plaintiffs, that they have 
succeeded to the contractual right vested 
in their vendors. ` As regards the second 
point, the Subordinate Judge has correctly 
interpreted the terms of the agreement 
to lease. It would be an obviously unreason- 
able construction to hold that the defendant 
agreed to grant a permanent lease of the 
disputed lands to the Company, only’ on 
receipt of the Government revenue; there 
is no concievable reason why she shonld 
„thus make a free gift of the lands to 
the Company after she had successfully 
litigated against the Secretary of State. 
The only reasonable construction is that 
the Company undertook to pay her Govern- 
ment revenue in addition to rent at the 
rate fixed for the lands of Suit No. 73, 
that is 4 annas 6 pies per bigha, and, 
this is the view adopted by the Subordinate 
Judge. The suggestion has been faintly 
made that even this rate is too low, but 
_I do not feel pressed by this contention; 
it must be rememhkered that the rate of 
4 annas 6 pies per bigha is the -rate 
fixed for the lease of the lands of suit 
No. 73, and that from the year 1319, the 
defendant would be entitled to get rent 
at such rates as may be in force inthe 


Vicinity. I may add that the -mere fact 
that the Government has not assessed any 
revenue on the lauds (which were found 
to be re-formation and not accretion) does 
not entitle the defendant to claim rent at 
a higher rate than + annas 6 pies per 
bigha up to the year 1318; I express no 
opinion upon the question, what would 
be fair rent for revenue-free lands with 
effect from 1319. As the plaintiffs have 
not taken avy cross-objection, the Court 
cannot also consider whether the decree is 
too favourable to the defendant. 


The result is that the decree of 
Subordinate Judge is affirmed and 
appeal dismissed with costs. 


BEACHCROFT, J.—I agree that this appeal 
should be dismissed with costs, thongh my 
reasons for considering the compromise 
petition and the decree in Suit No. 73 of 
1895 admissible in evidence differ somewhat 
from those given by my learned brother. 
The view, which I take, is that the petition 
was not an agreement to lease and, there- 
fore, section 49 of the Registration Act can 
have no application. lt was a petition 
presented on behalf of the then plaintiff, 
defendant in the present suit. Itis headed 
“the petition of the plaintiff Rani Hemanta 
Kumari, ” and runs as follows :— Being 
apprehensive as to the future result of the 
said Suit No. 78 of 1895, which I have 
instituted inthis Court against Messrs. Robert 
Waston & Co., Ltd., for the lands mentioned 
in the schedule and which is still pending, 
now with the consent of both of ms 
this sub is compromised uecording to the 
manner mentioned below. . . . . .” 
Then follow the terms set out in 8 para- 
graphs. The effect of these terms is that 
the plaintiffs title as proprietor to the 
lands in suit is -recognised, the Company 
will be given a lease of those lands on 
certain terms, and also be given a lease of 
the lands the subject-matter of Suit No. 


the 
this 


‘72 in case of a successful termination of that 


suit against Government. Then follows the 
prayer, “hence by filing this solehnama with 
the consent of the defendant Sahibs, it is 
prayed that after going through the above 
statements the present suit may be decided 
in terms of the aforesaid terms.” Then 
follow the schedule of the boundaries and 
the signatures of the Managing Agents and 
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the Pleader of -Messrs. Waston & Co. as” 


consenting to the petition. 

To my mind tbis simply amounts to a 
statement to the Court by the plaintiff that 
the parties bave come to certain tems, the 
accuracy of which statement is accepted by 
the Managing Agents and Pleader of the 
Company, accompanied by a prayer that the 
suit may be disposed of accordingly. The 
document itself is not an-agreement to lease 
but a statement of fact, accompanied by a 
prayer in a petition to the Court. 

If the terms had been stated orally to 
the Court, the Court would have been 
bound to make a record of the whole of 


them, under section 375 of Act XIV of- 


1882, though the decree of the Court would 
have been final only as far asit related io 
the subject-matter of the particular suit. 
For the convenience of the Court or for the 
purpose of ensuring accuracy, the terms 
were put on paper, but that fact does not 
alter the real nature of the petition, or 
convert what is really a prayer to the 
' Court into an agreement to lease. 

“The decree was equally admissible in 
evidence. As already rémarked, the Court 
was. bound to record the whole of the terms 
of the compromise. The- promise to give 
a lease of the land, which was the subject- 
matter of Suit No. 72, was part of the 
consideration to the Company for consenting 
to a decreein Suit No. 73. If any autho- 
rity is required for the proposition that 
the decree would be evidence, it may be 
found in the case of Pranal Anni v. Lakshnii 
Anni (10). The Privy Council remarked: 
“Tf the parties, after agreeing to settle the 
Suit of 1885 on the footing that they were 
each to take a half share of the lands 
involved in that suit, and also a half share 
of the lands now in dispute, had informed 
the learned Judge that these were the 
terms of the compromise and had invited him, 
ky reason of such compromise, to dispose 


of the conclusions of the suit of 1885, their. 


Lordships see no reason to doubt that the 
order of the learned Judge, if it had referred 
to or narrated these terms of compromise, 
would have been judicial evidence, available 
to the appellant, that the respcndents had 
agreed to transfer to her the moiety of 
land now in dispute.” That language 


(10) 22 M. 608; 26 I. A. 101;3 C. W. N. 485; 9 M. L. 
J. 147 (P. C.). 


applies to the circumstances of the present 
case. Section 17 of the Indian Registra- 
tion Act does not, to my mind, create any 
real difficulty. It is true that the documents 
referred to in clauses (e) to (n) of that 
section are excepted only from the provi-' 
sions of clauses (b) and (e) and not from the 
provisions of clauses (a) and (d), but that is 
because the documents enumerated in clauses 
(e) to (n) come within the description of 
documents in clauses (b) and (c) only and not 


within the description of documents in clauses 
(a) and (d). 


As regards thefacts I consider it clearly 
established that the whole of the petition 
of compromise is genuine and that that 
part of it which contains paragraph 8 
was not a fraudulent interpolation. And 
I come to this conclusion not merely on 
the undoubted similarity of writing of the 
word “či ” in the various places in which 
it occurs, for the similarity of writing ofa 
single word taken by itself would be a 
misleading test. But the learned Subordinate 
Judge has put. the matter very clearly and 
forcibly, in dealing with the 6th and 7th 
issues, on page 155 of the paper-book. He 
points out that the defendants admittedly 
signed a solehknama, which was fair copied 
from a draft prepared by the principal 
officers on both sides and that she was aware 
of its contents, that there was evidence that 
this solehnama was the identical one which 
was filed in Court and that evidence to 
the contrary, if plaintiffs’ story were untrue, 
was available to the defendant, but was 
withheld. 


The question of the authority to compro- 
mise of the. Pleader, who filed the petition 
of compromise, becomes immaterial in the 
view that the defendant signed the com- 
promise petition in the form in which if 
now. is. The argumentis that he had 
authority to compromise, but his authority 
did not extend to the inclusion of matters 
contained in paragraph S of the petition, 

-His authority was contained ina vakalata- 
nama filed on the 20th September 1697, 
the same day on wleieh the” compromise 
petition was filed. The vakalainama con- 
tains a precis of the coritents of the petition 
of compromise, but there is no reference to 
the subject-matter of paragraph 8 of that 
petition. Though the question of his autho- 
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rity to compromise is immaterial, this vakalat- 
nama deserves notice as a piece of evidence 
supporting defendant’s case that the petition 
which she signed was added to before its 
presentation in Court. 

A. possible explanation of the ‘omission 
of the subject-matter of paragraph 8 from 
the precis contained in the vakalatnama is 
that it went beyond the subject-matter of 
the suit which was to be compromised. 

But there are other matters in connection 
with this vakalatnama which deserve notice. 
The Pleader in question, Babu Narahari 
Mookerjee, was examined as a witness for 
the plaintiff. He states that he got the 
petition of compromise from Sirish Narain 
Prochanda, the am-mukhiar of the defend- 
ant, to be filed. Srish Narain, it may be 
mentioned, is one of the witnesses who ought 
to have been called forthe defendant. The 
explanation, given for not calling him, 
based on theallegation of his dismissal from 


`- defendant’s service, does not carry conviction. 


To satisfy himself the Pleader asked for a 
vakalainama specifying the terms of the 
compromise, signed by the defendant. 
Yet having got .the vakalainuma he says 
he did not read the petition of com- 
promise as he had no time, it was brought 
to him just before the rising of the Court, 
and he took Sirish Narain’s word that 1ts 
contents corresponded with what was written 
in the vakalatnama. In ` cross-examina- 
tion this statement was modified, the wit- 
ness admitting that the petition was brought 
to him the day before it was filed. It is 
clear that the petition was not brought just 
before the rising of the Court and filed at 
once, for the order sheet of the record 
shows that on the filing of the petition the 
Judge ordered the case to be called up that 
day for orders, and later on the same day 
decreed the suit in terms of the compromise, 
Further having asked for a vakalatuama 
to satisfy himself asto the terma of the 
petition of compromise the Pleader did not 
trouble to compare the two, and finally 
when the decree was drawn up in accord- 
ance with the compromise petition it was 
he who signed it on behalf of the defend- 


ant. . 


Various theories for his conduct are possi- 
ble: either he was satisfied that the petition 
of compromise was covered by the terms of 


*vaneed for 


the vakalatnama, and the contention ad- 
the plaintiffs was that the 
word ‘ityad? was wide. enough to cover the 
terms of paragraph 8, or he knew that the 
petition of compromise went beyond the 
terms of the vakalatnama, and filed it 
honestly because he believed it to have been 
signed by defendant, or he filed it dis- 
honestly in the interest of Robert Watson 
& Co. Itisalsoa possible theory that the 
difference in the two documents was due 
to design as a means of subsequently attack- 
ing the compromise. 

Now, had he intended to act dishonestly 
in the interest of Robert Watson & Co., 
there was no necessity for him to get a fresh 
takalainama , specifying the terms of the 
compromise, for under his original vakalat- 
nama of the Ist April 1895 (Exhibit 20) he 
had authority to file petitions of compromise. 
Lhe reasonable view is that he made 
himself acquainted withthe terms of the peti- 
tion of compromise and filed it because he 
believed it to'be in order; but he is now 
doing what he can to support the position 
taken up by the defendant. That the 
defendant did not cease to trust him is 
shown by the fact that he drafted her 
written staiement in the present suit and 
acted for her in the suit till cited asa wit- 
ness by the plaintiffs. 


It is further clear that the compromise 
was part of a policy of reconcilation between 
the parties.. In 1896, Bhuban Babu, a 
Pleader, had been trying to have disputes 
amicably settled, and in the following gear, 
the year of the compromise in question, 
disputes in regard to a large number of 
villages were settled. A few appeals in 
cases between the parties were prosecuted, 
but generally speaking there was a settle- 
ment of disputes between them. Crawford 
says he was particularly msistent on having 
the land in Suit No. “2 included in the 
compromise or he would not have compro- 
mised Suit No. 73. These facts are sufti- 
cient answer to the argument thatit was 
unlikely that the defendant would have 
given up the land for which she had 
been and still was fighting Government. 

* There is no force in the argument that 
that part of the contract referred to in 
paragraph 8 of the petition cannot be en- 
forced as it was for a lease of accretions 
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to defendaut’s land, whereas in 
the land was found by the Privy. Council 
to be a reformation in situ. It is clear the 
the parties contracted for a lease of the land 
which was the subject-matter of Suit No. 
72. A misdescription of it will not affect 
the contract, especially whenit appears that 
the present defendant was claiming the land 


in Suit No. 72 on the alternative plea that it: 


was either a reformation in situ or an accretion 
to her estate, 

My learned brother has dealt with the 
questions of the terms on which the lease 
was to be given and of the plaintiffs’ 
title. On these points I have nothing to 
add, 

Appeal dismissed. 


ALLAHABAD HIGH COURT. ` 
First Civiz Appran No. 57 or 1914, 
February 22, 1915. 
Present:—-Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. ©. Banerji, Kt. 
NATHU MAUL—Derenpant—APpreLLANt 
VETSUS 
KISHORI LAL SINGH AND OTHERS— 


PLAINTIFFS—R&sPOnDENTS. 
Civil Procedure Code (Act V of 1908), $. 92— Pouer 
of Court to direct account to be taken from trustee, 
The provisions of section 92 of the Code of Civil 
Procedure are quite wide enough to entitle the Court 
‘to direct an account against a trustee and to make an 
order upon him to pay the amount found to be due 
upon the taking of those accounts. 

of the 


First appeal from the decision 
District Judge of Meerut, dated the 3rd 
“January 1914. 

_ Mr. Alston (with him the Hon’ble Dr. Tez 
Bahadur Sapru and Mr. Harendra Krishna 
Mukerji), for the Appellant. 

Dr. S. N. Sen, for the Respondents. . 


JUDGMENT.—-This appeal arises out of 
the same suit as Raghunath Das v. Kishen 
Lal (1). In thatsuit a decree was made 
against the appellant here (Lala Nathu Mal) 
ordering him to file accounts. The Court below 
has found a considerable sum as being due 
oy him. It is contended on his behalf in tife 
first instance that it was not competent to the 
Court, having regard to the fact that the suit 


(1) 28 Ind. Cas. 854. 
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was brought under the provisions of section 
92 of the Code of Civil Procedure, to make a 
decree against him for an account. He con- 
tends thathe is not and was not a trustee, and 
that, therefore, an independent suit was 
necessary against him to establish his liability. 
We find, however, on looking at the plaint in 
Suit No. 4 of 1913 that in paragraph 7 
the clearest allegations are made against 
Nathu Mal that he was a trustee and that he 
entered into possession of the property as 
such and misappropriated it. Nathu Mal 
putin no written statement and he never 
appealed against the decree ordering him to 
account. Undersectien 92 the Court may 
direct accounts to be taken and to grant 
such further and other relief as the nature of 
the case may require. Jn our opinion these 
provisions are quite wide enough to entitle 
the Conrt to direct an account against a 
trustee and to make an order upon him to 
pay the amount found to be due upon the 
taking of those accounts. 

_It is next contended on behalf of the 
appellant that the learned Judge found the 
account against him on insufficient evidence. 
We find on looking at the-record that Nathu 
Mal neglected to appear before the Judge. 
The Judge, therefore, had to take the accounts 
as best as he could in his absence. We, there- 
fore, see no reason to interfere with the 
decree of the Court below and dismiss the 
appeal with costs, including in this Court 
fees on the higher scale. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL Decrer No. 270 
or 1911. 

July 6, 1914. 

Present: ——Mr. Justice Holmwood and 
Mr. Justice Chapman. 

Srimatti MANORAMA CHOWDHURANI 
— PETITIONER—-APPELLANT 
PETSUs 
SOSHI MOHAN DAS MAJUMDAR AND 


OTHERS—Opposite PagTY— RESPONDENTS. 
Will, Probate of, revocation of---Knowledge, 
acquiescence and lapse of time, whether bar to Probate 
proceeding—Application to be made bona fide. 
In a proceeding to set aside a Probate, where know- 
ledge, acquiescence and lapse of time are shown, the 
petitioner must give some reasonable and true 
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explanation of the delay, or in other words the appli- 


cation must be made bona fide, before it can succeed. * 


[p. 887, col. 2.] 


Hoffman v. White, 2 Phillim 223 and Merryweather 


v. Turner, (1844) 3 Curt. F02 at p. 813, referred to. 
Kunja Lal Chowdhur y V. Kailash Chandra Chowdhury, 
7 Ind. Cas. 740; 140. W. N. 1068, referred to. 


Appeal against the decree of the District 
Judge, Tipperah, dated the 15th of May 
1911. 

Babus Dwarka Nath Chakravarti and Ramesh 
Ohandra Sen, for the Appellant. 
` Messrs. Caspers and Anis Yusuf and Babu 
Upendra Kumar Roy, for the Respondents. 
= JUDGMENT.—This was a suit for revo- 
cation of Probate of the Will of one Gobind 
Chandra Das Majumdar calling upon the 


executor to prove the Will in the presence of ’ 


the petitioner. 


The testator died on the 27th or 28th 
December 1883 of cholera ina boat and the 
Will was said to have been executed on the 
27th December 1883. He left a widow and 
five minor daughters unmarried as well as 
two brother’s sons, the objectors in this case 
who wére then also minors.. By the Will the 
widow got a life-estate with remainder to the 
brother’s sons, and the daughters were given 
allowance for maintenance of Rs. 12 a 
year each. The petitioner Manorama 
Choudbarant is the only one of the daughters 
who has borne sons, and she claims to come 
in, because, admittedly although general 
- citations were issued and her mother obtained 
Probate of the Will, no separate guardian 
ad litem was appointed to represent the 
minor daughters or the minor brother’s sons 
in the Probate proceeding. The eldest 
daughter Kusum Kumari, now a childless 
widow, was born about 1869; the elder 
brother’s son Sari Mohan Das Mozumdar was 
born in 1872; the second daughter Kumudini 
was born in 1871; the petitioner was born in 
1876; the fourth daughter Kadambini was 
born in 1880, and the younger brother’s 
son Kamini Mohan MVajumdar was born in 


1883. The fifth daughter is dead. 


It is fully established by evidence that 
Siba Sundari, the widow of the testator, 
took out the’ Probate on the 20th March 
1884, and in a rent suit in 1885 the Will was 
filed by her confidential servant Kali Kanta 
Biswas and returned to her. In 1887 the 
petitioner, then I} years of age, was married, 
and there is evidence that the Will was read 
eat to her husband, a Pleader’s clerk who 


has since become a Vernacular copyist in 
the Munsif’s Court at Lakhipur, and herself 
at the time of the marriage. In accordance 
with the terms of the Will Kusum Kamari, 
one of the daughters, gave receipts for her 
allowance to her mother in 1887 and to her 
mother and Khuri the mother of the objectors, 
jointly for the years 1888 and 1891. Two 
subsequent receipts of hers, the first given 
to her mother and Sari Mohan jointly and 
the second to her mother alone, have also 
been produced. Receipts of a similar 
nature granted by Kumudini for 1590 and 
1901 are produced and from Kadambini for 
1903. But the most important document js 
the receipt given by the petitioner herself 
in 1901 for Rs. 200, being ithe arrears 
of her maintenance for 16 years from 1885 
to 1900 and three-quarters of her allowance 
of 1901. All these receipts clearly recite 
that her father, Gobinda, before bis death 
executed a Will on the LEth Pous 1290 and 
in the said Will he made directions for 
payment of Rs. 12 annually to the recipient 
as allowanee out of the profits of the estate, 
In 1909 the objectors, Sashi Mohan and 
Kamini Mohan, had occasion to bring a suit 
for accounts against Kah Kanta Biswas who 
was managing for Siba Sundari and for 
their own mother and they rade Siba 
Sundari a defendant also. ‘This appears to 
have annoyed Siba Sundari who separated 
from her sister-in-law and the objeztor and 
went over tothe side of the petitioner nnd 
her husband and in 1%10 this petition wes 
brought making Siba Sundari alone a party. 
Upon this the objectors came in and said 
that the petition was fraudulent and collusive 
and got up by Siba Sundari. At the trial 
Siba Sundari and all the surviving daughters 
denied the Will altogether and denied they 
had received any allowance and supported 
the petitioner in her allegation that she had 
no knowledge of the Will of her father or 
of the Probate case until Kare 1816, when 
she went to visit her father’s house. 

As regards the facts we may at once 
say that we have carefully perused the 
dceuments and can have no doubt that the 
receipt, Exhibit A, isin the handwriting of 
ethe petitioner herself, and the other receipts 
are genuine. Numerons specimens of the 
handwriting of the ladies have been produced 
jn the shape of affectionate letters and post 
cards written by them to the objectors and 
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to their own mother, the authenticity of 
which cannot for one moment be doubted, 
though the witnesses of the petitioner have 
had the audacity to deny all knowledge of 
them. It is clear from the correspondence 
that up till 1909 the sisters were on the 
most affectionate terms with their cousins, 
the objectors. One of the letters speaks of 
the objectors as the only hope of carrying on 
their father’s name. 


We, therefore, find two main facts against 
the petitioner: first that her petition is not 
bona fide but collusive and frandnient, made 
` solely as an answer to the suit for accounts 
against their mother and her agent, and 
secondly that no reasonable aeccountis given 
of the circumstances which entitled the 
petitioner to re-open the Probate after so 
many years. The account she does give is 
entirely false, and as Siva Sundari herself 
undoubtedly obtained the Probate and they 
knew of it and acquiesced init for many years, 


they must on the authorities give some good - 


and true reasons why they had not proceeded 
earlier. This doctrine is cleary laid down 
in Hoffman v. White (1), which was cited 
with approval in Merryweather y. Turner 
(2), where’ it was stated that the ground or 
principle upon which the Court proceeded in 
Hofman v. White (1) was that the 
petitioner was not barred by. lapse of time, 
if he can show good reason why hedid not 
proceed at an earlier period; but if he does 
not show good cause, the Probate Court will 
not allow him to callin the Will after such 
a lapse of time. The same view has been 
taken by this Court in Kunja Lal Chowdhury 
v. Kailash Chandra Ohowdhury (3). 

Tt is argued that in all these cases there 
had been collateral litigation in other Courts 
to which the petitioner had been a party and 
was thereby saddled with knowledge and 
aequisence. But it does not seem to us to 
matter by: what facts such knowledge and 
acquiescence are established, for neither 
knowledge nor acquiescence nor lapse of 
time are of themselves operative as a bar to 
the proceeding which every person interested 
in the estate of the testator has a right to 
bring if they were not made parties in the 
Probate proceeding. What is held is that 


(1) 2 Phillim 223, 
2) (1844) 3 Curt. 802 at p. 813, 
(3) 7 Ind. Cas, 740; 14 C, W. N. 1068, 
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where knowledge, acquiescence.and lapse of 
time are shown the petitioner must give some ` 
reasonable and true explanation of the delay, 
or in other words, the application must be 
made bona fide. 

We are of opinion, apart from all authority, 
that our finding that this petition is 2 
dishonest and vindictive proceeding support- 
ed by false evidence and not putting the 
true facts at all before the Court, is certainly 
a bar to the re-opening of the Probate 
obtained 30 years ago under circumstances 
which created no suspicion of a Will, the 
provisions of which have been accepted by 
all the parties as reasonable and proper and 
such as the testator would be likely to 
make. 

The appeal is, therefore, dismissed with 
costs. Weassess the hearing fee at three 
gold mohurs. l 


Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. l 
Ciytc MISCELLANEOUS APPEAL No. 21 or 1913. 
June 14, 1914. 

Present:— Mr. Hallifax, A. J. C. 
KESRA—-DEFENDANT—ÅPPELLANT 
YENrSUS 
HIRAJI—Pi.AINTIPE——-RESPONDENT. 

Central Provinces Tenancy Act (Kl of 1898), ss. 69 
(1), 83 —Setilement Officer, record by —Sir land—Con- 
clusive-Civil Court, decree of. 

An order or entry of a Settlement Officer recording, 
or omitting or refusing to record, any land 
as sir land under section 69 (1) is final, unless.and 
until itis reversed or modified by the decree ofa 
Civil Court in a suit instituted under section 83 within 


one year after the Settlement comes into effect. 
[p. 899, col. 1] 


Miscellaneous’ appeal agaiust the order of 
the District Judge, Nimar, dated the 16th 
June 1913, remanding the case decided by the 
Additional Judge to the Court of the Subordi- 
nate Judge, Khandwa, dated the 30th January 
1918. 

Dr. H. S. Gour, for ths Appellant.’ 

Mr. J. C. Ghosh, for thé Respondent. 


JUDGMENT. —The plot of land in dispute, 
which is situated in the Nimar District, 
has been cultivated by the defendant-ap- 
pellant and his father since the year 1885 
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at the latest. It was recorded as the sir land 


of the plaintiff-respondent at the two Settle-® 
in 1868 and 1898. The next. 


ments made 
Settlement of the district was still in progress 
when this suit was filed in Decembar 1911 
and the Settlement Officer had not then 
made any entries in the Record-of-Rights 
in respect of this plot. The plaintiff sued 
to’ eject the defendant on the ground that 
the land was his str, and the defendant 
resisted the claim onthe ground that it had 
ceased to be sr and he had acquired occupancy 
rights in it by long continned tenancy. 
In the first Court it was held that the land 
had ceased to be sir though it was so record- 
ed in the papers of the Settlement then 
current, but no intelligible reason is stated 
for this view. In appeal the learned District 
Judge held that as the land was recorded 
-as sir by the Settlement Officer under section 
69 of the Land Revenue Act, and the entry 
had not been corrected by means of a suit 
, filed under section 83 of the Act, that entry 
was final and the land is sir land, in which 
occupancy rights cannot accrue under the 
first proviso attached to the definition of 


an occupancy tenant given in section 44 of. 


the Tenancy Act. The learned Judge, 
therefore, set aside the decree of the first Court 
by which the suit had been dismissed and 
remanded the suit to that Court for disposal 
on the merits after deciding the third issue, 
which has reference to the improvements 
alleged to have been made by the defendant 
and his father, and the defendant’s right 
to: be paid the cost of those improvements 
before ejectment. 

In second appeal the defendant contends 
that he is entitled to show otherwise than 
in a suit filed for that purpose under 
section 88 of the Land Revenue “Act that 
the entry of the land as sd land in the 
papers of the current Settlement is wrong. 
He also complains that the plaintiff never 
definitely pleaded that this plot was a 
separate holding, that is to say, formed by 
itself a holding consisting entirely of str 
land, and he urges, therefore, that if the 
_remand of the suit is maintainad, he onght 
to be allowed to plead and prove that 
there is other dand in the same holding 
which is not sir. As for this second plea, 
it is true that there is no express statement 
in the plaint that the plot forms a separate 
holding by itsef, but this is very clearly 


e ture had had 
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implied in the claim to eject the defendant 
on the sole ground that the land is sir. Further, 
the Pleader for the defendant put eight ques- 
tions to the other side by way of clearing the 
pleadings and issues. The sixth of these 
was: “Does the plaintiff base his claim 
under clause (c) of section 69 of the Tenancy 
Act?” The written reply to this given by 
the Pleader for the plaintiff was: “The 
plaintiff bases his claim on section 69 (e) 
of the Tenancy Act.” Nothing could be 
clearer than this, and the defendant never 
pleaded that this plot formed part of a 
larger holding comprising land other than sir., 
Indeed evenin this Conrt it was alleged 
that all his other land in the village was an 
occupancy holding, and he was recorded 
as an ordinary tenant of the land in dispute 
at least up til] 1907. The defendant cannot, 
therefore, be allowed to take now the plea 
that the holding does not consist entirely 
of sr land. 

In support of the contention 


that the 


_remedy provided by section 83 of the Land 


Revenue Act is cumulative and not exhaus- 
tive, and that an entry made in the Record- 
of-Rights in reference to a matter mentioned 
in section 78 can be proved to be wrong 
otherwise than in a suit filed for that 
purpose within one year under section 83, 


reference is made to the ruling of the 
Calcutta High Court in Dibakar Bis v. 
Chatto Bag (1), a case from the Sambalpur 


District, and that of this Court in Lachman 


Ram v. Bhim Sen Hari Ramogore Lall 
(2), which was quoted with approval 
in the Calcutta case. in both cases 


the entry in question was in reference 


‘to rights other than sirrights, and in the 


Calcutta case a sharp distinction was drawn 
between entries in respect of sir and 
other entries. Indeed ihe whole basis of the 
decision that entries regarding all other 
rights can be” questioned otherwise than 
in a suit filed under section 83, is that 
entries regarding sir rights cannot, under 
the provisions of section 69 (4), which 
would not have been specially restricted to 
entries regarding sir rights but would have 
been applied io all entries, if the Legisla- 
any intention that they 
should beso applicable. In any case, the 


words of section 69 (4) of the Land Revenne 
(1) 6 Ind. Cas. 672; 14 C. W. N. 686. 
(2) 10 C. P. L. R. 38, - 
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Act are, perfectly clear, and they put it 
beyond doubt that an 
“a Settlement Officer recording, or omitting 
or refusing to record, any land as sir 
land under section 69 (1) is final, unless 


and until it is reversed or modified 
by the decree of a. Civil Court in a 
guit instituted under section 83 within 


‘one year after the Settlement comes into 
effect. In respect of other entries section 
' 83 gives the aggrieved party a remedy in 
addition to those he has’ under the ordinary 
law. In respect of entries regarding sir land, 
section 69 (4) takes away those other 
remedies and restricts the party to the 
remedy provided by section 88. , 


The appeal, therefore, fails and is dismissed. 
All the costs ineurred in this Court will 
be paid by the appellant. Twenty 
rupees ‘will be allowed as Pleader’s fee. 
Other costs will follow the event, as 
already orderd by the lower Appellante 
Court, 4 

Appeal dismissed, 


R 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 114 or 1913. 
APPEAL AGAINST APPELLATE ORDER No. 24 
or 1914. 
December 8, 1914. 
Present: —Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

In No. 114 or 1913 
NATHERSA ROWTHER—Devenoanr 
No. 1—AppBLLANT 
Tn No. 24 or 1918 
NATHERSA ROWTHER AND ANOTHER— 
DEFENDANTS Nos. 1 AND 2—APpPELLANTS 

ii versus 
Sheik MAHOMAD ROWTHAN AND 
OTBERS— DEFENDANT No, 4P LAINTIEE— 


RESPONDENTS. 

Court Fees Act (FH of 1870), s. 11—Proceedings 
for ascertainment of profiis—Order directing payment 
of additional Couri-fee within fixed time—Efect of 
non-payment— Appellate Court, whether can extend time 
— Civil Procedure Code (Act V of 1908), ss. 148, 149. 

No special procedure for dismissal for default in 
payment of Court-fee under section 1t of the Court 
Fees Act is necessary so long’ as it is clear that? 
the parties have had fair notice of the nature of 
the proceedings. [p. 891, col. 2.] 

Where, therefore, in proceedings for the ascertain- 


ment and recovery of profits in a partition suit an for 
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order was made ascertaining profits and directing 
the decree-holder to pay additional Court-fee on or 
before a fixed date: 

Held, (t) that as the order was merely inserted in- 
cidentally in a decision on an application made by the 
decree-holder for a different purpose, there waf no 
adjudication or valid dismissal of the suit; [p. 891, 
col. 2.] i 

(2) that on Appellate Court can neither extend the 
time fixed by the first Conrt for payment of the 
Court-fee nor reduce the amount awarded and that 
sections 148 and 149 of the Civil Procedure Code do 
not give it this power either separately or jointly. 
fp. 893, col. 1.) 

Appeals against the decrees of the Court 
of the Subordinate Judge of Kumbakonam 
in Appeal Suits Nos. 15 of 1912 and 4382 of 
1912, preferred against those of the Court 
of the District Munsif of Mannargudi 
in Execution Petition No. 666 of 1911, in 
Execution Appeal No. 618 of 1911 and in 
Execation Petition No. 228 of 1910, in 
Original Suit No. 63 of 1901 respectively. 

Messrs. T. Rangachariarand K.S, Jayarama 
Atyar, fur the Appellants. 

Messrs. G. S. Venkatarama diyan, and G. S. 
Ramachandra Ayar, for the Respondents. 


JUDGMENT. 

QOLDFIE4D, J.—These appeals relate to 
proceedings for tbe ascertainment and 
recovery of profits ina partition suit. The 
decree in Original Suit No. 63 of 1901 on 
the file of the District Munsif of Mannargudi 
was passed under. the former Codé and 
directed ascertainment of past and future 
profits in execution. The decree-holder, leat 
respondent, apphed for acertainment in 
Execution Petition No. 228 of 1910, and an 
order was passed on 22nd Mareh 1911 
ascertaining profits and directing him to pay 
Additional Court-fee, Rs. 227-8, cn or before 
6th April 1911. This payment was not 
made, lst respondent merely applying in the 
ensuing September for leave to execute on 
condition that the amount should be credited 
from anything realised from appellants, 
the judgment debtors, and in October for 
leave to execute to recover the past profits 
on payment of the Court-fee calculated on 
them. Jn November he applied in Execution 
Appeal No. 615 for an extension of time for 
the payment and to havethe delay excused, 
and in Execution Petitéon No. 666 for 
execution. It is contended by appellants 
tl at the orders on the last-mentioned appli- 
cations amounted to a dismissal of the suit 
profits under section 11, Conrt Fees 
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Act;and it will be necessary: to decide 
whether this is so. Meanwhile appellants 
_ had appealed against the order on Hxecution 
Petition No. 228; and in the order, which is 
the subject of Appeal against Order No, 24 
of 1913, the lower Appellate Court reduced 
the amount awarded by the District Munsif 
and allowed one month for payment of the 
Court-fee on this reduced amount. Consist- 
. ently with this decision it, in Appeal Suit 

' No. 15 of 1912, set aside the District Munsif’s 
dismissal of Execution Petition No. 666 and 
remanded it for disposal; and that order is 
the subject of Appeal against Order No, 114 
of 1913. 

” The arguments first calling for considera- 

tion are these: in Appeal against Order 
No. 114, that (1) Ist respondent’s obligation 
“to pay the Conrt-fee fixed by the District 
Munsif’s order on Execution Petition No. 228 
was not in any way suspended or affected 
by the fact that an appeal against that 
order was filed by appellants, even though 
in it the amount payable was eventually 
reduced and the time for payment extended; 
(2) the failure to fulfil that obligation 
entailed the dismissal of the suit, so far as it 
related to profits, under section 1], Court 
Fees Act; (3) after that dismissal tle lower 
Appellate Court could not deal with the 
desree for profits in appeal, since it had 
ceased to exist; (4) the lower Appellate 
Court was not authorised by section 11 or 
any other provision of lawio fix time for 
payment of Court-fee in respect of profits, 
when they had been ascertained and time 
had been fixed by the District Munsif 
and no additional fee was payable under its 
order. 

Much careful argument has been address- 
ed to us in support of these contentions. 
But of the first three only one calls for 
examination, that the sait for profits was 
dismissed. For, if there was no legal 
dismissal of it, it cannot matter for. the 
. present purpose whether or no Ist respond- 
ent's conduct would have entitled appellants 
to claim one or whether they will be entitled 
to claim one in other proceedings before the 
District Munsif. In order to decide whether 
there was a legad dismissal it is necessary | 
to refer to the orders on Execution Appeal 
No. 618 and Execution Petition No. 666, 
on which appellants rely. Inthe former the 
District Munsif refused to extend the time 
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to enable Ist respondent to pay Court-fee 
In the 
latter, passed on the same day, he said, “As 
Execution Appeal No. 618 is dismissed, 
suit in respect of mesne profits is dismissed. 
So this petition (for recovery of the profits 
in execution) is dismissed.” The latter 
alone contains any statement as to the 
disposal of the suit. Yet it is on the former 
that appellants rely as in effect dismissing 
it, though it does not do so in terms; and 
the reason for this preference is evidently 
that the latter was the subject of appeal 
to the lower Appellate Court and of appeal 
against Order No, 114 here, whilst the 
former has not been appealed against. But, 
whichever order is relied on, the result must 
be the same. The order in Execution 
Appeal No. 618 did not purport to dismiss 
the suit, for profits and cannot be treated 
as having done so. The order on Execution 
Petition No. 666, which purported to do so, 
cannot be accepted as effecting a valid 
dismissal, because it was not passed after 
any claim to thatrelief had been made by 
appellants or after lst respondent had had 
any notice that such a claim must be resisted. 
No doubt no special procedure for dismissal 
for default in payment of Court-fee is 
prescribed in section 11, Court Fees Act, or 
elsewhere, and no special procedure need be 
insisted on so long as it is clear that the 
parties have had fair notice of the nature of 
the proceedings. But that: is not clear in 
the present case, since Ist respondent had 
no notice that an order of dismissal would 
be passed against him, and” what is alleged 
to be such an order wis merely inserted 
incidentally in the decision on an application 
made by him for a different purpose. In 
these circumstances, it is not possible to hold 
that there was any adjudication or any 
valid dismissal of the suit. The lower 
Appellate Court may bave been mistaken 
in its order in the appeal above referred to, 
when it assumed that only “the propriety of 
the order in KExeeution Appeal No, 618 
dismissing the suit as to past and fnture 
profits’, and not also its formal validity, 
was open to discussion. But the conclusion 
reached here, that it was invalid, is sufficient 
for the present purpose, since ib entails that 
a majority of appellants’ contentions must 
fail. 


There remains their fourth contention, 


692 : 
+ 
NATHERSA ROWTHER V, MAHOMAD ROWTAAN. 


that the lower Appellale Court had no power 
to extend time already fixed for payment of 
Court fee by the District Munsif or to fix a 
fresh time, when its order did not direct 
the. payment of any additional amount. If 
itis necepted, appellants will be entitled to 
move the District Munsif in a proper way 
to dismiss the suit for profits under section 
ll on account of Ist respondent’s original 
default. 

The powers of the lower Appellate Court 
must under section 107, Civil Procedure Code, 
be taken to have been identical with those 
of the Court of first instance, since it has 
not been shown that distinct powers of the 
kind now in question are conferred on 
Appellate Courts by any special provision. 
Tt is accordingly contended that the lower 
Appellate Court possesses such powers, 
hecause the Court of first instance must be 
held to have possessed them under either 
section 11, Court Fees Act, or sections 148 
and 149, Civil Procedure Code, taken inde- 
pendently or together. The argument as to 
section 11 is based on the judgment in 
Golab Uhand v. Bahuria Ram Murat Koer (1). 
But the existence of a power to extend time 
is based therein on (1) the reasonableness of 
such an interpretation of section 11, (2) a 
supposed analogy with the interpretation of 
section 549, Civil Procedure Code, in certain 
Privy Council decisions; and with great 
respect it may be doubted whether a con- 
struction, which supplements a provision of 
law in itself workable and intelligible, is 
reasonable or legitimate whilst the analogy 
proposed is unsustainable in view of the 
restriction, introduced since the date of those 
Privy Council decisions, of the exercise of 
the power to enlarge time to acts prescribed 

or allowed by the Code, the payment of 
' Court-fees under section 11 not being an 
act of that description.’ And on the other 
hand, if the Appellate Court has the same 
power to fix time for payment of- fees under 
section 11 as the Court of first instance, 
that power must be exercised subject to the 
same restriction; that is, only in respect of 
fees calculated on profits, the amount of 
which it has itself ascertained. But here 
the lower Appellate Court ascertained no 
amount, since it merely confirmed in part 
ihe ascertainment of the District Munsif; and 


(1) 10 Ind. Cas. 268; 13 O. L, J, 432, |. 
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it, therefore, had no power to fix a time. It 


“is possible that it might have had power to 


stay disposal of the suit for profits pending 
the appeal against the original award. But 
there was no stay or application for ona in 
the present case. Andin this Presidency it 
is settlod that a merely affirming decree (or, 
it is to be supposed, when there has, as 
here, been a total default, a partially 
affirming one) does not give the plaintiff 
time for performing a condition. Ramaswamt 


Kone v. Sundara Kune (2). In these 
cirzumstances the argument based on 


section 11 cannot be sustained. 


That based on sections 148 and 149, Civil 
Procedure Code, can bedealéwithshortly, Se 
faras itis based on the former alone, sec- 
tion 148, by which the powers of the lower 
Appellate Court when it passed its order 
must be taken to have been regulated, permits 
the enlargement of a period fixed by the 
Court for the doing only of an act pres- 
eribed or allowed by the Code; and the 
payment, now in question, was primarily at 
least, prescribed or allowed only by the 
Court Fees Act. It is said, however, that 
it was allowed by section 149. The history 
and wording of that section, however, 
negative the contention. It representsin a 
more general form section 582 (A) of the 
former Code which authorised as regards 
appenls and applications for review, the use 
of the Court’s discretion to permit payment, 
at any stage, of duty which had not been paid 
at the time of presentation through mistake, 
Durga Charan Naskar v. Dookhiram (8) and 
Valambal Ammal v. Vythilinga Mudaliar (4). 
That ib contemplates cases in which the 
payment of duty is insufficient ab initio, not 
those, such as the present, under the second 
paragraph of section 11, Court Frees Act, 
is apparent from (1) the restriction of the 
indulgence to cases of deficiency in the 
fee prescribed by law on any document, 
which is inappropriate if the fee to be 
ascertained as the result of inquiry is 
meant, (2) the reference to an immediate 
use of the Court’s discretion which is in- 


consistent with the terms of section 11; (3) 


the provision in its last sentence regarding 
the date from which the document. shall 
take effect, which would be meaningless in 

(2) 81 M. 28: 17 M. L. J. 494; 3 M. L. T. 26. 

(3) 26 C. 925. 

(4) 24 M. 331; 11 M. L. J. 119, 
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the case of ascertainment of profits. 
tions 145 and 149 being inapplicable sepa- 
“aboly, it is dificult to understand the attempt 
tof rely on them in combination. Ib is 
based on the suggestion that section 149 
makes’ payment of deficient duty an act 
permitted or allowed by the Code and, 
therefore, one covered by section 145, and 
on the authority of Golab Chand v. 
Bahuria Ram Murat Koer (1). But this is un- 
sustainable in view of the conclusion just 
reached asto the scope of section 149 and 
the decision cited, which proceeds mainly 
on the application of section 11, Court 
Fees Act, above referred to, merely mentions 
the combination of the two sections as a 
possible ground of decision and appears 
irreconcilable. on this point with the judg- 


ment of the same learned Judge in Budhan, 


Shah v. Sita Nath Shah (5). All attempts to 
support the power of the Court acting under 
section 11 to extend time failing, whether they 
are made directly with reference to ib or 
indirectly with reference to other pro- 
visions, the absence of reference to such a 
power from the section must. be decisive 
against its possession by the Court of 
first instance and, therefore, against its 
possession by the Appellate Court. The 
former can, no doubt, after the proper 
procedure has been followed, review its 


order. fixing a time for payment and 
fix an enlarged time. for appropriate 
reasons. But that is not material in the 


present connection. The conclusion must 
be against lst respondent, that the portion 
of the lower Appellate Court’s order extend- 
ing time for payment was beyond its powers 
and must be set aside. Appeal against Order 
No. 114 is allowed to this extent, but is 
dismissed in other respect. 

Appeal against Order No. 24 is argued 
against the decisions of the lower Appellate 
Court and District Munsif in Appeal Suit 
No. 432 of 1912 and Execution Petition No. 
228 of 1910, allowing lst respondent to 
recover 14 lots of gunja land as covered by 
the decree under execution. lb is urged that 
they are not covered by it and that the order 
for delivery is in effect an addition to it, 


The facts are that the decree, which incorpo- * 


rated the plaint schedules, awarded to Ist 
respondent a share in lst defendant’s share of 


(5) 7 Ind. Cas. 578; 13 C. L. J. 78. 
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Sec-« the samudayams proportinate to other specified 


land. No doubt there should, in accordance 
with the civil revision petition then in 
force, have been a preliminary and afterwards 
a final decree, the latter including a definite 
scheme for division dealing with each item of 
property. But there was in fact, in accordance 
with a very common practice only, one decree 
and the actual division was left to be made in 
execution. These lots, it is not disputed, 
are what lst defendant obtained in a division 
of samudayams made among the villagers 
independently of this litigaticn, and there is 
no foundation for the contention that they 
either are not liable to division or are not 
included in the property, held in the 
decree to be liable to it. There is, there- 
fore, no reason for interference on this 
point. 

Che memorandum of objections in thisappeal 
is argued, first, on the ground that the lower 
Appellate Court failed to consider certain 
evidence, Exhibits B and C, in estimating 
the profits. It is not to be assumed that it 
did net consider it, because it did not refer 
to it explicitly ; and it had good reason for 
not so referring to it, since as the District 
Munsif held it was open to objection. 

Nert, if is contended that the lower Appel- 
late Court should have accepted the rate at 
which the District Munsif allowed profits 
and not limited the rate to that claimed 
in the plaint, because the claim 
was not made in the plaint approximate- 
ly, but at an actual figure which should 
have been awarded with reference to 
Baboojan Jha v. Byjnath Dutt Tha (6) The 
answer is, firstly, that, though the language 
of the plaint is not clear and it included no 
offer to pay Court-fee on any amount 
eventually to be ascertained, the references 
in it to profits, which are evidently estimated 
ataround figure,are not clearly anything 
but approximate. And, secondly, the autho- 
rity relied on has been superseded by Gaurd 
Prosud Koondoo v. Reily (7), under which 
the specification of an amount in the plaint can 
be used only as evidence against the plaintiff, 
and not as limiting the amount which can be 
awarded. Soortah Row v. Cetaghary Boochiah 


(8) has also been cited by lst appellant and 

(6) 6C. 472: 7 0. L. R. 589; 5 lnd. Jur, di3; 4 
Shome L. R. 94. 

(7) 9 C. 112; 12 C. L, R. 4l. 

(3 2M. L A. 118; SW. R. (P. C) 127; 18mh, 
P. C. J. 91; I Sar. P, C. J. 159; 18 E.R. 244. 
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ıs no doubta decision of the Privy Council. 
But the portion thereof relied on was rot 
necessary to the disposal of any ground of 
appeal and their Lordships did not commit 
themselves .to any approval of the course 
taken by the lower Court. Instances are, 
moreover, referred to in the last Calcutta 
judgment cited, in which the contrary course 
was followed. In these circumstances the 
lower Appellate Court’s conclusion on this 
point cannot be sustained, © 

Appeal against Order No. 24 is accordingly 
dismissed with, costs, and the memorandum is 
allowed to the extent that past profits will 
be awarded at the rate fixed by the lower 
Appellate Court for future profits. The 
lower Appellate Court’s order for proportion- 
ate costs before it will stard. There will 
be proportionate costsin this Court. The 
additional Court-fee on the amount of profits 
now ascertained must be paid within one 
month from this date. 

TyABIT, Je—I have read the judgment 
prepared by my learned brother. I agree 
that there was no dismissal of the plaintiff’s 
suit as to mesne profits. 

With reference to the question whether 
the lower’ Appellate Court had power to 
extend the time for pnyment of the Court-fee 
on the mesne profits as ascertained by itself, 
í see no way out of the reasoning of my 
learned brother showing that the lower 
Appellate Court can have no power to 
extend the time or to fix it on the basis of its 
own decree, The result is no doubt anoma- 
lous; but it is brought about in part 
by the anomalous nature and history 
of the proceedings and as my learned 
brother points out, the Court of first instance 
can, after the proper procedure has been 
followed, review its order fixing a time for 
payment and fix an enlarged time. 

I have nothing to add to the other poiuts 
mentioned in my learned brother’s judgment. 
I entirely agree with the orders he proposes 
and his reasons. 


Appeal partly allowed. 


CALCUTTA HIGH COURT. 
Seconp Civit Appear No. 2908 or 1913. 
January 26, 1915. 
Present:—Mr. Justice N. Chatterjea and , 
Mr. Justice Greaves. 
-KSHIROD CHANDRA GHOSE— 
DerenDANnt-—APPELLANT 
VETSUS 
SRISH CHANDRA GHOSE AND-0OTBERS— 
PLAINTIFFS— RESPONDENTS, 
Crrant—Right of way— Enjoyment for over 70 years 
—Presumption—Limitation Act (IX of 1908), s. 26, . 
application of —Grant or legal origin. 
The enjoyment of the right of way for a period of 
over 70 years is evidence which would lead a Court 


to refer such enjoyment to a grant or other legal 
origin. [p. 895, col, 1.] 


Where the plaintiffs did not state in the plaint that 
they claimed the way under any kind of grant, nor 
did they state that they claimed it under section 26 
of the Limitation Act, the defendant is not prejudiced, 
regard being had to the facts proved raising a pre- 
re ie of grant or other legal origin. [p. 895, 
col, 1. 


Appeal against the decree of the Sub- 
Judge, second Court ef Chittagong, dated the ` 
7th of July 1913, affirming that of the 
Munsif, Additional. Court, at Hathazari, 
dated the 4th of April 1912. 

Babus Mohint Mohan Chakravartt 
Khitish Chandra Sen, for the Appellant. 

Babu D. L. Kastgir, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit for establishment of a right of way 
and for other reliefs. 

The plaintiffs alleged that they and their 
predecessors before them had enjoyed the right 
of way peaceably, openly, as of right and 
without interruption for about a hundred 
years, and prayed for establishment of their 
ancestral right of way, “a right by 
possession for a period over the period of 
limitation, or a right of easement by uscr 
and necessity.” 

The defendants pleaded «nter alia that 
the plaintiffs had no right of way. The 
Court of first instance held that the 
pathway beyond 3 cabits in width had 
been obstructed for seven years before the suit 
and apparently treating the suit as one 
under section 26 of the, Limitation Act, 
held that such portion of the claim must 
be dismissed, but gave a decree for a right 
of way to the extent of 3 cubits in width 
in respect of which the plaintiffs had proved 
user within two years of the suit. Both 


and 


f 
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‘parties appealed to the lower Appellate 
Court and that Court held that the right 
of way had been in existence from 1839 and 
that the same clearly proved a “right b$ 
grant or otherwise an ancient right of way 
for the plaintiffs in the disputed land, and 
a right independently of the right by user 
or easement right given by the Limitation 
Act” and that the “plaintiffs’ right was not 
dependent on the evidence of 20 years’ 
user and user within two years of the suit,” 
and accordingly decreed the appeal of’ the 
plaintiffs. 

The defendant has appealed to this Court 
and it has’ been contended on his behalf, 
that the plaintiffs having claimed a pres- 
eriptive right of way, the Court of Appeal 
below is wrong in giving them a decree 
on the basis of a “graut or ancient right,” 
that the” defendant had no opportunity’ of 
meeting a case of grant which was not set 
up in the pleadings, nor raised in the issues, 
~and that as such, he was prejudiced. 

Now, the evidence adduced by the 
plaintiffs showed the enjoyment of the 
right since 1839 7.¢,fora period of over 
70 years. The Court of Appeal below, there- 
fore, was right in referring such long 
enjoyment to a legal origin and in pre- 
suming a grant. The only question is 
whether the plaintiffs were prejudiced. No 
doubt, in claiming a right of way the 
plaintiff should state whether he claims 
the right by prescription, or grant, or in 
any other way and the defendant should 
know by which title the plaintiff claims 
the right, as otherwise be might be seriously 
embarrassed. 

In the present case the plaintiffs, it is 
true, did not in the plaint state that they 
claimed the way under any kind of grant 
but neither did they state that they claimed 
it under section 26 of the Limitation Act. 
Though the particulars set out are those 
which are required for establishing a right 
under the statute, the facts, which if proved 
would raise a presumption of grant or 
other legal origin, were also stated in 
the plaint. The issue raised, vizą, whether 
the plaintiffs had gny right of easement, 
was sufficiently wide and the plaintiffs 
adduced evidence to show that they had 
been in enjoyment of the right for about 
70 years—evidence which would lead a 
Court to refer such enjoyment to a 


egrant or other legal origin. 


The defend- 
ant bad, therefore, notice of sucha claim 
before adducing his evidence, .and it 
does not appear that he complained before 
the lower Appellate Court that he’ had been 
taken by surprise. The plaintiffs adduced 
documentary evidence, which in the opinion 
of the Subordinate Judge was ‘“unimpeach- 
able” and extending over 70 years. We 
are not statisfied, having regard to all the 
circumstances of the case, that the defendant 
has really been prejudiced. 

The appeal is dismissed but we make 


_ no order as to costs. 


Appeal dismissed 


MADRAS HIGH COURT. 
Seconp Civin APPEAL No. 14 or 1914. 
January 5, 1915, 
Present:-——-Mr. Justice Ayling and 
Mr. Justice Tyabji. 
MOIDEENSA ROWTHEN AND ANOTHER -— 
Dergevyoants Nos. 1 AND 2—-APPELLANTS 
VEPSUS 

MAHAMMAD KASIM ROWTHEN— 

PLAINTIFF, AND OTHERS—- DEFENDANTS Nos. 3 

TO S—ResPonvents. 

Muhammadan Law—Inheritance—Suit by one heir 
against another for his share of property of deceased 
—Partial partition, principle of—Proper mode of relief. 

Under Muhammadan Law the estate of a deceased 
person devolves on his death on his heirs, cach 
of whom becomes entitled to his definite fraction 
of every part of the estate. Therefore a suit in 
which one heir claims to receive his share of the 
property of the deceased from another heir is not 
& suit for “partial partition,” as understood im 
Hindu Law, Such a suitis legally maintainable though 
it ought, as a rule, to take the form of a suit 
for the administration of the estate of the decensed. 
[p. 896, col. 1.] 

Second appeal against the decree of the 
Court of the Subordinate Judge of Nega- 
patam in Appeal Suit No. 732 of 1910, 
preferred against that of the Court of 
the District Munsif of Negapatam in Original 
Suit No. 26 of 1909. 

Mr. G. S. Ramachandra Azyar, for the 
appellant. 

Mr. S. Gapalaswami Atyangar, for the Re- 
spondents. 


JUDGMENT. —The only point argued 
before us is that in the suit, out of which 


£ 
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the presen! appeal arises, all the property, he asks for what is styled ‘partial 
ofthe deceased Shaik Farid should be par- partition.’ In such a case it would be a 


titioned and that, therefore, the lst and 2nd 
defendants (who are the appellants before 
us) should be given a share in the properties 
belonging to Shaik Farid in the hands of the 
3rd defendant. This point was, however, 
not taken in the lower Courts. What the 
appellants contended there was that the suit 
should be dismissed altogether, on the ground 
that the plaintiff prayed for what has been 
referred toas partial partition. That expression, 
when applied to parties governed by ‘“Muham- 
madan Law, is misleading. In the case of 
Mussalmans what would be a partition suit, if 
the parties were Hindus, ought often to 
take the form ofa suib for the administra- 
tion of the estate of a deceased person. In 
the present case the suit would undoubtedly 
have been better framed, had it asked for 
administration; and had the appellants 
asked the lower Court, as they now ask, 
that the plaintiff’s suit should be treated as 
such and that consequently one of the 
questions to be” decided was what estate 
was left by the deceased, our decision might 
have been different or based on different 
grounds. Bub in the state of circumstances 
with which wehave to deal we must only 
consider: 

(1) Whether the suit as framed by the 
plaintiff was maintainable. 

(2) Whether the appellant’s contention 
taken in second appeal for the first 
time ought to prevail, or whether the balance 
of convenience points against the appel- 
lants. - 

With reference to the first point, it need 
only be stated that under Muhammadan 
Law the estate of a deceased person devolves 
on his death on his heirs and each of the 
heirs becomes entitled to his definitefraction of 
every part of the estate. Itis, therefore, 
futile to describe a suitin which one heir 
claims to receive his share of the property 
of the decaased from another heir asa 
suit for partial partition and to say that, 
therefore, the suit is not maintainable. 
Both the terminology and the principles of 
the Hindu Law are in such acase inap- 
plicable. This point must be kept disiinc 
from the questions that may arise when 
an heir claims his share of the property 
of the deceased; and when he in reality 
ought to institute a suit for administration 


question for the Court whether in order to 
avoid multiplicity of suits the plea of any 
defendants ought not to be given effect to 
in order that the whole estate of the 
deceased should be administered and- in 
due acdministraion should be partitioned for 
once. But the question cannot permit of 
a hard and fast rule to govern all circum- 
stances. It is enough for the present purpcses 
to say that the suit as filed was maintainable 
and that there was no consideration put 
forward by the Ist and 2nd defendants in the 
lower Courts which the lower Courts decided 
wrongly, 

On the second point also we think the 
decision must be against the appellants. 
The stage at which they have taken up 
the only contention which they could 
take up with any reason, makes it neces- 
sary to consider whether there would be 
any useful purpose served in allowing 
matters in dispute tobe raised and deter- 
mined inthe present proceedings, turning 


them into a number of suits of the same 
nature as the suits instituted by the 
plaintiff, or whetler the Ist and 2nd 


defendants should be referred to a fresh, 
suit in which the estate of the deceased 
should be completely administcred. Weare 
of opinion that the latter alternative would 
be more suitable. 
The appeal is dismissed with costs. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Friese Civit APPEAT No. 148 or 1913. 
January 13, 1915. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerjee, Kr. 
RENKA AND ANoTHER—DerenpDANTS— 
APPELLANTS 
VESUS 
BHOLA NATH—Puatixtirr, NANNHU 
MAL AND oTHERS—Derenpants— 


RESPONDENTS. 

Hindu Law—Widew in possession of husband’s 

estale, right of, to deal with the estate —Reversioney, 
right of. 

A Hindu widow is entitled to remain in possession 

of her husband’s estate during her life-time and she 

is not Hable to account to any one. 


She is: also 


+ 
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entitled to give the property to any one she likes 
to enure so long as she lives, and she need ask for no 
rent or other compsnsation for whit she has done. 
[p. 897, col. 2.) j 

But where she alienates or deals with the property 
to the prejudice of the reversioners in a way not 
authorized by law, the reversioners are cntitled to 
bring a suit for declaration that the act of the 
aaa shall not prejudice the reversioners. [p. £97, 
col. 2. 


First appeal from a decree of tle 
Additional Subordinate Judge of Aligarh, 
-dated the 25th of March 19138. 

The Hon’ble Dr. Sundar Lal and Munshi 
Guizart Lal, for the Appellant. 

Mr. B. E. O'Conor and Pandit 
Krishna Dar, for the Respondents. 


L JUDGMENT.—In the suit out of which 
this appeal arises the plaintiff is the alleged 
reversioner to the estate of one Sewa Ram, 
upon the death of his widow, Musanvmat 
Renka, the defendant of the first party. 
The defendants of the second party are 
alleged to be the nephews of the Musammat 
on whom she has conferred certain benefits 
as tenants. The defendant of the third 


Sham 


party isa lessee from the defendant of the . 


first party. The defendants of the fourth 
party are other reversioners, who apparently 
do not join in the suit. The claim seems 
to us a most extraordinary one. The 
plaintiff alleges that a large amount of 
property has been given to Jwala Prasad 
_and his brother as their agricultural holding 
ata very low rent. It is also alleged that 
the lease granted by the Musammat is at 
a low rent and that a premium was taken. 
Paragraph 9 states that Rs. 600 or Rs. 700 
per annum would be quite sufficient for the 
expenses of the Musammat and that the 
rest of the income of the property should 
be accumulated. The plaintif then prays 
that he himself should be appointed manager 
during the life-time of the widow, but 
failing this, the Court should appoint some 
other person as Receiver; that the lease in 
favour of the defendant No. 3 should be 
declared ‘absolutely null and void; that 
failing this, the plaintiff may be declared 
entitled- to the property comprised in the 
lease by way of pre-emption; and lastly, 
that an injunction should be granted against 
the defendants. 

The Court below has made a decree 
appointing a Receiver over the property. 
In our opinion the plaintiff has entirely 
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misconceived his rights and the Court below 


“ has granted him relief to which he is in 


no way entitled. A Hindu widow is entitled 
to remain in possession of her husband’s 
estate during her life-time and she is not 
liable to account to any one. Of course, 
she can he restrained from committing 
wilful waste where it is clearly and distinctly 
proved that she has been guilty of such 
action. A Hindu widow is entitled to give 
the property to anyone she likes to enure 
so long as she lives, and she need ask for 
no rent or other compensation for what 
she has done. She is clearly ontitled to 
grant a lease and to take a premium provided 
that that lease is not to last longer than 
the term of her own life. Jf a Hindu 
widow alienates or deals with the property 
to the prejudice of the reversioners in a 
way not authorized by law, the reversioners 
are entitled to bring a suit for a declaratiou 
that the acts of the widow shall not 
prejudice the reversioners. In aur opinion 
in the present case no acts of any kind 
were proved which would in any way justify 
the Court in taking away the. life-estate 
of the widow and appointing a Receiver. 
The widow is entitled to spend as she 
thinks best the entire income of the estate 
during her life-time. 

We must set naside the decree of the 
Court below and dismiss the plaintiff’s suit 
with costs in all Courts. If the Receiver 
has taken possession, he should forthwith 
file and verify his final account in the 
Court below and when the same has been 
accepted by the Court below he will be 
at once discharged. 

Objections have been filed by the respondent 
upon which there was a deficiency in Court- 
fee which has not been made good though 
time has been allowed. These objections 
are, therefore, rejected with costs. 


Appeal allowed. 
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MADRAS HIGH COURT. 
First Cryin Arrear No. 18 oF 19138. 
January 20, 1915. 
Present:—Sir John Edward Power Wallis, 
Kr., Chief Justice, and Mr. Justice Hannay. 
C. RANGAYYA NAIDU—Derenpantr 
No. 3—APPELLANT 
VETSUS 
CHINNASAMY IYER AND OTHERS—- 
PLAINTIFFS——RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 92—Alience 
of trust property, whether necessary party te a suit 
under s. Y2—Decrec for possession or declaration, 
whether should be given as against him, ` 

An alienee of trust property is not a necessary 
party to a suit under section 92 of the Code of 
Civil Procedure and no relief either for declaration 
or possession should be given as against him, 


Asam Raghavulu Setty v. Pellati Sitamma, 25 Ind, ` 


Cas. 794; 16 M. L. T. 178; (1914) M. W. N. 692; 27 M. 
L. J. 266, followed. i 


Appeal against the decree of the District 
Court of Chingleput, in Original Suit No. 
22 of 1911. 

Mr. T. R. Rama Chandrier, for 
pellant. 

Messrs, P. M. Srinivasa Aryangar and N. S. 
Rangasawmy Aryangar, for the Respondents. 

JUDGMENT.—This is a suit under 
section 92 of the Code of the Civil Pro- 
cedure in which the appellant has been 
joined as an alienee of the trust property 
and a declaration and decree for possses- 
sion have been given against him, Accord- 
ing to the recent decision in Asam Raghavulu 
Setty vy. Pellati Sttamma (1), it is not 
competent to the Court to grant these 
reliefs against an alienee in a suit under 
section 92 of the Code of Civil Procedure. 
The appeal must be allowed andthe decree 
varied by dismissing the suit as against 
the 3rd defendant with costs throughout. 

We are not prepared to interfere with 


the Ap- 


the discretion exercised by the District 
Judge in not removing the 2nd defend- 
ant 


The memorandum of objections is dis- 
missed with costs. 


Appeal allowed; Kuit dismissed. 


(1) 25 Ind. Cas. 794; 16 M. L. T. 178; (1914) M. W, 
N. 692; 27 M. L, J 266. . 
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m CALCUTTA HIGH COURT. 
APPEALS From Orpers Nos. 128, 158, 159 AND 
160 or 1911. 

July $, 1914. 

Present:—Mr. Justice D. Chatterjee and ii 
Mr. Justice Walmsley. 
MAHARAJ BAHADUR SINGH AND 

OTHERS—-APPELLANTS 
VETSUS 
In No. 138 or 1911. 
SURENDRA NARAIN SINGH AND OTHERS 
~~ RESPONDENTS 
_ In No. 158 of 1911 
CHATRAPAT SINGH AND OTHERS— 
RESPONDENTS 
In Nos. 159 axp 160 or 1911 
Mr. A. H. FORBES AND tners——RESPONDENTS. 


Lis pendens, doctrine of, scope of— Civil Procedure 
Code (Act XIV of 1882), ss. 248, 818—Notice—Sale— 
Auction purchase by executor of deceased judgment- 
debtor—Personal capacity, application in. 

The doctrine of lis pendens rests on the principle 
that the law does not allow litigant parties to give 
to others, pending the litigation, rights over the 
property in dispute so as to prejudice the opposite 
party. [p. 900, col. 1.] 

Bellamy v. Sabine, (1857) 1 De G. & J; 566; 26 L. 
J. Oh. 797; 3 Jur. (n. s.) 948;6 W. R. 1; 44 E. R, 
842; 118 R. R. 228 and Wigram v. Buckley, (1894) 3 
Ch. 488; 63 L, J. Ch. 689; 71. 469; 71 L. T. 287; 43 
W. R. 147, referred to. 

The doctrine of lis pendens applies to sales in 
invitum. [p. 900, col. 1.] 

Radhamadhub Haldar v. Manohur Mukerji, 15 C. 
756; 15 I. A.97; 12 Ind. Jur. 207; 5 Sar. P.O. J. 211; 
Moti Lal v, Karrabuidin, 25 O. 179; 24 I. A. 170; 1 0. 
W. N. 639, Dina Nath v. Shama Bibi, 28 C. 28, re- 
ferred to. 

Non-service of notice under section 248 of the Code 
of an Procedure of 1882 vitiates the sale. [p. 901, 
col. 1. 

Raghunath Das v, Sundar Das, 24 Ind. Cas, 304; 18 
C. W. N. 1058; 1 L. W. 567; 27 M. L. J. 150; 16 M. L, 
T. 358; (1914) M. W. N. 147 (P.C.); 16 Bom. L. R. 
814; 20 C. L. J. 555; 13 A. L. J, 154; 42 C. 72, followed. 

Gopal Chunder Chatterjee v. Gunamoni Dasi, 200, 
370, reforred to. 

Malkarjun v. Narhari, 27 L A. 216; 25 B. 387;5 C. W. 
N. 10; 10 M. L. J, 368; 2 Bom. L. R. 927, distinguished.. 

Where an auction-purchase is made byan executor 
of the deceased judgment-debtorinhis personal capacity, 
he should not be debarred from applying under 
section 318 of the Code of Civil Procedure of 1882 
in this capacity. [p. 901, col. 1.] 

Appeals against the orders of the District 
Judgeof Purnea, dated the 16th February 1911. 

Dr. Rash Behart Ghose and Babu Sarat 
Kumar Mitra, for the Appellant. 

Babu Golap Chandra Sarkar, Dr. Dwarka 
Nath Mitter, Mr. G. Sarkar, Babu Jogendra ` 
Nath Mookerjee and Mr. Muhammad Mustafa 


Khan, for the Respondents. 
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JUDGMENT.—These four appeals arise 
out of four applications to set aside a sale 
in execution of a decree, three under sec- 
tione 811 and one under section 313 of the 
Civil Procedure Code. 


A. short narrative of the facts, which are 
a little complicated, may help a clear con- 
ception of the question raised in these 
appeals. 


Roy Dhanpat Singh Bahadur was the 
zemindar of perganah Hawali in the District 
of Purneah and his nephew, Babu Chhatra- 
pat Singh, held a patni of a property named 
Saifgunj inthis perganah. Dhanpat sold his 
zemindart interest in this pyerganah to one 
Bhagwanbati Chowdhraniin June 1893, and 
then brought a suit against Chhatrapat for 

‘the arrears of the patini vent that had 
accrued due prior to the said sale and ulti- 
mately obtained a decree on the 10th of 
July 1896. On the 12th of July 1896 
Dhanpat assigned all his properties includ- 
“ing this decree to certain trustees for the 
payment of his debts and died in September 
following. The trustees applied for the 
execution of the decree and on the objection 
of Chhatrapat, Maharaj Bahadur, the heir- 
at-law of Dhanpat, was added as a party to 
the execution. 


In the meantime Chhatrapat did not pay 
the paint rent and Bhagwanbati put, up the 
patni to sale under Regulation VIII of 1819. 
Mr, A. H. Forbes, who was the executor to 
the estate of his deceased father, A. J. Forbes, 
who was a dur-patnidar under Chhatrapat, 
deposited the arears under section 13 (4) 
of the Regulation for saving the durpatni 
interest from the effect of the sale and 
obtained possession as mortgagee under the 
provisions of that section. 


Chhatrapat’s interest in the paint was then ` 


sold in execution of a money decree and 
purchased by Surendra Narain Singh on 
the 1st of September 1902. 

The trustees took outa second execution 
in 1904 and Surendra Narain objected on 
the ground that the patni could not be sold as 
the decree was a money decree. This 
objection was rejected and the pain: was 
fixed for sale onthe lOth of November 1904. 

Mr. A. H. -Forbes tried to avert the sale 
but was unsuccessful, and Surendra’s suit 
for the same purpose was dismissed up to 


~ 


*the High Court. 


On the 9th of July 1906; 
A. H. Forbes instituted a regular suit for 
a declaration that the decree under execu- 
tion was not a rent decree and for a perpetual 
injunction upon the decree-holders not to 
execute the same against the patini mehal. 
This suit was decreed by the first Court, 
but dismissed by the High Court which 
held that the decree was a rent decree 
and could be executed as such. This was on 
the Sth of April 1908. Forbes applied for 
leave to appeal to the Privy Council and 
the trustees applied for the sale of thie 
paint mehal on the 9th May 1908, and 
they impleadecd Chhatrapat alone as judgment- 
debtor. The leave toappeal to the Privy 
Council was granted on the 30th June 
1908. The property was sold on the 6th 
July 1908 and was purchased by Mr. 
A. H. Forbes in his personal capacity for 


- Rs. 61,200. 


For setting aside this sale one applica- 
tion under section 311 was made by Surendra 
Narain and his case was numbered as 665 
of 1908 and has given rise to Appeal No. 138 
of 1911 in this Court, and another applica- 
tion under seetion311 was made by Chhatrapat; 
his case was numbered as No. 16 of 1909 
and has given rise to Appeal No. 158. A third 
application under section 311 was made by 
Mr, A. H. Forbes as executor to the estate 
of his deceased father. This was case No. 
17 of 1999, in the Court below and has given 


_ rise to Appeal No. 160. 


Mr. A. H. Forbes in his personal capacity 
as the auction-purchaser of the mehal 
made an application under section 
313 of the Civil Procedure Code, on the 
ground that the judgment-debtor had no 
saleable interest at the time of his purchase. 
His case was numbered as 18 of 1909 and 
has given rise to Appeal No. 159 of 1911 in 
this Court. These four cases were tried 
together by the District Judge of Purnea who 
has allowed all of them. 


These appeals are by the decree-holders. 


f 

It has been contended on their behalf 
that the Court below has erred in setting 
asifle the sale onthe ground of non-service 
of notice on Chhatrapat because 

(a) the application for execution was a 
continuation of the previous application and, 
therefore, no fresh notice was necessary; 
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(b) Chhtrapat had no subsisting interest 
inthe property and no notice was necessary; 

(e) Chhatrapat actually appeared in the 
case and, therefore, no notice was necessary; 

(d) notice was practically served on his 
a Sokilal and he must have known 
of it: 

(e) Surendra was uot entitled to notice as 
he purchased pendente lite. 

Secondly, it was argued that notice or no 
notice the sale could not be set aside un- 
less the applicant could raake out substantial 
Injury. T 
. Thirdly, that at the time of the sale there was 
a subsisting decree of the High Court declaring 
that the decree was a decree for rent for which 
the tenure was liable ; the subsequent reversal 
of the decree by the Privy Council cannot 
invalidate the sale. 

fourthly, that Forbes could not be allowed 
to take two inconsistent positions ; when he 
applied under section 311 he did so on the 
basis of the judgment-debtor having some 
interest, he could not at the same time say 
under section 313 that the judgment-debtor 
had no interest. 

The learned Vakil for the respondents 
contends that it is not necessary to go into 
the question of notice and other questions 
raised by the appellants, as the doctrine of 
lis pendens furnishes a complete defence of 
the order made by the lower Court. ‘This 
argument is based on the judgment passed 
by the Privy Council in the appea: of 
Mr. Forbes on the 4th of March 1914 more 
than three years after the judgment under 
appeal in this case. The sale took place 
on the 6th July 1908 pending the appeal 
to the Privy Council. The doctrine of lis 
pendens rests on the principle that the 
law does not allow Htigant parties to give 
to others pending the litigation rights over 
the property in dispute so as to prejudice 
the opposite party: Bellamy v. Sabine (1), 
Wigram v. Buckley (2), and it is now settled 
that this doctrine applies to sales tn tnecetum. 
Ser Radhamadhub Holdar v. Manohur, 
Mukerji (3); Moti Lal v. Karrabuldin (4), 


(1) (1857) 1 De G. & J. 566; 26 L. J. Ch. 797; 8%ur, 
(x. s.) 943; 6 W. R. 1; 44 E. R. 842; 118 R. R. 228, 

(2) (1894) 3 Ch. 483; 63 L. J. Ch. 689; 7 R. 469; 71 
L. T. 287; 43 W. R 147. 

(3) 15 C. 756; 15 I, A. 97; 12 Ind. Jur. 297; 5 Sar. 
PO JAk 

(4) 25 C. 179; 24 I. A. 170; 1 0. W. N. 639. 


Dinonath Ghose v. Shama Bibi (5). The 
property in dispute was the patni in which 
the plaintiff had substantial rights ; the 
object of thesnit was to restrain the appel- 
lants from selling this property in execu- 
tion of their decree of July 1896 and the 
appellants brought about the sale pending 
the appeal to the Privy Council, which 
ultimately held that the plaintiff’s snit ought 
to have been decreed. We think that the 
facts are sufficient to attract the application 
of the doctrine of lis pendens and the act of 
the appellants in bringing about the sale 
cannot prejudice the plaintiff and make the 
judgment of the Privy Council nugatory. 


The learned Vakil for ‘the appellants con- 
tends thatthe principle of lis pendens does 
not apply, as the lis pendens is the very suit in 
which the decree in pursuance of which 
the sale took place was passed; and he 
relies on the case of Shiv Lal Bhagwan 
v. Shambhu Prasad Parvati Shankar (6). 
The decree, however, in execution of which 
the sale took place was not the decree 
under appeal to the Privy Council. The 
sale took place under the decree of July 
1896, and the lis, pendens was the suit of 
July 1906. The decree of the High Court, 
which was under appeal to the Privy 
Council, only held that the decree of July 1896 
was a rent decree and was not the decree 
under which the sale took place. The, 
Bombay case, therefore, does not help the 
appellants and no other case is relied on 
in their favour. 


In this view of the case it is not neces- 
sary to decide the grounds urged by the 
learned Vakil for the appellants. As the 
case, however, may not terminate in this 
Court, we may shortly express our views 
on the said grounds. Supposing that the 
application for execution made on the 9th 
May 1908 was one for the continuation or 
restoration of the previous application, it is 
not shown that it was within one year of 
the last order passed on that application; 
the issue of a notice was, therefore, neces- 
sary. 5 

It is true ihat Babu Chhatrapat Singh 
had no subsisting interest but, the appel- 
lants: chose to treat him alone as the 


(5) 28 0. 23; 4 C. W. N. 749, 
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“ndgment-debtor and were, therefore, bound 

o serve him with notice. 
Shown that he appeared in this case and 
there is nothing to show that Soki Lal 
wase authorised to receive any notice for 
him. As regards Surendra his title suit 
had been dismissed by the High Court and 
the appellants were not willing to treat 
him as the legal representative of Chhatrapat 
and did not want to execute the decree 
against him; they were not, therefore, 
bound.to issue notice upon him. It has 
been contended, however, that the non- 
service of notice under section 248 was a 
mere irregularity and as no substantial 
injury is found to have occurred there was 
no reason for setting aside the sale. Some 
recent cases based on the case of Malkarjun 
v. Narhari (7) seem to support that con- 
tention. See Levenia Ashton v. Madhabmont 
Dasi (8), Rasaraj Kunai v. Prosonna Kumar 
Roy (9). The matter, , however, was 
before the Privy Council in the case of 
Raghunath Das v. Sundar Das(10)(Privy Coun- 
cil Appeal No. 20 of 1912, decided on the 18th 
of May 1914) and their Lordships approved of 
the decision of this Court in Gopal Chunder 
Chatterjee v.Gunamont Dasi (11) and distin- 
guished the case of Malkarjun v. Narhari (7) 
as one in which notice had been actually 
served ona person whom the Court then held 
to be the legal representative. The learned 
District Judge was, therefore, right in holding 
thatthe non service of the notice under section 
248 vitiated the sale. 

The previous consideration disposes of the 
second and the third ercunds. 

As regards the fourth ground the auction- 
purchase was made by Mr. Forbes in his per- 
sonal capacity and we do not think that 
he should be debarred from applying under 
section 313 of the Civil Procedure Code in ` 
this capacity. He had tried his best to 
prevent the sale in order to protect the 
interests that he had as the executor of 


(7) 25 B. 387; 27 I. A. 216; 50. W. N. 10; 10 M.-L. 
J. 868; 2 Bom. L R, 927. 

(8) 5 Ind. Cas. 390; 14 C. W. N. 560; 11 ©. L. J. 
489. 5 

19) 15 Ind. Cas. 506; 40 C. 45. 

(10) 24 Ind. Cas. 304918 C. W. N. 1058; 1 L. W. 
507: 27 M. L. J. 150; 16 M. L. T. 858; (1914) M. W. 
N. 147; 16 Bom. L. R. 814; 20 C. L. J. 555; 13 À. L, J. 
JE h 42 0. 72. 

(11) 20 0, 370, 
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his father and avhen all his efforts failed 


Tt has not been *he made the purchase in reliance on the 


decree of the High Court. That decree has 
now been set aside and he should not be 
a loser because the appellants insisted upon 
a sale which has been interdicted by the 
flecree of the Privy Council 

In this view of the case the appeals are 
all dismissed with costs five gold mohurs in 
each case. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 
Frast Crvin APPRAT No, 279 or 1913. 
March 17, 1915. 

Present:—-Sir Henry Richards, Kr., Chief 
Justice and Mr. Justice Piggott. 
BHARAT INDU AND otHers—~PLAINTIFFsS— 
APPELLANTS 

VETSUS 


GOBARDHAN DAS AND OTHERS— 


DEFENDANTS——RESPONDENTS. 

Mortgage—Kquity of redemption, purchaser of, liability 
of —Attachment of equity of redemption, effect of. 

H executed a mortgage in favour of Gin 1898. B 
had a decree against H in execution of which he 
attached the equity of redemption of H in that mort- 
gage in 1907 and purchased it himself in 1911. Jn 
the meantime a suit had been brought under the 
foot of the mortgag2 of 1895S and a compromise 
decree was passed in 1910: 

Held, that ina redemption suit brought by B 
against G, the former was bound to pay the amount 
decreed in favour of the mortgagee under the 
decreo of 1910 and that the attachment of the 
equity of redemption in 1907 had no cffect in 
determinine’*the amount which B had to pay to the 
mortgagee at the time of the redemption. [p. 904, 
col 1. 

Semble:—An attachment of a property does not confer 
an estate. It merely operates to keep the property 
in the custody of the law nntil such timo as a salo 
ean be had to satisfy the decree by virtue of which 
the attachment is issued, fp. 902, eni, 2; p. 994, col. 1.) 


First appeal from the deerea of the 
Subordinate Judge of Bareilly, dated the Ist 
May 1913. 

Dr. S. O. Banerji, for the Appellants. 

Mr. L. M. Banerji, for the Respondents. 


JUDGMENT.—This appeal arises onto 
% suit in which the plaintiffs claimed to 
redeem a mortgage, dated the 18th of 
July 1898, and made by Hakim Wilayet 
Aliin favour of one Maharaj Gobardhan 
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Das, the principal amount borrowed being , 


the sum of Rs. 6,000. There is no dispute 
between the parties that the plaintiffs are 
entitled to redeem the mortgage. The 
contest is that the plaintiffs say that they 
are entitled to redeem upon payment of the 
principal sum of Rs. 6,000, whilst on the 
other hand the defendants say that the 
amount due upon their mortgage -~ has been 
‘duly and finally ascertained by a decree of 
this Court, dated the lst of August 1910. 
This decreeascertains the amount due for 
principal, interest and costs at the sum of 
Rs. 20,270-11-0 with future interestat 1 
per cent. per mensem. The defendants con- 
tend that the plaintiffs cannot redeem with- 
out paying thissum. The Court below 
has decided in favour of the defendants. 
The facts are a little complicated, but 
may nevertheless be shortly stated. The 
plaintiffs had another mortgage against 
Hakim Wilayet Al affecting other property 
. than that now in suit. They sued on foot 
of this mortgage, obtained a decree, sold the 
property and having exhausted their rights 
against the mortgage security, they applied 
fora decree under section 90 of the Transfer 
of Property Act, so as to enable them to 
follow the other property of the judgment- 
debtor for the purpose of realising a large 
sum still unpaid. This decree they duly 
obtained, and in execution thereof they 
attached the property which it is now sought 
to redeem; and later on, onthe 21st of March 
1911 and the 2lst of August 1911, purchas- 
ed it themselves. We may mention that 
the attachment was made on the 12th of 
November 1907, although the actual sale did 
not take place until the dates just mentioned. 
In the meantime a suit on foot of the mort- 
gage, which it is now sought to redeem, was 
instituted in February 1909. It is now 
necessary fora moment to refer to the 
particular nature of the mortgage. On the 
face of it, it is a possessory mortgage. It 
expressly provides that the possession should 
goaginst interest, thatthe mortgagee should 
not be accountable for rents and profits, and 
on the other hand the mortgagor should not 
be liable for interest. - Simultaneously, 
however, two other documents, namely ea 
patta and a kabuliat, were executed and re- 
gistered. These documents provided that 
the mortgagor should remain in possession 
as tenant to the mortgagee, paying a 
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yearly rentwhich in factwas equal to 12 
per cent per angrum simple interest on the 
principal sum of Rs. 6,000. The mortgage was 
recited and there was a provision that rent in 
arrear should bear interest at the rate of L 
per cent. per mensem. In the plaint the 
mortgagee set forth that the mortgagors had 
only paid 1$ years’ interest, and accordingly 
they claimed that the full principal sum 
was due together with compound interest 
at the rate of 12 per cent. per annum after 
giving credit for the 1g years in which the 
rent was paid. The defence was that there 
was no liability in respect of interest, that 
the mortgagee could only sue for rent under 
the lease, and that thisrent was inno way a 
charge on the property, that rent could only 
recovered in the Revenue Court, and that 
consequently the plaintiff was only entitled 
to sell the property to realise the principal 
sum of Rs. 6,000. The mortgagees on the 
other hand urged the Court to hold that the 
mortgage, patta and kabuliat all represented 
a single transaction and that the true inten- 
tion was that, ifthe rent was not paid, it 
should be a charge on the property realisable 
by sale in an ordinary mortgage suit. In 
short, the contention was that the transaction 
should be regarded as a simple mortgage 
with interest at 12 per cent. per annum. 
The Court of first instance decided in 
favour of the defendants and held that the 
plaintiffs were only entitled to the principal 
money secured. The plaintifis appealed, 
again urging that on the proper construction 
of the three documents they were entitled to 
realise the interestas well as the principal. 
The appeal was compromised on the Ist of 
August 1910. The plaintiffs were given a 
decree for the amount we have already 
mentioned, which was practically all they 
claimed. It is said that some small sums, 
amounting toa few hundred rupees, were 
given up in respect of costs, but in all other 
respects the plaintiffs’ appeal succeeded as 
the result of the so-called compromise. The 
appellants here contend that, as against 
them, this compromise decree must be deemed 
fraudulent’ and collusive. We shall assume 
for a moment (without deciding) that the 
appellants have a right to challenge the 
validity ofthis decree on the ground that 
it was fraudulent. Our attention has not 
been called to any direct evidence of 
fraud. So far as we can see, Hakim 
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Wilayat Ali Khan fought the case as best , 


he could at least up to the time of the 
compromise decree. The plaintiffs say that 
the, very fact that he made this com- 
promise decree, which was tantamount to 
confessing judgment, at a time when he 
knew that they were creditors for a large 
amount, on the face of it stamps the transac- 
tion as a fraud as against them. No doubt 
a good deal might be said for this proposition, 
if it was absolutely clear that Hakim 
Wilayat Ali Khan could have succeeded in 
having the appeal of the mortgagees dismissed, 
and that heand his advisers knew that they 
had only to prosecute the appeal to attain 
this result. If we were now called upon 
to decide between the mortgagor and mort- 
gagee, we should hold that the mortgagee was 
only entitled to sell the property to realise 
the principal sum of Rs, 6,000, but we think 
that at the time a formidable argument could 
have been put forward in respect of the 
mortgagees’ contention that they were en- 
titled to interest as well as principal, based 
upon the decision of this Court in First 
Appeal No. 98 of 1907, judgment in 
which case was delivered on the 22nd of 
December 1908. That was a case rather 
the converse of the present. There had been 
a mortgage, on the face of it usufructuary. 
Simultaneously a lease was made to the 
mortgagor at a rent equivalent to 6 per cent. 
per annum on the principal money (admitted- 
ly far below the actual profits of the proper- 
ty). The mortgagor made defanlt in pay- 
ment of rent and was ejected. Thereupon 
the mortgagee went into possession and 
remained in possession taking all the rents 
and profits. In a suit for redemption the 
mortgagor contended that, inasmuch as the 
mortgagee had received profits which it was 
never intended that he should receive, he 
ought to give an account of so much of the 
profits as were in “excess of the stipulated 
rent as against the mortgage-debit. The 
mortgagee, on the other hand, contended that 
he was entitled to rely on the terms of the 
mortgage-deed which expressly stated that 
possession was to go against interest and that 
he was not to be acgountable for profits. A 
Bench of this Court decided ‘in favour of the 
plaintiffs holding that the mortgagee was 
bound to give an account of the excess of 
profits. We merely mention this case as 
showing thatit might very reasonably have 
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been argued that the principle would equally 
apply to the case where the mortgagor. re- 
mained in possession ofthe mortgaged pro- 
perty without paying the rent which he had 
covenanted to pay. We mean by this that 
the fact that the mortgagor allowed a decree 
to be made against him for the alleged in- 
terest as well as the principal does not 
necessarily mean that it was a fraudulent 
transaction. It is consistent with his admit- 
ting a debt which he believed that he was 
liable for aud against which there was no use 
fighting (paper torn) was before the morb- 
gagee’s legal rights he evidently thought he 
could recover the interest when he left the 
mortgagor in possession without paying rent. 
In our opinion, if it was necessary for the 
appellants in order to sustain their present 
contention to show that the compromise 
decree was fraudulent, they have failed to do 
so. 
We have already mentioned that the plaint- 
iffs-appellants purchased the present property 
onthe 21st of March 1911 and the 2lst of 
August of the same year. If they are in the 
same position as any ordinary auction-pur- 
chaser who had attended and purchased at 
the auction sale, then it would seem that 
they are bound by the decree which was 
binding between the mortgagors and the 
mortgagees. In otker words, they are only 
entitled to redeem the property upon payment 
of the amount ascertained to be due by the 
decree of the lst of August 1910. 

The appellants, however, contend that by 
virtue of their attachment, dated the 12th 
of November 1907, they were entitled under 
section 91 of the Transfer of Property Act 
to redeem the mortgage. That section provides 
that certain persons, and amongst others a 
judgment-creditor of the mortgagor who has 
obtained execution by attachment of a mort- 
gagor’s interest in the property, are entitled 
to redeem or institute a suit for redemption 
of the mortgaged property. The answer to 
this contention is that the plaintiffs at the 
time they instituted the present suit had long 
ceased to occupy the position of “creditors 
attaching the mortgager’s interest’ in the 
property. The property had been sold in 
ptirsuance of the attachment and they them- 
selves became the purchasers of the equity of 
redemption, and stood in his shoes. Attach- 
ment does not confer an estate. It merely 
operates to keep the property in the custody 
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of the law until such time as a sale can be 
had to satisfy the decree (or decrees) by 
virtue of which the attachment issued. It 
seems to us, therefore, that the plaintiffs by 
purchasing the equity of redemption could 
place themselves in no higher position than if 
that property had been purchased by a third 
party, and that the mere fact thatat some 
time prior to the sale they had got an attach- 
ment of the mortgagor’s property, gave them 
no right at the time they instituted the pre- 
sent sult. 

Jn this view we think that the decree of 
the Court below is correct and ought to be 
affirmed. We may point out that we do not 
affirm the finding upon which the decision in 
the Court below proceeds. We may also 
point out that the decision of this Court in 
First Appeal No. 98 of 1907 was reversed by 
their Lordships of the Privy Council in the case 
of Abdullah Khan v. Basharat Hussain (1). 
. We dismiss the appeal with costs. We extend 
the time for payment to three months from 
this date. 

Appeal dismissed. 


(1) 17 Ind. Cas. 737; 85 A. 48; 17 C. W. N. 233; 13 
M. L. T. 182; (1912) M. W. N. 131; 17 C. L, J. 812; 15 
Bom. L. R. 482; 25 M. L, J. 91; 40 I. A. 31. 


MADRAS HIGH COURT. 
Seconp Civin APPRAL No. 1563 or 1913. 
October 30, 1914. 
Present:—My, Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

JACKI MINEZES—PLatntrrr— APPELLANT 


VErSUS 
VENKATRAMANA KAMTHI— DEFENDANT 
— RESPONDENT., 


Transfer of Property Act (IV of 1882), s. 10—Lease 
— Condition that lessee shall have no right to transfer his 
interest, validity of—Assignee, right of. 

A condition in a lease that the lessee has no right 
to transfer his lease is one intended for the benefit 
of the lessor and is, therefore, not invalid under 
section 10 of the Transfer of Property Act. 

An assignee from such a lessee obtains no right®. 

Nil Madhab Sikdar v. Narattam Sikdar, 17 C. 826: 
Parameshri v, Vittappa Shanboga, 26 M. 157; 12M. L. 
J. 189, followed. 

Basarat Ali Khan v. Manirulla, 2 Ind. Cas. 416; 10 
C. L. J. 49, 86 C. 745; Promode Ranjan Ghosh v, 
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Aswini Kumar Nag, 26 Ind. Cas. 23; 18 ©. W. N 
1138, distinguished. 


Second appeal against the decree of the 
the District Court of South Canarg, in 
Appeal Suit No. 196 of 1912, preferred 
against that of the Court of the 
District Munsif of Kundapur, in Original 
Suit No. 351 of 1911. 

Mr. K. Yeguanarayana 
Appellant. 

Mr. K. Sundara Row, for the Respondent. 

JUDGMENT .—We agree with the observa- 
tions of Sir Bhashyam Aiyangar, J., in 
Parameshri v, Vittappa Shanboga (1), and 
hold that a stipulation that the lessee shall 
interest 18 
clearly one intended for the benefit of the 
lessor and it would be unreasonable to 
hold otherwise. If so, section 10 of 
Act of 1882 does not invalidate such a 
condition. Sir Bhashyam, J., dissents from 
the decision in Nil Madhab Sikdar v. Narattan 
Stkdar (2) which held differently and we 
do not, therefore, feel pressed with the obser- 
vations in Basarat Ali Khan v. Manirulla (8) 
and Promode Ranjan Ghosh w. Aswini Kumar 
Nag (4), which followed the same line of 
reasoning as in Nel Madhaba Stkdar v.Narattam 
Stkdar (2), and which relied on English 
precedents which cannot be safely followed 
in respect of agricultural leases in this 
yi [See Abbakkd Shetht v. Sestamma 
(5)]. 

Plaintiff’s title as assignee being invalid, his 
suit was rightly thrown out and we dismiss 
the secord appeal with costs. 


Adiga, for the 


Appeal disnvissed. 


(1) 26 M. 157; 12 M. L. J. 189. 

(2) 17 C. 826. 

(3) 2 Ind. Cas. 416; 36 C. 743; 19 0. L. J. 49. 

(4) 26 Tnd. Cas. 23; 18 O. W. N. 1138. 

(5) 25 Ind. Cas. 944; 16 M. L. T. 442; (1914) M. W. 
N. 915. + 


Vol. XXVIII] 


WALA PERSHAD SAHU V. BIGALRAM. 


ALLAHABAD HIGH COURT. 

Crvtn Reviston APPLIGATION No. 1 or 1915, ° 
March 24, 1915, 
e  Present:—Mr, Justice Piggott and 
Mr. Justice Chamier. 
JWALA PERSHAD SAHU—Praintirr— 
APPELLANT 
versus 
*BIGALRAM MANDWARI—Derexpant 


— RESPONDENT. 

Civil Procedure Code (Act F of 1908), O. IX, 7. 8, 
O. XI, 7, 21, O. XVI, r. 2—~Plaintiff not present on 
day he was required to produce account book—Dis- 
missul of suit—Application for restoration rejected— 
Appeal—Dismissal of suit, when under O. XI, r. 21. 

The plaintiff was required to produce some books 
of account on a fixed date. Tho plaintiff being 
absent on that day, the Court dismissed tho suit, 
An application to restore the suit was also dismissed 
by the Munsif: 

Held, that au appeal lay from the order of tho 
Munsif rejecting the application for restoration inas- 
much as the order dismissing’ the suit was passed 
under Order IX, rule 8, read with Order XVII, rule 2 
and not under Order XI, rule 21, of the Code of Civil 
Procedure. 
` A suit can be dismissed under Order XT, rule 21, 
for failure to comply with an order for discovery or 
inspection of documeuts only when the documents 
are referred to in the pleadings or affidavits. 


e 
eree of the 
ted the 4th 


Civil revision against the 
District Judge of Gorakhpur, 
September 1914. 

Mr. M. L. Agarwala, for the Appellant. 

The Hon'ble Dr, Tej Bahadur Sapru, (with 
him Mr. Parmeshwor Dayal for Mr. Iswar 
Saran), for the Respondent. 

JUDGMENT.--This is an application 
for revision of an order of the District 
Judge of Gorakhpur dismissing an appeal 
against an order of the Additional Munsif 


of Deoria disallowing an application for 
restoration of a case which had been 
dismissed. Tt appears that the plaintiff 


was required by the Court to produce 
some books of account. He failed to comply 
with the order of the Court and on 
March the 23rd, 1914, the date ultimately 
fixed for the production of the accounts, 
he was absent. The Munsif recorded an 
‘order which concluded as follows: “As the 
‘plaintiff is absent, order—-the suit is 
dismissed with costs. 
get his costs from the plaintif.” It seemg 
to us that there can be no doubt that the 
Munsif was acting under Order XVII, rule 2, 
read with Order 1X, rule 8, Civil Procedure 
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Code, and that he dismissed the suit because 
the plaintiff did not appear when the suit 
was called on for hearing and not because 
the plaintiff had failed to produce his 
books. The plaintiff applied for restoration 
of the case under Order IX, rule 9, Civil 
Procedure Code. The Munsif dismissed the 
application, because in his opinion the. suit 


had been dismissed under Order XI, 
rule 21, therefore, no application for 
restoration was maintainable, and also 


because the plaintiff had failed to satisfy 
him that he had sufficient cause for his 
non-appearance. The plaintiff then appealed 
tothe District Judge, who dismissed the 
appeal saying: “The application was rightly 
rejected because the suit had been dismissed 
under the provisions of Order XI, rule 21, 
of the Code of Civil Procedure.” It seems 
to us that both the District Judge and 
the Munsif were undera misconception when 
they saidthat the suit had been dismissed 
under Order XI, rule 21. Itis nota case 
of aparty having failed to comply with an 
order for discovery or inspection of docu- 
ments, for such an order could only refer to 
documents the existence of which was referr- 
ed to in the pleadings or affidavits. The 
result is that through a misconception the 
District Judge has failed to consider whether 
the plaintiff was entitled to present an 
application for restoration of the case. It is 
clear that the learned Judge was of opinion 
that if the plaintiff objected to the order dis- 
missing his suit, he should have appealed 
under Order XLII, rule 1 (f). In short, tle 
District Judge has, through a misconception, 
failed to exercise his jurisdiction. He onght 
to have heard the appeal on the merits. We 
allow this application, set aside the order of 
the District Judge and direct that the record 
be returned to him in order that he may 
dispose of the plaintiff's appeal according to 
law. Costs of this application will be costs 


. in the cause. 


Application alluwed. 
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ANNABATTULA VENKATARATNAM V. ANNABATTULA NAYUDU, 


MADRAS HIGH COURT. 

FrrsT Crvin APPRAI No. 250 or 1912, 
APPEAL AGALNST Onver NO, 227 or 1912. 
November 18, 1914. 
Present:—Mr. Justice Sankaran Nair and 

_ Mr. Justice Spencer. 
ANNABATTULA VENKATARATNAM 
AND ANOTHER —PLAINTIFFS—APPELLANTS 
VEPSUS _ 
ANNABATTULA NAYUDU AND OTHERS—- 
DE¥ENDANTS——RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r, 16-—Transferee of decree, whether entitled to execule 
decree, determination of~—-Separate suit, whether main- 
tainable—Judgment-debtor obtaining transfer of decree 
in his own name, whether entitled to execute. 

Determination of the question whether the trans. 
feree of a decree is entitled to obtain execution of 
the decree constitutes a determination of a matter 
within section 47 of the Civil Procedure Code, 1908, 
nnd no suit will lie for the determination of this 
question. [p. 907, col. 1.] 

Under Order XXI, rule 16, of the Civil Procedure 
Code, 1908, a joint judgment-debtor obtaining the 
transfer of the decreo in his own namo cannot 
subsequently execute it. [p. 907, col. 2.] 

Per Sankaran Nair, J.-A. separate suit to deter- 


mine a question for execution will not lie. [p. 906, 
col. 2.) 
Badri Narain v. Jai Kishen Das, 16 A. 482; 


A. W. N. (1894) 184; Gunga Das Seal y. Yakub Ali 
Dobashi, 27 C. 670, followed. 

Raman v. Muppil Nayar, 14 M. £78; Sheoraj Singh 
v, Amin-ud-din Khan, 20 A, 689; A. W. N. (1898) 
145, distinguished from. 

Appeals against the decree of the District 
Court of Godaveri at Rajahmundry, in 
Original Suit No. 7 of 1911 in Execution 
Petition No. 18 of I911, in Original Suit 
_ No. 14 of 1906. 

Mr. E. V. R. Sarma, for the Appellant. 

Messrs. G. Venkataranuah and P. Soma- 
sundaram, for the Respondents. 


JUDGMENT. 


Sankaran Narr, J.—~I have had the 
advantage of reading the judgment whizh 
will be delivered by my learned colleague 
and for the reasons given by him in that 
judgment I agree that the Appeal No. 227 
of 1912 shonld be dismissed with costs. 


Appeal No. 250 of 1912 fails also on 
another ground. The original suit was 
brought, by the plaintiff to set aside 


certain orders in execution proceedings hold- 
ing that the transfer by the decree-holder, 
the 4th defendant, of -his decree in favour 
of the Ist defendant was nob made for the 
benefit of the plaintiffs and for a declara- 


was made for 
plaintiffs and 


tion that such transfer 
“consideration paid by the 
for their benefit. I am of opinion that 
such a suit is not maintainable. That 
question must be decided by the Court 
executing the decree. A separate suit to 
determine the question for the purpose of 
execution will not lie. See section 47, 
clause (3), Code of Civil Procedure. It 
is not brought here for any other purpose. 
The appeal is dismissed with costs. 


SPENCER, J.—Appuan No. 250 or 1912. 
The 4th defendant obtained two decrees 
against the lst defendant and the 2nd and 
érd defendants’ father and he attached crops 
raised by Ist defendant and his son. 


On payment of Rs. 4,000 both decrees 
were assigned by the 4th defendant to the 
Ist defendant’s brothers and the attach- 
ment was released. 


Afterwards the assignees, who are here, 


the Ist appellant, and the father of the 
2nd appellant, applied to the District 
Munsif of Amalapuram to recognise the 


assignment and to permit them to execute 
the decree in Original Suit No. 356 of 
1901 under which Rs. 2,198 were due at 
the date of assignment. 


The District Munsif’ decided that the 
tivo so-called assignees were name-lenders 
for the Ist defendant and refused to let 
them execute the decree. They appealed to 
the District Judge but their appeal was 
dismissed, 


They then brought this sunib for a 
declaration that the transfer was not 
nominal but for their own benefit and that 
they themselves paid the consideration for 
it. The same District Judge who had 
previously decided the appeal tried the 
suit and dismissed it. They now appeal. 

In my opinion the plaintiffs are clearly 
bound by the result of the appeal, Appeal 
Suit No. 45 of 1909 in the District Court. In 
those proceedings the same question was 
substantially in issue between the-same 
parties, 


Though the application* purported to be 
made under sections 2382 and 269 of the 
old Code, the order was one under section 
244, as may ba seen from the fact that 
an appeal was taken against it, whereas 


Vol. XXVIII] 


PARSHADI V. PARSHOTAM NARAIN. 


there is no appeal provided against direc- 
tions made by the Court under the twé 
first-mentioned sections. It is unnecessary 
to cite authorities for this view, but I may 
reter to Badri Narain v. Jai Kishen Das 
(1) and Ganga Das Seal v. Yakub Ali Dobashi 
(2), where there isa full discussion of the 
question. when the decision of a Court 
that a transferee is entitled to obtain 
execution of the decree constitutes a 
determination of a matter falling under 
section 244, 

The cases in which it has been held that 
a suit will lie for a declaration that the 
plaintiff is the person entitled to execute the 
decree are cases such as Raman v. Muppil 
Nayar (3) and Sheoraj Singh v. Amin-ud-din 
Khan (4), where it was held that the order 
_ was passed under section 232 and was not 
appealable. 

Here there is a final decree which binds 
the parties and the plaintiffs cannot be 
allowed to agitate the matter again by 
suit. 

The appeal is dismissed with costs, 

APPEAL AGAINST ORDER No. 227 or 1912. 

The appellants obtained .a transfer of the 
decree in Original Suit No. 14 of 1906 on 
the file of the District Court of Godaveri. 
Rupees 3,087 were due under this decree when 
the decree-holder, who is the 4th respondent 
in this appeal, accepted Rs. 4,000 in satisfac- 
tion of his claim under this decree and 
under the decree in Original Suit No. 356 
of 1901 on the file of the Court of the 
District Munsif of Amalapur, with which 
Appeal No. 250 of 1912 is connected, and 
assigned his rights under both decrees to 
the Ist appellant and the father of the 
2nd appellant, who were related as brothers 
to one of the judgment-debtors who is the 
lst respondent in this appeal. 

The District Judge held on the evidence, 
which was the same as that let in in Appeal 
Suit No. 250 of 1912, that the assignment, 
while ostensibly in the name of the assignees, 
was in reality made for the benefit of the 
Ist respondent. 


When the same assignees attempted to 
execute the othgr decree in the District 
o 
6 16 A. 483; A. W. N, (1694) 184. 
(2) 27 0. 670. 


- (8) 14 M; 478. 
(4) 20 A. 589; A. W. N. 1898) 149, 
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Munsif’s Court, the same conclusion as to 
the benami nature of the assignment was 
arrived at both by the District Munsif in 
the execution proceedings and by the Dis- 
trict Judge in appeal. 

On this finding of fact the District Judge 
was bound by the second proviso to Order 
XXI, rule 16, to refuse to allow the decree 
in Original Suit No. 14 of 1906 to be 
executed. The ist respondent was himself 
one of the judgment-debtors and he applied 
to execute the decree only against the heirs 
of the other judgment-debtor. 

It has been argued that the District Judge’s 
finding on the evidence was wrong. 

Seeing that two Courts have already found 
on these facts that the transfer to the 
appellants was a nominal one, seeing also 
that. it was the Ist respondent who applied 
to the 4th respondent’s fanedar to have the 
decrees transferred to the Ist appellant and 
the 2nd appellant’s father (See Exhibits II 
and IV) and it was he who -deposited the 
Rs. 4,000 (See Exhibits V and VI) and took 
the deeds of transfer [See Exhibit III (b)], 
and seeing that the evidence as to the 
source from which the Rs. 4,000 were raised 
was not very complete and satisfactory, we 
are not prepared to say that the District 
Judge’s finding on this point was wrong. 

We must, therefore, dismiss this appeal 
with costs. 

Appeals dismissed. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
REYvENUE Revision Petition No. 13 or 1918-14 
or FARRUKHABAD DISTRICT. 
March 20, 1914. 

Present:—Sir DuneanColvin Baillie, S. M., 
and Mr. Tweedy, J. M. 
PARSHADI—Derenpant—APPELLANT 
VETSUS 
PARSHOTAM NARAIN—Pratntipr— 
RESPONDENT. 

Agra Tenancy Act (IZ of 1901), s..11—Ocecupancy 
right, acquisition ef—Father ejected—Son let in—Joint 
family—Continuous possession. 

Where a father was ejected from a holding and 
his son was let in and thero was cvidence that 
the father and the son were joint and undivided in 
cultivation: 

Held, that the entry of the son’s name implied no 
real change whatsoever in the tenancy and thatthe 
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ossession of the father and of the son must be 
consi 


dered to be continuons for the acquisition of 
e 
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MADRAS HIGH COURT. 
Civi AppraLsS Nos. 266 or 1911 anp 159 


ocenpancy rights. 

Second appeal from the order of the Com- 
missioner of Allahabad Division, dated the 
Sth September 1913, confirming that of the 
Assistant Collector of Farrukhabad District 
in the case of ejectment. 


JUDGMENT. 

Barute, S. M.—The following facts are 
ascertained. In the Settlement of 1306 Fasli, 
Nanhe the appellant’s father was a tenant 
of four years’ standing. Nanhe was ejected 
under section 40 of Act XII of 1881 on the 
21st September 1900. There was a dispute 
about the crops onthe ground and Rs, 14 
were proffered and 
proceeding in regard to the crops on the 
ground appear to have taken place, but in 
the khasra for that year (1308) the name of 
Parshadi, the appellant, appears and iS con- 
tinned upto the present time. From the date 
of Nanhe’s ejectment to the institution of 
the suit on the 24th September 1912, period 
is over 12 years but the Commis- 
sioner argues that the settlement of the 
rate of rent and of conditions on which 
Parshadi was to hold must have taken more 
than three days and that, therefore, Parshadi 
could have held only for Jess than 12 
years. This argument is supported by no 
evidence whatever on record and in my 
opinion it is unnecessary to enter into such 
minutie us to dates. The ejectment took 
place after the Ist July 1900. There was 
an enkancement of rent, but in my opinion 
the entry of the son’s name instead of that of 
the father’s implies no real change whatever 
in the tenancy. I consider that the posses- 
sion of the father and of the son must be 
considered to be continuous and that the 
appellant has got occupancy rights. I 
would allow this appeal with costs on rce- 
spondents. l 

Twrepy, J. M.—I agree. The presumption 
is that Parshadi wasin possession from the 
date of the ejectment of his father and there 
ig evidence that father and son were jomb 
and undivided in cultivation as well as 


messing. 





Appent allowed. 


refused. No further 


or 19138. 
February 6, 1915. 
Present:~-Sir John Edward Power Wallis,, 
Kr., Chief Justice, and Mr. Justice Hannay. 
O, P. UMATYORUPAGAM PILLAI ano 
OTHERS—— DEFENDANTS Nos, 2, 3 AND 6— 
APPELLANTS 
VeTSUS 
O. P. PALANARAYANA PILLAT AND 


ANOTHER—PLAINTIFFS — RESPONDENTS. 

Hindu Law—Joint family-—Agreement to divide-~ 
Intention. 

Where an agreement entered into by the mem. 
bers of a joint Hindu family provided that all the 
immoveable and moyoable properties relating to the 
co-parcenary were to be divided asfrom the date 
of the agreement and that from that time forward 
separate accounts were to be kept by the co-parceners 
and the gain or loss subsequent thereto was on no 
acconnt to be binding on the other co-parceners: 

Held, that the intention of the parties was to 
divide then and there and not to wait until a com. 
plete division of the properties had been effected. [p. 
909, col. 2. ] 

The Court will not refuse to enforce an agreement 
between the members of a joint Hindu family which 
provides for the administration of a charity by the 
members of the family by annual turns. [p 910, col, 


dah b 


Appeals against the preliminary and final 
decrees of the Court of the Subordinate 
Judge at Tinnevelly, in Original Sait No. 42 
of 1905. 

Messrs. S. Srintvasa <Atyaugar and C. 
Krishnamachartar, for the Appellants. 

Messrs. S. E. Sankara Aya, M. D. 
Devadoss, T. R. Ramachandra Atyar and P. R. 
Narayanasami Aiyar, for the Respondents., 


JUDGMENT. 
Appeat No. 266 or 19 1, 


In this ease the plaintiff alleged that a 
partition had been effected between himself 
and his father, the Ist defendant, two 
brothers the 2nd ana 3rd defendants and 
a third brother who died before the snit 
by virtue of an agreement, Exhibit A, entered 
into on the 2nd February 1903. If this 
argeement effected a division in status, then 
on the death of the 4th brother his share 
would have passed by inheritance to his 
mother, the 6th defendant, and the devolu- 
tion of the share of the lst defendant who 
is also now dead would depend upon the 
question whether the Will, which is alleged 
to haye heen executed by him, is proyed 


~ 
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or not. The Subordinate Judge has come 
to the conclusion that under this agreement 
no division in status was effected, but that 
it? was merely an agreement to, divide at 
a future date. On the construction of the 
document we are unable to agree with him. 
It recites that when they began to effect a 
partition certain disputes had-arisen as some 
of the co-parceners had suppressed part of 
the joint family property and “ hence it was 
decided by the arbitrators that it should 
be solemny declared by each of the said 
two persons separately that he had neither 
appropriated nor kept any amount secretly, 
that if it be so declared, the other co-parceners 
should forego their claim in regard to it, 
and that a division into five shares should 
be made of the immoveable and moveable 
properties and the goods, outstandings, 
utensils and debts relating to the shop, and 
all of us have, therefore, assented to it.” 
This seems to us a clear agreement that 
upon the prescribed declaration being made, 
an event which has happened, the parties 
should be then and there divided in status. 
The agreement then goes on to provide for 
such a division of the property. There are 
various provisions which show that the in- 
tention of the parties was that the properties 
should be divided at once. For instance, 
paragraph 2 provides that the goods relating 
to the shop were to be.divided as from 
the date of the agreement and made into 
five equal shares and from the time forward 
(paragraph 4) separate accounts were to be 
kept by the co-parceners and the transactions 
and the-gain or loss subsequent thereto shall 
on no account be binding on the other 
co-parceners. That clearly points to a 
severance of the joint status. ‘Then similarly 
paragraph 5 provides: “Subsequent to this 
agreement none of the co-parceners shall 
appropriate to himself the amounts collected 
from the debtors.” Then, paragraph 7 says: 
“If any co-parcener wishes to draw money 
for necessary expenses prior to the division 
‘of the outstandings and debts, all co-parceners 
may take in equal shares with the consent 
of all the co-parceners or on decision by the 
arbitrators.” ‘Taat is to say, there was to 
be no drawing in tuture unless the drawing be 
by all the co-sharers or it be done pursuant 
to a decision by the arbitrators. That again 
shows that the joint Status and its incidents 
were considered to be atan end. We think 


that this agreement, Exhibit A, clearly 
manifests the intention of the parties te 
divide then and there and they were not to 
wait until a complete division of the pro- 
perties had been effected, which would have 
been a very foolish thing indeed and 
would have really frustrated the whole 
object of the partition. This being so, we 
think that on the death ofthe 4th brother 
after the division in status his share passed 
by inheritauce to his mother and that the 
father’s (1st defencdant’s) share would pass 
by inheritance to his natural heirs in the 
absence of any testamentary disposition, 

We must reverse the decree of the Sub- 
ordinate Judge and remand the suit to the 
lower Court for disposal according to law. 
The costs of this appeal will abide and follow 
the event. j 


As regards items 46 and 47 the appeal 
against the 3rd respondent has not been 
pressed and must be dismissed with the costs 
of the 3rd respondent. 


Arrera No. 153 ov 1913. 
This is the appeal against the final decrece. 


We have already set aside the preliminary 
decree and remanded the case for dispcsal 


according to law. That of itself would 
necessitate the modification of the final 
decree. Wedo not propose to interfere 


with the final decree further than may be 
necessary for the purpose of giving effect to 
our judgment as regards the appeal from 
the preliminary decree and with regard to 
the management of the charity. With 
regard to the grounds of objections which 
have been argued before us to the appeal 
from the final decree, two points have been 
taken. As to the first we think that the 
Subordinate Judge was justified in not 
going into the accotnts which were tendered 
before him at a very late stage of the case. 


With regard to the other point the 
decision of the Subordinate Judge is 
somewhat unsatisfactory. The agreement 
Exhibit A, provided that the charity should 
be administered by the members of the 
family by annual turns. ~The preliminary 
judgment says that they were certainly 
entitled to manage the charity properties in 
accordance with the terms of Exhibit A and 
the preliminary decree says thata scheme 
is to be framed and that the parties should 
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submit draft schemes. The final decree 
says the charity is to be managed by the 
eldest member for the time being. There 
does not seem to be any reason why in this 
partition suit the agreement of the parties to 
manage by annual turns, which appears to be 
alawful agreement, should not be given 
effect to; should it afterwards turn ont that 
this scheme is unworkable, there is the 
legal remedy. But we see no sufficient 
ground for refusing to enforce the terms 
agreed upon by the parties. To this extent 
the final decree will be modified and also to 
such extent as may be necessary to give 
effect to the modified preliminary decree 
which will now be passed. ‘The decree will 
be modified by directing that the manage- 
ment shall be by annual turns. The final 
decree will be sent back to be modified in 
accordance with the modified preliminary 


decree. We make no order as to costs in this 
appeal. 
The memoranda of objections in the 


two appeals are not pressed and are dismissed 
with costs. 


Appeals allowed; Decrees modified, 


ALLAHABAD HIGH COURT. 
FULL BENCH. 


First Crvin APPRAL NO, 223 or 1913. 
April 9, 1915. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, Justice Sir P. O. Banerjee, Krt., and 
Mr. Justice Tudball. 

GAYA DIN AND OTHERS—P LAINTIFFS — 
APPELLANTS 
LETSUS 


JHUMAN LAL AND otsers—Derexpants— 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch. 1, Art. 182—Mort- 
gage-deed —Instalment— Construction-——Mimoney, when 
becomes due—Limitation. 

A mortgage-deed executed in 1890 provided that 
the mortgagors should pay the principal amount 
secured in ten years by instalments of Rs. 625 yearly 
together with interest and further provided as follows: 
“If we (mortgagors) fail to pay the interest aforesaid 
in any month or the principal by the end of the stipu- 
lated period as specified above, or no payment is 
made ina year, the mortgagee shall, under all theso 
circumstances, be at liberty to realize the entire 
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amount with the interest aforesaid ina lump sum 
éhrough Court by means of a suit....If the mortgagee 
in order to get interest doesnot bring a suit in 
default of payment of any instalment and we are 
unable to pay the money, the interest should continue 
up to the stipulated period of ten years and ako 
after it up. to the date of realization etc.” No pay- 
ment was ever made upon foot of either principal or 
interest up to the date of the institution of the 
suit in 1912; 

Held, | Banerji, J., dissenting] that the money under 
tho bond “became due” within the meaning of 
Article 182 of tho Limitation Act when the first 
default was made in 1890 and accordingly the suit was 
barred by limitation. [p, 913, col. 1; p. 914, col. 2.] 

Per Richards, C. J.~Money under a bond 
“becomes due” as soon as it is legally recoverable, 

uite irrespective of when the suit i is instituted, 

p. 912, cols. 1 & 2.] 

Reeves v. Butcher, (1891) 2 Q. B. D. 509; 85 Ia 
T. 329; 39 W. R. 626; 60 L. J. Q. B. 619; Sitab Chand 
Nahar v. Hyder Malla, 240. 281; 1 C. W. N. 229; 
Perumal Ayyan v. Alagirisami Bhagavathar, 20 M. 
245; 7 M. L. J. 222, followed. 

Nettakaruppa Goundan v. Kumarasami Goundan, 
22 M. 20; 8 M. L. J. 167, referred to. 

Maharaja of Benares vy. Nand Ram, 29 A. 431; 
A. W. N. (1907) 189; 4 A. L. J. 886; Shankar Prasad v. 
Jalpa Prasad, 16 A. 871; A. W.N. (1894) 115; Ajudhia 
v, Kunjlal, 80 A, 123; A. W. N. (1908) 36; 5 A. L. 
J. 72; dmolak Chand v. Baij Nath, 20 Ind. Cas. 983; 
35 A, 455; 11 A. L.J. 664, Juneswar Das v. Mahabeer 
Singh, 1 ©. 168; 25 W. R. 8431. A, 1; 3 Sar. P. C. 
J. 68; 3 Suth. P. C. J. 222, distinguished. 

Por Banerji, J.—Upon a true construction of the 
bond in this case the money secured by it became 
due on the expiration of ten years from the dato of 
the boud and the claim was not barred by limitation. 
[p. 914, col. 2.] 


First appeal from the decision of the 
Subordinate Judge of Mainpuri, dated the 
27th of March 1918. 

The Hon'ble Mr. Abdul Raoof (with him 
Mr. Muhammad Ishaq Khan), for the Appel- 
lants. 


The Hon’ble Dr. Sunder Lal (with him 
Mr. B. E. O’Oonor, Dr. 8. O. Banerji and Mr. 
Sital Prasad Ghose), for the Respondents. 


JUDGMENT, 


Ricuarps, C. J.—This appeal arises out of 

a suit to enforce payment of a sum of 
Rs, 10,000, principal and interest alleged to be 
due on foot of a mortgage, dated the 16th of 
July 1890, by sale of the mortgaged property. 
The mortgage-deed provided that the mort- 
gagors should pay the principal amount 
secured in ten years by instalments of Rs. 625 
eyearly and that the inferest should be 
paid monthly. There was this further 
clause: “If we fail to pay the interest 
aforesaid in any month or the principal by 


- 


Vol. KKVIIII 
“GAYA DIN V. JHUMAN LAD. 


the stipulated period, as specified above, or 
no payment is made in a year, the mortgagee 
shall, under all these circumstances, be at 
liberty to realize the entire amount with the 
intefest aforesaid in a lump sum through 
Court by means of a suitfrom the mortgaged 
and other moveable and immoveable property 
and the person of us, the executants.” Later 
onthe deed has a provision which has been 
translated asfollows:—~ If the mortgagee in 
order to get interest does not bring a suit 
“in default of any instalment and we are 
unable to pay the money, the interest should 
continue up to the stipulated period of ten 
years and also after it up to the date of 
realization.” This last clause seems to me 
simply to mean that the mortgaged property 
should remain and be security for the interest 
even if no suit was brought to enforce the 
monthly payment. No payment was ever 
made upon foot of either principal or interest 
up to the date of the institution of the pre- 
sent suit on the 12th of June 1912. 


The Court below has dismissed the plaint- 
iffy’ suit, holding that the claim is barred 
by limitation. The plaintiffs appeal. 


In my opinion thedecision ofthe Court 
below is correct. Jt is admitted that the 
Article of the Limitation Act which applies 
is Article 132. See the decision of their 
Lordships of the Privy Councilin Vasudeva 
Mudaliar v. Srinivasa Pillai (1). This 
Article deals with “suits to enforce payment 
of money charged upon immoveable property.” 
The period of limitation prescribedis 12 
years and time begins to run from the date 
when the money sued for becomes due. No 
doubt if the mortgagors had fulfilled their 
contract, the mortgagees would not have been 
entitled to sue until the expiration of ten 
years from the date of the mortgage, and in 
that case the present suit would have been 
within time. The provision, however, in the 
deed admittedly entitled the mortgagee to 
bring a suit to recover principal and interest 
after the first default, and ififcan be said 
that the money then “became due” the suit 
is barred by limitation. Itis contended on 
behalf of the appellant that the mortgagees 
were entitled to sueeor not to sue and that 


(1) 30 M. 426; 17 M. L. J. ddk 4 A. L. J. 625; 9 
Bom. L. R. 1104; 6 C. L. J. 379; 11 C. W. N. 1005; 34 
J. A. 187 (P, C.); 2 M, L, JT 333 
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aceordingly on the true construction of the 
*mortgage-deed the money did not “become 
due” until the expiration of ten years from 
the date of the mortgage. I cannot agree 
with this contention. It seems to me that 
money is “due?” when it can be legally 
demanded, and it is admitted in tho present 
ease that the money secured by this mortgage 
could have been legally demanded and re- 
covered after the first default, and had a 
suit been brought for its recovery by sale of 
the mortgaged property the defendants could 
not have pleaded that such a suit was pre- 
mature. For this there is the high authority 
ofthe Euglish Court of Appeal in the case of 
Reeves v. Butcher (2). In that case the 
plaintiff lent money to the defendant under 
a written agreement fora fixed period of 
five years ‘subject to the power to call in 
the same at an earlier period inthe events 
hereinafter mentioned.” The defendant 
agreed to pay interest quarterly and the 
plaintiff agreed not to call in the money for 
five years if the defendant should regularly pay 
interest. It was further provided that if the 
defendant should make default in payment 
of any quarterly payment of interest for 21 
days, the plaintiff might call in the principal. 
No interest was ever paid. The plaintiff 
commenced his action within six years from 
the end of the period of five years. It was 
held that time began to run against the 
plaintiff from the earliest time atwhich the 
action could have been brought, that is to 
say, 21 days after the first instalment of 
interest becamedue. Lindley, L. J., said: “I 
am of opinion that we cannot differ from the 
judgment below without altering the law. 
The agreement is one reasonably easy to be 
understood. It provides for a loan for 
five years, subject to a provision that if 
default is made in punctual payment of inter- 
est, the principal shall be recoverable at once. 
Now, the Statute of Limifations (21 Jac. 1,0. 16) 
enacts thatsuch actions as aretherein mention- 
ed, including ‘allactionsofdebt grounded upon 
any lending or contract without specialty,’ 
shall be brought “within six years next after 
the cause of such action or suit, and not after.’ 


kd . . f s 
This expression, cause of action, has been 


repeatedly the subject of decision, and it 


(2) (1891) 2 Q. B. D. 509; 65 L.P. 329; 39 W. R. 
626; 60 L. J. Q. B. 6I9. 
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has been held, particularly in Hemp v. 
Garland (3), decided in 1243, that the cause 
of action arises atthe time when the debt could 
first have been recovered by action. The right 
to bring an action may arise on various events; 
but it has always been held that the Statute 
runs from the earliest time at which an 
action could be brought.” 


. cé 
Fry, L. J. said: We have not to 
determine whether the defence here set 
is handsome oor conscientious, bub 


[34 
; ee it is good at law—and 1 am of 
opinion that itis. The agreement contains a 
stipulation that the lender shall not call in 
the principal sum for a period of five years, if 
the borrower should so long live, and should 
duly and regularly pay the interest. This 
implies a contract by the borrower that the 
principal debt should be paid at orce on the 
death of the borrower, or on default in 
payment of interest. The subsequent 
provisoes imply a contract by the lender 
not to enforce payment after the death 
of the borrower until the 
of a six months’ notice, anda contract not 
to enforce payment of the capital for default 
in payment of interest until 21 days after 
such default, thus giving the borrower further 
time. Subject to these stipulations, the 
implied contract to pay the principal remain» 
ed in force. The principal, therefore, be- 
came payable 21 days after the first 
quarterly instalment of interest became due, 
-and from that time the Statute of Limita- 
tions began to run. If authority is wanted, 
Hemp v. Garland (8) is in point.” Lopez, 
L. J., said: “The defendant alleges that the 
cause of action arose more thansix years bes 
fore the action was commenced, and that the 
action is barred by the Statute of Limitations. 
Now, when first had the plaintiff a cause of 
action? When default was made for 21 days 
in payment of an instalment of interest. 
Hemp v. Garland (3) isin point. It is said 
that this case is not good law, and that it 
has not been referred to for many years. I 
think that it has not been referred to because 
it has been acquiesced in, and it does not 
appear that it has ever been questioned.” 
It seems to me that this case is the clearest 
authority (if authority were needed) thaé 
money “becomes due” as soon as it is legally 


(3) 4 Q. B. 510; 12 L. J. Q.B 184; 7 Jur. 802;3 G. & 
D, 408, 114 E. R. 994; 62 R. R. 422. 
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, recoverable, quite irrespective of when the 


suit was instituted. 

This view was taken in the case of Sztab 
Chand Nahar v. Hyder Malla (4) ané& in the 
case of Perumal Ayyan v. Alagirisame Bhdga- 
vathar (5). 

A somewhat contrary view was taken in 
the case of Nettakaruppa Goundan v. Kumara- 
sami Goundan (6). In this last case, 
however, the clause in the mortgage-deed 
was as follows: “In default of ‘paying on the 
above dates, I shall pay the said sum with 
interest at Rs. 15 per cent. perannum, from 
the date of the bond, irrespective of the 
above due date, whenever you make the demand.” 
The Court seems to have thought that the 
money did not become due on default unless 
a demand was made. It is unnecessary to 
express any opinion as to whether or not the 
Jearned Judges were correct in their con- 
struction of the deed in question, because 
there are no similar words in the deed in the 
present suit. 


A number of cases have been cited on 
behalf of the appellant, including the cases 
of the Maharuja of Benares vy. Nand 
Ram (7), Shankar Prasad vy. Jalpa 
Prasad (8), and Ajudhia v. Kunjlal (9). 
All these cases dealt with the construction of 
Article 75 of the Limitation Act which 
contains no reference to the money “becoming 
due,” and in my opinion these cases have no 
bearing on the question which we have to con- 
sider in the present appeal [see also Amolak 
Chand v. Ratj Nath, (10).] Article 75 
is the Article applicable to quite a different 
suitfrom the present. The learned Advocate 
for the appellants also referred to a dictum 
of their Lordships of the Privy Council in 
the case of Juneswar Das v. Mahabeer Singh 
(11). The facts of that case were quite 
diferent and their Lordships expressly 
state that it was unnecessary to decide tLe 
question to which the dictum refers. Their 
Lordships have, moreover, in the recent case to 


(4) 24 ©. 281; 1 ©. W. N. 229, 

(5) 20 M. 245; 7 M. L. J. 222, 

(6) 22 M. 20; 8 M. L. J. 167. - 

(7) 29 A. 481; A. W. N. (1807) 139; 4 A, L. J. 886, 

(8) 16 A. 37l; A. W. N. (1894) 115. 

(9) 30 A. 123: A. W. N. (1908) 36; 5 A. L. J. 72. 

(10) 20 Ind. Cas. 983; 35 A. 455; 11 A. L. J. E64 

(11) 10. 163; 25 W. R. 84; 81. A. l; 3 Sar, P, Q. J, 
58; 3 suth, P, Ç, J: 222, 


~ * + 
* 
x war an f oe 
a Vv 
m Ta” t” +y 
Hon EA 
IA Pa Pear: 
4 A i 


Vol, XXVIII 


GAYA DIN Vv, JHUMAN LAL. 


INDIAN CASES. > 512 


. which I have referred decided that Article , to pay the money, the interest should alana 


132 is the Article which applies to a suit on 
a simple mortgage to enforce payment of 
money charged on immoveable property. Iam 
clearly of opinion that in the present case the 
money became due” within the meaning of 
that expression in the Article of limitation 
when the first default was made and that 
accordingly the suitis barred by limitation. 
I would dismiss the appeal. 

BANBRJI, J—~The: only question in this 
appeal is whether the plaintiffs’ claim, which 
is one to enforce payment of the amount 
due on a simple mortgage by sale of the 
mortgaged property, is barred by limitation. 
The mortgagé bond is dated the 16th of July 
1894 and the time fixed for re-payment is ten 
years. Hxcept for, another provision in the 
bond, to which I shall presently refer, the 
amount secured by it was re-payable on 16th 
July 1900 and asthe present suit was in- 
stituted on the 12th of June 1912, it would be 
within time under Article 122 of Schedule I 
of the Limitation Act, which has been held by 
their Lordships of the Privy Council to be 
applicable to a suit of this kind. The defend- 
ants, however, rely on thefollowing provision 
of the bond and urge that the amount of the 
mortgage became due when default was made 
in the payment of the first instalment and 
as more than 12 years have elapsed since the 
date of default, the claim is time.barred. The 
provision is this:— We shall pay Rs. 625 
yearly and we shall pay the interest on the 
said amount monthly at the rate of S annas 
per month. If we fail to pay tho interest 
aforesaid in any monthor the principal by 
the end of the stipulated period as specified 
above, or no payment is made ina year, the 
mortgagee shall, underall these circumstances, 
be at liberty to realize the entire amount 
with the interest aforesaid in a lump sum 
through Court by means of a suit from the 
mortgaged and other moveable and immove- 
able: property and the persons of us, the 
executants.” Had this clause stood alone, it 
might perhaps be said, on the’ authority of 
the English and other cases cited on behalf 
of the respondents, that the plaintiffs were 
bound to sue when default was first mace in 
the payment of the instalment fixed in the 
bond. The document, however, goes on to 
pr vide that “if the mortgagees in order to 
get interest do not bring a suitin default of 
payment of any instalment. and we be unable 


up to the stipulated period of ten years and 
also after it up to date of realization.” This 
clause, In my opinion, means that the mort- 
gagee 1s competent to wait for the full period 
of ten years stipulated in the bond and it is 
not obligatory on him to call in the money 
on the occurrence of a default in the payment 
of the instalment. The bond, in its earlier 
provisions, made the mortgaged property 
security both for principal aud interest, and 
this clause would be wholly unnecessary 
and redundant if the meaning of it was only 
to make the property security for interest or 
to provide for payment of interest. It says 
nothing about the security and it,in my opinion, 
clearly intends that the mortgagee might, if 
he so chose, wait for the fullterm of ten 
years and if he did so, interest would run till 
date of actual payment. This provision in 
the bond gives full power to the mortgagee 
not to enfoce his right to claim the 
entire amount of the mortgage on the 
happening of a default but to wait til the 
expiry of the stipulated period of ten 
years. It is true that under Article 132 time 
begins to run from the date when the 
money becomes due, but that date depends 
upon the terms of each document and a 
true construction of those terms. In my 
judgment, in view of the clause in the bond 
in suit to which T have referred, the money 
secnred by the bond: did not become due 
until the expiration of ten years from the 
date of the bond. Where under the terms 
of the document the creditor is authorizel 
to wait for the fall period stipulated for 
re-payment, the money cannot be held to 
have become due within the meaning of 
Article 182 until’ the expiry of that period. 
The first clause as to payment of the whole 
amount onthe occurrence of a default was 
clearly inserted in the document for the 
benefit of the creditor and as he was ex. 
pressly authorized not to take advantage 
of the clause I am unable to hold that he 
was bound to sue when default was made, 
Any other view would, as observed in 
Maharaja of -Benares v. Nand Ram (7), be 
“ yery unfortunate’ “ It would be to 
funish a creditor for forbearance shown to 
his debtor, and compel -him to press his 
demands atthe earliest opportunity and in. 
sist upon speedy and full satisfaction of his 
claim.” The question in that case was of 
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the. applicability of Article 75, which, of í 


course, does not govern this case, but the 
principle of the ruling applies. A similar 
view was held by Edge, C. J., and Blair, J., 
in Shankar Prasad v. Jalpa Prasad (8), which 
was a ease of execution of a decree. The 
decree in that case provided that the amount 
of it should be paid by eight instalments 
and that in case of default and non-pay- 
ment of any instalment, the plaintiff had 
power to realize in one lump sum the 
entire decretal money payable up to that 
time by executing the decree. It was held 
upon a construction of the decree that the 
‘decree-holder on the happening of any default 
might, if he wished, execute the decree for 
all the decretal money then unpaid, but 
that it was not the intention that on the 
happening of a default the decree-holder 
should be bound to execute the decree once 
and for all”. In Jauneswar Das v. Mahabeer 
Singh (11), their Lordships of the Privy 
Council expressed a similar opinion. That 
was a suit to recover the amount of a 
hypothecation bond in which the borrower 
engaged to re-pay the amount with interest 
on a day named, with a condition that in 
the event of the hypothecated lands being 
sold in execution of a decree before the day 
fixed for re-payment the lender should be at 
liberty at once to sue for the recovery of the 
debt. It was contended thatthe plaintiffs’ 
cause of action arose on the 18th of May 
1865, when the lands pledged were sold in 
execution and that the suit having been 
brought after six years from that date was 
time-barred. With reference to this con- 
tention their Lordships observed: “Their 
Lordships must not be supposed, in coming 
to this decision, to give any countenance to 
the argument of Mr. Arathoon that this 


would have been barred if the limitation of. 


six years under clause 16 had been appli- 
cable to it. They think upon the construc- 
tion of this bond there would be good 
reason for holding that the cause of action 
arose within six years of the commencement 
of the suit.” Their Lordships thus held that 
limitation would begin to run from the date 
fixed for payment and that the cause of action 
arose, that is to say, the money became due 
on that date and not on the date on which 
the hypothecated property was sold in 
‘execution. Itit true that their Lordhsips 
aid that it was not necessary to decide the 
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point in the view which they tookof the 
period of limitation applicable to the case 
before them, but an expression of opinion 
by their Lordships is entitled to the greatest 
weight and ought to guide the Conrts 
in this country. Considerable reliance was 
placed on behalf of the respondents on 
the cases of Sitab Chand Nahar w, Hyder 
Malla (4) and Perumal Ayyan v. Alagirisamt 
Bhagavathar (5). In neither of those cases was 
there a clause in the bond similar to the one 
in this ease which expressly empowered the 
creditor to wait for the full term of the mort- 
gage. Those cases, therefore, are, in my 
opinion, no authority on the question 
before us. The decision of that question 
depends upon the true construction of the 
terms of the bond and the intention of 
the parties as gathered from the bond. Iam 
of opinion that upon a true construction of 
the bond in this case the money secured by it 
became due on the expiration of ten years 
from the date of the bond and that the claim 
is not barred by limitation. I would allow the 
appeal, set aside the decree of the Court 
below and remand the case to that Oourt for 
trial on the merits. 

TUEDBALL, J.—I concur with the learned 
Chief Justice that the present suit is barred 
by limitation. The matter to my mind is a 
simple one. Article 132 clearly applies and 
under that Article time began to run from the 
date on which the money became due. To 
find ont the date on which the money became 
due one has to examine the conditions laid 
down in the bond. They are simple and run 
as follows: “It is covenanted that we shall 
pay the raid amount of principal within ten 
years, that is, we shall pay Rs. 625 annually, 
and we shall pay the interest on the said 
amount monthly at the rate of S annas 
per month. If we fail to pay the interest 
aforesaid in any month or the principal in 
the stipulated period as specified above, or 
no payment is made ina year, the mortgagee 
shall under all these circumstances be at 
liberty to realize the entire amount with the 
interest aforesaid in a lamp sum through 
Court by means of a suit from the mortgaged 
and other moveable and immoveable property, 
and the persons of us, the executants. We or 
our heirs or representatives shall have no 
objection or excuse in any way.” Then comes 
a clause on which considerable stress has been’ 
laid on behalf of the appellants but which in 
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my opinion is not of the slightest assistance 


to them. Correctly translated that clause runs ° 


as follows:— 1f the mortgagee in his desire 
for interest does not bringa suit on any 
default of ours and we are unable to pay the 
money, the interest shall continue up to the 
stipulated period of 10 years and also after 
that up to the date of realization.” It isan 
admitted fact that the mortgagors failed to 
make any payments of interest within the 
first year after the execution of the deed, 
and no instalment of principal or interest has 
ever been paid. Under the terms of the 
bond immediately on the first default occurring 
the mortgagor was clearly liable to pay the 
whole sum to the mortgagee. In other words, 
the money became due from the mortgagor to 
the mortgagee on the occasion of the first 
default. I fail to see how the last clause, 
which I have mentioned above, helps ‘the 
appellants in any way. Itseems to me that 
this clause was simply put into the document 
in order to make it quite clear that the inter- 
est should continue to run in spite of no suit 
being brought not only up to the expiry of 
the 10 years but also up to the date of 
realisation. It was simply put in to make it 
clear that interest would not cease to run 
after the expiry of 10 years. The mortgagee 
on the occurrence of the first default was fully 
entitled to demand his money and the mortga- 
gor could not have met him with the plea that 
his demand was premature. There is no ques- 
tion of waiver,’ for no waiver has been alleged, 
much less proved. Paragraph 3 of the plaint 


is practically a repudiation of any waiver. In, 


my opinion under the clear terms of this bond 
the money ‘became due” in the year 1890 
and the present suit was many years beyond 
time. I would, therefore, dismiss the appeal. 


Br rue Court.—The order of the Court is 
that the appeal be dismissed with costs, 
including in this Court fees onthe higher 
scale, 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Crviu Arrears Nos. 2148 ro 2213, 
2215 ro 2218 anp 2220 ro 2300 or 1913. 
January 22, 1915. 

Present: —Mx. Justice Ayling and 

Mr. Justice Tyabji. 

S. R. M.A. R. RAMASAMI CHETTIAR, 

BY HIS AUTHORISED AGENT, R. M. ARUNA- 

CHALAM CHETTIAR-—PLAINTIFE— 
APPELLANT (IN ALL) 
VEFSUS 
KATHAN AMBALAGARAN AND OTHERS— 
DEFENDANTS-—RESPONDENTS. 

Landlord and tenant—Land let out on purakudi 
service—Tenancy, determination of-—Transfer of Pras 
perty Act (IV of (882), s. lll—Notice, whether neces. 
sary. 

Section 111 of the Transfer of Property Act has 
no application to lands held on purakudi service. It 
is the refusal or neglect to perform such service that 
determines the tenancy and the tenants render them- 
selves liable to be evicted without any notice. [p. 
916, col, 1.) 

A notice given after the harvest of the year is 
completed isnot an improper notice and cannot be 
objected to on the ground that it was given in the 
middle of the harvest season. [p. 916, col. 1.] 

Kalianasundaram v. Egnavedeswara, 11 M. 261, 
distinguished. 

Second appeals respectively against the 
decrees of the District Court of Tanjore in 
Appeal Suits Nos. 130, 126 to 129,131 to 
191, 198 to 196, 198 to 267, 274 to 280, 
380 to 383 of 1918 respectively preferred 
against the decrees of the Court of the 
District Munsif of Patukota in Original Suits 
Nos. 165, 108 to 111, 166, 167, 169 to 174, 
176 to 1651, 183, 184, 186, 188, 190, 194, 
200, 202, 204, 208 to 214, 216, 215, 221 
to 223, 225, 227, 233, 234, 236, 287, 239, 
241 to 244, 246, 247, 249, 250 to 254, 256 
in 258, 260, 261, 264, 266, 269, 271, 273, 
274, 278 to 281, 283 to 286, 289 to 297, 299 
to 301, 307, 310 to 312, 314, 316, 319, 322, 


' 323, 325 to 329, 332 to 334, 337 to 339, 328, 


342, 343, 346 to 349, 352, 361, 362 to 364, 
367, 379, 382, 387, 388, 395 to 397, 399 
to 401, 410, 414, 415, 428, 175, 359, 373, 390, 
388, 383, 386, 419, 206, 335, 371 and 391 of 
1912. 

Messrs. S. Srinivasa Atyangar, G. S. Rama 
Chandra Atyar, for the Appellants. 

Messrs. N. Viswanatha Atyar, B. Narasimha 
Rao and T. V. Muthukrishna Atyar, for the 
spondents. 

JUDGMENT.—The District Judge has 
disposed of these suits simply on the 6th issue 
which runs thus ; 
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“Are the defendants’ entitled to notice to 
quit P If so, have defendants had proper 
notice ?” 

He has found both points in defendants’ 
favour. This finding would not be conclusive 
of the plaintiffs right to the first relief 
sued for (viz. a declaration that the 
defendants have no occupancy right), a 
point which appears to have escaped the 
notice of the learned District Judge. 

Apart from this it seems to us that his 
finding cannot be accepted. The first point 
for consideration is, whether the defendants 
were entitled to notice before eviction: and 
in this connection our attention is drawn 
to paragraphs .10 and 11 of the plaints, 
in which it is stated thatthe plaint lands 
are. held subject to the performance of 
purakudt service and that by reason of the 
defendants’ neglect or refusal to perform 
such service, their rights in the lands have 
been determined ; 7.e., they have rendered 
themselves liable to eviction without notice. 
This plea appears to have been, if not 
altogether lost sight of, at least observed 
in the lower Courts: and has certainly not 
been considered by the learned District 
Judge. He has simply dealt with the 
argument pressed on him by the plaintrff’s 
Vakil in his Court, which was based 
on section 111 of the Transfer of Property 
Act, and has disposed of it with reference 
to the strict wording of that section which, 
we may remark, is inapplicable to the present 
case. . 
Again in disposing of the second question 
of the sufficiency ofthe notices given (sup- 
posing notices to be necessary) the learned 
District Judge appears to us to have 
applied the rulings quoted without regard“ 
to the distinctive facts of the present 
case. In the most important case referred 
to, Kalianasundaram v. Egnavedeswara (1), 
it was held that fifteen days’ notice in the 
middle of the cultivating season was 
insufficient, but if, as is contended by 
the respondents, the notices in the present 
eases were given after the harvest, for 
the year had been completed, that 
fact would make a vast difference and 
deprive the ruling last mentioned of, 
most of its value. This distinction appears 
to have been overlooked by the District 
Judge. 


(1) 11 M. 261, 


° 


We must, therefore, set aside the decree 
of the District Judge and his finding on 
the 6th issue and remand the appeal for 
disposal according to law. In coming to 
fresh decisiun on the first part of the 
6th issue, he should have regard to the 
following points: — 

(1) Whether the defendants’ tenancy was 
of the kind referred to in paragraphs 10 
and 11 of the plaint, 

(2) Whether they neglected or refused 
to perform such service as they were bound 
io render, and 

(3) whether by such neglect or refdsal 
they rendered themselves liable to eviction 
withont notice. 

Costs will be provided for inthe District 
Judge’s decree. 

Appeal allowed; Suit remanded. 


MADRAS HIGH COURT. 
Lerrenrs Patent Apeeat No. 181 or 1918. 
March 1, 1915. 
Present:—My, Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
ANANTHA PADMANABHA PILLAI— 

APPELLANT 
: VErSUSs 
GOPALAKRISHNAIER AND OTHERS — 


RESPONDENTS, 

Landlord and tenant—Occupaney vight, nature of— 

Burden of proof-—Facts negativing right. 
. The claim of an occupancy right ‘as overriding the 
proprietor’s right to cultivate, his own land is of a 
special character, and as such it is one which the 
party seeking to derogate from the ordinary incidents 
of property is bound to establish. [p. 917, col. 1.] 

Chidambaram Pillai v, Thiruvengathadathiengar, 7 
M. L. J. 1 at p. 38, followed. 

Whero the defendants had been accopting leases 
from the plaintiff in respect of the suit lands and 
when tho crops were attached and the defendants’ 
claim was rejected they brought no suit to establish 
their claim to an occupancy right: : 

Held, that the defendants had failed to make out 
their right and that the plajntiff as pattaday was 
entitled to,recover possession. [p. 917, col. 1.] 


Appeal, under section 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Miller, dated the 19th of 
November 1918, in Second Appeal No, 734 
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of 1913, preferred againstthe decree of the Dis- 
trict: Court of Tinnevelly, in Appeal Suit No. 
337 of 1911, presented against that of the 
Coyrt ofthe District Munsif of Tinnevelly, 
in Original Suit No, 241 of 1910. 

Messrs. T. Rangachariar and H. S. Ohi- 
dambaran Pillai, for the Appellant. 

Mr. S. Viswanatha Atyar, for the Re- 
spondents. 


JUDGMENT. 


; SESHAGIR! Aiyar, J.—The learned Judge is 
right in holding that the conclusion ` of 


the District Judge is based upon facts proved - 


in the case and that there is no question 
of law. 

The District Judge refers to evidence 
which shows that the defendants have been 
accepting leases from the plaintiff in respect 
of the suit lands. This is inconsistent with 
their claim to an occupancy right ; when 


; the crops were attached and their claim 


` 


was rejected, they brought no suit to 
establish their claim toan occupancy right. 
On these facts, the District Judge is right 
in concluding that the defendants have failed 
to make out their right and thatthe plaintiff, 
whose title as pattadar is undisputed, is en- 
titled to recover. possession. I do not ex press 
any opinion whether the view taken in 
Veeranan Ambalam v. Annusawmi Aiyur (1) 
and Venkatachala Goundan v, Rangarat- 
nam Aiyar (2) that there is no pre- 
sumption against the right of occupancy 
In a ryotware village, is sound. I under- 
stand that the latter decision is under 
appeal to the Privy Council. 

This appeal must be dismissed with costs. 

Napier, J—In my opinion the District 
Judge has rightly stated the law with 
regard to ordinary ryotwari land. I accept the 
view of Collins, C. J., and Muthusawmi Aiyar, 
J., stated in Appeal No. 1 of 1886 [ Chtdamba- 
ram, Pillai v. Thiruvengadathiengar (A): 
Theclaim ofan occupancy right as overriding 
the proprietors right to cultivate his own 
lands is of a special charactar, and as such 
it is one which the party, seeking to derogate 
from the ordinary ineidents of property, is 
bound to establish.” The District Judge 


(1) 12 Ind. Cas. 1; 21M L. J. 845; 10 M. L. T. 183; 
(1911) 2 M. W. N. 162, 

(2) 20 Ind Cas. 274; 24 M. L. J, 571i; 18 M. L.T. 
450; (1913) M. W.N,.434, - 

(3) 7 M. L. J. 1 at p. 38 
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ehas examined the evidence and found that, 


the appellant has not established that right 
andin my opinion Miller, J., was right in 
refusing tointerfere with that finding as 
one of fact. I would like to add that I 
strongly deprecate the use of the word 
kudivaram interest for such mght even 
When established, and I can find no autho- 
rity for it in the case in Venkatachalla 
Goundan v. Rangaratnam Atyar (2) which is 
relied on. : 

The Letters Patent Appeal is dismissed 
with costs. 


to ¢ 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
Seconp Crvi APPBAL No. 876 or 1913. 
March 3, 1915. 
Present:—Myr. Justice Fletcher. 
_BIRESHWAR SAMANTA. AND OTHERS — 
DEFENDANTS—~APPELLANTS 
versus 


Srimatt PRIYA SAKHI DEBi— 


PrLaintirs—RgsSPONVDENT. 

Adverse ossession—adortgagor ~dispossessed—Third 
party, possession of, if adverse as against mortgagee. 

When a mortgagor has been ousted- from. passes- 
sion of the property, the possession of a. third party 
becomes adverse as against tho miortgagoo as well, 
[p 918, col. 2.] 

Aimadar Mondul v. Makhan Lal Dey, 10 C. W.N 
904; 38 C. 10138, not followed. 

Nandkumar Dobey v. djodhya Sahu, 11 Ind. Cas. 
465; 14 C. L. J. 292; 16 ©. W. N. 351, referred to. 

Riumsawnu Chətti v. Ponna Padayachi, 9 Ind, Cas. 
23: (1911: 1 M. W. N. 209; 21 M. L. J. 897; 9 M. L. T. 
2614 36 M. 87, raferred to. 

Prannath Roy Chowdry v, Rookea Begum, 7 M.I 
A. 323 at p. 39554 W. R (P. C.) 37; 1 Suth. P. C. 
J. 867; L Sar. P. C.J. 692 19 E., R. 33i, Sheaumber 
Sahoo v. Bhowaneedeen Kulwar, 2 N. W. P.H. CO. R. 
223, referred to. 

In a case of dispossession by a third party there 
is uo distinction between the positions of the mort- 
gagor and the mortgagee. [p. 918, col. 2.] 

Karan Singh v. Bakar Ali Khan, 5 A. 1 
9 I. A. 99: 4 Saraswati’s P. C. J. 382, followed. 


Appeal against the decree of the Sab- 
ordinate Judge, Second Court, Burdwan, 
dated the 3rd of October 1912, reversing 
that of the Munsif, first Court, Burdwan, 
fated the 12th June 1911 

Babus Ram Chandra Mozumdar and Sarat 
Kumar Mitra, for the Appellants. . 

Babu Bepin Behary Ghose, for the Respond- 
ent. 
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JUDGMENT,—This isan appeal froma that in a case of dispossession bya third 


decision of the learned Subordinate Judge 
of Burdwan dated the 3rd October 1942, 
reversing the decision of the Munsif. The 
suit was brought to enforce a mortgage 
security and the only question that arises 
in the present appeal is the question, of 
limitation, and that question s whether when 
a mortgagor hasbeen ousted from posses- 
sion of the property, the possession of a 
third party becomes adverse also as against 
the mortgagee. The view that has been 
taken by a Division Bench of this Court in 
_the case of Atmadar Mondul v. Makhan Lal 
Dey (1) is that the possession in such a 
case would not be adverse against the .mort- 
gagee. That decision has been commented 
upon by Mr. Justice Mukerjee in his 
judgment in the case of Nandkumar Dobey 
v. Ajodhya Sahu (2). The comments of the 
learned Judge will be found at pages 298 
and 299. The case has been further 
observed upon and dissented from in the 
judgment of the Madras High Court in the 
case of Ramasawnw Chettc v. Ponna Padayachi 
(3). Of course, if the case in Azmadar Mon- 
dul v. Makhan Lal 
itself, Iam bound by it andI must follow 
it here. But the learned Judge in that 
case seems to have overlooked several 
authorities that.establish a contrary proposi- 
tion. Those cases are the case of Prannath 
Roy Chowdry v. Rookea Begum (4) (at page 
355 are the observations of their Lordships 
of the Judicial Committee where a different 
view was taken), the case of Sheowmber 
Sahoo v. Bhowaneedeen Kulwar (5). The 
other decisions are cited in the course of 
the judgment of Mr. Justice Abdur Rahim 
in the case of Ramasawamt Chetti v. Ponna 
Padayachi (3). Then we have also got 
the decision of the Privy Council in the 
case of Karan Singh v. Bakar Ala Khan (6). 
That case seems to one, when carefully looked 
at, to be inconsistent with the case of 
Atmadar Mondul v. Makhan Lal Dey (1). 
Tt was assumed by” the Privy Council in the 
case of Karan Singh v. Bakar Ali Khan (6) 


(1) 880. 1015; 10 C. W. N. 904, 


(2) 140. In J. 292; 11 Ind. Cas. 465; 16 C.W.N, 351. 
(3) 9 Ind. Cas. 28; 36 M. 97; (1911) 1 M. W. N. 209; 
® 


21M. L. J. 3897; 9 M. L. T. 264, 
(4) 7 ALI. A. 828 at p. 355; 4 W. R, (P. 0.) 87; 1 
Suth. P. C. J. 867; 1 Sar. P. C. J. 692; 19 E. R. 331. 
(5) 2N. W. P. H. C. R. 228. 
(6) 6 A. 1; 9I A. 99; 4 Saraswati’s P. O, J, 882. 


Dey (1) stands by 


*party there is no distinction between the 


positions of the mortgagor and the mort- 
gagee. That seems to me clear upon reading 
the judgment. I think, having regard “to 
the decisions of the Privy Council, I am 
bound to follow the views taken in those 
cases. The clear finding of fact made by 
the Court of first instance is that the mort- 
gagors of the plaintiff were ousted some 
time in the year 1892. This. suit was not 
brought till the 28rd August 1905. In that 
view, the present appellants must have been 
in possession adverse to the mortgagors of 
the plaintiff for more than twelve years 
prior to the institution of the suit, and, 
in my opinion, ona consideration of the 
decision of the Privy Uouucil, that possession 
was also adverse to the plaintiff, the 
mortgagee of the defendants Nos. 1 and 2, 
That finding of fact by the Court of first 
instance has not “been overruled or 
dissented from by the lower Appellate 
Court. I think, therefore, that the judg- 
ment and decree passed by the lower Appel- 
late Court ought to be set aside and the 
decree of the Munsif restored. The respond- 
ents will pay to the appellants their costs in 
all Courts. 


Appeal allowed. 


MADRAS. HIGH COURT. 
Civit Revistox Petition No. 373 or 1914. 
February 10, 1915, i 
Present: Mr. Justice Tyabji. 
In re JOUNALAGEDDA SAMBAYYE — 
PETITIONER. 

Legal Practitioners Act (XVIII of 1879)—Legal 
Practitioners Act (XI of 1896)—Admission of person as 
tout, whether suficient to declare him as such— 
Proof, necessary 

In order to declare a person a tont it is necessary 
to have some evidence of the facts required by 
section 3 of the Legal Practitioners Act XVIII of 
1879, as amended by Act XI of 1896. [p. 919, col. 1.] 

A person, although admitting himself to be a tont, 
cannot be declared us such when there is nothing 
to show that he intends to admit that he has been 
receiving remuneration from Legal Practitioners for 
procuring employment. [p. 919, col. 1.] A 

Petition, under section 115 of Act V of 
1908 and section 15 of the Charter Act, pray- 
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ing the High Court to revise the proceeding 


of the District Court of Godaveri at Rajah- ° 


mundry, dated the 8th July 1913, in Original 
Petition No. 286 of 1913. 

Mr. P. Narayana Murthi, for the Peti- 
tioner. 


JUDGMENT.—The statement in question. 


by the petitioner that he was a tout cannot, 
in my opinion, be safely accepted as the 
sole basis for the decision, Ibis necessary 
to have some evidence of the facts required 
by section 3 of the Legal Practitioners Act, 
XVIII of 1879, as amended by Act XI of 
1536, to exist prior to a person being 
declared a tout. The single senterce relied 
upon by the District Judge does not neces- 
sarily prove those facts. There is nothing 
to show that tlie petitioner intended to admit 
that he had been receiving remuneration 
from Legal Practitioners’ for procuring 
employment. ‘The order is set aside and the 
petition remanded to the lower Court- for 
disposal according to law. 
Order set aside; Petition remanded. 


PUNJAB CHIEF COURT. 
Civit Revision Perrrion No. 673 or 1913. 
January 27, 1914. 

‘Present: —Mr. Justice-Scott-Smith. 
NASIB SINGH AND otgaers——Praintirrs— 
PETITIONERS. 

VeETSUS 
-HARNAM SINGH AND ANOTHER— 
D&FrENDANTS—-RESPONDENTS. 

Jurisdiction—Civil and Revenue Cowrt—Suit by 
lambardar against malikan-i-qabza, for value of tree— 
Ruling, misapplication of, effect of -——Material irregularity. 

A suit by a lambardar against malikan-i-qabza for 
valuc of trees cut by the latter standing on land in 
their possession is triable by a Civil, and not by a 
Revenue Court. 

The mere facb that a lower Court dia misapplied 


a decision of the Chief Couri is not a ground for 
revision, 


Civil revision from the decree passed by 
the District Judge, Ambala, dated the 4th 
March 1913, confirming the decree passed by 
the Munsif, first Class, Rupar, dated the 27th 
May 1912. 


Lala Hukm Chand, for Mr. Nihal Chand 
Mehra, for the Appellants. - 
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Mr. Seva Ram Singh, for the Respondents. 

ORDER.—Mr. Sewa Ram Singh raises a 
preliminary objection that no revision lies. 

My, Hukm Chand urges in the first place 
that the lower Courts had no jurisdiction 
to hear this case, as it was cognizable by a 
Revenue Court, because it was a suit between 
lambardars and tenants. No doubt in the 
plaint it was stated that defendants were 
occupancy tenants but it appears that they 
are also malikan-i-qabza, I hold that the 
Civil Courts had jurisdiction. 

He next contends that the Courts have 
acted with material irregularity in miscon- 
struing the wayib-ul-arz. T do not, however, 
find any misconstruction. In fact the wajib- 
ul-arz says nothing about the rights of 
malikan-t-qabza. Even if the lower Courts 
have erred in their decision as to the ap- 
plicability of Sawan Singh v. Jafar Khan (1), 
that is not.a ground for revision. 

The application is rejected with costs. 


Petition rejected. 
(1) 13 Ind. Cas, 405; 39 P, R. 1912; 7 P. W. R. 1912; 
13 P, L. R. 1912. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. Eya 
Revente Petition No. 54 or 1912-13 or 
GONDA Distrricr. 
August 23, 1914. 
Present:—Mr. Baillie, 5. M., and 
Mr. Tweedy, J. M. 

Raja MUHAMMAD ABUL HASAN 
KH AN—Derenpant-——APPELLANT 
VETSUS 
KELO SINGH AND OTHERS—PLAINTIFES— 


RESPONDENTS. 

Dahyak or dasaundh, decree for, effect of—Possession 
of land, right to—Under-proprietor or thekadar, 
possession as. 

Ordinarily a decree for dasaundh or dahyak does 
not in itself connote any right to possession of land, 
ene as under-proprictor or as thekadar, [p. 920, 
col. 1. 

Parmeshar Dat v. Raja Mohammad Abul Hasan 
Khan, 18 Ind. Cas. 809; 14 0. O. 335, referred to. 

Tulsi Ram y. Lal Achal Ram Singh, Select Decision 
No. 80 of 1891, dissented from. 


Appeal from the decee of the Commissioner, : 
yaaa, dated the 6th March 1912, 
: JUDGMENT. 


Baie, S. M—( August 15th, 1914.)—In this 
case the Commissioner in a well-reasoned judg- 
ment following the principles laid down in 
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Tulsi Ram v. Lal Achal Ram Singh.(1), found 
that there was prima facie reason to hold that 
the respondents had under-proprietary rights 
in the village now in question. Respondents 
are by purchase owners of a right to dayak 
in this village. It appears to me, however, 
impossible at the present time to follow the 
principles laid down in Tulse Ram v. Lal 
Achal Ram Singh (1), because since then the 
question as to what is implied by a decree 
for dasaundh or dahyak has on many occasions 
been before the Civil Courts and the 
finding invariably has been thatthe decree 
for dahyak does not in itself connote any 


right to possession of land. The latest 
decision on the subject is contained in 
Parmeshar Dat v. Raja Mohammad Abul 


Hasan Khan (2), in which it was held 
that a right to dahyak was not an under- 
proprietary right. It must now be regarded 
as accepted Jaw that although there may be 
special circumstances in which a holder ofa 
dahyak vight is entitled to retain a lease of 
the village in which rights were decreed, no 
such right can be inferred from an ordinary 
decree for dahyak. It is impossible, in the 
face of the decision of the Judicial Com- 
missioner just cited, to hold thatthe respond- 


ents: have even a prima facie claim to be. 


regarded as under-proprietors, nor can I hold 
that the respondents can be held to be 
eutitled to remain in possession of this village 
as thekadars. In their suit at Settlement they 
did not in any. way advance a claim to 
possession of the village. They claimed only 
a right to dahyak and.to a share of the fruit 
and they showed that cash payments on both 
accounts have been made in the past by the 
talugdar. Their evidence is inconsistent with 
their being at the time in possession of 
the village. Itis clear that at Settlement 
the talugdar was himself in possession and was 
paying allowancés due to the respondents in 
cash. Respondents’ possession of the village 
appears to be due to a lease granted to them 
in 1872 and so far as I can see, there is no 
evidence whatsoever of any preceding rights 
to possession of the village. 


I would allow this appeal, cancel the order 
of the Commissicne* and restore that of the 
Court of first instance. 

Tweepy, J. M.—I concur. 
Appeal allowed. 
(1) Select Decision No, 30 of 1891. 

(2) 13 Ind, Cas. 809; 14 0. O. 885. 
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MADRAS HIGH COURT. 
o . Civit MISCELLANEOUS Peririon No, 146-4 
or 1914. 
January 18, 1915, 
Present:—Mr. Justice Napier è 
GOTIKE KESAVA REDDY— PETITIONER 
versus 
VUDHYA RAMAYYA AND ANOTHER— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XX, r.6 
— Amendment of decree—Property erroneously described 
in schedule of plaint—Same copied into decree— Decree 
in conformity with judgment—Amendment, if allowed. 

Anamendment of a decree merely to correct an 
erroneous description of property copied into 
the decree from the plaint, cannot be ordered to be 
made when the decreo is, in other respects, in 
conformity with the judgment. [p. 921, col. 1] 

Parameshraya v. Seshagiriappa, 22 M. 864; Lakho 
Bibi v. Salamat dli, 22 A. 337 A. W. N. (1898). 59: 
Jogeswar Atha v. Ganga Bishnu Ghattach,S C. W. N. 
478, followed. ; 


Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue “an 
order directing tbe amendment of the 
decree inaSecond Appeal No. 871 of 1912 
on the file of this Court (Appeal Suit 
No. 151 of 1909 on the file ‘of the Court 
of tke Subordinate Judge of Kurnool, and 
Original Suit No. 425 of 1908 on the 
file of the Court of the District Munsif 
of Nandyal). 

Mr. N. 
Petitioner. 


Rajagopalacharvar, for the 


Mr. O. Rajagopala Aiyangar, for Messrs. 
R. Shadagopachariar and K. K. Venkataram 
Ayar, for the Respondents. 


ORDER.—The decree in this suit for 
specific performance follows the judgment 
but adds the details of the property. sought 
to be conveyed, taken from the plaint. 
hase details are now alleged to be in- 
correct. The defendant raised no defence 
in the written statement on the description 
of the property and ib is clear from the 
judgment of the District Munsif that no 
defence was urged before him on the 
description. The plaintiff now seeks to 
have them altered. It is argued thatthe 
alteration will not bring the decree into con- 
formity with the judgment, as it is so already. 
Reliance is placed on Paranfeshraya v. Sesha- 
giriappa (1), Lakho Bibiv. Sulamat Ali (2) 


(1) 22 M. 364. 
(2) 20 A. 387; A. W. N, (1898) 59% — 
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and Jogeswar Atha v. Ganga Bishnu Ghattack(3). 
lagree that the alterations cannot be made, 
but for the purpose of making the decree 
agree with the judgment within the words 
of Order XX, rule 6, of the Code of Civil 
Procedure I direct the schedule 
struck oub. The plaintiff will ther have 
got what he asked Jor and what the 
judgment gave him. If the Registration 
Deparment refuse to register the conveyance, 


he may then take such other steps as he 
thinks fit. 


Petition dismissed; Amendment refused, 


(3) 8 ©. W. N. 473. 


” BOMBAY HIGH COURT. 

SECOND CIVIL APPEAL No. 119 or 1918. 
September 1, 1914. 
Present:—Mr, Justice Beaman and 
Mr. Justice Hayward. 
PURUSHOTTAM DAJI MANDLIK— 
DEFENDANT—APLELLANT 
VETSUS 
PANDURANG CHINTAMAN 
BIWALKAR—PualnTIFF—~RESPONDENT, 

Specific Relief Act (L of 1877), s. 89— Coercion, ron- 
tract through—Plea, whether supported by suspicion 
or mere probabilitu—Secundum allegata et probata— 
Procedure-—Substantial error—Findings of fact—Second 
appeal— High Court, power of, to interfere, 

A suspicion or mere probability is not sufficient 
to support a plea of coercion quite apart from the 
consideration that it is not secundum allegata ct 
probala, but depends upon other circumstances 
coupled with doubts entertained as to the veracity 
of the defendant. [p. 923, col. 2, p. 924, col. 1.] 

Where there is substantial error in procedure 
resulting in a finding not secundum allegata et probata 
and not sustainable in law, the High Court is entitled 
in second appeal to reverse such a finding fp. 924, 
col. 1.] 

Per Beaman, J.-Where the fraud or the coercion 
alleged must, by law, be supported by particulars, 
itis only after the due proof and establishment of 
those particulars that the Court can fod asa fact 
that the alleged fraud or coercion is proved. Jt is 
rot open to a Court to give the go-by to every 
material particular alleged and yet to reach the 
conclusion which ought, only to be reached by those 
steps. [p. 924, col. 2.] | 


Second appeal from the decision of” the 
District Judge of Thana, in Appeal No. 180 
of 1911, confirming the decree.of the Second 


to be” 


Class Subordinate Judge at Murbad, in 


* Civil Suit No. 421 of 1909. 


Mr. B. Œ. Kher, for the Appellant. 
Mr. G. S. Rao, for the Respondent. 


JUDGMENT. 


Haywarp, J—The plaintiff sued the 
defendant to set aside a- sale-deed on the 
ground of coercion under section 39 of the 
Specific Relief Act. The plaintiff stated in 
the plaint that he was able to write his signa- 
ture, and that the defendant with the 
object of getting that signature by force 
came to his house on the night of the 29th 
November 1908, and with the assistance 
of six men forsibly carried him away to 
the defendant’s mandap, severely beat him 
and made him sign his name on the 
document. The plaintiff further alleged in 
his deposition that, on the night of 29th 
November 1968, he was sitting in his court- 
yard after taking his supper, when the 
defendant, who was helped by five other 
men, at once came up to him, gave him 
a blow, and asked him to sign a docu- 
ment shown him by defendant; that, on 
his persisting in refusing tosign it, he was 
picked up bodily by the defendant and 
his five comrades and taken to the mandap 
in front of the house of the defendant, 
which was near by, and was there kicked 
and struck with blows so very severely 
that he nearly lost his consciousness ; that 
his wife, who had witnessed from inside her 
house the assault committed on her husband, 
followed him when he was removed by the 
defendant and his comrades, crying for help all 
the while; that the wife, who was prevented by 
the threats of the defendant fromentering the 
mandap, finding her husband being merciless- 
ly kicked and struck with blows, cried ont 
from the place where she was standing 
and advised him to sign the document rather 
than lose his life on account of the thrash- 
ing lie was subjected to ; that he, thereupon, 
put his signature to the document. 

The defendant’s allegation was that, on 
the night in question, the plaintiff entered 


at 


‘his house with the object of stealing this 


articular document, and that whilst plaintiff 
was about to ruu away with a bundle cone 
taining this and other connected papers, he 
was arrested with the help of the defendant’s 
companions, 
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The learned Subordinate Judge held that 


done has been given; that the Doctor proved 


the plaintiff’s story was not proved, and e that some violence was used against plaint- 


in so doing remarked that “ his story as it 
has been unfolded in his deposition and in 
the depositions of his witnesses is incredible. 
I, therefore, come to the conclusion that 
the plaintiff's allegations regarding the 
violence used towards him and his having 
been subjected to. severe beating are not 
-proved. The facts show that if plaintiff 
was subjected to any violence by the defend- 
ant, it would not have beenin the manner 
described by the plaintiff and his witnesses. ” 
The learned Judge then proceeded to consider 
certain other circumstances leading up to 
the document in dispute, and came to the 
conclusion that some other kind of coercion 
must have been caused in consequence of 
which the docnment was signed, and he 
relied in coming to this conclusion very 
largely on his disbelief of the counter-story 
of the theft told by the defendant. He 
remarked that “ the defendant says that 
plaintiff had entered his house with the 
object of stealing the document and whilst 
plaintiff was aboutto run away with a 
bundle of papers he was arrested. The 
defendant’s story is that plaintiff and his 
comrades stole away the  sale-deed,” but 
in view of the other circumstances he came 
to the conclusion that “ the defendant’s 
story regarding the theft falls to the ground.” 
The learned Judge, aceordingly, gave a decree 
for cancellation of the document upon these 
final grounds: The irresistible conclu- 
sion, therefore, is that plaintiff must not 
have voluntarily signed the document. He 
must have .been made to sign if against 
his will. Of course, the evidence of violence 
is not satisfactory. I think the evidence in 
the case is bound to be unsatisfactory. The 
defendant is not expected to be so very 
stupid as to openly practise violence on 
plaintiff. It must have been done by him 


privately in bis- house by enticing plaintiff 


to come there, Plaintiff must have gone 
voluntarily to defendant’s house with his 
turban on, andit wasthere that the doca- 
ment was ready written, and in the presence 
of the attesting witnesses and the writer 
plaintiff’s signature was taken on that night, 


and, in accordance with the plan previously® 


laid out, the cry was then raised of theft 
by the defendant. I have already stated 
that an exaggerated account of the violence 


iff, and if might have been that plaintiff 
affixed his signature ont of fear of further 
violence. Nostronger proof of the violence 
can be expected in this case. The circum- 
stances warranted above prove that plaintiff 
must have made his signature to the docu- 
ment under coercion. ” . 
The learned District Judge on first 
appeal appears to have taken the same view 
and confirmed the decision. Hedid not go 
Into the evidence in detail, but said , this : 
‘No doubt the facts may fave been a little 
exaggerated, or the plaintiff may not have 
been able to substantiate all the allegations 
made by him, for reasons which it is not 
possible to explain, bnt all-the facts and 
circumstances point to but one conclusion, 
that the plaintiffs signature on the sale- 
deed must have been obtained by force and 
against his will.” He then’‘briefly. referred 
to the other circumstances and recorded 
his disbelief in the story of the theft set 
up by the defendant. He also appeared to 
rely on further unconnected circumstances 


said to indicate the bad character of the 
defendant. 
On second appeal to this Court, the 


contention in substance has been that it was 
contrary to the procedure preseribed by law 
to reject the evidence adduced in support of 
the plaintiffs specific allegations of coercion 
and to hold on a consideration of other 
circumstances and a disbelief of the story 
of the defendant that there must have been 
some other undefined kind of coercion. This 
contention has, in our opinion, been shown 
to have been well founded by the detailed 
extracts just ‘recited from the pleadings and 
the jadgments. They have indicated, beyond 
doubt, that the specific allegations were 
that the plaintiff was carried off openly 
by force and severely beaten and under 
violent compulsion made to sign the docu- 
ment. These’ allegations were all dis- 
believed and the surprising iesult wag 
arrived at, on a consideration of other cir- 
cumstances, that the plaintiff must have 
been deceitfully decoyed into going quietly 
and privately through feareof possible violence, 
and made to sign the document. These 
other circumstances have not been clearly 
arranged either in the rambling judgment 
of the learnéd Subordinate Judge or in the 
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~ brief reference of the District Judge. But 
they would appear, so far as we haye been 
able to gather!as follows: 

The plaintiff originally obtained a sale- 
deéd of the property in dispute for Rs. 900 odd 
on the 17th of February 1905, but was 
alleged by defendant to have entered at 
the same time into an oral agreement for 
re-sale, which was alleged to have been 
reduced subsequeutly to writing about June 
1905. The allegations as to the re-sale agree- 
ment were held not proved. Earnest money, 
said to have been Rs. 400, was alleged by 
defendant to have been paid in respect of this 
agreement of re-sale on the 24th of April 
1908. This allegation also was held not 
proved. Then plaintiff executed the re-sale- 
deed according to his allegation under the 
coercion of the defendant. The stamp paper 
for that document wus dated the 29th of 
April 1908, and Rs. 500, balance of purchase- 
money, was alleged to have been paid on 
execution of the document between the 17th 
and 21st of September 1908. The plaintiff 


denied execution as on those dates, but hò 


made an applicatiou to the Registrar alleging 
that a false deed had been executed, and 
would be presented for registration, dated the 
29th -of . October 1908, and he explained 
that with a view to bringing that false deed 
to light—whatever he meant by that—he 
passed two further re-sale-deeds to his father- 
in-law for no consideration on the 10th and 
17th of November 1908. Then plaintiff 
received some slight bruises or scratches in 
the events which have been the main subject 
of this trial, described by the one side as the 
forcible execution and, on the other, as the 
attempt to steal the re-sale-deed on the 29th 
November 7908. Criminal proceedings were 
instituted on either side but ended eventually 
In mutual failure and the re-sale-deed was 
registered 1n November 1909. It is not 
for us to substitute our view of what those 
circumstances really indicated for the con- 
clusions of those charged with the responsi- 
bility of determining the facts, but it is clear 
from a consideration of those circumstances 
and the observations thereon in the judgments 
that they were regarded as establishing no 


more than a suspicion or mere probability 6 


that the plaintiff had been deceitfully decoyed 
inio going quietly to the defendant’s mandap 
some time on 29th November 1903, and there 
privately been made to sign the document 


by some kind or other of undefined coercion. 


“Now such a suspicion or mere probability 


would, in any case, not have been sufficient to 
support a plea of coercion, as pointed out by 
the Privy Council in the case of Motee Lall 
Upudhiyay. Juggurnath Gurg (1), quite apart 
from the consideration that it was not 
secundum allegata ct probata, namely, that it 
was not the case set up by the plaintiff nor 
was it supported by the evidence on which: 
he relied, butdepended on other circumstances 
coupled with doubts entertained as to the 
veracity of the defendant by both the learned 
Subordinate Judge and the District Judge 
and coupled with aspersions on the character 
of the defendants relied on, contrary to the 
provisions of section 52, Indian Evidence 
Act, by the learned District Judge. The 
rule mentioned by the Privy Council in the 
case of Motee Lal Opudhiya v. Juggurnath (Gurg 
(1) would, in fact, appear to be the basis of 
the rule that where fraud or coercion are 
alleged detailed particulars must be given 
in the pleadings, a rule now expressly laid 
down in Order VI, rule 4, of the Schedule to 
the Civil Procedure Code. When particulars 
have been given, the parties should be 
strictly confined to that state of facts as 
indicated by the Privy Council in the cases 
of E'shenchunder Singh v. Shamachurn Bhutto 
(2) and Abdul Tlossein Zenail Abadi v. Charles 
Agnew Turner (3). The necessity of strict 
adherenee to these rules and of special care 
in framing an issue or a plea of fraud—tle 
remarks apply equally to a plea of coercion— 
was insisted on strongly by Chandavarkar, dJ., 
in the case of Balaji vy. Gangadhar (4). 
The present case is, in our opinion, a marked 
instance of the dangers of departing from 
those wholesome rules. Particulars of the 
coercion alleged were here given in the 
plaint and further elucidated in the plaintiffs 
deposition and supported by definite witnesses 
to the effect that there had been open and 
violent abduction aud severe beating to 
procure signature of the document. These 
particulars were wholly rejected and the 
evidence held to be entirely false. Never- 
theless a vague and materially different kind 


(1) W. R. (P.O) 25; 1 XN. L A. l; 1 Suth, P. C. J. 
45; L Sar. P. ©. J. 88; 18E. R 1. 

o M. T. A. 7; 2 Ind. Jur. (N. 8.) A GW. R 
(P. C.) 67: 2 Sar. P. C.J. 209; 20 E. R 

(3) 11B . 620 at pp. 642, 643; l4 I. vt 111, 

(4) 32 B , 2555 10 Bom, L. R. 276. 
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of coercion was held to have been probable on 
other circumstances and doubts as to the 
veracity and good character of the defendant, 
to the effect that there had been secret 
abduction and probably some force or threat of 
violence to procure signature of the document 
and this was rendered possible by a loose issue 
as to the force and violence framed by the 
learned Subordinate Judge and a looser issue 
still as to title to cancellation of the document 
framed on appeal by the learned District 
Judge. Weare, therefore, of opinion that 
there was substantial error in procedure 
resulting in a finding not secundum allegata et 
probata and not sustainable in law and that 
we must, therefore, reverse the decrees of the 
lower Courts. 

With regard to the subsidiary contention 
raised on this second appeal, namely, that the 
plaintiff was not entitled to sue as he had 
transferred the property in suit to his father- 
in-law and others and, therefore, had no 
interest in maintaining the suit, 1t has been 
urged in reply that he was in danger by 
reason of the document in suit, on the one 
hand, of being sued by the defendant for the 
purchase-money in case the defendant should 
be ousted from possession, and, on the other 
hand, of being sued by his father-in-law or 
other vendees for damages in case the sale to 
them should be set aside at the instance of 
defendant. It appears to us that this reply 
must be allowed as indicating sufficient 
interest in the document to support the suit. 
We are fortified ,in that decision by a consid- 
eration of the remarks in the case of 
Kotrabassappaya v. Chenvtrappaya (5). 

We must,’ however, for the other reasons 
already stated, dismiss the suit with costs 
throughont and reverse the decrees of the 
lower Courts. 


BreaMAN, J.—L have only come to the 
same conclusion after the most anxious 
- consideration of allthe arguments addressed 
to us in support of the decree appealed 
against. No Court has been more jealous, 
and with rare exceptions, more consistent in 
the construction it has always put upon 
section 100 of the Civil Procedure Code, and 
1 should be sorry to think that any decision of 
mine might be used to let in appeals against 
what are really decisions upon questions of 
fact, however gross or inexcnsably wrong 


(5) 28 B. 915. 


*this Court. 


such decisions might appear in the eyes of 
But it certainly does seem to me 
a strange thing that a plaintiif, who comes 
into Court alleging fraud or coercion, in 
respect of which the law, as is well known, 
requires him to give particulars, should give 
every particular which must be within his 
own knowledge, and, after being disbelieved 
upon every material one of them, should yet 
be given relief. It is here that I think this is 
a very special case and distinguishable from 
those innumerable cases in which the decison 
of the Court below is arrived at upon a 
question of fact and does not fall within the 
contemplation or the language of section 100, 
for, although in appearance, as Mr. Rao has 
strenuously contended, the finding of both 
Courts isa finding of fact, taking this form 
thatthe plaintiff was coerced into signing the - 
document which he now seeks to have 
cancelled, that will be, I believe, found on 
analysis not to be really a finding of fact 
which binds or ought to bind this Court, for, . 
in all such cases, it does seem to me that 
where the fraud or the coercion alleged must, 
by law, be supported by particulars, it is only 
after the due proof and establishment of those 
particulars thatthe Court can find as a fact 
that the alleged fraud or coercion is proved 
I do not think thatitis open to a Court to 
give the go-by to every material particular ` 
alleged, and yet to reach the conclusion which 
ought only to be reached by those steps.. 
Here, for example, the allegation of the 
plaintiff is that the zoercion was quite open 
and in view of witnesses. The finding of the 
Court below is that what coercion there was, 
was cone in secret, and that there can be and 
is no evidence of it. That appears to me then 
to be a finding absolutely unsupported by any 
evidence at all, But that again is a sufficient 
ground for setting aside what might other- 
wise be aconclusion of fact. Itis quite true 
that the Court has sought to confirm this 
conclusion by reference to extraneous and 
surrounding cirumstances, which my brother 
Hayward has fully dealt with. I am not 
now concerned with any criticism of the 
Court’s method there. I desire tofound my 
conculsion on this point that what was 
essential to be found befor there can be any 
finding of fact binding upon this Court 
never has been found, namely, the parti- 
culars alleged by the plaintiff, and that 
what was substituted for them, and was 
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them before any of the surrounding ciree No. 78 of 1910. 


cumstances could be brought in by way 
of confirmation, is a finding admittedly, I 
think, not supported by any. evidence at 
all. Therefore, it does appear to me that 
this is clearly a case in which there has 
been an error of law notwithstanding the 
appearance of the finding of the Court 
below, or, to put it under another head 
of section 100, there isa substantial error 
in procedure, inasmuch as the Court has 
found the case required to be made by 
the. plaintiff not proved, and has found 
another case, unsupported in its most essential 
point by any evidence at all, proved, and 
so substituted the latter for the former. 

For these reasons I would concur with the 
judgment and in the order just pro- 
nounced and proposed by ‘my learned 
brother. 


Decree reversed. 


MADRAS HIGH COURT. 

SECOND Civin APPEAL No. 424 or 1914, 
February 4, 1915. 
Present:—Mr. Justice Ayling and 
Mr. Justice Tyabji. 
MUHAMMAD NAINA MARAKAYAR— 

. DeFenDANT No, 3--APPELLANT 
VEVSUS 
SHEIK MARAKAYAR—P.alntifr— 

l RESPONDENT, 

Execution of decree —Deathoj judgment-debtor prior to 
decree —Legal representatives not brought on record in 
Appellate Court—Appellant one of legal represen- 
tatives in possession of part of. deceased’s estate-—Right 
to object. 

Where the party on record is himself the legal 
representative ofa deceased judgment-debtor and 
in possession of part of the deceased’s estate and his 
liability is admittedly restricted to the assets come 
to his hands out of the estate of the deceased, he has 
no right to object to execution onthe ground that 
the legal representatives of the deceased have not 
been brought on the record, ` 

Fellayan Chetty yv., Jothi Mahalinga Atyer, 28 
Ind. Cas. 83: 28 M. L. J. 138; 2 L. W. 166; (1915) 
M.. W. N. 201, followed. : 


Second appeal against the decree of the 
Court of the Subordinate Jndge of Mayavaram, 
in Appeal Snit No. 340 of 1911, preferred 
against that of the Court of the District 


Mr. 
pellant, 

Mr. G. S. Ramachandra Atyar, for the 
Respondent. 

JUDGMENT.—The learned Pleader for 
the 3rd defendant draws our attention to 
the fact that the 2nd defendant is alleged 
by the 3rd defendant to have died a 
year prior to the decree of the lower 
Appellate Court and his legal representatives 
were not brought on the record, that 
consequently the decree would not be 
binding on ‘the estate of the 2nd defendant. 
The 3rd defendant alleges that he ig 
himself one of the legal representatives of 
the 2nd defendant and is in possession of 
part of the deceased’s estate. Following 
Vellangan Chetty v. Jotht Mahalinga Atyer (1) 
we hold that the 3rd defendant, who is now 
before us solely in his personal capacity, 
cannot now take this objection. Whether the 
estate of the 2nd defendant is or is not 


V. Venkatachariar, for the Ap- 


-bound by the decree of the lower Appellate 


Court cannot affect him individually Nor 
is it necessary for us to decide whether 
the 3rd defendant is bound to the extent 
(if any) that he represents the 2nd defend- 
ant’s estate. The respondent does not 
admit the truth of the allegation that the 
2nd defendant had died prior to the decree 
of the lower Appellate Court. 

It is pointed out to us that the decree 
of the lower Appellate Court is so worded that 
it might appear as if the 3rd defendant 
were personally liable thereunder, Jt is 
admitted that the 8rd defendant’s liability 
must be restricted to the assets come to 
his hands ont of the estate of the 2nd 
defendant and the decree will be amended 
so as to make the 8rd defendant liable 
only as legal representative of the 2nd 
defendant. This, of course, does not affect 
the lability of the property mortgaged, 

The appellant will pay the costs of 
the respondent. 


Appeal dismissed; Decree modifie. 


(1) 28 Ind. Cas. 83; 23 M. L, J. 138; 2 L. W. 166. 
(1915) M. W. N. 201. V. 166; 
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PUNJAB CHIEF COURT. 

SEGOND Crvin Apreat No. 1131 or 1911. 
October 17, 1914. 
Present:—My. Justice Johnstone and 
Mr, Justice Shadi Lal. 

Reverend R.T. WINKLE Y—Derenpant— 
APPELLANT 
versus 
WASAWA SINGH AND otures—PLAINTIFFS 


— RESPONDENTS. 

Tamitation—-Review—-Time spent in review, when 
allowed in calculating period for limitation in 
appeal—-Admitting fresh evidence in appeal-Interest 
not promised, when allowed, 

The claim was for recovery of a certain amount, 
principal and interest, for work done. The first Court 
held that the whole of the work had been paid for 
and dismissed the suit. The plaintiffs applied for 
review of judgment on the ground that they had 
found a certain document which they had supposed 
was lost, but which had come to light. The Court 
issued notice on the petition for review and heard 
the case argued again, but it came to the conclusion 
that there was no sufficient ground for altering the 
` decision, and dismissed the petition for review. The 
plaintiffs appealed. The appeal was under the 
ordinary law long time barred and the question was 
whether the time spent In review should be allowed 
in calculating the period for limitation in appeal. 
The Appellate Court held that there were excellent 
grounds for the review application and it admitted 
the appeal, and reversed the decision of the first 
Court. On further appeal to the Chief Court: 

Held, (1) that the lower Appellate Court did not 
accept an appeal against the order im review, but 
admitted an appeal against the original judgment 
and decree, and in hearing it admitted authentic 
fresh evidence for the late production of which 
plaintiff had satisfactorily accounted; [p. 928, col. 1.) 

(2) that there was nothing illegal or irregular in the 
procedure. [p. 928, col. 1.] 

Where there was no promise to pay interest on 
overdue payments, nor was thero any indication in 
the evidence that any such promise was implied, nor 
was any notice given by plaintiff to defendant 
threatening to charge interest, no interest could be 
allowed. [p. 928, col, 2. | 


Second appeal from the decree of the 
Divisional Judge, Rawalpindi, dated the 
30th of June 191], reversing that of the 
District Judge, Rawalpindi, dated the 22nd 
of December 19C9, dismissing the suit. 

The Hon’ble Mr. Muhammad. Shafi, K. B., 
for the Appellant. 

Mr. Broadway and Bhai Sewa Ram Singh, 
for the Respondents. 7 


JUDGMENT.——In this case the District 
Judge of Rawalpindi dismissed the plaintiffs’* 
claim with costs. The plaintiffs are timber 
merchants and contractors and the defend- 
ant is Reverend R. T. Winkley, Roman 
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Catholic Chaplain, West Ridge, Rawalpindi. 


e lt is explained in the District Judge’s judg- 


ment that Father Winkley is not in any 
way personally liable, the real defendant 
being the Roman Catholic Mission. ‘he 
claim was for Rs. 4,000, principal .and 
interest, on account of work done on the 
West Ridge Church, that is to say, 
Rs. 3,295-9-4, principal, and Rs. 704-6-8, 
interest or damages. The latter item is 
claimed on the ground that the work was 
finished in March 1907, that it was measured. 
up to the satisfaction of the parties in May 
1908, and yet, notwithstanding repeated 
demands, the money had not been paid at 
the time of the institution of the suit, 9th 
February 1909. The first Court states at 
some length the pleadings of the parties, 
and inasmuch as the matter has been dis- 
cussed at considerable length both by that 
Court and by the lower Appellate Court, 
if is not necessary for us to re-state the 
pleadings at length. The first Court drew ` 
four issues and held that the plaintiffs had 
failed to prove that only Rs. 16,200 were 
paid to them for the work at West Ridge 
and that the sum of Rs. 3,295-9-4 was 
still due to them on account of that work. 
In short, it held that the whole of the 
West Ridge work had been paid for. The 
suit having thus been dismissed with costs, 
the plaintiffs first applied for review of judg- 
ment onthe ground that they had found a 
certain document, which they had supposed 
was lost but which had come to hght. This 
document consists of a receipt for Rs. 3,500 
given by the defendant to the plaintiffs, and 
it is in connection with this receipt that all 
the difficulty in the case arises, and it is ` 
upon this receipt and its interpretation that 
the learned Divisional Judge reversed the 
decision of the District Judge. The Dis- 
trict Judge issued notice on the petition for 
review and heard the. case argued again. 
He came to the conclusion that there was 
uo sufficient ground for altering the decision. 
He looked at the new document produced 
and he seems to have given his decision 
after taking that document into account. 
The review petition was dismissed, and 
plaintiffs then appeale@ to the Divisional 
Court, which, of course, at once observed 
that the appeal was under the ordinary law 
long time-barred, and the first question for 
decision was whether the time spent in 
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“review should be allowed in calculating the 
period of limitation for appeal. 
Divisional Judge held that there were 
excellent grounds for the review application 
‘artd it admitted the appeal. In coming to 
this conclusion the Court referred to Karm 
Bakhsh v. Daulat Ram (1) and Musadi Lal 
y. Badhawa (2), held that the document 
produced was a new and important piece of 
evidence, that it was admittedly genuine, 
that there was no reason to impute any bad 
faith to the plaintiffs in connection with it, 
that ib put a completely new complexion 
upon the facts of the case, and that, there- 
fore, the review petition should have been 
accepted. This being so, ib condoned the 
delay in appeal, reversed the decision of the 
Court below and gave plaintiffs a decree 
for Rs. 3,500, that being the sum, which, on 
the basis of the new document aforesaid, 
the Court held had been transferred from 
its original position asa payment against 
the West Ridge work to the position of a 
payment against other work plaintiffs were 
doing for the defendant in Rawalpindi pro- 
per. Theclaim for interest or damages was 
disallowed, on the ground that the plaintiffs 
were themselves partly to blame for the 
delay and difficulty in settling the 
accounts., 


The defendant has filed a further appeal 
in this Court under the old law. Briefly 
summarized the points taken in argument 
are that inasmuch as the first Court re- 
jected the application for review, the lower 
Appellate Court should not have condoned 
the delay in appealing; that, further, the 
first Court refused in review to admit the 
new document produced by the plaintiffs, 
and that the lower Appellate Court, in 
admitting that document and using it 
against the defendant, virtually accepted 
an appeal against the order dismissing the 
review and thatin so doing it acted with- 
out jurisdiction, there being by law no 
appeal against an order rejecting a review; 
that even if the new document be admitted 
to the record and used in the case, 16 does not 
properly give rise to the inference drawn by 
the lower Appellate Court; and that, as a 
matter of fact, the” defendant has paid off 


(1) 183 P. R. 1888. 
(2) 8Ind. Cas. 1156; 100 P. R. 1910 48 P, bD. 
R. 1911. 


INDIAN CASES. 


The® done at West Ridge. 


927 


the whole of the plaintiffs’ claim upon work 
The plaintiffs also 
have filed cross-objections asking for the 
item of interest or damages disallowed. 

We have heard arguments on all the 
points raised by both parties and we now 
proceed to state our decision upon those 
several points, 

It is convenient to take up first the 
question of the effect upon the case of the 
new decument aforesaid. The learned 
Divisional Judge has, in our opinion, rightly 
gauged this, and Mr. Shafi has not been able, 
on the record, to show that the view taken 
is incorrect. He has virtually admitted this 
in argument, and it is sufficient, therefore, 
for us merely to put the matter in the 
simplest way. Plaintiffs were simultaneous- 
ly doing for defendant work on the Church 
at West Ridge and on a school house, ete., 
in Rawalpindi. For the school work a 
grant-in-aid had been promised by Govern- 
ment, but, when the Inspector arrived in 
June 1906, defendant had apparently. not 
paid plaintiffs anything for the school work, 
How much of that work had been completed, 
is not very clear, nor does it much matter; 
but anyhow it was thought necessary to 
show the Inspector that substantial progress 
had been made in order that he might under 
the rules pass the aforesaid grant of Govern- 
ment money. Twosums had keen paid to 
plaintiffs by defendant against the West 
Ridge work, namely, Rs. 2,550 on 12th May 
1906 and Rs. 1,000 on June bih 1906 
(cheque dated June 4th); and it was arranged 
that these payments should be treated as 
having been made for the school work. To 
adjust this transfer on paper plaintiffs gave 
defendant a receipt for Rs. 3,500 as paid for 
the school work, while defendant gave 
plaintiffs another receipt for the same sum, 
which 1s the new document mentioned above 
produced on review of judgment. This 
receipt was intended to import a refund by 
plaintiffs to defendant of the two sums of 
Rs. 2,500 and 1,000 aforesaid, and indeed 
it expressly mentions those sums and gives 
the correct dates on which they were paid 
(12th May and 5th June 1906). When the 


, case was heard in the first Court, Father 


Wagner, Prefect Apostolic and Manager of 
business for the Mission, the receipt produced 
on review not being then in Court, said 
there was such a receipt, but denied that it 
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had any concern with the two payments, 


aforesaid. Perusal’ of it, however, shows 
that this denial is not in accordance with the 
facts, the - Reverend Father’s memory or 
understanding of the matter -having been 
evidently at fault; and thus on the record 
the interpretation above given of the 
transaction clearly holds the field, and we 
must take it that ‘the version given by 
Sundar Singh, witness for plaintiffs, is the 
correct one.: 

The next pointis whether it was right 
for the learned Divisicnal Judge (a) to 
condone the delay in appealing, and (b) to 
accept the new document in evidence. The 
way we look at these questions is this. The 
law certainly prohibits an Appellate Court 
- hearing -an appeal against an order rejecting 
an application for review; but in our opinion, 
though the lower Appellate Court’s judgment 
contains ambiguous and perhaps not alto- 
gether judicions phrases, this is not what 
‘it has really done. It has rnled that there 
was reasonable cause for the review applica- 
tion, which should in its opinion have been 
accepted, and hence sufficient cause had 
been shown for the delay in appealing. In 
this opinion we heartily concur, and thus 
we reach this point that the lower Appellate 
Court found itself seized of an appeal, a 
-vital matter in which had been obscured by 
the want of a certain document, and was 
asked by the plaintiffs to look at that docu- 
ment, whichis admittedly genuine, and to 
re-decide the case. The new document was 
not ‘an ‘unknown thing sprung upon 
defendant, for Father Wagner had already 
admitted its execution; and defendant does 
not appear to have asked for an adjournment 
to prepare evidence or arguments to meet 
that document and to explain it away. The 
case was argued on the record plus that 
document and was decided, and in our 
opinion correctly decided. The lower 
Appellate Court did not accept an appeal 
against the order in review, but admitted 
an appeal against the original judgment and 
decree, and, in hearing it, admitted authentic 
fresh evidence, for the’ late production of 
which plaintiffs had satisfactorily accounted. 


We can find nothing illegal or irregular ine 


this procedure. 


But, Mr. Shafi argues, when the new 
evidence was admitted, there should have been 
a remand to enable his client to meet-the new 
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case. There was, however, no new case: 
plaintiffs’ case remained as before; and we are 
not atall impressed by Mr. Shafi’s suggestion 
that, perhaps ifa remand had been granted; 
which was ‘apparently never asked for, 
his chent might have shown that, taking 
in alump all the work done by plaintiffs 
for defendant and all the payments by the 
latter both in Rawalpindi ‘and West 
Ridge, he had really paid plaintiffs in fall 
or had even overpaid’ them. We dò not 
think the case should be re-opened in order 
to facilitate an inquiry of this sort. The 
parties pleaded in the first Courtand issues 
were drawn. Though defendant did in his 
pleas make statements as to work done 
and payments, lumping together all the 
contracts between the parties, the issues, the 
evidence and the whole subsequent history 
of the case show clearly thatthe defendant 
was content to base his defence on the 
question whether or not Rs. 3,500 first paid 
for West Ridge was transferred so as to 
figure as a payment for the school work. 
In these circumstances we “cannot accede 
to the request that there should be a remand 
now, and we dismiss the appeal. 

The cross-objection we must also dismiss 
on the strength of Act XXXIT of 1889 and 
the ruling Rukun Din v. Rikhi Kesh ‘(3). 
There was no promise to pay in’erest on 
overdue payments and we 
the evidence any indication that any such 
promise was implied, nor was any notice 
given by plaintitfs to defendant threatening 
to charge interest. It follows, on the 
ruling of 1894, that no interest (or damages) 
up to date of suitcan be allowed. As to 
interest after date of suit, we have con- 
sidered the whole of the circumstauces of 
the case and we think that we should allow 
none, , 

The appeal and eross-objections are, there- 
fore, both dismissed ; and taking everything 
into account, we are of opinion that the 
most equitable order is to direct that the 
parties do bear their on costs. 

Appeal and cross-objections both dismissed. 


(3) 36 P. R. 1894, 
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COURT OF THE BOARD OF REVENUE, “The Settlement Court decree gives the 


UNITED PROVINCES. ™* 
Revenvr Petition No. 25 or 1909-10 or Gonpa 
Se DISTRIOT. 
4 March 16, 1915. 
Present:—-Mr. Porter, S. M., and 
Mr. Baillie, J. M. 
COURT or WARDS, AJODHYA ESTATE 
— DEFENDANT ——ÅPPELLANT 


VERSUS 
PARMATMA DIN AND oraeRs—PLAINtTIFFS 


RESPONDENTS. 

Dagaundh, right to—Possession of land, right to— 
Settlement decree, interpretation of—Lease, termina- 
tion of—Terms of lease—Notice of ejectment, validity 
of—Decree of Court, tenant holding wnder—Oudh Rent 
Act (XXII of 1886), s. 52. 

A right to dasaundh does not in itself imply a 
right to hold the lands on which. the dasaundh is 
imposed. [p. 929, col. 2.] 


The plaintiffs held a village under a settlement 
decree under which they were entitled to dasaundh 
and also to hold the village as lessees, such lease to 
be determined if the village came under direct man- 
agement or if the lessees refused to accept a lease on 
the terms offered by the talukdar. Subsequently on 
their refusal to accept the terms proffered by the 


talukdar, he issued a notice of ejectment against 
them: 


Held, that the plaintiffs had a right to hold the 
village only till the talukdar chose to take it under 
direct management or till they refused to accept the 
terms hg proffered. [p. 929, col. 2.] 


Held, further, that when the plaintiffs refused to 
accept the terms proffered by the talukdar, they 
ceased to hold under the decree, although their rights 
to dasawndh remained unaffected, and thus it “WAS 
not necessary for the talukdar to have proceeded 


by suit under section 62 of the Oudh Rent A 
[p. 980, col. 1.] n ct. 


Appeal from the decree of the Commissioner, 
Kyzabad, dated 9th August 1907. 


JUDGMENT. 


Baur, J. M.—( March 10th, 1915.)—Re- 
spondents contest a notice of ejectment 
issued by the Manager of the Ajodhya 
. Estate. -The Commissioner has found that 
they hold under a_ settlement decree 
‘under which they are entitled to 
dasaundh and also to hold the village as 
lessees, such lease to be determined if 
the village comes under direct management 
or if the lessees erefuse to accept a lease 


on the terms offered by the taluqdars. The ° 


judgment proceeds :— “The grounds on 
which it is sopght to eject them is that 
they refused to accept a lease on the 
terms offered to them by the aluqdar. 


‘render it certain that the 


tulugdax power to fix the terms of the lease, 
but I do not think that this can reason- 
ably be construed to mean that the talugqdar 
is entitled to fix his demand so highas to 
lease will be 
refused. The lease was offered for Rs. 1,100. 
Shambhu Nath, Deputy Collector, found that 
Rs. 740 would be a reasonable sum for 
lessees to pay. It appears from this that 
the falugdar’s demand is exorbitant. I do 
not think that a refusal to accept these 
exorbitant terms has the effect of terminat- 
ing the lease.” In my opinion, the Com; 
missioner in his judgment has completely 
misunderstood the nature of the rights 
respondents enjoy and the terms of the decree 
in their favour in the Settlement Court. The 
sole right that they have been found to be 
in perpetuity entitled to is that of dasaundh, 
that is to say, of receipt of one-tenth profits. 
It is well understood that a right to dasaundh 
does not in itself imply a right to hold 
the lands on which the dasaundh is imposed 
and in this particular case the decree makes 
this position plain. They were permitted: to 
hold so long as they paid arent fixed by 
the talugdar. They were entitled to one- 
tenth profits if the village was made kham, 
that is, taken under the direct management 
of the talugdar, or if they refused to accept 
a lease proffered by the talugdar. It appears 
to me clear that all rights under the settle- 
ment decree, so far as the village is con- 
cerned, cease when they refuse to accept the 
rent the falugdar fixes. The Commissioner, 
in holding that the rent fixed by the talugdar 
must be such as a Court of law would 
regard as reasonable, has placed the re- 
spondents in a position entirely different from 
that implied by the decree or such as usually 
is associated with the enjoyment of rights of 
dasaundh : vide Sykes’ Compendium of Ondh 
Taluqdari Law, page 175. The Commissioner 
virtually finds that they have a right of 
occupancy at a rental to be approved by 
the Courts. There is no justification for 
this in the decree. I consider, therefore, 
that respondents had a right to hold the 
village only till the talugdar chose to make 
it Kham, or till they refused to accept the 
terms he proffered as regards rental. This 
disposes of the ground on which the Com- 
missioner upheld the decree of the lower 
Court, but-the objection has been placed 
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before mein the argument in this case in 
a different light. It is claimed that even 
if respondents Have no permanent rights 
under the decree, they nevertheless now hold 
under a decree of Courtand are, therefore, 
not liable to ejectment by notice. This is 
a purely technical objection and I should 
be loth to give this prolonged litigation a 
fresh: lease’ of life by accepting it. In a 
case recently disposed of by the Privy 
Council it was held that a person, in whose 
favour a lease had been decreed by the Settle- 
ment Court, ceased to hold under that lease 
and became liable to ejectment by notice 
when the period of the ‘lease determined. 
The position is analogous. Respondents in 
this case are not entitled under their decree 
to hold when they refuse to accept the 
rental determined by the ftalugdar. They, 
therefore, when they so refuse, cease 
to hold under the decree. I do not think 
that it is necessary to hold that the talugdar 
should have proceeded by a suit under sec- 
tion 52. I would on these grounds allow 
this appeal and uphold the notice of eject- 
ment. It is, of course, understood that re- 
spondents’ rights to dasaundh are not affected. 
Porter, S. M.—lI concur. 

l : Appeal allowed. 


PRIVY COUNCIL. 

APPEAL FROM THE CaLcurra Hic COURT, 
November 25, 1914, 
Present:—Lord Dunedin, Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 
MAHOMED MUSA, since DECEASED (Now 
REPRESENTED BY MAHOMED ABDUL AZIZ 
AND OTHERS), AND OTHERS—-PLAINTIF¥YS— 
APPELLANTS 
versus 


AGHORE KUMAR GANGULI AND OTHERS 


— DEFENDANTS—RESPONDENTS. 

Contract—Mertgagor and mortgagee—Compromise— 
Equity of redemption, agreement to release—No writing 
or registration—Agreement acted upon for 36 years— 
Locus penitentia and rei interventus, - doctrines of 
—Mortgage, whether can be ve-agitated—Equity, 

The locus penitentia or 
from an incomplete engagement, from an unaccepted 
offer, from a mutual contract to which all have not 

‘assented, from an obligation to which a writing is 
requisite, and has not been adhibited in an authentic 
‘ghape,” exists only where the parties stand upon 
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enothing butan engagement not final or complete. 
, however, the actings and conduct ofthe parties 
are founded on, then “the plea of locus penitentiæ 
is excluded by vrei interventus, which raises a 
personal exception. Such an inference is drawn “frem 
any proceedings, not unimportant, on the part of 
the obligee, known to and permitted by the obligor 
to take place on the faith of the contract, as if it 
were perfect, provided that they are unequivocally 
referable to the contract and productive of alteration 
of circumstances, loss, or inconvenience, though not 
irretrievable.” [p. 934, col, 1.] 

Maddison v. Alderson, 8 A. C. 467; 52 L. J. Q. B. 
737; 49 L. T. 808; 81 W. R. 620; 47 J. P. 821, referred 
to. 

Equity will support a transaction, though clothed 
imperfectly in legal forms to which finality attaches, 
especially if it had beon acted upon by the parties for 
along time. [p. 984, col. 2.] 

In -certain proceedings between the mortgagor 
and mortgagees, in 1873, prior to the passing of 
the Transfer of Property Act, in respect of certain 
mortgages of 1848 and 1871, the parties entered into 
a compromise whereby it was agreed. that the 
equity of redemption in a portion of the mort- 
gaged properties should be released in favour of tho 
mortgagees, who were from that time forwards 
to be solely entitled to the ownership of the portion 
so released, that the mortgagor was to be absolutely 
entitled to the portion retained by her free of tho 
encumbrance and that a conveyance was to be 
executed by the mortgagor to the mortgagees in 
respect of the properties in which the equity of 
redemption had been so released. No conveyance 
was actually executed, but the parties acted up to the 
terms of the said arrangement and enjoyed their 
respective lands and alienated them also. Ina suit 
brought in or about 1908 for redemption” of the 
mortgages of 1848 and 1871. 

Held, that as the transaction took place before the 
Transfer of Property Act came into force no writing or 
registration was necessary to complete the conveyance, 
that even if it was defective or inchoate, the conduct 
of the parties and the approbatory acting or homolo- 
gation of the mortgagor had supplied the necessary 
defects and that the existence of the mortgages could 
not be re-opened, [p. 988, col. 2.] 


Appeal froma a judgment and decree of 
the High Court, dated June 16th, 1909, re- 
versing a judgment and decree of the Sub- 
ordinate Judge of 24-Pergannahs, dated 
August 31, 1908. 

FACTS. On July 22, 1848, one Fazlul 
Karim mortgaged his AnA with one ` 
Ram Chand Mnkerji to secure a losn of 
Rs. 1,40,000 with interest at 12 per cent. 
On September 20, 1850. Fazlnl Karim by a 
bill of sale conveyed the zemindart to his 
wife Khodajanessa in hey of her dower. On 
February 14, 1851, Khodajanessa filed a bill 
in the Supreme Court at Caleutta for redemp- 
tion of all the mortgaged properties against 
both Ram Chand Mukerji and Fazlul Karim. 
On February 18, 1851, a decree was made by 
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consent of all parties in the suit by which it 
was found that Rs. 1,387,500 was due upon 
the said mortgage for principal and Rs. 1,063 
for interest. It was ‘ordered that Mukerji 
should pay the costs of the suit and on 
payment of principal and interest and costs, 
he should convey, and assign the. mortgaged 
properties to Khodajanessa. On August 16, 
1853, she granted a patni lease of the zemin- 
dari to one Premnath Rai Chowdhri leaving a 
malikana for the lessor. On May 20, 1856, 
Fazlul Karim died leaving his widow, Khodaj- 
anessa, and his sons, Atya, Musa and Jakeria, 
and two daughters. These were his heirs and 
legal representatives and were substituted 
as defendants in his stead in the suit. On 
December 2, 1857, an order was passed, vary- 
ing some of the terms of the decree of February 
18,1851. On October 1, 1862, Ram Chand 
Mukerji died leaving three sons, Panchanan, 
Ram Lal and Sashi Bhushan. He left a 
Will of which the sons as executors obtained 
Probate. Theright in the mortgaged pro- 
perty was devised to them. On November 
14, 1870, an agreement was executed by 


Khodajanessa and the three sons of Ram 


Chand ` Mukerji in reference to the mort- 
gage in question. Certain terms were thereby 
arranged. On April 4, 1871, she executed 
a second mortgage of all the properties sub- 
jec’. to the first mortgage of 1845 in favour 
of Arun Prokash Ganguly. In the year 1873 
differences arose between Khodajanessa and 
the sons of Ram Chand Mukerji in respect 
of the terms of the agreement of 1870. 
They, therefore, instituted a suit for the 
enforcement of the said agreement. The 
suit was compromised ‘and a razinama was 
signed and filed by Khodajanessa in the 
Court, accepted and signed by the sons of 
Ram Chand Mukerji. It was agreed that 
the mortgagees should release all the pro- 
perties covered by the mortgages from the 
liability of all debts and she was to execute 
deeds of absolute sale or transfer to give 
effect to the arrangement, (1) that a share 
of 3 odd annas to be transferred to Ganguly in 
full payment and satisfaction of the said 
second mortgage, (2) that a share of 9 odd 
annas to be transferred to the three sons of 
Ram Chand Mukevji in full payment of the 
m^ tzage created first and (3) that the 
remaining 8 odd annas to remain the property 
of Khodajanessa, free from all ineumbrances. 
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A decree was accordingly made. Deeds of 
sale or transfer were not executed as con-. 
templated by the razinama and decree. The 
arrangement itself and the division of the 
property was given effect to and carried out. 
by all parties. In 1890 Khodajanessa died 
leaving three sons, Atya, Musa and Jakeria, 
In 1998 the sons, and 
daughters of Khodajanessa instituted a suit 
for the redemption of the property in question, 
on the ground intier alia that no conveyance 
had taken place as contemplated by the 
decree of 1873. The Subordinate Judge 
decided in favour of the heirs of the mort- 
gagor. On appeal to the High Court the 
judgment of the lower Court was reversed. 
An appeal was then made to tho Judicial 
Committee of the Privy Council in due 
course. 

‘Mr. De Gruyther, K. O. (with htm Mr. 
Dube), for the Appellants, contended that the 
razinama could not be sued on. It was not 
registered as required by section 17 of the 
Registration Act (III of 1877). 

[Loro Donepix: ‘The Act in foree was the 
Act of 1859. | 
_ Jt was impossible to say that either party 
could take advantage of the agreement to 
take effect in the future by virtue‘of a mere 
decree. Conveyances were never executed 
and in point of fact the so-called decree 
remained a dead letter. Parol evidence was 
wrongly admitted to prove that tle equity of 
redemption was released by the lady. This 
was in contravention of the Evidence Act, 
section 92 (4). (At this stage of the argu- 
ment their Lordships intimated a desire to 
hear Mr. Upjohn, K. C., on the point). 


Reference was made to Ma Ywet v. Ma Me 
(1); Pranal Annee v. Lakshmi Annee (2);, 
Basanta Kumars Debi v. Kamikshya Kumari 
Debi (3); Khiarajmal v. Daim (4). 

Mr. Upjohn, K. C. (with him Mr. Dunne), 
for the Respondents, contended that what he 
relied upon was not a document, but a verbal 


(1) 3 Ind. Cas. 797; 5 L. B. R. 118; 6 M_L. T. 302; 
36 L A. 192; 14 C. W. N. 111; 11 Bom. L. R. 1 93; 
19 M. L, J. 577; 19 C. L. J. 253; 36 C. 978. 

(2) 261. A. 101; 22 M. 408;3 C. W. N. 488; 9 M. 
L, J. 147. 

(3) 32 L A. 181; 10 ©. W. N. 1,2 A. L. J. 810; 2 
G. L. J. 238; 7 Bom. L. R. 904; ISM. Ld. 320; 33 
©. 23. 

(4) 32 I A. 23; 1 CL. J. ee en een 9¢, 
W, N. 201; 7 Bom, L. R. 1; 22 O. 296, 
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contract followed by a continuous acting orf 
it for thirty-five years. As it wasa verbal 
contract, the provisions of section 49 of Act 
VIII (Registration) of 1871 did not apply. 
There was part performance and the whole- 
some doctrine of equity which removed all 
the harshness and injustice which might be 
occasioned by not complying with some of the 
formalities of the law. This was recognised 
by all systems of law and the Indian system 
was not an exception. (At this stage their 
Lordships stopped Mr. Upjohn and did not 
call upon Mr. De Gruyther to reply). 

Reference was made to Maddison v. 
Alderson (5). 


JUDGMENT. 


Lort Sraw.—This is an appeal from a 
judgment and decree of the High Court of 
Judicature at Fort William in Bengal, dated 
the 16th June 1909. That judgment was 
pronounced upon and reversed a judgment 
and decree of the second Subordinate Judge 
of the 24-Pergannahs, dated the 31st August 
1908. 

The object cf the suit is for the redemp- 
tion of two mortgages, dated 22nd July 
1848 and 4th April 1871. The defence 
which has been sustained is that the 
right to redeem was extinguished many years 
azo, in circumstances which will now be 
mentioned. 


Many of the facts of the case are com- 
prised in a chapter which may be said to 
have definitely closed in the year 1873; and 
ib is accordingly unnecessary to narrate 
them in detail. After the 1848 mortgage 
was granted by one Fazlul Karim, his wife 
_Khodajanessa obtained from him a con- 
veyance of her husband’s . zemindart as a 
gift in lien of dower. This occurred in 
1850. In 1851 she began proceedings for 
redemption of the mortgaged properties. 
Many and various legal steps took place in 
that decade, and from at least the year 
1863 no record remains of any proceedings 
-in the suit. It is admitted that no useful 
light can now be thrown upon that litigation, 
-—which, in any view, appears never to have 
been determined. ° 

In 1870 a certain agreement was execnted 


(5) 8A. C. 467; 52 L. J. Q. B. 737; 49 L. T, 308; 31 


wW, R. 820; 41 J. P, 821, 
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by Khodajanessa Begum and three sons 
of one Ram Chand Mukerji in reference to 
the 1848 mortgage. A sum was 
fixed as the principal due and another 
sum as interest due, and arrangements 
were made for payment by yearly instalments 
and for management of the property and the’ 
like. 

On 4th April 1871 the second mortgage 
was granted. In 1873 differences, however, 
arose between Khodajanessa and the mort- 
gagees, and a suit was brought by Ram 
Chand Mukerji’s three sons to enforce 
against her the agreement come to. This 
suit was compromised. On 26th November 
1873 Khocajanessa entered into a razinama, 
or agreement of compromise, which razinama 
was signed by the plaintiffs. What hap- 
pened under it may be expressed in Khodaj- 
anessa’s own words in evidence given by 
her ina litigation in 1875, and printed on 
the record. In that suit on 80th April she 
testified as follows: 

“The suit in the 24.-Pergannals Court was 
settled and a solenama executed. by the, 
three brothers, a deed of compromise, what 
is termed a razinama and safixnama. On 
my agreeing to execute a conveyance of the 
12-annas share to the three brothers, it 
was settled. The three brothers and myself 
all agreed and made thesettlement. I spoke 
to all the three brothers on the subject of 
that settlement.” 

The razinama contains a full narrative of 
the transactions with the property mortgaged, 
and of the financial embarrassments which 
had occurred. It wppeared, as was the 
fact, that after the death of the putnidar of 
the property the realisation of the rents had 
come under the charge of the Court of 
Wards. And the true point, so far as ihe 
present litigation is concerned, of the 
razinama was this, that it was Aeranped that 
from the year 1874 onwards the realisation 
of malzkana profits should be as follows : : = 
To the plaintiffs in that case and Arun 
Prokash Ganguly “the malikana, profits in 
respect of 12-annas, 7-gundas, 2- karas, l-kag 
share and the Collectorate revenue both 
amounting to Rs. 24386-7-10 as por 
account given above and I shall realise 
the profits in respect of the remaining 3. 
annas, 12-gandas, l- kara, 3+kágs share and 
Collectorate reyenye both amounting to 
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Rs, 8,018-8-10 kist by kist according to the 
terms of the kabuliyat.” The other parties 
named were to get their names registered 
in the Collectorate. These parties, it may be 
mentioned, had expressly ‘consented to such 
arragement and released the said taluks 
and all the properties covered by the mort- 
gage-deed to me free from the liability for 
‘the debt.” l 
It is impossible to read this razinama 
without concluding that the mortgage debts 
were to be thenceforward for ever ex- 
tinguished, that the property itself was to be 
divided among the parties in specifie shares, 
and that with regard to one share—set forth 
as 3 annas, 12 gundas, 1 kara and 3 kags—it 
was to become and be dealt with by Khodaj- 
anessa as her separate property, disburdened 
of debt. The remainder of the 16 annas was 


“also to be similarly and separately owned and 
enjoyed. 


The concluding prayer of the razinama 
Was : 

“That the Court may be pleased to decide 
the suit declaring that the plaintiffs shall get 
the amount claimed to their satisfaction in 
the manner stated above.” 

The razinama was accordingly produced 
to the Court, which pronounced upon it as 
follows : 

‘It is, therefore, ordered: that the suit be 
decided in’ pursuance of the terms of the 
razinama, and that the suit be struck off from 
the list of pending cases.” 

The point which is made against giving 
effect to this compromise is that a conveyance 
was not made by Khodajanessa in comple- 
tion of the contract of purchase narrated in 
the razinama. Thisistrue. But no written 
conveyance by the Law of India was at the 
aate of that transaction necessary, the Trans- 


fer of Property Act not being passed until 
the year 1882. 


But even if a transfer in writing had from 

a conveyancing point of view been omitted, 
or if some other formal defect had occurred, 
their Lordships are of opinion that this would 
have Leen unavailing to the appellants in the 
attempt made in the present suit to redeem 
the mortgages. For the points against 
opening up the trassaction are manifold, and 
are in their Lordships’ opinion conclusive. 
The compromise has been acted upon by all 
the parties toit, and by their successors-in- 
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title from that date to this. The suit was 
dropped, the division of shares of the pro- 
Perty was made, and it may be said generally 
that from its date until the date of Khodaj- 
anessa’s death in the year 1890, and, indeed, 
from that date until the present time the 
property has been managed upon the 
footing of that division, of the extinction 
of the mortgage debts, of the division 
of the disburdened proprietary interests in 
the shares set forth in the compromise, and 
of the receipt and enjoyment of rents and 
profits accordingly. The detail need not be 
given. 

As to Khodajanessa herself, her own 
view is set forth in her evidence as already 
given. A striking instance of her approba- 
tory acting, or homologation, may be men- 
tioned. Inthe same year, 1875, she exe- 
cuted a mortgage for her own 3-annas share, 
and in this deed she recites at length the 
whole transactions, the separation into shares 
and so forth. 

Transactions of mortgage, sale, etc., have 
been also earried out by the other sharers 
with reference to their properties. And, m 
short, it may be said that for a period of 
between 30 and 40 years prior to the initia- 
tion of this suit the rights of all parties have 
been dealt with precisely upon the same 
footing as if Khodajanessa had made an ex- 
press conveyance parting with the equity of 
redemption, and transferring allotted shares 
of the property itself to the mortgagees, and 
reserving one share to herself. 


In these circumstances their Lordships are 
of opinion that the proposition that the 
equity of redemption still remains with the 
representatives of Khodajanessa cannot be 
maintained. Even if the razinama itself was 
insufficient, yet in their Lordships’ view the 
decree of the Court, to the sufficiency of 
which an objection was taken in argument, 
was obtained upon one footing, and one foot- 
ing alone, t.e. that the parties to the suit 
had in fact arranged their rights in the 
property in terms of the compromise. 


Their Lordships, in view of the argument 
strongly pressed upon them, think it right 
further to say that even although the razinama 
and thedeeree taken together were considered 

*to be defective ox inchoate as elements mak- 
ing upa final and validly concluded agree- 
ment for the extinction of the equity of 


~ 


_ not final or complete. But 
“actings and conduet of parties are founded 


` beyond- the stage of 


` 
me 8 
: 
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redemption, the actings of parties have been 


-such as to supply all such defects. To fise 


. language common from very early times 
in Scotland, and highly approved in the 
case of Maddison y. Alderson (5) in the House 
of Lords, it is no doubt true that there 15 & 


. . . [44 ‘7. 
locus penitentie, thatis a power of resiling . 


from an incomplete engagement, from an 
unaccepted offer, from a mutual contract to 
which all have not assented, from an obliga- 
tion to which writing is requisite, and has 


not yet been adhibited in an authentic shape.” . 


his is the situation where the parties stand 


upon nothing but an engagement which is 
where the 


on, then in all such cases, to use the language 


of Professor Bell in his Principles, section 


26, “er interventus raises & personal excep- 
tion, which excludes the plea of focus 
penticnticee. It is inferred from any pro- 
ceedings, not unimportant, on the part of 
the obligee, known to and permitted by the 
obligor. to take place on the faith of the 
contract, as if it were perfect; provided they 
are unequivocably referable to the contract 


| and ‘productive of alteration of cireumstances, 


Joss ov inconvenience, thoagh not irretriev- 
able.” 

Their Lordships do not think that there 
is anything either in the Law of India or 
of England inconsistent with it, but, upon the 


contrary, that these laws follow. the same ~ 


rule. In a suit, said Lord Selborne in 
Maddison v. Alderson (5), founded on such 
part performance (and the part performance 
referred to was that of a parol contract 
concerning land) the defendant is really 
“charged” upon the equities resulting from 
the acts done in execution of the contract, 
and not (within the meaning of the Statute 
of Frauds) upon the contract itself. Lf 
such equities were excluded, injustice of a 


kind which the Statute cannot be thought - 


to have had in contemplation would follow. 
The Gord Chancellor then enumerates a 
series of acts referable tv the parol contract, 
and he adds, “the matter has advanced 
contract; and the 
equities which arise out of the stage which 
it has reached cannot be administered 


' unless the contract is ` regarded.” Many 


authorities are cited in support of these ‘pro- 


.. positions- from English and-Scotch -Law, -and <... 


no countenance is given to the proposition 
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that equity- will fail to support a transaction 
clothed imperfectly in those legal forms to 
which finality attaches after the bargain has 
been acted upon. From these authorities 
one dictum quoted by Lord Selbornt from 


Gir John Strange, Potter v. Potter (6), may 


be here repeated: “If confessed or in part 
‘arried into execution, it will be binding on 
the parties, and earried into further execu- 
tion as such, in equity.” Their Lordships 
do not think that the Law of India is in- 
consistent with these principles. On the 
contrary it follows them. 

A review by their Lordships of the 
judgment of the learned Judges of the 
High Court of the case has conyinced them 
that the facts have been correctly appreci- 
ated, and they coucur with the legal result 
arrived at. 

Their Lordships will humbly advise His 
Majesty that the appeal should be dismissed 
with costs. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. T. L. 
Welson-§ Co. l 

Solicitors for the Respondents: Messrs. 


Burton, Yeates and Hart. , 
(6) 1 Vesey (Senior) 437 at p. 441; 27 E. R. 1128. 


MADRAS HIGH COURT. 
ORIGINAL Civiu Arrear No. 103 or 1913. 

_ January 26, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
MAHOMED KADIR MOHIDEEN SAIB 
MAGHRIBI—PLAINTIFF— APPELLANT 
Versus 
Tue Hox’'sue Sir GHULAM MAHOMED 
ALI KHAN BAHADUR, tae PRINCE or 
ARCOT, AND ANOTHER—DuFENDANTS— 

RESPONDENTS. 

Muhammadan Law—Waagl property—Resumption 
by Government—Property given back to grantor— 
Grantor issuing inam deeds in favour of inutwalli— 
Inference—Mutwalli, subject to waqif—Remoral of 
mutwalli—Resumption of inam by Sovereign—Courts, 
jurisdiction of- Mosque, ob je& of —Succession to office of 
mosque, principle of —Kazi, power of—Age-.of majority, 
whether applicable to offices involving performance of 
religious duties—Right to collect Government Revenue, 
swit -for-—Ceértificate — Pensions: aot ~ -(XXI- of 1871), 
s. 6. - 
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Sadasiva Aiyar and Napier, JJ—Where the villages 
granted by the Muhammadan Government as inam 
for carrying on the religious worship in a mosque, 
were resumed by the British Government and given 
back to the grantors, but the inam title-decds wero 
issued in the name of the metwalle for the time 
læing to be nominated by the grantors: 

Held, that the intention was to make a grant of 
the villages an inam to the original waqif or founder 
of the endowment and not to the  mutwalli 
himself personally. [p. 987, col. 1; p. 944, col. 1.) 

Whore the nutwatl: of a mosque has to be recognised 
and re-appointed at each succession by the wagif the 
former cannot claim a hereditary right iw such office 
norcan a Will made by his father in his favour 
ae his right in this respect. [p. 988, col. 1; 945, 
col. 2. 

A muéwalli of a mosque is entirely subject 
to the control of the waqif and is removeable by him 
at his will for proper reasons. [p. 988, col, 2.] 

Where a mutwatli defies the authority of the waqif 
and fails to submit accounts when required to 
a so, a proper reason exists for his removal. [p. 941, 
ool. 1. 

A resumption by the Sovercign of an inam is an 
act of sovereignty which cannot be questioned by 
Municipal Courts. [p. 986, col. 2.1 ; 

East India Company v. Syed Ally, TA, T. A. 555; 
I Sar. P. C. J. 867; 19 ©. R. 417, followed. 

Sadasiva Aiyar J.—No distinction should be drawn 
between mosque and mosque, and all mosques 
should be treated as being intended for use of the 
Massal public inthe same degree. [p. 986, col. 
J.i 

Queen-Empress v. Ramzan, 7 A. 461 at p. 469; A, W. 
N. (1885) 117, followed. 

A determination of the question of succession to an 
office in a mosque endowment depends not on the 
general law of property, but upon the rules which 
the Aa of the endowment established. [p. 937, 
col, 2. 

Rahumutulla Sahib v. Mahommed Akbar Sahib, 8 M. 
H. C. R. 63, followed. 

Ordinarily under the Muhammadan Law 
power of the removal of the mutitalls is vested in 
the Kazi but if under the original scheme, settled by 
the wagif the grantor reserved to himself and to 
his heirs the power of removing the muéwalli and 
of making nominations from time to time, such a 
power would not be illegal, provided it is not detri- 
mental to the interests of the mosque. [p. 988, col. 2.] 

Khajeh Salimulla v. Abdul Khayer Mohammad 
Mustafa, 3 Ind. Cas. 419; 140. W. N. 497; 11 C. L. J, 
304; 37 C. 268, followed. 

The age of majority fixed by the Indian Majority 
Act docs not apply to offices which involve the per- 
formance of religious duties. [p. 941, col. 2.] 

A right to collect Government Revenue from the 
villages granted as an endowment to a religions office, 
cannot be sued for in a Civil Court, nnless upon a 
certificate obtained nnder section 6 of the Pensions 

Act (XXIII of 1871). [p. 941, col. 2; p. 942, col. 1.] 


Appeal from .the judgment of the Hon’ble 
Mr. Justice Wallis, dated the 26th day of 
‘November 1918, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of this 
_ Court, in Ciyil Suit No. 345 of 1912. 
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Messrs. D. Chamier, M. D. Devadoss, R. N. 
Aryangar, Rencontre and Tirumalai Pillar, for 
the Appellants. 


Messrs. T. Patéabhirama Atyar and G. P. 
Ramaswamt Atyar, for the Respondents. 


JUDGMENT. 


Sapastva Alvar, J.—The plaintiff (appel- 
lant) was born on the 28th May 1895, (See 
Exhibit K). This suit was brought in 
October 1912, when he was a minor, through 
a next friend. The plaint prayed (mainly) 
for the following reliefs: (a) A declaration 
that the plaintiff was the lawful sautwall: 
of the two mosques in Madras called the 
Wallajah and Anwari Mosques and of the 
endowments attached thereto; (b) that the 


- agreement, Exhibit A, executed by the plain- 
- tiff in December 1911 when he was 16 years 


old in favour of the Ist defendant, the 
Prince of Arcot, was null and void and 
not binding on the plaintiff; (e) that the 


‘alleged dismissal of the’ plaintiff from the 


office of mutwalli (Exhibit G) by the Ist 


- defendant was ulfra vires and wrongful and 


the alleged appointment of the 2nd defend- 
ant as metwallz by the lst defendant was 
also ultra vires; (d) that an account be taken 
from the Ist defendant of the receipts and 
disbursements of money made by him from 
January to June -1912; and (e) that the 
defendants may be -restrained by an injunc- 
tion from collecting’ the rents and profits of 
the plaint property and interfering with the 
management of the mosques and properties 


of the plaintiff. 


It is clear from the plaint that, though. 
the fact that from the time of the plaintiff’s 
great-great-grandfather the office of mutwalli 
has been held by him and his descendants in 
regular succession, is mentioned, the plaintiff 
does not claim that the office itself is a 
hereditary one in the sense that a son is 
entitled as of right to succeed to his father. 
The plaintiff is bimself only a younger son, 
his elder brother being alive. In paragraph 
6 of the plaint, the plaintiff says that he 
succeeded to the office of mutwalli cn or 
about 28th December 1911 in accordance 
with the Will, dated 16th November 1911, 
made by his father (bis lpredecessor-in- 
office) who died onthe 12th January 1912. 
It is rather difficult to understand how, when 
the father died only on thel2th January 
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1912 and when the Will (Exhibit O) dated 
15th November 1911 could and does speak 
only from the date of the death of the 
father, the plaintiff could have succeeded 
to the office on the 28th December 1911 
itself, which date is neither the date of the 
Will nor the date of the father’s death. 
Paragraph 4 of the Will (Exhibit O) clearly 
says “on my death, you Muhammad Kadir 
Mohideen alias Badsha shall forthwith take 
‘charge of the mosque properties and 
Shayanavaram Jagir and conduct the office 
of mutwailt in accordance with the provisions 
of Muhammadan Law.” However, the plain- 
tiff, as I said before, does not claim a 
hereditary right in the office but lays claim 


` to it because he was nominated by his 


father, the previous mutwalli, as successor. 
One of the principal questions in this case, 
therefore, 1s whether the succession to the 
office of muéwallc of the two plaint mosques 
tukes place by the nomination and appoint- 
ment of the prior office-holder, or whether 
the power of appointment on a vacancy rests 
in the Prince of Arcot (the Ist defendant). 

The learned trial Judge has dealt with the 
history of the institution at great length 
(see from line 25 in page 21 of the printed 
judgment to the end of page 30) and it is, there- 
fore, unnecessary for me to go through the 
same ground in detail. The first muiwalli 
was appointed in 1792 by the then Nawab of 
` Arcot. The Nawabs of Arcot were inde- 
pendent Sovereigns till 1801. In 1801, the 
East India Company as sovereign authority 
took possession of all the properties belonging 
‘to the Nawab or over which the Nawab 
exercised sovereign rights, including the two 
plaint mosques and tne jagirs of Ismail 
Kuppam and Shayanavaram connected with 
the mosque endowments. Though these 
mosques were named after two deceased 
Nawabs and were treated as if the Royal 
Honse of the Nawab of Arcot was more 
specially connected with these mosques than 
with ordinary mosques erected for the use 
of the public, I am of opinion that under the 
Mrnhammadan Law no distinction should be 
drawn between mosque and mosque and that 
-all mosques should be treated as being 
intended for the use ofthe Mussalman public 
in the same degree [See Queen-Hmpress v. 
_ Ramzan:(1)]. The founder, wakif of these 


(1) 7 A. 461 at p. 469; A, W. N. (1885) 117. 
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mosques and their endowments was the 
Nawab, of Arcot. The Government Revenue 
from the tenants òf Ismail 
Kuppam amounting to about Rs 150a 
year, was dedicated to the endowments in 
order to meet he expenses of lighting the 
mosques and of maintaining the establish- 
ment connected with the services in the 
mosques. The Government revenue income 
from the jagir of Shayanavaram, amounting 
to abont Rs. 200 or Rs. 195 a year, was 
granted to be enjoyed by the plaintiff’s 
great-great-grandfather who was appoint- 
ed the first mutwali in or about 1792. 
These jagirs were granted in 1797 and 1798 
(see Exhibits Wand Y), the expenses of the 
endowments having been met ‘ill then by a 
daily payment of Rs. 3 to the mutwalli (See 
Exhibit U). When His Highness Oomdatul 
Oomrah, Nawab of Arcot, died in 1801, the 
Company assumed the sovereign powers end 
resumed, as such Sovereign, the plaint jagir 
villages and took possession of all the 
territories of the last Nawab. Such a 
resumption was an act of sovereign power 
which cannot be questioned by the Municipal 
Tribunals, [see Hast India Company v. 
Syed Ally (2)]|. The heir of the Nawab 
of Arcot in November 1802 requested the 
Government to restore to himself the 
jagirs. Thereupon in April 1803, the 
Government passed proceedings in accordance 
with which the Secretary to Government 
wrote to the Collector of North Arcot 
(Exhibit IX), which directs the Collector 
to restore to the servants of His Highness 
the Nawab of the Carnatic the two jagir 
villages. In issuing the _ title-deeds in 
obedience to the above order, some mistakes 
were made by the Collector at first. But 
the final order of the Government in this 
matter is evidenced by Exhibit XVII, 
dated the 27th December 1822, which recites 
that the Collector has been instructed to 
enter the two villages in the Inam 
Register “as an endowment to the two 
mosques to be administered by the 
mutwalls so long as he shall retain the 
situation of mufwalh of the said mosque 
under the orders of His Highness ‘the 
Nawab of Carnatic. ‘These proceedings of 
the Governor-in-Council,*® dated December 


+ a o 
1822, were passed in accordance with the 


(2) 7 M; I. A. 658; 1 Sar. P, 0, J: 867; 19 D, R;.417. 
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request of the Nawab of the Carnatic 
contained in his letter, Exhibit XVI, dated 
July 1822. It is. quite clear to me that 
the Madras Government intended that the 
Nawab of the Carnatic should have full 
power to.deal with the office of mutwalli 
and intended to recognise as Jjagtr-holder 
whomsoever, fromtime to time, His Highness 
‘thought fit to recognise as mutwalli. 
When the Inam Commissioner came tv 
deal with these Inam villages, the Prince 
of Arcot wrote a letter (Exhibit XXIIA) 
‘in October 1872 requesting that the inam 
: titleedeeds of these two villages may be 
issued in His Highnes’s own name instead 
of that of the matwall! as the matealli 
was merely a servant of His Highness 
and as the real superintendence of the 
mosque rested in the Prince himself (See 
‘paragraphs’8 and 4 of Exhibit XXITA). The 
Inam Commissioner was asked by the 
Government to report upon this letter. 
The Commissioner made a report to 
the Government on the .17th October 
1872, which report is found in page 58 of 
the documents. In paragraph 2 of that 
report he says “In ‘1822 (the last time 
when any question about them was raised) 
it was decided by Government that the 
mutwalli was entirely dependent upon 
the Nawab’s favour and approval, and now, 
as would appear clear from enclosure 
Exhibit HE (a document of 1863), it has 
been further determined that the super- 
intendence of all ‘mosques and tombs in 
this Presidency connected with the Carnatic 
family shall be entrusted to His Highness 
the Prince Azum Jan Bahadur and his 
successors- -in-title - 

i I have the angge te recom- 
mend that I may be anthorised to cancel 
the existing title-deeds and to issue new 
ones as prayed for by His Highness.” On 
this report of the Inam Commissioner, the 
‘Governor-in Council directed that the 
+itle-deeds may be issued in the name of 
the mutwalle for the time being of the 
"Wallajah and Anwari Musjzds by nomina- 
tion of His Highness the Prince of Arcot 
and they further stated that by this means, 
‘the intention of Hi Highness will be 
effected and the endowments will follow 
‘the nomination of the Prince of Arcot 
for ‘the ..time . being. In effect, the 
_ Government said that the ‘title. deeds need 
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not be issued directly in the 


name of 


e His Highness as requested by His Highness, 


but the result desired by His Highness 
and recommended by the Inam Commissioner 
may be brought about as effectively, though 
somewhat indirectly, by issuing the inam 
sannads in the name of the mutwalli 


‘for the time being by nomination of His 


Highness.’ So that, whomsoever His Highnéss 


nominates from time to time at his full 


discretion ‘will be registered as the jagir- 
dar from time to time. J agree respect- 
folly with the learned trial Judge that 
the appointment from time to time ofthe 
mutwallt was vested in the Nawab of 
Arcot (later the Prince of Arcot) for the time 
being and that the mutwalli for the time 
being had no power himself to appoint 
his successor. The matter is cleared by 
the contents of the petitions made by the 
mutwallis to the head of the House of Arcot 
for the grant of the office of mutwalli and of 
the sannads granted in accordance with 
such petitions (one of the alleged petitions, 
Exhibit 28, seems to be inadmissible in 
evidence as not proved to be a correct 
copy and I shall ignore it). The sannads 
[Exhibit XXVI and 46 (a) | granted to 
the plaintiff’s grandfather state that he 
should do his duty of mutwalle in obedience 
and submission to the Prince of Arcot 
and his successors and that the submission 
and obedience to the Prince of Arcot 
and his successors is the cause of the 
permanency of the office. I, therefore, agree 
with the trial Judge that the appointment 
to the vacancy of the office of mulfwalhi 
rests absolutely with the Prince of Arcot 
and not with the mutwallc for the time 
being. The original sannad of 1792 appoint- 
ing the plaintiffs great-great-grandfather 
has not been produced by the plaintiff and 
what theterms of thatappointment were cannot 
be found out directly. 


In Rahumutulla Sahib v. Mahommed Akbar 
Sahib (8), it was held that the determination 
of the question of suceession to an office 
In a mosque endowment depended not on 
the gerieral law of property, but upon the 
rules which the founder of the endowment 
established, whether such rules were defined 
by writing or were to be inferred from 


(3) 8 M. H. C. R. 63. 


- Nawab’s 
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evidence of usage and that the Will of the 
founder could be so ascertained from the 
usage of former days. I think that in the 
present case, there can be no doubt from 
the documentary evidence already set ont 
(see also Exhibit XII, dated 1816, and the 
other documents referred to by the learned 
trial Judge) that the appointment of 
mutwalls ig vested in the head of the 
House of Arcot for the time being and does 
“not depend in any degree upon the Will 
‘of the previous muéwall:, Hereditary 
tenure and tenure by appointment of the 
previous mutwalli were set up in previous 
litigations by the plaintiff’s predecessors 
and were given up (see Exhibits 34 to 37 
and 45 and 46 ser ies). 

The next questions to be decided in 
this case. are (a) who kas the right to 
remove the metwalli? (b) Tf the Prince of 
_ Arcot has that power, has His Highness 
the absolute right to remove at his dis- 
cretion or has he the right to remove only 
for certain defined causes and if so, for 
what causes? ‘c) Whether the plaintif 

has been removed for proper causes? 
-~ I might state shortly that the documentary 
evidence in the case from Exhibit 12, 
dated 1816, 
that the head of the House of Arcot 
asserted all along the absolute right to 
deal with the office of mutwalli in these 
mosques and that that right was recognised 
from 1822 by the Madras Government. 
In Exhibit XJI, the Nawab said: “The 
office of superintendent is not confined to the 
same person who is liable to be removed and 

succeeded by another, the appointment of 
‘whom rests invariably with the choice 
of His Highness.” In Exhibit XIII, dated 
1824, the Nawab recites that he conferred 
the appointment on plaintifi’s great-grand- 
father as per his petition of July 1822 and 
that the appointee should file the accounts 
‘ of his receipts and disbursements in the 
Sircar office. The  title-deeds, 
Exhibits 24 and 25, issued tothe plaintitff’s 
grandfather in 1812 inform the mutwalli 
plainly that be . holds that office under the 
orders of His Highness the Prince of Arcot 


for the time being. When the litigations. 


of. 1883 and 1884 were concluded by the 
razinamahs of 1888 [see Exhibits 23 and 


45 (a) 1, the power of dismissal was recognised 
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to bein the hands of the Prince of Arcot. 
It is admitted that these endowments are not 
governed by the provisions of the Religious 
Endowments Act of 1863 and that we must 
resort to the terms of the original grant er to 
the Muhammadan Law to ascertain who has 
the power to dismiss the mutwalli. The 
terms of the original grant are not before us, 
but the usage so far as could be gathered, 
from the declarations made before disputes 
arose and from acknowledgments of the 
plaintiff’s two immediate predecessors in the 
office, is proved to be that the head of the 
House: of Arcot has the power to dismiss 
the matwalk. The Muhammadan Law 
allows to a waqif the right to reserve to 
himself the power of removing the mutwalli 
as stated by Mr. Syed Ameer Aliat page 
447 of Volume I of his Muhammadan Law. 
That this right of removal could be reserved 
by the wagifs to the wagzf’? descendants 
seems also to follow from the principles 
gatherable from the texts. The wakif can 
himself be the first matwalle and in fact, 
is the most appropriate mztwallz and his 
executor will become the next mutwalli in 
the natural course even without appointment 
by the waqıf. Now a mutwalld is stated to 
be merely an agent on behalf of the wagif 
(see page 462o0f Mr. Syed Ameer Als 
Muhammadan Law) and his agency termi- 
nates on the death of the wagif unless he has 
been appointed for the wagzf’s life and after 
his death. Ordinarily, under the Muham- 
madan Law, the power of removal of the 
mutwalli is vested in the Kazi (now, in the 
Courts), but, as I said, if under the original 
scheme settled by the wagif, be reserved to 
himself and his heirs -the power of removing 
the mutwalli and of making nominations 
from time to time, I do not think that the 
exercise of such a power would be illegal 
under the Muhammadan Law, provided 
it is not exercised tothe detriment of the 
interests of the mosque. If the mudzalli 
comes in only as the agent of the wags, 
an agent’s power can be put an end to at any 
time andthe principal can - himself take up 
the management. In all these matters, how- 
ever, the primary consideration is the 
interest of the religious endowment and 
though the wagif is superior to anybody else 
(see page 763), even he could be removed 
from the post of mutwalh in the interests 
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of the endowment, that is, for manifest 
breaches of trust or misfeasances or incapacity 
to discharge the duties of the office as well 
as immorality, even if the wagif has made a 
*condition to the effect thatin the case of 
breach of trust on his part either the Kazi or 
the Sultan shall not have the power of remov- 
ing him. In he present case, can we say that 
the reservation by the head of the House 
of Arcot (as proved by the evidence of 
usage) in himself and his successors of the 
- power to remove the mufwalli is detrimental 
- to`the interests of the institution? On the 
“other hand in the circumstances of these 
particular institutions connected closely with 
the House of Arcot, the existence of. such a 
‘ power seems to me to be in the best interests 
of the institutions. 


I must, however, admit that on this sub- 
ject of the power of removing the mutwallz, I 
have felt considerable difficulty in coming to 
a conclusion satisfactory to my mind. So far 


as the power of removing the first mutwalli 


is concerned, the wakif and his executor’s 
~ power seems to be clear. But whether that 
power can be lawfully reserved to remoter 
successors in the life of the wakif was not 
so very clear to my mind. But after the 
best consideration I could give to the question, 
I think the reservation of such a power, if it 
is not manifestly against the interests of the 
endowment, may be upheld. In the case in 
Knajeh Salimulla v. Abdul Khayer Mohammad 
Mustafa(4), Mookerjeeand Vincent, JJ., quoted 
many of the original texts on this branch of the 
law. One dictum of the Jurists seems to be 
that ‘any condition imposed by the founder 
of the wakf is like anexpress text of the law- 
giver.” And when such a condition is 
proved by long usage and is not against the 
interests of the institution, I do not see why 
it should not be respected like an express text 
of the law-giver. On the question (a) there- 
fore, which I formulated, I hold that the 
head of the House of Arcot for the time 


‘being has the power to dismiss the mutwalli for ` 


the time being. I might here say afew words 
on the question of the management itself as - 
that question has some bearing on the con- 
sideration of the point, whether the power of 
dismissal can, properly in the interests of the” 
institution, be. vested in the head of the 


TU (4) 8 Indi Cas,-419; 370. $63; 140. W. N. 497; 11 ~ 


C. L, J. 304, 
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House of Arcot. In the first place, it is 
to be remembered that though the title-deeds 
of these jagirs were issued from time to time 
in the names of the nominees-of the Prince 
of Arcot, the title-deeds of the two mosques 
themselves and of the shops, lands, gardens 
of the mosque (an income of about Rs. 60 a 
year to be spent upon the improvement of 
the mosque buildings, etc., being derived from 
the rents of these shops, sites and gardens) 
have always been issued in the names of 
the heads of the House of Arcot themselves, 
(see Exhibits 20, 21, etc.) 


Again though a person called mzutwallz 
has been appointed from time to time, his 


‘powers have always been very much less 


than that of an ordinary mutwaili. The 
head of the House of Arcot retained most 
of the powers of superintendence and manage- 
ment and in fact the Fead of the House 
treated himself as the principal mutwalli 
and treated the officer called mutwalli as a 
sort of delegated agent under himself. -In 
the sannad appointing the plaintiff’s great- 
great-grandfather (Exhibit 13) the mutwalli 
was required to file accounts in the office 
of the Nawab. In the sannad (Exhibit 
TII, dated 1894) the Nawab directs the 
mutwalls to obey and submit to himself, 
his successors and his wnazbs or deputies 
and the mutwall: is directed to register a 
Power-of-Attorney in the name of any person 
whom the Prince of Arcot shall appoint for 
working and collecting the incomes from the 
mouze (village) of Ismail Kuppam. That is, 
the mufwalle is not even to collect the in- 
come of the village of Ismail Kuppam, but 
is bound to grant a Power-of-Attorney to the 
Prince’s nominee, and that nominee was to 


collect and pay the collections into the Nawab’s 


treasury. It is further said that as regards 
the shops, ete., and the land ‘round the 
mosque, he should not do anything without 
the permission of the Prince of Arcot and 
his nazbs or deputies: “You should always 
pay in all the income from shops and 
land aforesaid into the offive for intizam 
(management) and ¢chthimam (superintend- 
ence) of the mosques connected with our 


-strkar, which is located at Amir Mahal, and 


defray the expenses for both the mosques 
aforesaid, distribute the salaries of the 
servants- there-and- execute repairs -to shops, 
etc., with the money which will be paid out 
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from our office when needed as per accounts.” 
Thus except the income of Shayanavaram 
jagir which was the salary of his office, 
the mutwalli had no right even to handle 
directly the other inccmes connected with 
the maintenance of the mosques and their 
lighting charges and he was merely a sort 
of sub-agent acting under the naibs or 
deputies appointed by the Prince of Arcot. 
The documentary evidence leaves little 
doubt that thongh the plaintiff’s ancestors 
were given the sonorous title of mutwalli by 
the Princes of Arcot, the actual superintend- 
ence was retained inj the House of Arcot 
itself, the mutwalli being treated as an 
agent in the matter of distribution of some 
salaries, etc., connected with the mosques. 
By the razinamah, Exhibit 34, dated 1888, 
the plaintiff's grandfather agreed that all 
rent bills in respect of the said charity 
properties shall be made out in the name of 
the Ist defendant, His Highness the 
Prince of Arcot, but the same shall be 
signed by the plaintiff as such mutwalli or 
by the naibs duly authorized on that behalf 
forand on behalf of the said mutwallz, that 
the plaintiff shall not be at liberty to dismiss 
the said nathbs withcut the consent of the 
Ist defendant, His Highness the Prince of 
Arcot, and that the plaintiff shall himself 
bear the expenses of the employment of the 
said waztbs out of his income from the 
Towbath Jaghire of Shayanavaram The 
only tangible power given to him was the 
power to fine and suspend all servants 
employed in the mosque for any miscon- 
duct, negligence or dereliction of duty. He 
cannot, however, even appoint or dismiss 
such servants without the consent of the 
Prince of Arcot previously obtained (See 
paragraph 4 of Exhibit 34). The vesting 
of the power of dismissal of such a nominal 
mutwallé “in the Prince of Arcot who was 
the real mutealle cannot be said to be 
detrimental to the interests of the mosque. 
Coming to the question (b), the docu- 
mentary evidence clearly leads to the cox- 
clusion that till the date of the razenamah 
(Exhibit 34) the Prince of Arcot claimed 
and had the power of dismissal of the 
mutwalli. This power was impliedly, if 
not expressly, acknowledged by the muts 
walli and “was recognised by the Government 


of Madras. In these razinamahe | Exhibits 3-4 
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and 45 (a)], however, the Prince agreed 
įhat the then muéwallt should be liable to 
dismissal from office in case of wilful dis- 
obedience of legal orders or gross misconduct 
and in such circumstances where his dismissal 
would be warranted or sanctioned Uy 
Muhammadan Law [though the word before 
the phrase “ in such circumstances’ in Exhibit 
34 is ‘and’ and not ‘or,’ the context and the 
terms of Exhibit 45 (a) show that “and” isa 
mistake for ‘or’]. Thus, the Prince of Arcot, 
so far as the plaintiff's grandfather was 
concerned, restricted his own unfettered 
powers of removal of that particular mut- 
walli and agreed that he personally can be 
removed only for wilful disobedience of legal 
orders, etc. I am not at all sure that the 
Prince of Arcot gave up his usual absolute 
right to remove the mutwallt after the 
plaintiff’s grandfather’s death and to curtail 
his powers of dismissal to the case of wilful 
disobedience of lawful orders etc., or gross 
misconduct in the case of the plaintiff’s father. 
I do not see anything in the sannads of ap- 
pointment granted to the plaintiff and to the 
plaintiff's father (Exhibits 3 and 2 respec- 
tively) which restricts the said absolute 
discretion of the Prince of Arcot. In 
Exhibit 41 the plaintiff’s father admitted 
that he held the mutwalli office “at the 
pleasure and under the orders of the founder 
of the endowment, His Highnessthe Prince 
of Arcot, and that he cannot even grant a 
lease of the land belonging to the mosque 
for a term of even five years.” The plaintiff 
in the agreement (Exhibit A) signed by him 
agreed to obey His Highness the Prince of 
Arcot in all matters inevery way. I might 
here state that in 1890 [see Exhibit 49 (a)] 
the Government recognised the Prince's 
power to nominate anybody at anytime and 
to terminate the appointment of one nominee, 
whenever the Prince desired, by making 
another nomination. I do not say that the 
order or the opinion of the Government is 
binding upon this Court except as regards the 
right to receive the jagir incomes, but it 
shows thatthe. Prince of Arcot has always 
asserted his right and his right was accepted 
by everybody including the Government and 
the plaintiil’s ancestors, except during the 
period of the litigation between the plaintift’s 
grandfather and the then Prince-of Arcot 
which ended in the Prince’s restricting his 
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powers of dismissal as regards the plaintiff’s® 


grandfather personally. My conclusion, 
therefore, is that so far as the plain- 
ti is concerned, the Prince of Arcot had 
the absolute power to dismiss him from the 
office. 

Supposing that I am wrong in this view 
and that the Prince of Arcot can dismiss the 
plaintiff only on one of the grounds mentioned 
in the razinamah (Exhibit 34), I agree with 
the learned trial Judge that the plaintiff 
was guilty of gross misconduct and wilful 
disobedience of legal orders. It is clear 
from the evidence that the plaintiff did not 
allow the Prince’s nominee (to whom the 
plaintiff had given a Power-of-Attorney) to 
collect the rents of the shops attached to the 
mosques from June 1912, that the plaintiff 
did not submit accounts of his collections 
from about May 1912, that from July 1912 
he collected the income of Ismail Kuppam 
also preventing the Prince’s nominee from 
collecting such income and that his conduct 
was continuously contumacious towards the 
Prince for about four months till he was 
dismissed in September 1912 (Exhibit G). 
The Muhammadan Law saysthat a mutwalli 
can be removed for incompetence and the 
removal from office of the plaintiff, who was 
a minor till after this suit was brought, 
who says in his evidence that he did not 
keep any aceounts and whotried to make 
himselfa sort of idiot in the evidence accord- 
ing to the learned trial Judge, was, in my 
opinion, not improper. Admittedly the 
plaintiff did not send accounts from May 
1912. In his evidence he was asked “why 
did you not send the accounts ?” His 
answer was “They were, not sent.” He was 
again asked “you cannot give any explana- 
tion.” His answer was “I cannot.” It is 
also clear from the plaint in this suit and 
from the lawyer’s notice, Exhibit D, sent by 
him in July 1912, that he meant to defy the 
authority of the Prince of Arcot. While Ido 
not think thatthe letter (Exhibit 43) written 
by the plaintiff in July 1912 is so very dis- 
respectful or impertinent as the learned trial 
Judge seems to have considered it to be (on 
the other hand Iam disposed to think that 
there is no want of respect atall in the 
terms of the letter), I think that the conduct 
of the plaintiff in dismissing’ the Prince’s 
deputy in breach of the conditions of the 
plaintiff’s appointment and in patent defiance 
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of the Prince, his deliberate omission to 
submit accounts and the other circumstances 
mentioned by the learned trial Judge justify 
the dismissal of the plaintiff, especially as, in 
my opinion, he was nota mutwalls in the full 
sense of the term but wasasortof special 
agent of the real superintendent, the Prince 
of Arcot. 

Lastly, I must notice one point which is 
relied on by each side asin its favour. 
The plaintiff contended that the agreement, 
Exhibit A, in which he practically acknow- 
ledged the Prince of Arcot to be the real 
mutwalls and himself to be a nominal 
mutwalls with very restricted powers, is 
not binding upon him because he was a 
minor when he executed it. It is unneces- 
sary for me to give a final opinion on 
this question as I have held, apart from 
the agreement, that the Prince had full 
powers of appointment and dismissal. On 
the other side the Prince of Arcot (the 
lst defendant) relied upon! the plaintiffs 
minority in support of his contention that 
the appointment itself of the plaintiff was 
invalid because a minor cannot be appointed 
as mutwallı under the Muhammadan Law. 
The reply of the plaintiff to this contention 
was that though he was a minor under 
the Indian Majority Act, he was a major under 
the Muhammadan Law and the Indian 
Majority Act would not affect the religion or 
religious rites or usages of any class. (Section 
2, clause (b) of the Indian Majority Act). I 
was at first inclined to think that as the 
office of mutwalli can be held by a 
woman or even by a non-Moslem, the 
age of majority for the holding of such 
an office is not a question connected with 
the religion or religious rites and usages 
of the Mussalmans and hence the age of 
majority for the holding of such an office 
should be 18. But it appears from the 
evidence of the defence first witness himself 
that there are some religious duties connect- 
ed with the office of matawalli in these 
mosques and I am not, therefore, free from 
doubt on this point. 

1 might in conclusion add that as regards 
the right of the plaintiff to receive the 
“Government Revenue granted as jagir 
to nominees of His Highness the Prince 
of Arcot, the Governments orders are 
conclusive in respect of the said right and 
without a certificate from the proper officer 


949 ° 


MAHOMED KADIR V, GHULAM MAHOMED ALI, 


of Government. a Civil Court cannot take” 


cognisance of the claim relating to the 
said land revenue grants. (See sections 
4 and 6 of the “Pensions Act, XXIII of 
1871.) 

In the result I would dismiss the appeal 
with costs. 

Navier, J.—T'his appeal arises out of a 
suit brought by one Mahomed Kadir 
Mohideen Sahib Maghirbi (by his next 
friend) against the Prince of Arcot and one 
Mahomed Abdur Rabeman Sahib, sued as an 
attendant on the lst defendant, for a decla- 
ration that the plaintiff is the lawful mat- 
walli of the. plaint mosques and of the 
andowments attached thereto and is entitled 
to collect the rents and profits of the plaint 
properties and to manage the mosques and 
that the alleged appointment of the 2nd 
defendant as mutwalls 
for an injunction to restrain them from both 
collecting the rents and profits of the plaint 
properties or inany way interfering with 
the management of the plaint mosques. 

The basis of the plaintiff's .claim is that 
he succeeded to tke office of .mutwalle on 
the 28th, December 1911 in accordance 
with the Willi of his father, the previous 
mutwalli, dated the 16th November 1911. 
He further contended that the Ist defendant 
had no power to remove the plaintif from 
the office, that being hereditary in the 
plaintiff’s family. He admitted that he had 
signed an agreement on the 28th December 
1911, and.a Power-of-Attorney dated 20th 
January 1912, limiting his powers, but alleged 
that as he was a minor at that time these 
documents-were not binding on him and 
further that they were. obtained by fraud 
and undue influence of the Ist defendant. 
Tssues were framed on these allegations and 
a further issue, whether the 
was.entitled on the terms of the agreement 
to remove the plaintiff from the office, was 
also framed. 

Two of the allegations in the plaint are 
contradictory; for if, as strenuously argued 
in-appeal, a mutwalt bas the .right to 
appoint his successor, it is obvious that the 
office cannot be hereditary; but for reasons 
which will be given later I do not propose t& 
deal with that question. The basis of the 
-plaintiff’s claim is that the office of mutwalli 
is a wagf, that it is created by a document 
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talled a parwanah, that although a wagif has 
power to reserve to himself and his descend- 
ants the right to appoint and dismiss and to 
impose conditions, the original parwanaph 
under which the first mutwallt was appointed 
contained no such limitations and that, there- , 
fore, he cannot be disturbed in his possession 
of the office. He puts forwardthree documents, 
Exhibits U,W and Y, as the original parwanahs 


„and points to the absence of any conditions 


in them and conterids that any variation 
of these parwanahs is ultra vires and not 
binding on him. This argument is. based on 
an entire misconception of the nature of the 
documents Exhibits U, W and Y. Their true 
nature appears from an examination of the 
history of this office and its endowments. It. 
has been elaborately examined by the Chief. 
Justice, then Mr. Justice Wallis, who trie2 
this case vide his judgment pages 21 to 380 
of the printed record. The office must have 
been created about the year 1792, becausé 
the Wallajah Mosque was not built till then., 
At that time the Nawab of Carnatic created 
the office, appointed the mufwall: and 
endowed the mosque. The , documents 
Exhibits U, W and Y are not parwunahs 
appointing the mutwalli, but are at the 
highest assignments of revenue for the 
endorsement of the office. I say.at the 
Lighest, because it may be that there were 
other formal ¢nam-deeds addressed to the 
mulwalli. These documents are takeeds 
or orders issued to the revenue officials. 
The first document, Exhibit U, directs the 
payment of the youmda (allowance) to the 
mutwalls and is dated 1792. Exhibit W 


(1797) is another direction to the revenue 


officers to leave the whole of the mouza of 
Ismail Kuppam in the possession of the 
mutwalli so that he might apply the 
income thereof towards the expenditure of 
the said mosque; while Exhibit Y (dated 
26th November 1798) isa similar direction 
with regard tothe mouza of. Shayanavaram 
to be left im possession of the mutwalli, so 
that he. might use the income thereof 
towards his maintenance and ‘engage himself 
in performing the duties of the mafwalli.” 
It is possible that these gare the only docu- 
ments assigning the revenue, for Mr. 
Devadoss has invited our attention to 
documents of a similar nature in Atkinson’s 
Treatise which were treated as the title-deeds 
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to certain Jagirs. The fallacy of the 
argument lies, however, in supposing that 
there are the deeds of appointment of 
mutyall, They are nothing of the sort. 
Tt is not to be expected that the conditions 
on which the mutwalli held his office would 
be found in these directions to the revenue 
officials, who are simply concerned with the 
proper disposal of the revenues accruing 
from their charge. The evidence to be 
referred to later shows clearly what the form 
of the parwanah was. 

But perusing the lustory of the endowment 
‘the next stage is after the treaty of 1801, 
under which the sovereignty of the Carnatic 
passed to the Crown. Exhibit 9 is an order 
passed by Government on the 3rd April 1802 
to the Collector, stating that the Governor- 
in-Council having resolved to restore the 
lands with which the mosque was endowed 
directs the Collector to restore to the 
servants of His Highness the Nawab the 
villages of Ismail Kuppam and Shayanava- 
yam.” This document indicates two things; 
(1) that Government had resumed the 
inams; (2) that Government decided to 
restore them. Of the right of Government to 
resume there cannot bea shadow of doubt. 
Firstit was an assignment of the public 
revenues and itis sufficient to say that the 
whole work of the Jnam Commissioner in 
the middle of the last century consisted of 
deciding what assignments of public revenues 
and public lands were to be continued and 
what were to be resumed. Further 
there is the decision of the Privy Council 
in the well-known case of Hast India Co. 
v. Syed Ally (2) thata resumption by the 
Madras Government of a jagir granted by 
former Nawabs before the date of the treaty 
and a re-grant by the Madras Government 
to another for the life-estate only was such 
an act of sovereign power by the East India 
Company as precluded the Supreme Court 
of Madras from taking cognizance of a suit 
by the heirs of the alleged grantee in respect 
of such resumption. That was a still 
stronger case for the grantee because the 
grant was one of lands and villages, not of 
revenue. The righte is undoubted and I 
only refer to the case because the learned 
Counsel for the appellant did not appear to 
appreciate the distinction betweenna grant 
of an inam of revenue froma Government 
order which might or might not be ultra rires, 
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dt is to be noted that the form of this inam 
approximates closely to that of Exhibits W and 
Y, in that it is a direction to the revenue officials 
and nota title-deed issued to the grantee, Exhi- 


. bit 10 isa document in the same form drawn 
“upin 1804, granting the jagir of Shyanavaram 


to the then matawallt, though not named 
as such, for life subject to certain Police 
duties. Itis dated 1804, but nothing evi- 
dently was done on this document until 1816 
when the Collector endeavoured to enforce 
it. The Nawab instantly wrote Exhibit 12 
on the llth October 1816 to the Government 
agent inviting the attention of Government 
to this, stating that the office of maut- 
walli was not confined to the same person 
but that he was liable to be removed and 
succeeded by another, the appointment of 
whom rested invariably with His Highness; 
and asks that the villages should be allowed 
to remain as usual under His Highness’s 
authority. Six years later the Nawab 
wrote again stating that the mutwalli had 
died and forwarded a copy of his letter, 
Exhibit 12, asking that the twò villages 
should continue as usual for the maintenance 


, of the mosques and the maintenance of the 


mutwalle, the letters being Exhibits 14 and 
16. In reply he was informed (Exhibit 17) 
that the Collector had been instructed to 
enter the two villages in his inam register 
as an endowment for the mosques to be ad 
ministered by the then incumbent “ so long as 
he shall retain the situation of the maut- 
wall: of the said mosques under the orders 
of His Highness the Nawab of Carnatic.” 
Exhibit 18 is the order of Government to the 
Collector in the same words. This order 
operates asa cancellation of Exhibit 10 and 
a definition of the terms under which the 
servants of His Highness were to hold the 
inam granted by the Government under 
Exhibit 9. The right of Government to do 
this cannot be disputed. Fifty years later in 
the year 1872, the Prince of Arcot again 
raised the question of the form of the 
inam and asked that it should be varied by 
inserting his own name as tnamdar in the 
place of the mutwalli, on the ground that 
the affairs of the mosque were being conduct- 
etl in a very unsatisfactory manner (Exhibit 
22 A). The Inam Commissioner in dealing 
with the application pointed out that in 
1622 it had been decided by the Government 
that the mufwalli was entirely dependent 
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on the Nawab’s favour and approval, and * 


recommended the issue of a saxngd in the 
form asked for, vide Exhibit 22. But the 
Government, by general order dated 25th 
October 1872, decided not to issue the sannad 
in the name of the Prince of Arcot, but 
recognising the force of the Prince’s objec- 
tions to the form cancelled the old sannads 
and ordered their re-issue in another form 
stating that “by this means the intention of 
His Highness will be effected and the endow- 
ments will follow the nomination of the 
Prince of Arcot for the time being.” 


Exhibits 24 and 25 are the new eam 
title-deeds. They are in the usual form of 
religious service nam of Government revenue 
and contain the paragraph: This nam 
is conferred on you and your successors tax 
free to be held without interference as long 
as the conditions of the grant are duly 
fulfilled”? They are stated to be granted 
to the mutwallé for the time being” of the 
mosques “by nomination of His Highness the 
Prince of .Arcot.” These title-deeds were 
sent not tothe mutwalli, but to the Prince of 
Arcot and were delivered to the then 
mutwalli with an endorsement by the Prince 
which runs as follows: “This title-deed is 
delivered to Khitabuth Khan to be retained 
by him as long as he holds the service of the 
mutwallt of the Anwari and Wallajah 
Mosques under the orders of his Highness 
the Prince of Arcot for the time being.” 
These are the inam title-deeds under which 
the mutwalli draws the Government Revenue 
of those two villages for the maintenance 
of the mosques and for his own support. 
For the reasons given above it is clear that 
the Government had the right to vary the 
terms of this inam from time to time as ib 
thoaght fit and that no one but the mutwalli 
for the time being nominated by the Prince 
of Arcot could draw the revenues. This 
being the history of theznam, it is clear that the 
grants were always silent as to any conditions 
which the Prince of Arcot attached to the 
nomination, but they certainly mdicate that 
the appointment was at his entire discretion. 
This view is supported Ly reference to 
an entirely different class of documente. 
These are the parwanehs; and it is the 
appellant’s case that the pariwanahs were 
nothing but formal approval by the Nawab 
of an appointment which was either heredi- 
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therefore, to ascertain from the parwanahs that 
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tary or testamentary —the appellant not being 
clear as to which of these two positions he 
would take up. 

It has been pointed above that ixhibitse U 


We have, 


have been exhibited and from the usage during 
the hundred years of the existence what those 
conditions were of this office. Now, the first 
thing to be borne in mind is that this is not 
a wagf created by a private person but is one 
created by the Sovereign; and it is in the 
highest degree improbable that the Sovereign, 
in appointing to an office of a mosque which 
was admittedly his own property and the 
title to which has been confined to him 
personally by Government on two occasions 
(by Exhibits 11 and 20), should have deprived 
himself of the power to keep the office under 
his own control. That any Court of law 
during the continuance of that sovereignty 
would venture to question any act of His 
Highness is a suggestion to my mind quite out 
of the question. But [ agree that since the 
reduction of the Sovereign to the status of 
a private person it is open to the Courts. of 
this country to enquire into the conditions 
and adjudicate on them. 


The first parwanah filed is Exhibit 18, dated 
Sth May 1824. It states that the office 
was conferred upon the then holder as per 
petition signed by him and requires him to 
utilise the income for the mosques and repairs 
and to file accounts in the office of the szrcar. 
This is with reference to the mouza of 
Ismail Kuppam. Exhibit 19, likewise issued 
on a petition, directs him to utilise the income 
of the mouza of Shayanavaram for his mainten- 
ance and to perform the duties of mutwalli 
for the mosques. The petition has not 
been produced. The next parwanahs are of 
the year 1872, Exhibits 26 and 46 (a). Then 
again the office of mutwalld is conferred on 
a petition from the applicant; he is required to 
do his dutiesin adherence to the command- 
ments of the law of Islam and “in obedience 
to and submission to us and to our successors.” 
Exhibit 23 purports to be a copy of the 
petition to the Prince, but we have held 
it to be inadmissible. The nature of -the 
petition, however, is apparent from the 
following fact. These parwanahs were 
grarited on the 29th November 1872. 
Exhibits 24 and 25 above referred to are the 
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inam title-deeds, dated 2nd November 1872, 
which were sent to the Prince. They bear 
endorsement of the 29th November as 
follows: “This title-deed is delivered 
to Kitabuth Khan to be retained by him. 
as long as he holds the service of mut-- 
walli of the Anwari and Wallajah Mosques 
under the orders of His Highness the 
Prince of Arcot for the time being,” There 
can be no doubt, therefore, that Kitabuth 
Khan petitioned the Prince for the appoint- 
ment and undertook to obey his orders, 
recognising the right of His Highness’ to 
nominate him and his own right only to 
hold the office as nominee for the time 
being. The next is Exhibit 47 which is 
dated 17th December 1888. This contains 


an additional clause that the mutwalli 
should pay the income of the mouza of 
Ismail Kuppam into the office of the 


superintendent of the mosques. It recites 
a petition of the 2nd August 1888 and the 
razinamah in a suit, dated 16th October 
1388. It also recites that Kitabuth Khan 
had been suspended and that in consequence 
of the petition and the vazinamah he was 
again allowed to remain, as he was, un- 
disturbed subject to his being faithful to 
the conditions and terms mentioned in the 
petition and the razinamah. The petition 
is not produced but the razinamah is Exhibit 
34. It is full of onerous conditions and 
paragraphs 11 and 1z recognise his right 
to the office as Jong as he would duly and 
faithfully perform the duties and is not 
guilty of wilful disobedience of legal orders 
or gross misconduct, and his liability to 
dismissal in case of wilful disobedience of 
legal orders or gross misconduct. ‘The last 
parwanahs are Exhibits 2 and 3 under which 
the plaintiff was appointed. They appoint him 
ag mulwalli as long as he performs the duty 
with perfect straightforwardness © carrying 
out our orders and those of our successors. ” 
They require him to deliver the collections 
of the income of the village of Ismail 
Kuppam to the office and to draw the 
amount required for the salaries from the 
office, and like all the others are given 
on the conditionsrecorded in the applicant’s 
petition; they further purport to be on 
conditions of his abiding himself by the 
agreement of the-15th June 1894 and make 
a special provision under which he is to, 
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egive a Power-of-Attorney to the person, 


this latter ~. provision being due to his’ 
extreme yotth. The agreement is Ex- 
hibit A of the 28th December 1911. The. 
petition, Exhibit L, is dated 27th De- 
cember 1911. In the latter he applies 
for the parwanah after giving an agree- 
ment and undertaking to obey the 
“illustrious royal persons.” The agree- 
ment contains all the conditions referred 
to above together with several others. 

Now, what is the inference to be drawn 
from these documents? The original parwanahs 
of 1792 are not produced. The later 
parwanahs contain , conditions limiting the 
righis of the meutwallt, conditions which 
become more detailed in each successive 
parwonah. These parwanahs are all granted 
on petitions and the later ones are specifically 
stated to be on terms of agreement. 
An effort was made between the years 
1881—1888 by the mautwalli to assert the 
right, which is pnt forward here, by a suit 
in the High Court. That suit was com- 
promised on the terms that appear in the 
gauztnamah decree and amount to a complete 
submission to the Prince of Arcot. The 
Prince has invariably claimed in correspond- 
ence with the Government, that the office 
is subject to his disposal. Mr. Chamier has 
argued that. those letters were written 
behind the back-of the mutwalli and could 
not, therefore, be Amed against him. If there 
was nothing but” tliese letters, that argu- 
ment would have considerable force. But 
seeing that every mutwalle has accepted the 
position claimed by the Prince, I can only 
arrive at one conclusion, namely, that by the 
original parwanahk, which has not been pro- 
duced, the Nawab reserved to himself an 
absolute right of appointment and dismissal— 
aright which would be in entire accordance 
with his position as a Sovereign Prince. 

I do not think it necessary to go into the 
evidence as to breach of the conditions of 
service. But I entirely agree with the learn-. 
ed Judge who tried the case that there has 
been a breach. I was at one time inclined: 
to . think that the breach was not wilful. 
But on further examination’ of the evidence 
as to what occurred and bearing in mind the 
attempt by the predecessor of the plaintiff 
to establish his right todo the very thing 
which the plaintiff has done and also the 


946: 


attitude taken up by the plaintiff through 
his- Vakil before the suit and the claim 
put forward in the plaint, I have, no doubt 
that his action was due to a desire to 
assert his right which he claims in the suit. 
For the above reasons I am of opinion that 
the appeal fails aud must be dismissed with 
costs. In this view of the case, 1 think it 
unnecessary to express any opinion on the 
many other questions raised during the 
argument, namely, the limitations that can 
be attached toa matwalle’s office under the 
Muhammadan Law; the nature of succession 
where it is not provided for by the wagfnamah; 
the effect of the plaintiff's minority and his 
position if he was not nominated, and last 
the effect of the Pensions Act on the suit. 
These questions would require among other 
matters a very careful examination of the 
provisions of the Muhammadan Law which I 
do not find it necessary to make for the dis- 
posal of this case. 
. Appeal dismissed. 


BOMBAY HIGH COURT. 
SECOND Crvit APPEAL No, 941 or 1913.. 
February 19, 1915. 
Present:—Mr. Justice Batchelor. 
TIMANGOWDA VENKANGOWDA— 
PLAINTIFF——APPELLANT 
VEFSUS 


BENEPGOWDA CHHENAPGOWDA AND 


ANOTHER— DEVENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s 54— 
Contract of salé unregistered, whether creates interest — 
Possession delivered, effect of-—Suwit for possession— 
Contract, if can bepleaded—Interpretation of Statute— 
Express words of Statute, whether overriden by equitable 
principles. 

Under section 54 of tho Transfer of Property Act, 
a contract of sale, followed by delivery of possession, 
does not, when there is no registered sale, create 
any interest in the property agreed to be sold, and 
therefore, cannot even if enforceable at the date of 
suit or decree, be pleaded in defence to an action 
for ejectment by a person having a legal title to 
recover, [p. 947, col. 1.] 

The express words of an Indian Statute are not 
to be overriden by reference to equitable principles 
which may have been adopted in the English Courts. 

[p. 947, col. 1.] 


Second appeal from the decision of the 
District Judge of Bijapur; in Appeal No, 49 
of. 1912, amending thedecree passed by the 
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„Additional Subordinate Judge at Bagalkot, in 
* Civil Suit No. 227 of 1910. 

Mr. P. D. Bhide, for the Appellant. 

Mr. K. H. Kelkar, for the Respondents. | 


“JUDGMENT.—The facts upon which 
this appeal has to be decided lie within very 
small compass, and may be briefly stated. 
The plaintiff sued to recover possession of’ 
a house, and admittedly he purchased that 
house from the defendants under a registered 
sale-deed. But the defendants are still in 


` possession, and the contesting defendant, that 


is the Ist defendant, met the plaintiff’s claim 
with the plea that the defendant was entitled 
to retain possession, because the plaintiff 
had agreed to re-convey the house to the 
defendant on payment of Rs. 400, and this 
sum of Rs. 400 had been paid. The finding 
of fact of the lower Appellate Court is, how- 
ever, that the Rs. 400 have not been paid 
so that in the defendant’s favour there is 
this circumstance, and nothing more, that 
the plaintiff is found to have agreed to re- 
convey, on payment of Rs. 400. In this state 
of the facts the learned District Judge has 
made a decree directing that the plaintiff is 
entitled to recover possession of the house if, 
and only if, the defendant fails to pay him 
Rs. 400 within a period of three months. 
The decree provides further that if that 
payment is made withinthe time limited, 
then the defendant is entitled to retain posses- 
sion. 

The question of law raised in these circum- 
stances is whether, on the findings stated, 
the agreement by the plaintiff to re-convey 
to the defendant canbe pleaded in bar of 
the plaintiff’s present right to recover posses- 
sion of the house under his purchase. If 
that question had to be decided’ on grounds 
of general principles, or by- reference to 
equitable doctrines, much might be said in 
favour of the decree which the District 
Judge has made, for we are, for the purposes 
of the present argument, entitled to assume 
that the plaintiff would have no answer to 
a suit brought by the defendant for specific 
performance, and upon that assumption it 
would seem that the District Judge’s decree 
, operates to effect speedy afid complete justice 
* between the parties. But the question, as it 
seems tome, is not open to be decided on any 
such broad principles, but is concluded by the 
express words of the Statute governing such 
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transactions. That is, section 54 of the 
Transfer of Property Act. That section 
lays down that “a contract forthe sale of 
immoveable property does not, of itself, 
create any interest in or charge on such 
property, » And it is clear that if these 
words are, to be read strictly, there is no 


defence to the plaintiffs suit in this-case.. 


The exact question now under consideration 
occurred in Madras, and was fully considered 
by a Full Bench of that High Court in 
Kurri Veerareddi v. Kurri Bapiredd: (1), 
where the learned Judges adopted the strict. 
interpretation of this paragraph of section 54, 


and held that a contract of sale, followed by l 


delivery of possession, does not, when there 
iş no registered sale, create any interest in 
the property agreed to be sold, and cannot, 
even if enforceable at the date of suit or 
decree, be pleaded in defence to an action 
for ejectment by a -person having a legal 
title to recover. I have studied the judgments 
which the learned Judges delivered in this 
case, and no good purpose would be served 
by any attempt to repeat the arguments 
which were there used. It is enough for me 
to siy that I follow this ruling, not only 
because itis a ruling of a Fall Bench, but 
because my own opinion is in entire agree- 
ment, both with the decision come to and 
with the reasoning upon which that decision 
is grounded. It will be observed that the 
judgments of Sir Arnold White and Mr. 
Justice Subrahmanis Ayyar deal with the 
apparent difficulty caused by the decisiou of 
the Privy Council in Immadipatiam Tirugnana 
y. Periya Dorasamt (2), and I agree in the con- 
struction there placed upon the language. used 
by their Lordships uf the Judicial Committee. 
The judgments of the learned Judges of the 
Madras High Court contain, as it seems to 
me, convincing arguments for the view that 
fle express words of an Indian Statuté are 
not to be overridden by reference to equitable 
principles which may have been adopted in 
the English Courts; aud I find that since the 
Madras case was decided, further authority 
for this view has been supplied by a later 
decision ofthe Privy Council. I refer to the 
case of Mulraj Khgtau v. Vishwanath Pra- 


al) 20 dE. 386; LAM, L. T. 153 (P. B.); 16 M. L J. 
~ (2) 28 I. A. 46 (€. 0.); 5 O. W. N. 217; 24 M 


bhuram Vaidya (8), which, as the judgments 


“of the High Court show, was a strong case 


for the application of equitable principles, 
if recourse could ever be had to such princi- 
ples for the purpose of qualifying the clear 
words of the Indian Statute. But their 
Lordships of the Privy Council held fast 
to the exact terms of section 130, sub- 
section 1, of the Transfer of Property Act, 
and, in reversing this Courts decision, 
observed that the erro? arose from the 
learned Judges not having appreciated that 
the proceedings under that section precluded 
the application in India of the principles of 
English Law on which they based their 
decision. 

It appears to me, therefore, that the 
proper decision of this appeal is to hold 
that there is uo escape from the plain 
language of section 54 of the Transfer of 
Property Act, and that, in consequence, the 
lower Appellate Court’s decree must be 
reversed. There is not, so far as I am aware, 


any Indian decision which isin conflict 
with the ruling in Kurri YVeeraredd: v. 
Kurri Baptreddi (1) and the case of 


Karala Nanubhat ¥. Mansukhram (4), on 
which Mr. Kelkar relied for the defendants, 
is distinguishable, inasmuch as in that case 
the Court had before it, not only the agree- 
ment, coupled with possession, but the fact 
of the payment of the whole of the purchase 
money. I cannot, therefore, regard the 
Bombay decision as modifying or casting 
doubt upon the decision in Kurri Veerareddi 
y, Kurri Bapireddi (1). 

For these reasons, I reverse the decree 
of the District Court, and make a decree as 
prayed for by the plaintiff. The plaintiff 
must have his costs in this- Court, and there 
will ba no order as to any other costs. The 
amount of mesne profits will be determined 
in execution. 

Decree reversed. 


(3) 17 Ind. Cas. 627; 15 Bom. L. R. 9; 87 B. 198; 
(1912) M., W. N. 1247; 12 M. L. T. 652: 11 A. L. J. 7; 
34 M. L. J. 60; 17 C. W. N. 209; 17 0. L. J. 162; 401. 
À. 24. 

(4) 2 Bom. L, R. 220; 24 B, 400. 
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FAKHRAN t. RAJAB ALL KHAN, 


ALLAHABAD HIGH COURT. , 


~ Civie-Reviston Petition No. 170 or 1914, 
February 26, 1915. ° 
Present: —Mr. Josika Chamier. 
usam mat FAKHRAN — APPLICANT 
VEVrSus 
RAJAB ALI KHAN AND 0OTHERS—OPPOSITE 


PARTY, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 89 

~—Afluching creditor, right of, to have sale set aside. 

A decree-holder who attaches a property before it 
is put to sale at‘auction, is not entitled to get the 
sale set aside under Order XXI, rule 89, of the Code 
of Civil Procedure. 


Civil revision against an Sedan: of the 
District Judge of Shahjabanpur, dated the dth 
A 1914. 

FACTS.—The ‘petitioner as attaching 
creditor put in an application under Order 
AKI, rule 89, Civil Procedure Code, for setting 
aside a sale. The Courts below held that 
she had no right to apply. 4 

“Thao pebitioner applied to the High Court 
in revision. 

Mr. Lakshmi Narayan, for the Applicant: — 
Under the present Code of Civil Procedure, 
Š any person holding an inlerest in the 
property by virtue ofa title acquired before 
the sale” can apply under Ọrder XXI, rule 
89, to have the sale set aside. Under the 
former Code of Civil Procedure the right was 
limited to the owner of the property only. 
The change in the law clearly suggests 
that other persons who “do not own the 
property’ have a right to apply. An 


attaching creditor is certainly a person ‘hold- 


ing an interest iu the property.’ He has 
been held to be entitled to redeem the 
property in certain cases. The word ‘title’ 
means nothing more than a claim to a certain 
right and it cannot connote ownership 
merely. If that were so, the change in the 
law would be meaningless. 

Mote Lal v. Karrab-ul-din (1) and Kedar 
Nath Sex v. Uma Charan (2) are against 
me, but these cases were decided when the 
former Code wasin force and consequently 
they do not apply to the present case. . 

Mr. Hameedullah, for the Opposite Party, 
was not heard in reply. 

JUDGMENT.—I doubt whether this ap- 


plication for revision is maintainable at all;e 


but assuming that it is maintainable I think 


(1) 25 C. 179: 24 I. A. 170; 1C. W. N 689. 
(2) 60. W. N, 57. 
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CHANGANTAD HIMATLAL v. B. B. & o. I, RY. 


it should be dikalane on the merits. 
Certain property was sold in execution of a 
decree. The applicant had attached the pro+ 
perty before the sale took place and afterthe 
sale she made an application under Order KAT; 
rule 89, to have the sale set aside.” The Courts 
below have held that she is nota person who 
is entitled to ask the Court to set aside the 
sale. It is admitted that she does not own 
the property. “The only question is whether 
she has any interest in it by virtue of any 
title acquired before the sale within the 
meaning of Order XXI, rule 89. A person 
who has attached property may for some 


‘purposes be regarded as having an interest 


in it; for exemple, it has been held thatan 
attaching creditor is ‘entitled to redeem 
mortgaged property. But what is required 
to.entitle the present applicant to ask the 
Court to set aside a sale under rule 89 isan 
interest in the property by virtue of a title 
acquired before the sale. -The applicant has 
acquired no title whatever to the property. 
T, therefore, hold that she is not a person who 
jas an interest in the property by virtue of a 
title acquired before the sale within the 
meaning of ruleS9 and, therefore, she is not 
entitled to ask the Court to set the sale aside. 
The application is dismissed with costs. 
Application dismissed 


BOMBAY HIGH COURT. 
Cryin EXTRAORDINARY Applications Nos. 279 
AND 280 or 1914. 
March 9, 1915. 
Present:~My. Justice Heaton and 
Mr. Justice Shah. 
CHHAGANLAL HIMATLAL AND OTHERS— 
APPLICAR1S i 
VETSUS 
Tug BOMBAY, BARODA ann CENTRAL 
INDIA RAILWAY—ReEsponvent. 

Civil Procedure Code (Act V of 1908), O. XXXY; 
r. 5—Interpleader suit—Agent— Railway: Company 
accepting goods for carriage, whether agent of consignor, 

A Railway, Company. by, accepting , goods for 
car riage does not become an agent of the consignor 
within the meaning of Order XXXV, rule § of the 
Civil Procedure Code, 1908, and can file an inter- 
pleader suit ‘against the. consignor’ and any party 
claiming adversely to the consignor. [p. 949, col. 1.] 
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Civil Extraordinary Applications Nos. 
"279 and 280.of 1914, from the decision of ° 
‘the District Judge of Surat, in Miscellaneous 
“Appeals Nos. 5 and 4 of 1913, . confirming 
thé orders passed by the first Class Subordi- 
nate Judge at Surat, in Civil Suits Nos. 
224 and 225 of 1911. 

‘Mr. Coyaji (with him Mr. N. K. Mehta), 
for the Applicants. 

Mr. Indranarayan Brijmohanlall, for the 
Railway Company. 

JUDGMENT.—The only point urged in 
these applications by way of objection to 
the decision of the lower Appellate Court is 
that, in virtue of Order XXXV, rule 5 of the 
Civil Procedure Code, it was ot competent 
to the Railway Company to institute an 
interpleader suit as it wasan agent of the 
consignors. No authority has been cited in 
support of the proposition that the Railway 
-Company by accepting goods for carriage 
becomes an agent of the consignors within 
the meaning of this rule. Wedonot think 
that the provisions of the Indian Railways 
Act and the, Indian Contract Act lend any 


. colour to such a contention; on the contrary, 


“they” indicate that by accepting the goods 

the Company enters into an independent 

contract with the consignors for the carriage 

-of the goods, | 

The result, therefore, is that the Rules 
must be discharged with costs. 

l Rules discharge, 





ALLAHABAD HIGH COURT. 
First U1vIL APPBAL No. 241 or 1918. 
March 6, 1915. 

Preseni;—Mr. Justice Tudball and 
Mr. Justice Rafique. 

JUGGI LAL’ AND OTAERS—DEFENDANTS— 
APPELLANTS 
VETSUS 

‘ KISHEN LAL AND oTaers—-PLAINTIFF 

AND ANOTHER DEFENDANT—-RESPON DENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 60-—Suit to 
recover money deposited with firm—Limitation — Time 
runs from demand, 

A suit to recover, money deposited on interest 
with a firm is governed by Article 60 of the Limita-, 
tion Act and the time runs, from the date of 
demand, [p. 951, col. 1.j 

Dharam Das v. Ganga Devi, 29 A.773; 4A. L J. 628; 
A. W, N, (1907) 262, referred to, 


INDIAN CASES, 


-properties but also their liabilities. 


‘ the second set of defendants took over 
liability for the debt due to the plaintiff, 
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First appeal from the decision of the Sub- 
ordinate Judge of Cawnpore, dated the 21st 
April 1912. 

The Hon’ble Dr. Sundar Lal (with him 
The Hon'ble Dr. Te) Bahadur Sapru and 
Mr. Gulzari Lal), for the Appellants. 


Messrs. B E. O'Conor, W. Wallach and 


Shiam Krishna Dar, for the Respondents. 


JUDGMENT.—This is an appeal hy one 
set of defendants as against the plaintiff and 
the second set of defendants and arises out of a 
suit for the recovery of money bronght in the 
following circumstances. 

The plaintift’s father used to deposit sums 
of money on interest with the firm of Baij 
Nath-Ram -Nath until his death in August 
1897. He left him surviving his widow and 
the plaintiff, his son, who was then a minor 
and who atthe date of the present suit in 
1912 wasabout 191/2 years old. Payments 
of various sims on acconnt were made by 
the frm to the plaintiffs mother from time 
to time up to the year 1905. 


In this year the firm of Baij Nath-Ram 
Nath which was a joint family concern, split 
up into two firms, owing toa separation of 
the family. These two new firms were Baij 
Nath-Juggi Lal, rapresented by the present 
appellants, and Baldeo Das-Kedar Nath, re- 
presented by the’ second set of defendants: 
respondents. 


The two branches divided up not only their 
Each of 
the new firms took over those liabilities which 
were due torelations more closely connected 
to it than to the other firm. For this reason 
the 


inasmuch as the plaintifi’s father’s sister was 
the wife of Kedar Nath. The defendant 
Murli Dhar alias Mul Chand (of the second 
set) is the son of Kedar Nath and he has in 
clear terms admitted that his branch took 
over this liability. 


Ib is also a fact that after the partition a 
number of payments were made to the plain- 
tiffs mother and they were all made by the 
branch firm of Baldeo Das-Kedar Nath. 
When the plaintiff came of age (eighteen 
years), he asked for payment of the amount 
standing to hiseredit. Both branches refused 
payment to the present appellants, stating that 


` they were no longer liable and the plaintiff 


|| 
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must seek his remedy against the second seb 
.of defendants. 

The plaintiff has accordingly ai both seta 
of defendants. 

The pleas raised in defence by the present 
appellants with which we are now,concerned 
_in this appeal were three in number, no others 
- having been pressed before us. 
The first was that at the time of the separa- 
. tion the liability in question was taken 
over by the second set of defendants and 
the plaintiff’s mother expressly consented to 
this and agreed to look to Baldeo Das-Kedar- 
Nath for payment. The plaintiff is bound by 
this consent and the appellants are no longer 
_ able for the money. The next is that the 
suit is barred by limitation. The third is 
that the appellants are entitled to set off a 
‘sum of money about Rs. 5,100, 

The Subordinate Judge held as follows:— 

(1) that the evidence was insufficient to 
‘prove the alleged consent of the mother, 

a that the suit was not barred by limita- 


tio 

(3) that the defendants had failed to prove 
that any sum is mentioned was due from 
the firm of Jodh Ram Chunni Lal, for which 
the plaintiff’s father was liable and. which the 
appellants were entitled to debit to the account 
óf the plaintiff. 

It repelled the other defences and gave 
the plaintiff a decree for the sum of 
Rs. 13,231-10-3 with future interest and 
costs. 

The above three pleas are again pressed 
before us. 

Taking first the question of the mother’s 
alleged consent and assuming that it would 
be binding if proved on the plaintiff, we find 
ourselves unable to hold that the evidence 
establishes beyond reasonable doubt that the 
mother actually came to such un agreement 
as is contemplated. in section 62 of the Con- 
‘tract Act. 


The only evidence is the statement of Lala 
Juggi Lal alone and the fact that after the 
separation whatever payments were made 
to the mother were made by Marli Dhar. 
Murli Dhar states openly that as between 
his branch and the appellants the former alone 
is liable if the suit be not barred by limitation, 
but he denied that the plaintiff’s mother” 
was a party to the agreement between the 
_ two branches. Lala Juggi Lal's evidence 


pd 
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is tco vague and wanting i in detail to carry 
conviction to our minds that the widow £ gave 
any intelligent consent to the agreement. 
We doubt very much that she could have 
understood the legal effect thereof and she 
at the most probably merely did as she 
was told to do, in going to Maujrli, Dhar 
for money. The alleged — novation ‘is not 
proved. 

The next question is that of limitation. It 
is urged that under Article 59. of the Act of 
1877, the present claim had become time- 
barr d before the present Act had come Into 
force and that under the ruling of this 
Court in Dharam Das v. Ganga Devi (1), 
Article 59 of the Act of 1877 applied to the 
cir cumstances of this case, 


The a of Baij Nath-Ram Nath did ban: 
ing business and the plaintiff's father deposited 
his money with them on the condition that 


interest would be payable and that the 


banker would re-pay the money on demand. 
Article 59 of the Act of 1877 applied to the 
case of money lent under an agreement that 
it shall be payable on demand. Article 60 
referred to the case of money deposited “ ‘under ; 
an agreement that it shall be payable on 
demand.” 


The basis of the decision in Dhar am Das v. 
Ganga Devi (1) was .that the ordinary deal- 
ings between a native banker and his customers 
are in the nature of loans made by the latter 
to the former. 

In the cour se of their judgment the learned 
Judges said:— It is far from easy to say to 
what class of cases the Legislature meant 
Article 60 toapply. It may apply to the 
transactions between | a banker ‘and his cus- 
tomers known as ‘fixed deposits’ or it may 
apply only to deposits of money made with a 
private person.’ 


They pointed to the conflict of author a on 
the question and referred to an unreported 
decision in First Appeal No 96 of 1882, 
decided on 4th April 1865, as a guide and 
held that Article 59 applied. Bersonally we 
have doubts as to the correctness ‘of the 
decision. : 

Article 60 was a new Article and appeared 
for the first time in the Act of 1877 and 
drew a distinction between money “Tent” and 


(1) 29 A. 773; 4 A. L. J. 628; A.W. N. (190%) 263. 
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money “deposited” under an agreement that it 
shall be'payable on demand. In the one case 
- the time began to run from the date of thé 
loan and in the other case from the date of the 
demand. It seems to us that it was necessary 
-tò see in each case whether in fact the trans- 
action was å loan or what in ordinary banking 
language is known as a “deposit.” It does 
not suffice to say that a deposit is in the 
nature of a loan. Every deposit, fixed or 
otherwise, is in the nature of a loan ina 
banking concern but the Legislature, it seems 
to us, clearly wished to draw a distinction 
between the ordinary loan and that class of 
loan usually known as a deposit, when it 
introduced Article 60 for the first time. None 
ofthe parties to this suit have called the 
present transactiona loan. They all speak 
of it asa deposit in the usual banking sense 
and it can easily be distinguished from an 
ordinary loan. However it is apparent that 
there was considerable conflict of opinion. 
The various cases are noted in the judgment 
in Dharam Das v. Ganga Devi (1). The 
Limitation Act of 1877 has now been replac- 
ed by the Act IX of 1908 and it is evident 
from the addition made therein 
language of Article 60, that the Legislature 
had before it this conflict of opmion and to 
make its intention clear and remove the 
doubt, added the words “including money of 
a customer in the hands of his banker so 
payable” to Article (60). In our opinion this 
was no alteration of the law, but only language 
used to make clear the real intention of the 
Legislature when in 1877 it for the first time 
enacted Article 60. The Legislature having 
thus stepped in and made its meaning clear, 
there is no necessity for us to refer the point 
for decision of a larger Bench. 

We, therefore, hold that Article 60 does 
apply. Time began to run from the date of 
the demand and as the suit was brought 
within three years thereof, there is no bar of 
limitation in favour of either set of defendants. 


The third plea is that the defendants are 
entitled to deduct the sum of about Rs. 5,100. 
which was due from the frm of Jodhraj- 
Chunni Lal. The story is that the plaintiffs 
father Ram Chandra, when he deposited 
money with Ram Nath-Baij Nath, was in the 
employment of the firm of Jodhraj-Chuyri 
Lal, that the two firms began to deal with 
each other and Ram Chandra agreed that his 
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money should be security for any sum which 
might fall due to Ram Nath-Baij Nath from 
Jodhraj-Chunni Lal and that any such sum 
should be deducted when the money of Ram 
Chandra was re-paid.. We agree with the 
Court below that the evidence on the point is 
most untonvincing. Asa matter of fact the 
sum which Jodhraj-Chunni Lal owed to 
Ram Nath-Baij Nath was actually written off 
by the latter firms asa “bad debt.” Ram 
Chandra died in 1897. At no time has the sum 
ever been debited to his account, as if most — 
certainly would have been debited if he had 
stood surety for Jodhraj-Chunni Lal. We do 
not believe the story and the evidence does 
not convince us and we hold against the 
appellants. The result of our findings is that 
the appeal fails and we dismiss it. We 
award costs to the plaintiff. The second set 
of defendants, who are the persons really at 
fault in the matter, will bear their own costs 
of this appeal. 
Appeal dismissed. 


~~ 


PUNJAB CHIEF COURT. 
Sconp Crvin AppeaL No. 769 or 1912. 
February 26, 1915. 
Present: —Mr. Justice Shah Din and 
Mr. Justice Rossignol. 
AHMAD KHAN AND otners—DEFENDANTS— 
APPELLANTS > 
versus 

Musammat BAKHTAWAR, PLAINTIFF, 

Musammat ZATNAB—Derenpant— 


RESPONDENTS. 
Custom—Inheritance—Arains of Lahore District- 
Females succeeding male proprietors as heirs, extent of 
vights of—Suit for declaration that sale by defendant 


` shall not affect plaintif s reversionary right—Onus, 


Among the tribe of Arains in the Lahore District 
the rights of females who succeed male proprietors 
as heirs in certain’ contingencios are wider than tho 
rights possessed by females among other agricultural 
tribes in the Province. [p. 952, col. 2.] 

Where, therefore, the plaintiff sued for a declaration 
that tha sale by her sister shall not affect her rever- 
sionary rights in land ‘which was inherited by both 
the sisters in equal shares: 


Held, (1) that inasmuch as there was no express 
rule of custom applicable to the parties according to 
which both the sisters succeeded to the land merely 
on a life-estaté analogous to the estate of a widow, it 
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‘could not be assumed that their interest was not that 
of a full owner;. [p. 952, col. 1.) 

-~ (2) that the onus was on the plaintiff to prove 
‘affirmatively that she had a right to challenge the 
‘alienation made by her sister; [p. 953, col, 1.] 

(8) that as the plaintiff had failed to establish that 
her sister was holding only a life-estate she could 
not get the declaration prayed for, [p. 953, col. 1.] 
` Ghiragh Bibi v, Hassan, 19 P, R. 1906; TOP. L. R. 
“1906, distinguished. 

i Magsud-ul-nissa v. Kaniz Zohra, 185 P. R. 1908; 


' 1194 P. W. BR. 1908, referred to, 


Second appeal from the decree of the Di- 
-visional Judge, Lahore,. dated the 3rd of 
January 1912, confirming that of the Sub- 
„ordinate Judge: first Class, Lahore, dated the 
22nd June 1910, decreeing the claim. 


Mr. Badr-tid-Din Kureshi, 
lants. 

Bakhshi Tek Chand and Sheikh Gulab Din, 
for the Respondents, 


JUDGMENT.—The following pedigree will 
show the relationship of the parties in this 
case. - 


for the Appel- 


FATEH DIN, 


tt a te 


Tiahi Bakhsh. Musammat 
Bakhtawar 


(plaintiff. ) 


Musammat 
Zainab 
(defendant.) 


Fateh Din, who was an Arain of Mouza 
Nawankot in Tahsil Lahore, died leaving a 
son, Ilahi Bakhsh, and two daughters, Mu- 
sammat Bakhtawar and Musammat Zainab. 
Ilahi Bakhsh succeeded ‘to his father’s land 
„situate in villages Nawankot and Mozang; he 
died without issue, and the land was inherited 
by his sisters, Musammat Bakhtawar and 
Musammat Zainab, in equal shares. By a 
registered deed, dated the 7th January 1908, 
Musammat Zainab sold, her half share in the 
land to Maula Bakhsh and Ahmad Khan, 
defendants. In July 1909 Musammat Bakhta- 
war brought the present suit fora declara- 
tion that the sale of half share in the land 
by Musammat Zainab shall not affect her 
reversionary rights after the death of Mu- 
sammat Zainab. Musammat Zainab pleaded, 
inter alia, that both she and the plaintiff had 
succeeded to their respective shares in their 
- brother’s land as full owners and not on a 
life-estate; that the plaintiff bad no power 
"to object to. the sale in question; and that the 
sale had been made for consideration and 
_ legal necessity and was, therefore, valid. 
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The Subordinate Judge drew four issues 
which arose out of the pleadings of the 
‘parties. The first two issues were, (1) “Is 
the plaintiff by custom a reversioner of her 
‘own sister? (2) Was Musammat Zainab com- 
petent to alienate her share in the joint pro- 
perty in suit?’ As neither party stated 
that Iahi Bakhsh, deceased, had left any 
male collaterals, it has been assumed throngh- 
out this litigation that there are no such 
collaterals in existence. The Subordinate 
Judge held that each sister had only a life- 
interest in the land in her possession; that 
on the death of each the land would devolve 
on the other sister as her next heir (there 
being no other heirs of Iahi Bakhsh in 
existence); and that Musammat Zainab was 
not competent to alienate her share in the 
land without legal necessity. He further 
held that no legal necessity existed for the 
sale by Musammat Zainab. Upon these 
findings the Subordinate Judge decreed the 
plaintiff’s suit, 

On appeal the learned Divisional Judge 
held, agreeing with the Subordinate Judge, 
that Musammat Zainab’s estate was not that 
of a full owner but analogous to that of a 
widow, and that there being no male col- 
laterals of Ilahi Bakhsh in existence, the 
plaintiff was competent to challenge the sale 
made by Musammat Zainab of her share in 
the land. On these grounds the learned 
Divisional Judge dismissed the appeal. 

In our opinion the decision of the Courts 
below is erroneous, and the plaintiff’s suit 
must be dismissed. Admittedly, there is no 
express rule of custom applicable to the 
parties according to which Musammat Bakhta- 
war and Musammat Zainab succeeded to the 
land left by their brother, Ilahi Bakhsh, 
merely on a life-estate analogous to the estate 
of a widow; and in the absence ofa definite 
rule of custom on the subject the Courts 
below were not justified in assuming that 
Musammat Gainab’s interest in the land was 
not that of a full owner. Itis not disputed 
that among the tribe of Arains in the Lahore 
District, to which the parties belong, the 
rights of females who succeed male pro- 
prietors as heirs in certain contingencies are 
wider than the rights possassed by females 
among most other agricultural tribes in this 
province. If Fateh Din had left no son, his 
daughters, Musammat Baktawer and, My- 
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sammat Zainab, would have succeeded to his, stand on the same footing as 4 als agnate 


land to the exclusion of his male collaterals, 
and there ‘is no warrant in the rules of 
custom applying t6 the parties for the position 
that their estate would have been analogous 
to that of a widow holding a mere life- 
interest in the inheritance of her husband. 
‘Here the two sisters succeeded their brother 
‘in their capacity as lis sisters, and it is an 


or as the son of vendor. 

For these reasons we accept this appeal 
and setting aside the decree of the - Divisional 
Judge dismiss the snit with costs throughout. 

Appeal accepted, 


unjustifiable assumption to hold that the. ` 


estate held by each is a limited estate like 
that of a widow simply because they hap- 
pened to be females, 


If, then, the plaintiff has failed to show 


that the estate held by Musammat Zainab : 


“was merely a life-estate, it is obvious that 
she must prove affirmatively that she has a 
right to challenge the alienation made by 
‘Musammat Zainab, simply and solely on the 


ground that she (the plaintiff) would in 


certain contingencies succeed her sister. 
Chiragh Bibi v, Hassan (1), cited by the 
Pleader for the respondents, 1s not in point, 
inasmuch as.there a daughter (among the 
Arains of Lahore) was held entitled to con- 
test an alienation of her father’s estate made 
by her step-mother, who admittedly was 
holding the estate on the usual widovw’s life- 
tenure. 
laid down in Magsud-ul-nissa v. Kaniz Zohra (2) 
applies, and the plaintiff cannot succeed in 
her present suit unless sheis able to show 


- (1) that she is in fact entitled to succeed on’ 
the déath of her sister under all circumstances, - 
and (2) that her sister was holding a limited 


estate resembling that of a widow. The 
plaintiff has certainly failed to establish the 
second of these two conditions and it is 
doubtful whether she has succeeded in 
establishing the first; and the Courts below 
were: wrong In granting her the declaration 
prayed for. The decision of this Court in 
Civil Appeal No. 581 of 1898, which was 
referred to in argument. by the respondents’ 
Pleader, has no bearing upon this case, 
inasmuch as there two Arain females, who 
had succeeded to their father’s land, had sold 
it and the sale was successfully objected to 
by the male collaterais of their father and by 
the son of one of thewndors. In the present 
case the objector is a. female who does not 


(1) 19 R. R. 1906; 70 P. L. R. 1906. 
(2) 135 P.R. 1908; 194 P. W. R, G 


To the present case the principle 


ALLAHABAD HIGH COURT. 
- First Cryin ApreaL No. 269 or 1913, 
March 9, 1915. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
PARSOTAM RAO TANTIA AND ANOTHER 

—~DerenDanTs—APPELLANTS 
VETSUS 

RADHA BAI AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 120— 
Partition, suit for—Property, specific, of members of 
Hindu family, managed by one member—Receipt of 
amounts invested by, manager—Suit to recover, nature of. 

N made a Will in which he divided up his property 
between his three sons, R, Vand P but urged them to 
continue to live together in an amicable and friendly 
way. The property was managed by one member 
of the:family P. He received the rents and profits 
of the immoveable property and invested them in 
the ordinary course of business. He had invested a 
considerable sum of money in Railway Debentures 
and more than three years after he received the - 
money from Government, in redemption of the 
Debentures, the widow of a son of one of the brothers 
clagmed to be put into possession of a third of 
specific portions of the property: 

Held, that the suit was in reality a suit for 
partition of the moveable and immoveable property 
and was governed by Article 120 of Schedule I of the 
the Limitation Act. [p. 955, col. 1.) 

First appeal from the decision of the 
Subordinate Judge of Cawnpore. 

Dr. S. 0. Banerji, for the Appellants. 

The Hon’ble Mr. Mott Lal Nehru, for the 
Respondents. 


JUDGMENT.~—This appeal arises out of 
a suit which related to property which at 
one time belonged to a man named Nana 
Narayan Rao. We do not for the moment 
specify the exact nature of the suit, inas- 
much as our decision upon a law point 
raised by the appellants depends to some 
extent upon the view we take of the ` 
nature of the suit. Nana Narayan Rao 
made a Will in which he divided up hig 
property between his three sons, Ram 
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Chander Rao, Vasudeva Rao and the defend- 
ant, Parsotam Rao Tantia. Whilst dividing 
up the property he urged his .family to 
continue to live together in an amicable 
and friendly way. There has been a good 
deal of litigation between the members of 
this family. In the first place a suit was 
brought by Ram Chander Rao, which was 
continued after his death in the name of 
his widow, Janki Bai. Partition of the 
family property, or so much of ib as had 
not already been divided by the Will, was 
claimed. Madho Rao and Parsotam Rao 
were defendants to that suit. Ib was 
pleaded” by way of defence that the family 


constituted a joint’ Hindu family and that 


Musammat Janki as the widow of Ram 
Chander had no right to anything save 
maintenance. It was decided that the family 
was separate. Again Parsotam Rao brought 
a snit against Radha Bai (the present 
plaintiff), widow of Madho Rao, after the 
death of the latter for a declaration that 
the family was joint and that the widow, 
Radha Bai, had no interest. It was again 
decided that the family was separate. In 
the present suit the defendant, Parsotain 
Rao, pleads once more that the family 15 
joint. In our opinion onthe evidence and 
also as the result of the previous litigation, 
we entirely agree with the decision of the 
Court below that Ram Chander Rao, 
Vasudeva Rao and Parsotam Rao, the 
three sons of Nana Narayan Rao, did not 
constitute a joint Hindu family according 
to Hindu Law, in that they had specific 
shares in the property. Neverthless while 
the family was in law separate, in many 
respects it differed very little from a joint 
Hindu family. So long as the three brothers 
lived they appear to haye been on friendly 
terms, and it was only shortly before the 
death of Ram Chander that he brought a 
suit for partition. The Court below has 
found, and we entirely agree with its finding, 
that the greater part, if not the whole of the 
property, was managed by one member of 
the family, who occupied the position of 
a manager. The family nevertheless was 
separate, because notwithstanding the mode 
of enjoyment and management they were 
entitled tothe property in specific shares. 
When the present suit was instituted there 
had already been a considerable amount of 
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litigation and the Courts had held that the 
family was not joint, and in bringing her 
present snit the plaintiff has claimed to be 
put into possession of a third of specific 
portions of tle property. Amongst the iteans 
of property elaimed was the sum of 
Rs. 69,790-8-8. This claim was in respect 
of certain debentures in the Cawnpore- 
Achnera State Railway. It appears that 
the defendant, Parsotam Rao, had invested 
the joint funds in debentures in this Railway. 
In course of time Government paid off the 
debentures at a substantial premium and the 
money was received by the defendant. The 
Court below decided in the first place that 
the family was separate. It has given the 
plaintiff a decree for partition of a portion 
ofthe immoveable property and also for the 
sum of Rs. 69,790-8-S8 mentioned above. 
It has made also a decreein respect of other 
items to which itis unnecessary specifically 
to refer at present. Agreeing as we do 
with the Court below the plaintif was 
clearly entitled to partition, and in this 
respect.we have no hesitation in saying that 
the decree of the Court below ought to be 
affirmed. 

The appellants have contended very 
strongly that the Court below ought not to 
have made a decree in the plaintifi’s favour 
for the sum of Rs. 69,790-8-8, on the ground 
that her claim in that respect was barred 
by limitation. The money was paid over 
to the defendant on or before June- 1908 
and the present suit was not mstituted until 
the 2nd of April 1909, that is to say, more 
than three years after the money was 
received by the defendant. The appellants 
accordingly contend. that the plaintiff’s 
claim in respect” of the item was a claim 
for “money had and received for the use of 
the plaintiff’ within the meaning of Article 
62 of Schedule I of the Limitation Act. The 
way in which the plaintiff claimed this 
sum lends some colour to this contention, 
and had the present suit been a spit 
simply to recover this sum of money upon 
the allegation that the plaintiff was entitl- 
ed to one-third of the debentures and that 
all the redemption money had been paid to 
Parsotam as the persch in whose name the 
debentures stood, we might have been inclined 
to agree with the contention of the defend- 
ant that the claim came ‘within the purview 
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of Article 62 and that the suit ought to haye 
been brought within three years. Reading, 
however, the plaint as a whole, and having 
regard tothe nature of the evidence and 
the defence, we think that the suit was in 
reality a suit for partition of the moveable 
and immoveable property which had been 
held by the three brothers and in which 
the plaintiff’s husband had a third share. 
We have already pointed ont that the pro- 
perty was managed by one member of the 
family. He appears to have received the 
rents and profits of the immoveable property 
and to have invested and dealt with their 
money- -making investments in “the ordinary 
‘course of business. ‘When he received the 
money ‘from Government in redemption of 
the debentures, he still received it in his 
càpacity of manager. When we speak of 
manager, we do -not mean the managing 


giri 


In this view we think that the suit was a 
suit governed by Article 120, which provides 
‘a period of six years’ limitation for all suits 
“not specifically provided for by the other 
Articles i in the’ Schedule. 

There was one other item to which Dr. 
Banerji specifically called ourattention, namely 
‘the dera (or collection ~ house) i in this village, 
Lalpur. 
his clients that while the village of Lalpur 
was specifically bequeated to the plaintiff's 
husband, nevertheless as collections generally 
of several of the villages were made at this 
house, it must be regarded as joint property 
and ‘should have been partitioned. The 
learned Subordinate J nudge considers that 
the provisions of the Will ought to be 
given ‘effect to, which specifically gave the 
village of Lalpur to the plaintiff, and that 
this house ought to be regarded as Aan appur- 
tenant of that village. We see no reason 
to ‘differ from the view taken by the learned 
Subordinate J udge. On fall - consideration 

of the entire case, we think the decree of 
the Court. below ought to be affirmed in 
its entirety. . We accordingly dismiss the 
appeal with costs., 

Appeal dismissed, 
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MADRAS HIGH COURT. 
Civit Revision Permon No. 802 or 1913. 
r January 4, 1915, ; 
Present:——_Mr. Justice Sadasiva Aiyar. 
A. KRISHNASWAMI ATYANGAR~ - 
PLAINTIFF—-PRTITIONER 


versus 
P. K. POOVANNA NADAR-—Derenpanr— 
° RESPONDENT. 
Accounts, suit for— Relationship of parties—-Juris- 
diction. 


' A suit is for accounts only when the relationship 
of parties is such that one is bound to ronder 
accounts to the other. 

Chidrie Kristappa v, Siddamsetti Yamanappa, 13 Ind. 
Cas.159; 11 M. L. T. 18; (1912) M. W. N. 86; Varedara- 


gulu Chettiar v. Pattra Na arayanaswamy Chetty, 20 Ind. 


Cas. 518; 14 M. L. T. 46; (1918) M. W. N. 879; 24 M.L. 
J. 693, followed. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the District Munsif of 
Tiruvalur, dated 15th July 1913, in Small 
Cause Suit No. 452 of 1913. 


= Mr. C. Krishnachariar, for the Appel- 
lant. | 
Mr. G. S. Rama Chandra Aztyar, for the 


Respondent. 

JUDGMENT.—I am clear that the suit 
as brought 1 is nob a suit for an account. It 
is only “where the relationship of the 


‘parties i is such that one of them is bound to 
render accounts to the other” that the suit 


can come under the category of snits for 
[See Chidrie Kristuppa v. Siddam- 
setti Yamanappa (1) quoted’ with approval 
in Varadarajulu Chettiar v. Pattra Naraya- 
naswamy Chetty (2) ]. 

The District Munsif’s order returning the 
plaint cannot be supported. I reverse it and 
remand the case for disposal according to 
law. The respondent must pay the costs 
Other costs 
will abide. 


Petition allowed; Suit remanded. 
(1) 18 Ind. Cas. 159; 11 M: L. T, 13; (1912) M. W. 
N. 36. 
(2) 20 Ind. Cas. 518;24 M, L. J. 698; 14 M. L. T. 46; 
(1913) M. W. N. 879. 
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MADRAS HIGH COURT. 
; SECOND CIVIL APPEALS Nos. 277 To 279 
or 1914. . 
`- March 25, 1915. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
PALANIANDI MALAVARAYAN— 

PLAINTIFF——APPELLANT 
VENSUS 
VADAMALAI ODAYAN AND OTHERS — 


DEFENDANTS-—RESPONDENTS. , 
_Landlor dand tenant— Permanent occu pancy—Tnifor m 
` rate of rent for 80 years — Presumption, 
_ Long possession for a. period of 80 years ata 
-uniform rate of rent raises a clear presumption of 
a permanent right of occupancy. 

Feeranan Ambatam v. dnnasawmi Fyer, 12 Ind, Cas. 
-1;10 M. L. T: 185; (1911) 2 M. W. N. 162; 21 M. L. 
a. 845; Nilratan Mandal v. Ismail-Khan, 32 O. 51; 
811. A. 149;.8 C. W. N. 895, followed. 


Second appeals against the decrees of the 
District Court of Tanjore, in Appeal Suits 
Nos. 987, 988 and 939 of 1909, preferred 
against those of ‘the Court of the District 


“Munsif of Tanjore, 
326, 327 and 328 of 1906, respectively. 


Mr. T. R. Venkatdrama Sastri, for the Ap- 


pellant. h l 
Messrs. V. C.. Seshachariar and P. S. 


Vaidyanatha Aiyar, for the Respondents. 
` JUDGMENT.—There is much force in the 
contention of the appellant’s learned Vakil 


that the observations in Veeranan Ambalam | 


y. Annasawmi Iyer (1) as regards burden 
‘of proof in such cases are not reconcil- 


able with the dictum of the Privy 
‘Council in “Nilratan: Mandal v. Ismail Khan 
(2), But on the facts found in this ` 
case including ~ the long possession 


for 80 years at an uniform or almost an 
uniform rate of rent by the tenants, the 
lower Courts were entitled to find that the 
tenants have ‘a permanent right of occupancy 
“ (see the above Privy. Council case), and we 
must accept that finding of facts. 

‘No question of forfeiture by,denial of the 
landlord’s title before suit arises in these 
cases.on thé facts found. 

The second appesls are ‘dismissed with 
costs. 


Appeals dismissed. 


(1) 12 Ind. Cas, 1; 10 M. L. T. 188; (1911) 2 M. W.° 


N. 182; 21 M. L. J. 845. 
(2) 320. 51; 3I LA, 149; 8 ©. W. N. 898, 
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may bean 
there is na 
residuary Article 102 of the Limitation Act, 


is applicable to the case. Tt 
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KUPPU RAO V. NARASIER. 


LETTERS PATENT APPRAL No. 260 OF 1914. 
te ‘March 10, 1915.. as 
Present:—_Mr. Justice’ Seshagiri Aiyar and - 
Mr. Justice Kumaraswami Sastri. 
=- KUPPU RAO—DETENDANT—ÅPPELLANT 
, versus ; 


‘WARASIBR—Praryrive—Resronnenr. 
Limitation Act (IX of 1908), Seh. T, Art. 1—Cook, 


whether domestic servant—Suit to recover wages—Limi- 
tation. 


A cook is a domestic servant althongh he may be 
an expert in cooking, and a suit.by him to. recover 


“wages duc is governed hy Article 7 of Schedule I of 
the Limitation Act, 1908. 


Appeal, under clause 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Tyabji, dated 20th March. 1914, 
in Civil Revision. Petition No. 433 of 1913, 
presented against the decree of the Court of 
the District Munsif of Dharmapuri, in Small 
Cause Suit No. 1055 of 1912. | 


Mr. P. R. Narayanasemy Atyar, ‘for the 
Appellant. 

Mr. T. Patlabiramter, for the Aa Kiai 
ent. 


JUDGME NT, —We excuse the delay in, ae 
presentation of the appeal. 

For the claim as stated in the plaint, 
Article 7 of the Limitation, Act, Schedule I, 
applies as ordinarily the wages will be 
payable the next month after it accrues due, 
A cook isa domestic servant, although he 
expert in cooking. Therefore, 

necessity for resort’ to the 


Schedule J. We doubt whether this Article 
is for the 
plaintiff to prove how this bar of limitation 
is saved. It may he that the time for 
payment of the wages was agreed tobe at 
a later date, or there is some acknowledg- 
ment. “The plaint vaguely refers ‘to an 
agreement, but as, the Munsif has not 
recorded any evidence, we think it desirable 
to give the plaintiff an opportunity of proving 
circumstances which would toke away the bar 
of limitation. 

- The decree of the Munsif is rad and 
e suit is remanded to him for disposal. 
We make no order as to costs in this Court, . 

. ip 


Petition allowed, Suit remanded], 
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In re PARAMASIY AM PILLAI. 
MADRAS: HIGH COURT. e 
Da MISCELLANEOUS Pstirion No. sn 
: . or 1914, 
i . January 6, 1915. 
Present: :—Mr. Justice Sadasiva Aiyar. 


is In re PARAMASIVAM PILLAI— 


PETITIONER.’ 
© @ivil Procedure Code (Act V of 1908), O. XLIYV, 
r l-Appeal in forma Paupers Ape Canes right 
of, to be heard—Court, power of. 


y An applicant. applying for permission to appeal 


aguinst.a decree in forma pauperis is not entitled to 
be ‘heard in -person or by Pleader-before the Court 
exercises its power to allow or reject the application. 


F- Sakubai v. Ganpat Ramkrishna, 28 B. 451 at pp. 
452, 453; 6 Bom. L. R. 442, followed. 


Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High; Court will be pleased to allow the 
petitioner to appeal in forma pauperis 
against the decree of the District Court of 
Coimbatore, in Appeal Suit No. 145 of 1914, 
preferred against that of the Court of. the 
Subordinate Judge of Ootacammand . in 
Original Suit No. 87 of 1912. 


Mr. G. S. Rama Chandra a for the 
Petitioner. 

-ORDER.—There is 
Civil Procedure Code which gives any right 
to the petitioner to be heard before the Court 
exercises its power to allow or rejectan appli- 
cation to be permitted to appeal as a~.pauper. 


On the other hand the proviso to Order 
XLIV, rule 1, of the Civil Procedure-Code _ 


clearly enacts that the Court should peruse 
the application and the judgment and decree 
appealed from and unless upon such perusal 
(and I take it to mean, upon such perusal 
without the perusal being supplemented by 
argument on petitioner’s’ side), the Court 
sees reason to think that the decree is con- 
trary to law, the Court shall reject the 
application. Even if it sees reason to think that 
the decree is contrary to law, the Court 
under the first paragraph of Order XLIV, 
rule 1, * ‘may’ ' allow the application, the use 
of thie word “may” indicating that the Court 
has the power not to allow the application 


even in such a case. In Sakubar v. Ganpat 
Ramkrishna (1). Jenkins, ©. J., says: 
“That proviso” (the proviso to sectione 


592 old Civil Procedure Code correspending 
to Order XLIV, rule 1) “is a very necessary 


safeguard Atroduced by the Legislature for. 


(1) 28 B. 451 at pp. 452, 453; 6 Bom..L, R. 442, 
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the benefit of litigants | who find themselves 
opposed, by paupêrs ga wate It is to be 
noticed that the ‘Court must , come to its 
conclusion upon a perusal` only of the 
application, the judgment and the decree. 
This proviso is apt to be overlooked,” etc. 
' I, therefore, declined to hear Mr. G. S. Rama 
Chandra Aiyar ‘who wished to be heard on the 
application. ` ° 

After perusing the pauper application and 
fhe judgment and decree of. the District Court, 
I hold that this is not a fit- case to allow 
the petitionér’s application to file and conduct 
a-second appeal as a pauper. I, therefore, 
reject the application. I give four weeks’ time 


“to the petitioner to pay the necessary Court-fee 


on the memorandum of second appeal. If 
the Court-fee-is not paid, the second appeal 
will stand rejected. 

Application ilesinissed. 


`". PUNJAB CHIEF COURT. 
SECOND Civit Appear No. 1814 or 1912. 
October 29,°1914. 
Present:—Mr. Justice Johnstone and 
Myr. Justice Shadi Lal. 
GOBIND RAM AND ANOTHER—PLAINTIFES— 
APPELLANTS 
VEVSUus 
BASHESHAR DAS AND OTHERS— 


De¥enDANTS—RESPONDENTS. 
Pre-emption——Custom—Kucha Dalo—Lahore City. 
The custom of pre-emption prevails in Kucha Dalo, 

Lahore City, irrespective of the fact that it is called 
Wachhowali or Kanjar Phala. [p. 959, col. 1.) 


Second appeal from the decree of the 
Divisional Judge, Lahore, ‘dated the 15th of 
August 1912, reversing tLat of the Subordi- 
nate Judge, Fissi Class, Lahore, dated the 
20th January 1912, decreeing plaintiff’s 
claim. š 

Mr. Jai Gopal Sethi (for Mr, 
Petman), for the Appellants, 

Rai Bahadur Pandit Sheo Narain, for 
the Respondents. ’ 

JUDGMENT.—-A house has been sold in 
Kucha Dalo in the City of Lahore and the sole 
question for us is, whether the sale can by law 
be made the subject of a pre-emption suit, 
The first Court answered this question in the 
affirmative and gaye a decree; but the lower 


C. Bevan 
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Appellate’ Court took - -a different view, aia: 
holding’ (a) thaf the house is situate in ive 
sub- division of the. city called ‘Kanjar 
Phalá; (WH) that Wachhowali is a distinct 
sub- division from Kanjar Phala, and (¢) that 
thée is no sufficient proof of the existence of 
a custom of pre-emption in Kanjar Phala, 
digtnissed the suit. Plaintifis appeal upon 
ai ertificaite obtained from the lower Appellate 
Court. 

We have’ heard arguments, and have 
unbesitatingly arrived at the conélusion 
that the décision of the first Court is the 
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eprrect one, The record and the discussion 
ofthe matter by the frst Court show that 
here, as in other parts of Lahore city, it is 
impossible to define with precision the 
boundaries of so-called guzars and mohallas. 
We have examined the maps” the record 
and we find that the following sketch roughly i 
but with suficient accuracy shows the 
relative positions of the, house in suit and 
the houses pre-emption suits “in connection 
With which aré relied upon by plaintiffs as 
showing the existéncé of the custom in the 
sub-division. 
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[In the 1901 case there was a somewhat e lower Appellate Court, restore the decree of: 


ambiguous finding, but the claim -was 
rejected really, because it was held that no 
sale took placuAt all. There are really no 
precedents on the other side. | 

The long street running N. W.—S. F. is 
Kanjar Phala street, though a good deal of it 
towards the N. W. is apparently treated now 
as in Wachhowali, a region to the north. In 
all theabovecases, with thedoubtful exception 


of the 1901 case, it was found that a custom. 


of pre-emption prevailed. The arrows in the 
above sketch show that all the instances not 
actually on Kanjar Phala street are at least 
on offshoots of that main street, and in these 
circumstances it seems to us that we must 
find in favour of the plaintiffs. The instances 
are sufficiently numerous and are clear 
enough; and it is admitted that in Wachhowali 
the custom of pre-emption does prevail. 
Whether Wachhowali is a part of Kanjar 
Phala or vice versa, or whether they are 
distinct we think that ina case like this, in 
which it is. impossible to say where Wachho- 
wali and Kanjar Phala begin and end, the 
fact of the existence of the custom in: the 
former is a strong point in plaintiffs’ favour. 


Mr. Sheo Narain, when asked by us which 
of the cases shown in the above sketch are 
inside and which outside of the sub-division 
‘containing the house in suit, was unable to 
make any definite allegation. My. Jai Gopal, 
on the other hand stoutly maintains that all 
are inside that sub-division, and in the absence 
of all indication as to where we are to draw the 
line of demarcation, we are disposed to agree 
with him. 


Mr. Sheo Narain refers us to rulings such 
as Kishen Singh v. Jai Kishen Das (1) and 
Ilahi Bakhsh v. Miran Bakhsh (2), But we 
think itis better to decide each case on its 
own merits. The above seems to us the 
common-sense way of dealing with the case. 
We are unable to give a definite name to 
the sub-division in which the house in suit 
“is situate, but we find thatin that region 
of the city, whether it be called Wachhowali 
or Kanjar Phala the custom of pre-emption 
undoubtedly prevails, 

For these reasons we accept the appeal, 
set aside the judgment and decree of the 


(1) 2 P; R. 1908; 58 P: L. B. 1903. 
(2) GSP: Ra 1906; 123-P, E» R; 1906. 


~~ 
i 


the first Court and direct that the contest- 
ing defentlants do pays: plaintiffs?.: - ¢gsts: 
throughout. The plaintiff must pay “the. 
price and the cost’ of improvement, minus 
the costs of suit, within sixty days from. 
the date of this desi. If the sum specified 
above is mot so paid, the suit shall stand, 
dismissed with costs. 
Appeal accepted, 


MADRAS HIGH COURT. 
ORIGINAL Sipe APPRAL No. 52 or 1914. 
March 22, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
5. NAMBERUMAL CHATTY -DEFENDANT 
— APPELLANT 
versus 
PASUMARTY KANNTA CHETTY axp 


ANOTHER——PLAINTIFFS——RESPONDENTS, 

Will-Terms approved by testator-~Document need 
not be read at the time of signing—-Sownd disposin 
mind. 

Where the testator approves of the terms ombodied 
by his legal adviser in the final Will, it is not nedes.- 
‘Cary that it should be read out to kim when he Ses 
his sy to it. [p. 961, col. 1.] 4 

7enkata Ragavulu v. Baggiammal, l4 Ind. Üi 
B50. 23 M. L. J. 54, followed. 

It is necessary for the validity of a Will that the 

testator should have a sound disposing mind, that is, 


' sufficient capacity to deal with and appreciate the 


various dispositions of property to which he is about 
to affix his signature, [p. 962, col. 1.] a 


Appeal from the decree of the Hoiho 
Mr. Justice Bakewell, dated 13th March 1914, 
in Ordinary Original Testamentary Juri isdic- 
tion of the High Court in Testamentary 
Original Suit N 0. 14 of 1913. 


FACTS. Wi, Audikesavulu Chetty died 
in Madras, leaving a Will giving several 
legacies. 

Messrs. Venkatasubba „Rao and Radha- 
krishuayya, High Court Vakils, drafted tho 
Will after embodying the instructions given 
by the testator in a memorandum. kept by 
them. The provisions were copied into a 
document and when the testator signed the 


“document, it was-not-read out to him. When 
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Probate of the Will was applied for, it 


“of Messrs. 


was, objected to on the ground that the 
testatér was notif a sound and disposing 


state of mind at the time of the execution .. 


of ‘the Will and, therefore,,.the Will was 
invalid. - ` 

Sa Bakewell J., held that fhe testimony 
Venkatasubba Rao and Radha- 
krishnayya was enough to show that the 
testator was in a sound state of mind at tne 
time of execution and accordingly granted 
Probate for the Will, disallowing the conten- 
tions -of the caveator. ae 


Mr. T. R. Venkatarama Sastriar, for the 
Appellant. ‘ 
Messrs. Venkatasubba Rao and Radha- 


krishnayza, for the Respondents. 


JUDGMENT. 


Sapyasrya AIYAR, e.—The caveator-defend- 
ant is the appellant. ‘The respondents are 
the two executors mentioned in the Will of 


the late K. Audikesavulu Chetty who died in" 
George Towa, Madras, on 21st July 1913 at 719330 A, OM. 
is dated 20th” 


about 10 r.m. The Will 
July 1913. The Probate was granted’ to the 
respondents by the trial Judge on the followin g 
findings:, sa) that the testator actively ap- 
proved ofthe draft Will, (Exhibit C); (b) 
that he sigred the fair copy, Exhibit A, with 
thé intention of making his Will and (e) 
that he was of sound and disposing mind 
both wvheu he approved of the draft and 
when he signed the Will. 

The contention in appeal is that he was 
not of a sound and disposing state of mind 
when the draft (Exhibit C) was read out to 
him, and whenthe fair Will (Exhibit A) was 
sighed by him and that, therefore, the Will, 
Exhibit A, was not his last Will and testa- 
meng. , | 

“AS regards the testator s approval of the 
terms embodied in Exhibit C,-four witnesses 
have been examined on thee plaintiffs’ side. 
The first witness is a Vakil of this Court, 
of some standing and had been the testator’s 
legal adviser for about ten years bef ore the- 
testator’s death. a He gays Exhibit C was, 
read out to the testator at 3-30 Pr. M.- 
On several topics we had discussions. Hg 
quite understood it. I spoke to “the 
testator and he answered my questions. - He‘ 
was not sleepy or drowsy.” (The memo- 
randam of the notes-of-the evidence omits-the- 
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"yp not by inadvertence in the last sentence 
as & 


$ 4lso in two other places in the notes 
as? we` ascertained from the, dearned trial 
Judge.) “I heard his voice Well and could 
tnderstand what he said. dde understood 
the Will.” i 

The neztšawitness is Mr. Radhakrishna 
Aiyar, whöpiş&another practising Vakil of 
this Court. He proVes that the testator 
was of sound mind, that there was a 
discussion with the testator before the terms 
were finally settled, that the draft (Exhibit 
C) was fully read over to the testator, that 
there were alterations made in it at the 
testator’s instance, that the testator under- 
stood perfectly that he was making his Will 
and disposing of his property and that he 
was even anxious to do so. The evidence 
of these two respectable witnesses is corro- 
borated by the memorandum which they 
prudently prepared on the date of the Will 
(See the memo. (Mxhibit D). The draft Will 
(B) given to them by the testator at about 
on that day «td be their 
guide, in the preparation of the ‘Will differs, 
no doubt, in séveral details from the final 
draft (C), but Exhibit D shows that the 
testator’s instructions were taken as regards 
many of the alterations and the evidence 
of the plaintiffs’ witnesses Nos. 1,2 and 4 
almost conclusively shows that the final 
draft (C) was fully understood in all its 
details by the testator and approved of by 
him «before it was fair-Gopied as Exhibit 
A. Mr. T. R. Venkatarama Sastriar, for 
the appellant, argued that the memorandum 
(D) does not explain 8 or 9 of the differences 
between the terms of disposition in Exhibits 
B and ©. As regards most of these 
differences none of the three witnesses for 
the plaintiff above-mentioned was cross- 
examined, and as they are positive that 
the terms of Exhibit © were fully under- 
stood and approved by the (testator 
while he was of sound and disposing 
mind and asit appears from the evidence 
that the plaintiffs’ witnesses Nos. land 4 
were going from the upstairs room of the 
téstator’s house to the downstairs room for 
consultation on doubtfal points with the 
testator (who-was lying ill in bed down- 
stairs) while the draft (Exhibit C) was 
being prepared, I do not thinkethat the evidence 
of these witnesses is, in any way, weakened 


r 


-testator 


- I have no objection to the Will.” 
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by their not having volantarily expanded thtir 
statements by declaring expressly that these 
differences,in some matters of detail betiveen 


e ExhibitssB: and © were also known to the - 


testator, and were approved of by him. 
Another respectable witness, Parthasarathy 
Chetty (plaintiffs’ 3rd witness), who attested 
the Will also speaks to thé; testator having 
been of sound anddisposing mind at the time 
of the execution of Exhibit A. I think the 
evidence on the plaintiff’s side is very strong, 
especially as the defendant admits the fact 
‘of the execution of the Will and he does not 
venture to state in his evidence that the 
was not of sound and disposing mind 
when he executed the Will. On the other 
hand he said in cross-examination:— If I am 
allowed to join in the application for Probate 
and admitted as a partner in the business, 
The testa- 
tor not only signed the Will (Exhibit A) at 
the end, but also initialled at the bottom of 
every folio: 

As.regards the evidence of the quack | dieo 
(D. \V. No. 3) he is clearly a perjured witness, 
as he had admitted ainedixhibit Pya letter 


written by him about three months after the 


execution of the Will, that the testator was 
able to clearly express his thoughts in the 
matter of the powers of the trustees, ete., 
whereas in his evidence he had the hardihood 
to say that the testator was, for all practical 
purposes, unconscious when he signed the 
Will. Some stress was laid on the statement 
of Mr... Venkatasubba Rao in his evidence 
that the testator did not hear the Will, 
Exhibit A, read out before he signed it, 
though he had approved of the draft, Ex- 
hibit C. The judgment of Sir Arnold White, 
O. J, in Venkata Rangavulu ,v. Baggi- 
ammal (1) shows that if the testator had 
approved of the term3 embodied by his legal 
adviser in the final Will, it is not necessary 
that those term: as so embodied in the final 
Will should even have been present in his 
‘mind when he signed the final Will. The 
caveat put in by the appellant was clearly 
frivolous and vexatious and I would dismiss 
the appeal with costs. 


NAPIER, J al entirely agree. In my 
opinion when the case came on for trial it * 
was found to be practically undefended. 
The defence’there consisted in two allegations; 


(1) 14 Ind, Cas, 560; 28 M. L. J. 54, 
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one, that certain clauses were not brought to 


the notice of or approved by the testator, and 
the other, that the testator was not-of a sound 


and disposing mind. The caveator in his 
‘evidence as the 


2nd witness for the defence 
made no attempt to support either ~of these 
allegations, The 3rd witness, for the defence, 
who has been characterized as a peřjured 
witness by my learned brother, endeavoured 
to support the second allegation, but his evi- 
dence was worthless. 


The memorandum of appeal contains a 
fresh charge of fraud against the friends of 
the deceased and the legal gentlemen who 
prepared the Will. But this contention 
obviously could not be put Ze at this 
stage. 


The denial that the document was the Will 
of the testator in that some of its provisions 
were not known to him, was not pressed at 
the hearing for some reason which is not 
apparent to me. But the learned Vakil -for 
the appellant sought to-establish that the 
testator was not of a disposing mind by 
p»inting out differences between the old draft 
Will, Exhibit B, given by the deceased to the 


Vakils as the basis to work on and the final ` 


draft, Exhibit C, and by’ arguing that the 
testator did not know of the alterations. I 
am clear that this argument is not open to 
the appellant on this:plea. It raises an en- 
tirely different defence expressly abandoned. 
The question whether the testator was of a 
sound and disposing mind is one which goes 
to his capacity to understand, and not to the 
fact whether certain provisions were or were 
not assented to by him. In Shunmugarova 
Mudal‘ar v. Manikka Mudaliar (2) Boddam, 
J., in a case where the defence was that the 
testator was not of a sound and disposing mind, 
stated the law as follows:—‘‘In these circum- 
stances I have to be satisfied that the state 
of mind of the deceased man at thetime the 
Will was executed was such that he was 
capable of making the Will propounded.” 
The case having gone to the Privy Council, 
the Board stated that the learned Judge 
correctly laid -déwn ‘for his own guidance 
the essentials of a sound and disposing 
,mind. In Halsbury’s Laws of England, 
Volume 28, paragraph 1047, the proposition 
is stated as follows:— It is necessary for 


(2) 32 M. 400; 3 Ind. Cas. 799; 11 Bom. L. R. 1266 
(Pi CO); 10 C. L. J. 276; 6 M. L. T. 304. 
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the validity of a Will that the testator should 


“be of sound mind, memory and understand- 


Basements Act (V of 1882), ss. 


` damages. 
“with damages but under section 35 of tho Easements | 


foe 


ing, words which time out of mind have been 
held to mean sound, disposing mind and to 
‘Import sufficient capacity to deal: with and 
appreciate the various dispositions of property 
‘to which the testator is about to affix his 
signature.’ Those are the limits within 
which the evidence on such an issue as this 
must be confined; and it was not, therefore, 
in my opinion, open to the appellant to 
criticize the evidence for the purpose. of 
showing that in fact some provisions were 
not explained to the testator. 
.of the testator’s mind is amply established 


_ by the evidence of the plaintiffs’ 1st witness, : 
‘the Vakil who drew the Will; for he speaks 


to having discussed several provisions with 
the testator and having made several altera- 
tions at the testators’s request. This 
evidence stands uncontradicted and is, in my 


i opinion, conclusive. 


I, therefore, agree with my learned brother 


that this appeal should be dismissed with 


costs. 
è Appeal d is mi 


~ | w 


. ALLAHABAD HIGH COURT. 
SECOND Crvin Appgat No. 928 or 1914. 
March, 8, 1915. 

_ Present:—Mr. Justice Tudball and 
. Mr. Justice Rafique, 
GAJ ADHAR — DEFENDANT—ÅPPELLANT 


VOVEUS 


KISHORI LAL— PLAINTIF —RESPON LENT. 
38, 80-—Hasement, 
disturbance of—Injunction — Damages —~ Dist bance, 


` substantial or trivial—Construction completed pending 


‘suit, elect of. 

In case of disturbance of an easement, ordinarily the 
plaintiffs entitled to an injunction rather than to 
It is open to the plaintiff +o be content 


: Act‘he is not ontitled to an injunction except 
in such cases wheré he would be entitled to recover 
damages under Chapter IX of the Act. [p. 965, col. 1] 


`` ‘Section 88 of the Act allows compensation to be ro- 
: covered for-the disturbance of an easement provided 


‘ that the disturbance‘has actually cansed substantial 
- damage-to the plaintiff. [p. 963, col. 1.} - 
De Mi inimus noncurat lew:—The law does not concern 
itself with a disturbanée which is trivial or im- 
“material,” ‘[p. 965, col, 2.] - 
Where the plaintif comes into Court at once when 
., the disturbance of his easement i is thr eatened and tho 
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defendant completes his construction pending the suit, 
ho does so at his own peril, [p. 965, col. 2,] 


Second appeal from a decree of the Second 
Additional Judge of Aligarh. 

The Hon’ble Dr. Sundar Lat, for the Appal- 
lant. 

Dr. Satish Chandra Banerji (with him The 
Hon’ble Mr. Motilal Nehru, Messrs. Gulzarz Lal, 
Sarat Chandra Chaudhri, Girdhart Dal and 
Peare Lal Banerji), for the Respondent. 

JUDGMENT.—The facts of this case are 
as follows:—-The parties are next door 
neighbours, residing in two adjoining houses 
owned by them at Aligarh. They are of the 
same caste (Vaish Agarwal), the plaintiff 
being a member of the local Bar. Con- 
sidering the trivial nature of the suit and 
the circumstances of the case it is evident 
that they are both obstinate, unreasonable 
men, for the matter in dispute is one that 
with the exercise of a little common sense 
and reason could and ought to be settled 
in a very few minutes. Their houses as 
pointed out adjoin. The ground level of 
the plaintiff's house is considerably, higher 
than that of the defendant’s. The former’s 
house is to the west. of that of the latter. 
Originally neither house had an upper 
storey. 

The eastern portion of the plaintiff's house 
with which we are concerned consists of 
two parallel rooms with a double verandah 
on the western side. The eastern of the 
‘two rooms opens into the other room which’ 
in turn opens into the verandah. 

The only apertures in the for mer of these 
two rooms, whereby light and air can be 
admitted to it, are (1) the doorway or 
doorways leading into the second room and 
two very narrow small slits (called voshandans 
and said to be 8 inches high by 4 inches 
wide) in the eastern wall, situated just below 
the roof and overlooking the roof of the 
defendant’s house. 

The room asa consequence is very dark, 
so dark that itis impossible to read, It 
has been used so far as a store-room for 
grain etc. The other room is used for the 
storing of the apparel, etc., of the ladies of 
the household. Sometimes in the hot 
weather the ladies use this second room 
‘for the’ purpose presumably of escaping 
‘from the glare and heat of the ‘oriental 
‘sun, Furthermore the rainevater, , which 
fills’ on the plaintiff’s roof, had a “mode 
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of escape through two parnalas on the eastern 
side, 2. e., through two holes in the parapet 
and thence down the side of the wall 
apparently on to the defendant’s roof. 

About 14 years ago the defendant 
bailt an upper storey to his house and this 
led toa dispute, as the plaintiff naturally 
wished to retain his right to light and 
air through the two slits or roshandans aud 
also his right to discharge the rain water 
through the parualas. A suit was brought 
and a compromise effected: The compromise 
is on the record. It was agreed that the 
defendaut should sc build that the roof of his 
upper storey should be at least six inches 
below the bottom level of the two slits 
and that he should not build a “madgari” 
or parapet on his roof adjoining the plaintiff’s 
‘wall (the word used in vernacular is 
“mulhtk’). The object of these stipulations 
about the “ madgari” and the level of the 
roof was obviously to prevent the two 
voshandaus from being. blocked up and to 
prevent the rain water, which flows off the 
plaintif’s. roof on to that of the defendant, 
from going through the roshandans into the 
plaintiff's room. 

The defendant has now dane three things. 
(1) He has put a new window in the 
north wall of his upper storey. 

(2) He has built a new room with a wall 
17. feet high on the roof of his upper 
storey. The western wall of his room is 
parallel to the eastern wall of the plaintiff's 
house and at a distance of 10 feet from it. 
. Both the eastern and western walls of 
this new room have large openings blocked 
with iron gratings. 

(3) He has raised the roof of his upper 
storey about six inches between the plaintiff’s 
wall and the western wall of his new room; 
so thatit is now on the same level as the 
lower edges of the two roshandans; but he 
has left a small drain six inches deep up 
‘against the plaintiff’s wall (and parallel to 
it) and this he has continued along the side 
of bis own roof so asto lead the rain water 
away into his own compound. The present 
suit was brought by the plaintiff when the 
new constructions were commenced, dnd he 
ae for a mandafory injunction to restrain 
` the 


defendant from carrying ont his 
l intentions. He also ‘applied for a temporary 
‘injunction penting the decision of the. 
` Buit, ; 
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‘also objected to the order as to costs. 
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Apparently the raising of the roof by six 


“ inches and the opening of the new window 


had been-gompleted and the new room had 
risen a few feet only when the Munsif went 
to the spot and viewed it. 

The Munsif allowed the defendant to 
continue the building of the east, north and 
south walls of the new room, but forbade the 
building of the western wall pending the 
decision of the suit. .He visited and examin- 
ed the plaintiff’s eastern room. 

During the course of the suit he again 
inspected the premises and to see what 
would be the effect of the building of the 
western wall of the new room, he had the 
space, which it would occupy, filled with a 
darri aud then he examined the piaintiff’s 
room. 

He found that the interference caused 
thereby in the supply of light through the 
two slits or roshandans was very slight 
indeed, z. e„ he found thatin so far as 
the right to light and air through the two 
slits was concerned there had been no material 
interference with the plaintiffs physical 
comfort or such as to prevent him using the 
room as beneficially as he bad been using it 
in the past. 

He found in regard to the window that 
there was no invasion ofthe plaintiff’s right 
of privacy. 

In regard to the raising of the roof 
he concluded that the drain wastoo narrow 
and that the roof had been raised impro: 
perly. 

He decided 

(1) That there was no necessity to 
restrain the defendant from completing his 
new room and that Rs. 10 was sufficient com- 
pensation for the very slight invasion of the 
right to light and air. 

(2) He dismissed the claim in respect 
to the window, holding that it had been in 
existence for six years before suit. 

(3) He granted an injunction direct- 
ing the defendant to lower the roof six 
inches and in addition to make a drain 
six inches deep in the roof after it had 
been so lowered and ata distance of one 
from  plaintiff’s wall. He decreed 
„accordingly. 

The plaintif -appealed and urged that he 
was eutitled toan injunction in regard to 
the new room and also the new window.. He 
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defendant filed objections tothe award of 
damages and the direction as to the roof atd 
drain. | 

Pending the appeal the defendants finished 
the construction of the room. The lower 
Appellate Court held as follows :— 

In regard to the window, that it had 
been made stx years before suit and there 
bad been no invasion of the plaintiff’s 
privacy. It, therefore, disallowed the appeal 
on this point. i 

In regard to the questionof lightand air 
through the roshandans it seemed to be of 
opinion that the building of the western wall 
of the new room constituted a complete 
obstruction of both light and air, but did 
not hase its decision on this. It held that 
the building of this room even ab a distance 
of ten feet from the plaintiff’s wall was a 
breach of the agreement between the 
parties in the former litigation, that the 
roof of the defendant’s house was to be kept 
six inches below the level of the roshandans. 
That agreement or compromise was 
embodied in the decree in the former 
litigation. The Court, therefore, held that 
the defendant had no right to build a 
room anywhere on his roof at any 
distance whatsoever from the plaintiff's 
wall and as he had completed it during 
the suit, the plaintiff was entitled to a 
mandatory injunction forits demolition and 
. the prevention of any such construction in the 
future. 

In regard to the raising of the level of 


the roof between the new room and the 
plaintiff's wall, it held that the first Court’s 


order was bad in so far asit ordered the 


making of so deep a drain (as it would 
amount to demolishing the roof) and also as 
to the position ordered for the drain, t.e., 
one foot from the plaintiff’s wall. 

It directed that the drain should be two 
feet from this wall and that bricks should be 
put on both sides of it, fut it did not lay 
down any depth for the drain nor can 
it be understood what it meant by saying 
that bricks should be put on both sides of the 


drain. 4 
Plaintiff desires that the vain water 
from his roof shall be allowed to How 


away on the defendant’s’ roof in such a 
manner as to obviate any of it from finding 
“its way through his wall into his room. The 
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defendant appeals and the plaintiff has filed 
objections, 

It is urged 

(1) thatthe lower Appellate Court has 
completely misunderstood the former® com- 
promise ; that.it was never intended thereby 
to prevent the defendant from building a 
second storey provided this can be done 
without invading the plaintiff’s rights in 


‘regard to light, air and flow of water ; 


(2) that there has clearly on the 
facts been no material invasion of any such 
right and the plaintiff has nocause of 
action ; 


(3) tbat in any case the plaintiff is not 
entitled to the injunction granted and the 
defendant is ready to pay reasonable damages 
so as to enable the plaintiff to increase the 
area of the roshandans to the extent of one 
square foot each, as he is entitled to do under 
the compromise decree. 

The plaintiff objects 


(1) to the dismissal of his suit in regard 
to the window ; 

(2) to the change in the order of the 
first Court as to the depth of the drain to be 
made in the defendant’s roof to carry off the 
rain water. 

Taking the objections first it, is clear that 
there is no force in the pleaas to the window, 
there having been- no invasion of privacy. 
In regard to the lower Courts’ order 
regarding the drain, that order is not 
intelligible nor do we see the necessity of any 
drain. Under his former undertaking the 
defendant was not entitled to raise the roof- 
and must maintain it at a level of six inches 
below the bottom level of the +oshandans, 
otherwise an excessive rainfall might pos- 
sibly result in water flowing through those 
roshaundans into the plaintiffs room and 
the defendant cannot be allowed to obstruct 
the free flowing of the water from off his 
own roof in such a way as to cause or to 
make probable any damage to the plaintiff's 
house. : 


In regard to the appeal, we have examined 
the former compromise and we cannot agree 
that it was in the goutemplation of the 
parties that the defendant should never at 
any time build on his roof at any point. The 
building of a second storey, was not even in 
contemplation at that time. The defendant 
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“was building his first storey and the agree- 
ment was thatthe roof thereof was to be 
kept six inches below the roshandans so as 
to allow the water to flow off and that no 
madgatt “or ridge should be built adjoining 
the plaintiff’s wall so as to obstruct the two 
yoshandans, 

There is nothing to show that the defend- 
ant was to be precluded from building, 
provided he did not obstruct the light and air 
going through these two openings. 

Further, to say that a wall built at a dis- 
tance of 10 feet from the plaintiff’s wall 
is a complete obstruction of these openings 
is absurd. 

We have to see whether inthe circum- 
stances of the present case the plaintiff 
is entitled to an injunction and if so, to 
what injunction—(a) in regard to the 
right as to air and light; (b) as tothe flow 
of water. . 

At thecommencement of the suit the 
plaintiff complained of a threatened dis- 


turbance only, but the defendant has since ' 


completed his constructions and it is now a 
case of actnal disturbance or no disturbance 
at all. 

Ordinarily the plaintif in such cases, if he 
is entitled to relief, is entitled to an injunc- 
tion rather than to damages. It is open to 
- him, of course, to be content with damages, 
but section 35 of the Easements Act shows 
that he is not entitled to-an injunction 
except in such cases where he would be 
entitled to recover damages under Chapter 
TX of the Act. 

Section 33 of the Act allows compensation 
to be recovered for the disturbance | of an 
easement provided that the disturbance has 
actually caused substantial damage to the 
plaintiffs. The Explanation to the section 


deals with the meaning of the words “sub-. 


stantial damage.” 


The Court below has not dealt with 
the question of substantial damage but 
the first, Court did and the evidence is on 
record, and we to shorten the proceedings deal 
with the issue here as the evidence is on the 
record. 

(a) We take first the question of light 


and air. We have already pointed out that 
the two ~voshandans are small slits which 


admit very small quantities of both light 
and air; thaf the plaintiff's room has been 
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used in the past only as a store-room 
being really far too dark for any other, 
purpose. The Munsif’s two inspections 
show that the construction of tha 
defendant’s room on tha roof does not 
materially interfere with the plaintiff's 
prevent him using 
his room as beneficially as. he has done 
in the past. As the Munsif has put it, 
the disturbance is “rery slight, so slight 
that he thonght the trivial sum of Rs. 10 
would be ample compensation. We have no 
hesitation in holding on the evidence that the 
disturbance, if any, at all is trivial and not 
material. 


és Eca ' 
De minimus non curat lex.’ The law does 
not concern itself witha distur pence whieh is 
trivial or immaterial. 


In regard to the easement of light and air 
we hold that the plaintiff is not entitled to 
elther damages or injunction. 


(b) Inregard to the flow of water, how- 
ever, the case is different. The defendant has 
raised the portion of his roof between the 
plaintiff's wall and the western wall of the 
new room so thatibis ona level with the 
lower edges of the voshandans. It is true 
that he has made a drain six inches deep 
next to the plaintiff’s wall, but it is extremely 
doubtful if this will suffice to carry off 
easily the result of an extra heavy storm. 
He has acted contrary to the former com- 
promise and there is danger of some damage 
to the plaintiff. In our opinion there has, 
in this respect, been material invasion of the 
plaintiffs right - and the appropriate relief is 
to grant an injunction directing the defend- 
ant to lower this portion of his roof toa 
level six inches below the bottom level of 
the. voshandans and to so arrange that rain 
water falling thereon shall flow away easily 
through proper and adequate channels. 

We have dealt “with all the points in the 
case.. Ib is nota case for damages, as the 
plaintiff came into Courtat once when the 
disturbance was threatened and the clefend- 
ant completed his structures pending the 
suit at his own peril. 


The resultis that we grant the plaintiff a 
mandatory injunction directing the lowering 
of the roof between his western wall of the 
new room and the plaintiff's eastern wall as 
laid down aboye, 
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The rest of the plaintiff’s suit will stand 
dismissed. As he has failed in two-thirdg 
of his suit and succeeded in one-third, the 
parties will receive and pay costs in all 
Courts in proportion to snecess and failure. 

Decree modified, 
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MADRAS HIGH COURT. 

- Seconp Civiu Arrear No. 426 or 1912. 
November 4, 1913. 
Present:—Mr, Justice Sankaran Nair and 

Mr. Justice Oldfield. ` 
SWAMINATHA PILLAI—Derenpanr | 
` No. 83—APpPRLLANt 
TETSUS 
KRISHNA IYER AND OTHERS— PLAINTIFF IND 


Derenvants Nos. 1 AND 2— RESPONDENTS. 
Morigage— Subrogation—Harlier mortgage paid off 
partly by subsequent mortgagee’s money and partly by 
mortgagor—Priority, right of, evtent of. 
Tt is not only when the person claiming subrogation 
discharges the entire debt that he is so entitled. [p. 


` 966, col. 2.] 


Therefore, where an earlier mortgage-debt was 
discharged partly by the money advanced by a sub- 
sequent mortgagee and partly by the mortgagor him. 
self, the subsequent mortgagee is entitled to priority 
to the extent to which his money was applied to pay 
off the earlier debt. [p. 966, col. 2.] 

Second appeal against the decree of the 
Court of the Subordinate Judge of Tanjore, 
in Appeal Suit No. 614 of 1910, preferred 
against that of the District Munsif of 
Trivadi, in Original Suit No. 65 of 1910, 

Messrs. T. R. Ramachandra Aryar and T, 
R. Krishnaswamt Atyar, for the Appellant: 

Mr. T. Rangachariar, for the Respondents. 


JIUDGMENT.—The plaintiff sues to re- 
cover the money due under a mortgage instru- 
ment executed by the Ist defendant in 1905. 
The amount was advanced to discharge a 
mortgage-debt of Rs. 400 dhe to one Sivan 
Sivasami under a mortgage *dated November 
1901. The finding is that the mortgagor 
discharged that mortgage by paying the 
creditor Rs. 300 ont of the amount received 
from the plaintiff and by the execution of a 
promissory note for Rs. 50 the balance, Rs. 50, 
having been given up by the mortgagee. Twa 
appellant’ claims under a mortgage dated 
October 1903 and contends that the plaintiff 
is not entitled to any priority on account of 
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his discharge of the prior mortgage. His 
contention has been disallowed by the lower 
Courts. 


It is argued before us in second appeal that 
though the entire mortgage-debt has Been 
discharged, as only Rs. 300, a portion of the 
mortgage-debt was paid out of the money 
advanced by the plaintiff, and the balance Rs. 
90 was paid by the mortgagor himself, he can- 
not claim a first charge to that extent. Iti is 
contended that it is only when the per son 
claiming subrogation discharges the entire 
debt that he is so entitled. Reliance is plac- 
ed in support of this contention on the cases 
reported in Hanumantha Atyan vy. Meenatchi 
Naidu (1) and Qurudeo Singh v. Chandrikah 
Singh and Chandrikah Singhav. Rashbehary 
Singh (2). l 

It appears to us that this contention cannot _ 
be supported and the question is concluded by. 
authority. In Rupabai v. Audimulam (3) the 
debt due to one Meenakshi Naik, the first _ 
mortgagee under a hypothecation deed 
(Exhibit VIL), was discharged to the extent 
of Rs. 27,713 by’the 4th defendant in that 
suit and the balance, which came to over a lac 
of rupees, by the mortgagor himself, and it 
was argued that the 4th defendant had not, 
therefore, acquired any priority over an 
intermediate mortgagee. The learned Judges 
pointed out that if the whole amount lent by 
the 4th defendant had been applied to pay off 
the entire debt due under Exhibit VII, he 
would have priority of that charge to the ‘fall 
amount. Then they said: “But only Rs. 27,713 
was so applied, and the question is, does 
that fact prevent the application of the: rule 
above stated’, and they replied: “We do not 
think it does.” They pointed out that the | 
hypothecation under Exhibit VII, ż.e., the | 
whole charge, was released and the mortgagee 
after that has no hypothecation on the villages, 
The case according to them was, therefore, | 
governed by the Privy Council ‘udement} m 
Gokaldas Gopaldas v. Puranmal Premsukhdas 
(4) and the defendant No. 5 in that case, who 
had paid a part of the amount of thé first 4 
charge, ranked to that extent and Interest in. 
the priority of that first charge. 

(1) 12 Ind. Cas. 412; 35 y 183; 10 M. L. T. 380; 22 
M.L J. 12; (1912) M. W. N. 158. 

(2) 1 Ind. Cas. 913; 86 0.193; 5 C. L. J. 611, 


(3) 11 M. 345. 
(4) 10 O. 1035; 111. A. 126; Sgnă. Jur. 396; 4 Sar, 


P, ©. J. 543, 
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The decision is thus directly in point and, is 
not overruled by. Hanumantha Atyan y. Meena, 
tchi Naidu (1). Wesee no reason to donbt its 
soundness. We accordingly dismiss the 
second appeal with costs. 

Appeal NA 


BOMBAY HIGH COURT. 

First Civiu Arrear No, 216 or 1912. 
January 8, 1915. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 

VITHAL RAMKRISHNA AND OTHERS — 
TD EFENDANTS—— APPELLANTS 
VETSUS 
PRAHLAD RAMKRISHNA. AND OTHERS— 


PLAINTIFFS——RESPONDENTS. 

Hindu Law—Mitakshara—Slep-grandmother, ehe- 
ther entitled to share with grandsons on partition of 
family estate— Necessary party. 

Under the Mitakshara School of Hindu Law a step- 
grandmother is entitled to a share in the family 
estate on partition of the estate among her grandsons. 
and os necessary party to the partition suit. [p. 969, 
col. 2. 


First appeal from the decision of the first 
Class Subordinate Judge, .Dhulia, in Suit No. 
418 of 1909. l 

Mr. Nadkarni (with him Mr. P, B, Shingne), 
for the Appellants. 

Mr. Gadgil (with him Mr. B. V. Desai), for 
the Respondents. 

JUDGMENT. 

Suan, J.—The interesting question of- 
Hindu Law argued in this appeal arises out 
of the following facts:—One Sitaram died 
leaving a son Ramkrishna and a widow 
Gangabai, ‘the stepmother of Ramkrishna, 
Ramkrishna died in 1892 leaving three sons, 
Vithal, Vishnu and Pandharinath, by His Brst 
wife, whoi is dead, ánd two sons—Prahlad and 
Dinanath—by his second wife, Bai Parvati, 
who is alive. Prahlad and Dinanath with 
their mother Parvati sued the other three 
sons of Ramkrishna fora partition of the 
family estate. Among other things the 
defendants urged’ that Gangabai—their 
grandmother—-wa@s entitled to a share of 
the property, thats she was a necessary par ty 
to the suit and that the property in snit was 
acquired by Sitaram. 
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The learned first Class Subordinate Judge 
of Dhulia held that the grandmother was 
not entitled to any share in the property 
according to Hindu Law and accordingly 
disallowed the objection. He decided the 
other issues in the suit, and passed a decree 
for the partition of the estate in favour of 
the plaintiffs. It was held that Bai Parvati 
was entitled toan equal share with the sons 
of Ramkrishna. The defendants have 
appealed against the decree and renewed 
their objection that Gangabaiis a mrecessary 
party to the suit, as she jis entitled toa share 
in the property in suit according to Hindu 
Law. 


We have had the point argued without 
going into the other questions arising in 
this appeal. The argument has proceeded 
onthe footing that thé property in suit js 
ancestral family property (i. ¢, it was 
ancestral in the hands of Ramkrishna), and 
I have considered the question of law on 
that basis. I say nothing as to whether 
the whole property in suit was ancestral in 


. the hands of Ramkrishna in fact or not. 


The question whether Gangabai i iS g neces- 
sary party or not depends upon fhe view we 
take of her right toashare in the family 
property. The point that arises is, whether 
a step-grandmother is entitled to ashare in 
the family estate when it is to be partitioned 
among her grandsons. It is a point of first 
impression so far as Western India is con- 
cerned. The parties are governed by the 
Mitakshara Law. 


Mr. Nadkarni, for the appellants, argues 
that the word mata used in Yajnavalkya’y 
text (II, 123) is illustrative of a class and 
not ‘restricted to’ the natural mother according 
to its literal meaning. He relies upon the 
text of ‘Vyasa, which is translated in 
Mandlik’s Hindu Law, atpage 44, as fol- 
lows:— “The sonless wives of the father are 
declared equal sharers; and so are all paternal 
grandmothers declared equal to the mother.” 
Tt is also urged by him that the author of 
the Vyavabara Mayukha is in favour of 
allowing a share to the grandmother in 
Accdrdance with Vyasa’s text, and that, in 
the absence of any indication to the contrary 
in the Matakshara, the Vyavahara Mayukha 
should‘ be read as supplementing the Mitak- 
shařa on the point. 


Ni 
ee 
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On behalf of the respondents it is argued 
by Mr. Gadgil that there is no reason to 
attach any weight to Vyasa’s text and that 
Nilakantha does not express any opinion in 
favour of that text in the Vyavahara 
Mayukha. He further relies upon the 
circumstance that there is no reported case 
in which the right of a grandmother to a 
share in the property on a partition among 
her grandsons is recognized in this Presidency, 
and argues that her right, .if any, has been 
obsolete long since. 

1 have carefully considered these argu- 
ments, and though the point does not appear 
to me to be free from difficulty, I am of 
opinion that the grandmother is entitled to 
a share in the ancestral estate ona division 
thereof among her grandsons. 

In the first place, Vijnaneshwara himself 
does not limit the word mata to a natural 
mother, but gives an extended meaning to it 
by including all the wives of father (7. e., 
step-mothers also). This is clear from the 
words used .by him in introducing this 
part of Yajnavalkya’s text: see Mitakshara, 
Chapter I, Sec. VII, paragraph 1: Stokes’ 
Hindu Law Books, page 397. That is how 
these words of Vijnaneshwara have been 
interpreted by: this Court in determining 
the right of astep-mother to a share in 
the estate on a division thereof among the 
sons. Iam not unmindful of the alternative 
reading, which substitutes the word matuh 
(of mother) for the word patneenam (of wives) 
in the latter part of the introductory words. 
But even the use of the word matuh there 
would make no difference in the meaning 
which Vijnaneshwara otherwise indicates 
fairly clearly. 

Then comes the text of Vyasa the mean- 
ing of which is clear, and upon which the 
appellants naturally rely. The question 1s 
not about the meaning of the verse but 
about the effect to be given to it. Vijnanesh- 
wara, inhis commentary on Verses Nos. 4 and 
5 of Yajnavalkya in the Achara Adhyaya, 
points out generally the authority of the 
Smriti writers,and says that as each of the 
Smritis is authoritative, the points not mention- 
ed in one may be supplied from the others, but 
if one contradicts the other there is an option. 

I have stated the rule enunciated by 
Vijnaneshwara with the substance thereof 
in my own words, Yajnavalkya is silent as 
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to the right of a grandmother, and it seems 
to me that Vyasa’s text can be used to sup- 
plement Yajnavalkya’s Smriti. Vyasa is 
unquestionably aSmriti-writer of authority and 
though we have not the advantage of reading 
his verse with reference to the context in 
the original Smriti, the full text of which is 
not available, there can be no doubt about the 
verse, which is quoted by other commentators. 
I do not consider it any strained application 
of the rule laid down by Vijnaneshwara to 
give effect to Vyasa’s text as supplementing 
the rules laid down by Yajnavalkya. It seems 
to me that taking the Mvtakshara by itself 
with the text of Vyasa, it is difficult to say 
that Vijnaneshwara would not allow a share 
to the grandmother. 

This conclusion seems to fit inwith the 
scheme ofthe Yajnavalkya Smrition this 
point. The wives get shares if the division 
takes place during their husband’s life-time, 
they become entitled to shares equally with 
their sons ifthe division takes place after 
their husband’s death under verses 115 and 
123 of the Vyavahara Adhyaya of Yajna- 
valkya, and there is nothing unreasonable or 
incongruous in their obtaining shares equally 
with their grandsons if the division happens 
to be effected by their grandsons. 

It may be mentioned that the view, which 
I take of the Mitakshara on this point, is 
by no means singular. A commentator like 
Apararka on the Yajnavalkya Smriti comes 
to the conclusion that the word mata is to 
be taken as indicating step-mother and others 
and quotes Vyasa’s text in support thereof; 
see Anandasharma, Sanskrit Series, Volume 
XLVI, page 730. In the Balambhatti, 
which isa commentary on the Mvrtakshara, 
the same view as to a grandmother’s right 
to a sbare is accepted. I refer to these 
works as showing merely that the view 
I take of the Mitakshara is a reasonably 
possible view and not as suggesting that 
they ought to form a basis for adopting 
that view. In Bengal the same conclusion 
as tothe right of the grandmother to a 
share under the Afvtakshara is accepted: see 
Badri Roy v. Bhugwat Narain Dobey (1), 

The fact, however, remains that Vijnanesh- 
ewara is silent as to the right of the 
grandmother. In such a case we can and 
must invoke the aid of the Vyavaharn 


(1) 8 ©, 649, 11 C. L. R. 186; 6 Ind, Juz, 636. 
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»-Mayukha and try to harmonise it with the 
Mitakshara if and so far as if may” be 
reasonably possible to do so. 

This brings me to the Vyavahara Mayukha. 
On a careful perusal of Chapter IV, Sec. IV, 
paragraphs 18 and 19 Stokes’ Hindu Law 
Books at page 52 or Mandhk’s Hindu Law at 
page 44), itis clear that Nilakantha brings 
in the step-mother and the grandmothers 
on the authority of Vyasa’s text. I am 
unable to accept the suggestion made on 
behalf of the respondents that Nilakantha 
simply quotes the text of Vyasa but 
expresses no opinion of his own. The 
verse is introduced to point out theshare 
of the step-mother and the grandmother, 
and at the end the author says that by 
the word sarvah (all) even paternal step- 
grandmothers are included. Itis true that 
Nilakantha does notin terms indicate his 
approval of Vyasa’s rule; but I think it is 
clear from the context that he favours Vyasa’s 
view, and apparently quotes Vyasa to justify 
the inclusion of step-mothers and grand- 
mothers. At least it is safe to say that Nila- 
kantha does not bring in the step-mother 
except under the authority of Vyasa, and to 
that extent Nilakantha has been understood 
by this Court as confirming the Mitakshara 
view in the case of Damodardas Maneklal 
v. Uttamram Maneklal (2) I consider it 


reasonably possible to harmonise’ the 
Mayukha and the Mttakshara on this 


point and I think that onght to be done. 
The only argument ofsome weight that re- 
mains to be noticed is that the right of the 
grandmother is obsolete. This argument is 
based upon the absence of any reported 
case recognising the right of the grand- 
mother. This argument was used when 
the question as to the step-mother’s right 
to an equal share with the sons came to 
be considered for the first time. Sir Charles 
Sargent, C. J., however, rejected it, and it 
seems to me that his observations on this 
point in the case of Damodardas Maneklal 
v. Uttamram Maneklal (2) apply with greater 
force to the case of a grandmother. In 
Western India theright of a mother to a 
share on a partition after the death of the 
father- is not treated as obsolete, and I see 
no reason to suppos that the right of 
grandmother is any ‘more obsplete than 


(2) 17 B. 271 at p..281, 
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that of the mother. I am unable to see 
any valid reason for refusing to recognise 


the one while recognising the other. 
Mr. Gadgil has relied upon the case of 


-Sheo Narain v. Janki Parshad (3) in support 


of his argument. It is not necessary to 
examine the reasons given by the learned 
Judges in support of the conclusion they 
arrived at, as they expressly declined to 
consider such a case as we have to decide. 
They- observed as follows after referring 
to the text of Vyasa:— “Therefore if in 
any case the grandmother would be given 
a share, it would be in the event of a 
partition between sons after the father’s 
death. On this point we express no opinion 
as the case before us is not one of partition 
after the father’s demise.” 

Tt follows, therefore, that Gangabai, the - 
step-grandmother, is entitled toashare in 
the family estate with her grandsons and 
is a necessary party to the partition suit. 
The plaintiffs should be allowed to join 
her as a defendant now. 

I do not wish to say anything as to 
the extent of her share, as the point is 
not argued, and as it is not desirable to deal 
with itin the absence of the grandmother. 
The determination of the extent of a 
grandmother’s share may present difficulties, 
according to the varying conditions under 
which the partition may come to be 
effected. But, in my opinion, this is a 
simple case of its kind and need not 
present any difficulty. 

The result, therefore, is that the decree 
of the lower Court is reversed and the case 
sent back to the lower Court for disposal 
according to law, after Gangabai has been 
joined as a defendant. 

All costs to be costs in the suit. 

Heaton, J.—I agree. 

Decree reversed, 


(8) 16 Ind. Cas. 88; 34 A. 505; 9 A. L. J. 749. 





ALLAHABAD HIGH COURT. 
Crvit Revision Petition No, 146 op 1914. 
March 5, 1915. 
a Present:-—~Mr. Justice Piggot. 
SHANKER SINGH—-PLAINTIFF — APPLICANT 
A VETSUS 
Musammat REKHA AND ANOTHER— 


p Derenpanrs— RESPONDENTS, 
himitation Act (IN of 1908), Sch. I, Art, 57-—Suit for 
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money- advanced in payment of goods to be delivered— 
No date fixed for delivery—Enquiry as to date 


of delivery-—-Limitation—Provineial Small Cause Courts 6 


Act, (IX cf 1887), s. 25—Revision. 

In a suit for the balance of money advanced in 
payment of goods to be delivered where no time is 
. fixed for delivery, the Court ought to consider whe. 
ther, by reason of trade custom or some established 
usage well understood by both parties, any particular 
period can be laid down asthe time when the goods 
required in the particular case ought to have been 
delivered, failing this, if should fix some reasonable 
time after the advance of the money, having regard 
to all the circumstances of the case. 

Boiddo Nath Shah v. Lal-uwn-nissa Bibi, T W. R. 164, 


referred to. 

If a Court without making such inquiry as to 
the time of delivery of goods dismisses the snit as 
barred by time holding ‘that the date of payment 
must be taken to be the dato of delivery of the goods, 
the High Court would interfere in revision under 
section 25 of the Small Cause Courts Act, 


Civil revision from an order of the Judea 
of Small Cause-Court of Bareilly. 

Mr. Iqbal Ahmad, for the Appellant. 

Mr. Sham Nath Mushran (for the Hon'ble 
Dr. Te) Bahadur Sapu), for the Respond- 
ents. 
JUDGMENT.—This is an application in 
revision bya plaintiff whose suit for the 
recovery of certain money has been dismissed 
by the Judge of the Court of Small Causes 
at Bareilly. The suit was on the face of it 
one forthe balance of money advanced in 
payment of goodsto be delivered, falling 
under Article 57 of the first Schedule to the 
Indian Limitation Act IX of 1908. The 
learned ‘Judge of the Court below rightly 
appreciated this point, but went on to hold 
that, inasmuch as there was nothing in the 
plaint toshow that any date was fixed for 
delivery of the goods, the date of payment 
must be taken to be the date for delivery of 
goods. The learned Judge was, in my 
opinion, palpably wrong.’ The circumstances 
of the transaction were such, according to 
the allegation in the plaint, that the date of 
the payment of the money could not possibly 
be the date for the delivery of the goods. 
The principles which should govern the 
decision of the Court when a question of this 
sort arises appear to have been correctly 
laid down in a very old ruling, that of 
Botddonath Shah v. Lal-un-nissa Bibi (1). 
The learned Judge of the Court Dbélow 
ought either to have considered whether, by 
reason of trade custom or some establishec 
usage, well-understood by both parties, any 
particular period could be laid down as the 


(D 7 W. R, 164 
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time when the goods required in this parti- 
cular case ought to have been delivered, or ` 
failing this, he should have fixed some 
reasonable time after the advance of the 
money, having regard to all the circum- 
stances of the case. I note that, according 
to the findings of the Conrt below, an’ 
allowance of only thirty days for the delivery 
of the goods would be sufficient to bring 
this claim within limitation. In my opinion’ 
the suit has been thrown out in the Court 
below without adequate inquiry and on a 
misapprehension of the law applicable to the 
ease. It has been contended on behalf of the ` 
defendants-opposite party that a wrong decision 
upon a question of limitation would not of 
itself Justify interference of this Court under” 
section 25 of Act IX of 1887 (the Provincial 
Small Cause Courts Act). Itis not easy to lay’ 
down precise principles to govern the exercise ` 
of the very wide discretion which has, for 
obvious and necessary reasons, been conferred 
upon the High Court by the section above ' 
referred to. In the present case, however, I 
think it is apparent on the face of the judg- ™ 
ment of the Court below that that Court world 
have done better to inquire into the facts of 
the case and to determine the case as a whole, 
including the question of limitation, when 
fully satisfied as to the facts. The application 
before me has been admitted by a learned 
Judge of this Court, and I am not prepared to 
say that the case is one in which in the exercise 
of its discretion it would be unreasonable for ` 
this Court to interfere in the interests of 
justice, I seb aside the order and decree of 
the Court below and remand the case to that 
Court with orders to re-admit the same to its 
file of pending suits and to dispose of it with ` 
due regard to the remarks made above on the 
question of law involved. Costs of this 
application will be costs in the suit, 
. Application allowed. © 


MADRAS ‘HIGH COURT. 
Lerrers Parent APPRAL No. 235 or 1914, 
March 9, 1915. 

Present:—Mr. Justice -Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 
BHEEMA VENKATARAMANA. AND OTHERS’ 
— DEFENDANTS Nos. 1 TO 3—AppeLiants 
COTSUS 
BOMMINI GURAPPA—PLAINTIEE— 


RESPONDENT. 
Compromise—Condition penal Defendant, whether 
relieved, 
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The plaintiff sued the defendant to recover certain: 


property which was sold by the latter to the forma. 
The suit was compromised on condition that the 
defendant should pay into Court a certain sum of 
money within a certain date and that he should get 
shack the promissory notes exhibited in the suit and 
return them cancelled to the plaintiff within the said 
date. The defendant paid the money within the 
date, but took out the notes and deposited them after 
the date. On his applying for entering up satis- 
faction of the deerce: 

Held, that the provision regarding possession to be 
given to the plaintiff, if the conditions were not com- 
plied with within the time limited, was penal and the 
defendant could bo relieved from the penalty. . (Pp. 
971, col. 2.) 

Appeal, under clause 15 of the, Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Wallis, dated 13th March 1914, 
in Civil Miscellaneous Second Appeal No. 78 
of 1913, against the order of the District Court 
of North Arcot in Appeal Suit No. 423 of 1913, 
preferred against that of the Court of the 


Disiriet Munsif of Tirupati in Civil Miscel-. 


laneous Petition No. 155 of 1913, in Original 
Suit No. 357 of 1911. 


Mr. O. V. Ananthakrishna Ajar, for the 
| Appellants. 


Mr. V. O. Seshachari, for the Respondents. 


JUDGMENT .—Plaintiff brought a suit 
against the defendant to recover the property 
which was sold by the latter to the former. 
The matter in suit was compromised; the 
terms of the compromise insofar as they 
are material to this appeal are that the 
defendant should pay into Court a certain sum 
of money within the 13th of January 1918, 
that he should get back the promissory notes 
exhibited in the suit and return them can- 
celled to the plaintiff within the said date, 
The defendant paid the money on the 7th 
January 1913, that is, within six days of the 
time fixed for payment. but he did not get 
back the notes from the Court within the 
time. He took them ont subsequently and 
deposited them in Court on the 4th February, 
16 days after the time given to him, Qn 
Fis applying for entering up satisfaction 
ofthe decree, the Courts below held that 
as the term of the consent decree relating 
to the promissory notes was not complied 
with in time, ‘his application should be 


rejected, fs 


It is contended before us that as the 
notes were in Court, the defendant committed 
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no default in not having deposited them in 
time. We cannot accede to this argument. - 
The orger bound the defendant to get their 
return and to have them cancelled. He has 
undoubtedly disobeyed that clause in the 
compromise. The further question arises, 
whether such a failure disentitles him from 


asking that the Court should relieve him 


against the penal clause relating to the notes 
jn question. This aspect of the question and 
the authorities bearing on it were apparently 
not placed before the learned Chief Justice, 
who rejected the appeal in the admission 
Court. If the learned Chief Justice had 
held that inthe exercise of his discretion 
he was not prepared to give relief to the 
defendart who had undoubtedly committed 
a default we would not interfere in appeal. 
But the view taken by the learned Chief 
Justice apparently owing to the question 
not having been argued before him is, that 
Courts have no power to go behind the terms 
come to between the parties. We feel 
constrained to differ from this conclusion. 
It was held in Nagappa v. Venkat Rao (1) 
that the fact that a compromise is embodied 
in a decree of the Court is nota reason for 
holding that the ordinary incidents of a 
contract will not apply to it. In Ana Sheikh, 
Mohidin Tharagan v. Vaditvalagtanambia 
Pillai (2), a case practically on all fours 
with the present one, the learned Judges 
held that a penalty in a contract of com- 
promise will be relieved against. We regard 
the provision regarding possession to be 
given to the plaintiff, if the conditions are 
not complied with within the time limited, 
as penal, the object being to secure the 
prompt payment of the money by the defend. 
ant. The money itself was-paid- before the 
time fixed. The provision for the return of 
the promissory notes was intended to safeguard 
against their possible fraudulent negotiation. 
As they were in the custody of the Court, 
there was mo possibility of the plaintiff 
suffering in this way from their non-return 
within the time limited. Time in such cases 
is not ordinarily of the essence of the contract 
and when the interests of third parties are 
not affected-justice will be defeated bya 
too strict adherence to the wording of the 
(1) 24 M. 265. 
(2) 29 


1) 
2) 22 Ind, Cas, 87; (1914) M, W. N. 92, 


979 
‘In the matter of AKHOY KUMART DEBI. 


compromise without regard to the object 
intended to be secured by it. In Kumara Ven- 
kata Perumal v. Thatha Ramasawmy Chetty (8) 
quoted by Mr. Seshaghariar, the learned Judges 
held that a compromise, in addition to being a 
contract, has the further quali8cation of 
being an adjudication so asto attract the 
provisions relating to ves judicata. That case 
does not affect the present question. 

In this case, there is no allegation that 
the rights of the third parties have been 
prejudiced; the notes were in Court. We 
think that this is a fit case for relieving the 
defendant from the penalty ; but we can only 
do so on conditions :— 

(a) He must pay thesum of Rs. 792-6-0 
with interest at 6 per cent. from 21st June 
1911 to 13th January 1913 and with interest 
at 9 per cent. from that date to the date of 
payment within six weeks. from the date of 
this order. 

(6) He must pay all the costs incurred 
by the respondent in all the Courts. _ 

(c) Satisfaction of the decree will be 
entered on his complying with the above 
conditions. 

(d) Jf the money including interest and 
costs is not paid within the time mentioned, 
his application -will be dismissed with costs 


im all the Courts. 
(3) 9 Ind. Cas. 875; 35 M 7 
M. L. T. 487; 21, M. L. J. 709. 


75; (1911) M.W.N. 290; 9 
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CALCUTTA HIGH COURT. 


APPEALS FROM ORIGINAL Cryin Orpers Nos. 9: 


AND 10 or 1915. 

February 23, 1915. 
Present:-—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe. 

In the matter of AKHOY KUMA RI 
DEBI a MINOR. 

Srimat? SURALA SUNDARY 

~ DEBI-—APPELLANT id 
versus. z 
Srimati HAZARI DASSEE DEBI-— 
RRSPONDENT 
AND 
Srimati GOSSAIN DASSEE DEBI—— 
APPELLANT 
versus 
Srimatti HAZARI DASSER DEBI— 
RESPONDENT. 
Guardians and Wards Act „VIII of 3890), s. 7 (3) 
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— Guardian, appointment of —Minor, welfare of— Will 
to bg considered independent of Probate. 

- There is no power in a Court to appoint a 
guardian, unless the Court is satisfied that itis for . 
the welfare of the minor that the order should be 
passed, gud that the appointment of the guardian 
will not infringe sub-section (3) of section 7 of the 
aka and Wards Act. [p. 972, col. 2; p. 973, col, 


In such cases where a Will is set upa Judge has 
jurisdiction and is bound to consider that there 
is a Will although Probate has not been granted. 
[p. 973, col. 1.) 

Sayad Shahu v. Hapija Begam, 17 B. 560, Chinna- 
sami v. Hariharabhadra, 16 M. 880; 3 M. L. J. 121 
and Pathan Alikhan Badlukhan v. Bai Panibai, 29 
B. 832, referred. f 

Messrs. Norton and Langford James, for the 
Appellants. 

Mr. S. P. Sinha, for the Respondent. 

JUDGMENT.--There are two. appeals 
from an order appointing a guardian of-a 
Hindu widow aged l4. There is no power 
in the Court to appoint a guardian unless 
the Court is satisfied that it is for the 
welfare of the minor that the ortler should 
be passed. In support of the application 
there is no affidavit on which the Court 
can act. More than that, ib seems to us 
that in the circumstances the case should 
have waited until the return of Maharaja 
Tagore, the head of the family, in order that 
it might be seen whether he was willing to 
accede to a course which was apparently 
acceptable to both parties and would have 
solved the present difficulty. As it -is, we 
have the curious position that an enter 
appointing a guardian has been made on 
materials which do not comply with the 
requirements of the law and at the same 
time a Rule has been issued on another ap- 
plication and is pending for the determination 
of the question whether some one else should 
not be appointed guardian. 


The proper course now to follow is | 
this, We set aside the order of Mr, Justice 
Imam and send back the case in order that 
it may be re-heard by him if the petitioner 
thinks fit to put in, proper evidence in 
support of her application. Her application 
should be heard together with the application 
pf Mr. Langford James client and also of 
Mr. Norton’s client, if she (thinks fit to 
make an application; and in any case 
nothing should he done until the views of 
Maharaja Tagore have been ascertained. 
Finally we think before making ‘any order 
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the Court must be satisfied that the appli- 
cation is for the welfare of the minor and 
that the appointment of the guardian will 
not infringe sub-section 3 of section 7 of 
the Act. 

In our opinion the Judge had jurisdiction 
and was bound to  consider that there was 
a Will although Probate had not been 


granted; and.that appears to us to be the 


- result of several authorities: Sayad Shahu V. 
Hapija Begam (1), Chinnasami v. Harihara- 
bhadra (2) and Pathan Ali Khan Badlukhan 
v. Bai Pänibai (3). The fact that there 
is a contest as to the validity of the Will 
may indyce the Court to exercise its discre- 
tion one way or the other, as for instance, 
it may possibly defer deciding on the 
questiofi of guardianship until the question 
of Probate has. been determined. But it 
is not open to the Court to say that-it will 
refuse to take notice of the Will. 


We allow the appeals. 


..client). We make no order as to the costs of 
Mr. James” client. 
i ppeal allowed. 
(1) 17 B. 560. 
(2) 16 M. 380; 3 M. L. J. 121. 
(4) 19 B. 832. 


ALLAHABAD HIGH COURT. 
JUNEGUTION Seconp Civic Appean No. 493 
or 1914. 

March 8, 1915. 
` Present:—-Mr. Justice Chamier and 
Mr. Jusitce Piggott. 
BADAN-—JUDGAMENT-DEBTOR— APPELLANT 
Versus 


MURARI LAL AND ANOTHER— DECREE- 


HOLDERS—— RESPONDENTS. 

- Mortgage—Mortgagor inheriting interest in prior 
mortgage—Extinguishment of prior mortgage-—Merger 
—Subsequent mortgagee, right of. 

eWhere a mortgagor inherits the interest of the 
mortgagee under a prior mortgage, the prior mort- 
gage is extinguished, and the mortgagor cannot set 
it up against a subsequent mortgagee. [p. 974, col. 2. ] 

Acquisitions by'a mortgagor enure asa rule for 


the benefit of his moPigagee, thereby increasing the. 


value of his security. . Tp. 974, col, 2.) 

Otter v, Vaux, 2 K. & J. 650, ‘affirmed 43 E. R. 
1383; 106 R. R. 285; 6 De G. M. & G. 638; 26 L. J. 
Ch. 128;.3 Jur. (2 s.) 169; 5 W. R. 188; Platt v. Mendel, 
(1884) 27 Ch: D, 246; 54 L, J. Ch. 1145; 51 L. r, 
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The respondent will ; 
pay the costs of the appellant (Mr. Norton’s- 
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424; 32 W. R. 918; Bhaju Chaudhri v, Chuni Lal, 6 C. 
L. J. 95; 11 C. W. N. 204, approved of. 

Raja ‘Kishen Dut v. Raja Mumtaz Ali Khan, 6 ©. L. 
R. 213; 6 I. A. 145; 5 0. 198; 4 Sar. P. C. J. 17; 8 
Suth. P. C. J. 637; Rafique and Jackson's P. C. No, 58; 
3 Ind. Jur. 426; 3 Shome L. R. 1; Ajudhia Prasad vy. 
Man Singh, 25 A. 46; A. W. N. (1902) 176; Thorne v. 
Cann, (1895) A. C. 11; 64 L. J. Ch. 1; 11 R. 67; 71 
L. T. 852, Johnson v, Webster, (1854) 4 De. G. 
M. & G. 474; 3 Eq. R. 99; 24 L J. Ch. 300; 1 Jur. 
(x.s.) 145; 3 W.R. 8d; 2 Sm. & G. 186-43 E. R. 592; 24, 
L. T. (0. $.) 178; 102 R. R. 225; Mohesh Lal v. Mohant 
Bawan Das, 10 I. A. 62; 9 C. 961; 13 C. L. R. 221; 7 
Ind. Jur. 382; 4 Sar. P, C. J. 424; Adams v. Angell, 
25 W. R. 139, affirmed 46 L. J. Ch. 852; 36 L. T. 334; 
5 Ch. D. 634; Gokaldas Gopaldas Purammal Prem- 
sukhdas, 10 C. 1035; 11 I. A, 126; 8 Ind. Jur. 396; 4 
Sar. P. C. J. 548, referred to 


Second appeal from a decree of the District 
Judge of Meerut reversing that of the Addi- 
tional Subordinate Judge, Meerut. 

Mr. Avhal Jhand, for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapru and 
Mr. Surendro Nath Sen, for the Respondents. 

JUDGMENT.—tThe question for decision 
in this appeal is whether the respondents are 
entitled, as held by the lower Appellate Court, 
in execution of a decree on a mortgage to bring 
the property to sale free from a prior mort- 
gage. Theappellant mortgaged the property 
first to Umrao Singh and afterwards to Bhup 
Singh. Umrao Singh sued on his mortgage 
without impleadig Bhup Singh and obtained 
a decree for sale, which he transferred to the 
appellant’s brother Bahal. Bhup Singh 
transferred his mortgage to the respondents, 
who obtained a decree for sale subject to the 
prior mortgage. Bahal died leaving the 
appellant as his sole heir. The respondents 
have now applied for execution of their 
decree, and they claim to be entitled to bring 
the property to sale free from the prior 
mortgage, on the ground that, when Bahal died 
and the benefit of the prior mortgage passed 
to the appellant, that mortgage merged in 
the appellant’s proprietary right and was 
extinguished. The appellant on the other 
hand contends that no merger took place. 
The first Court held with the appellant, but 
the lower Appellate Court accepted the conten- 
tion of the respondents. Hence this appeal. 

Section 101 of the Transfer of Property 
Act was referred to in the course of: the 
arguments, but that section appears to apply 
only to the converse case of the owner of an 
encumbrance becoming the absolute owner of 
the property, though it is not easy to see why 
the words “is or” were inserted “in the 
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section. ‘There being no legislative provision 
on the question for decision, the case must 
be decided according to broad principles of 
equity and good conscience, with such assist- 
ance as may be afforded by reported decisions 
of the Courts. We have not been referred 
to any case that is precisely in point, but 
there are several cases which bear more 
or less closely on the point now before us. 
The question whether an encumbrance acquir- 
ed or paid off by the absolute owner of the 
property is to be considered extinguished or 
kept alive for his benefit is, according to a long 
line of authorities, generally one of intention. 


In the case of Thorne v. Cann (1) Lord Mac-- 


naghten said: Nothing, I think, is better settled 
than this, that when the owner of an estate 
pays charges on the estate which he 1s not 
personally liable to pay, the question whether 
those charges are to be considered as extingu- 
ished or as keptalive for his benefit is simply 
a question of intention. You may find the 
intention in the deed or you may find it in the 
circumstances attending the transaction, or yow 
may presume an intention from considering 
whetber it is or is not for his benefit that the 
charge should be kept on foot.” The decision 
in Johnson v. Webster (2) shows that the rule 
is the same where the owner of an estate 


_ inherits a charge thereon. In the absence of 


expressed intention to the contrary, it will be 
presumed that when a person claiming to be 
absolute owner of property acquires or pays 
off a mortgage thereon, and there is no 
subsequent encumbrance, he intends to extingu- 
ish the mortgage, but where there is an 
encumbrance intermediate between the 


- mortgage paid off or acquired and the owner- 


ship of the property, the presumption is the 
other way [See Johnson v. Webster (2), Mohesh 
Lal v. Mohant Bawan Das (8), Adams v. 
Angell (4) and Gokaldas  Gopaldas v. 
Puranmal Premsukhdas (5)). 1+ would 
be very much to the, advantage 


‘of the appellant to keep the ,first mortgag 


e 
(1) (1895) A. C. 1l; 64 L.J. Ch. 1; ILR. 67; 71 


. L. T. 852. 


(2) (1854) 4 De G M. & G. 474; 3 Eg. R. 99; 24 
L. J. Ch. 300; 1 Jur. (x. 8.) 145; 3 W. R. 84,2 Sm. & 
G.186; 43 E. R. 592; 24 L. T. 10. s.) 178; 102 R. R. 

+ 


25. 

: (3) 10 L A. 62; 9 0. 961; 18 C. L. R. 221; 7 Ind. 
Jor. 382; 4 Sar. P. O. J. 424. è 
(4) 25 W. R. 139, affirmed 5 Ch. D. 634; 46 L. J 

Ch, 352; 36 L. T. 334. i 
(5) 10 C. 1035; 111. A, 126; 8 Ind, Jur. 396; 4 Sar. 


~ pP, O. J. 548. 2 
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alive, and in various ways which need not be 
@etailed he has shown that he wishes to keep 
it alive. The question is whether the rule 
stated above, Which is fonnded on the clearest 
equity and has, as we have shown, been applied 
by their Lordships of the Privy Counetl’ to 
Indian cases, applies to the case before us in 
which both mortgages were made by the 
owner of the property, who however wishes to 
hold one up against the other. In England 
and also in India it has been held that if the 
owner of an estate creates and pays-off a 
mortgage, the mortgage merges in the owner’s 
estate, and that an owner who has paid offa 
prior encumbrance cannot set it up against 
his own mortgage [See Otter v. Vaux (6), the 
dictum of Chitty, J., in Platt v. Mendel (7) 
and Bhaju Chaudhri v, Chant Lal (8) |. Like 
the general rule, this exeeption to it seems to 
us to be founded on the plainest equity. 
Does the fact that the appellant inherited the 
prior mortgage furnish any ground for distin- 
guishing the present case from the cases last 
referred to? We think not. Indeed we are 


-jnclined to think that the fact that the 


appellant acquired the rights of the prior 
mortgagee without having to pay for them, 
makes the case somewhat stronger against 
him than if would have been if he had paid 
for them. It seems tous that it would be 
inequitable to allow the appellant toset up a 
mortgage which he himself created, but on 
which be has had to pay nothing, against a 
subsequent mortgage which he “ undertook 
personally to discharge. Acquisitions by a 
mortgagor enure as a rale forthe benefit of 
his mortgagee, thereby increasing the value 
of his security, see Raja Kishen Datt v. Raja 
Mumtaz Ali Khan (9) and Ajudhia Prasad v. 
Man Singh (10). On the whole we are of 
opinion that the decision of the lower 
Appellate Court is correct. To avoid mis- 
apprehension we may add that it bas not been 
shown that the appellant’s brother left any 
debts. The prior mortgage would, of course, 
be liable in the hands of the appellants for the 


(6) 1856) 2K. & J. 650, affirmed, 43 E. R. 1881; 
166 R. R. 235; 6 De. G. M. & G. 638; 26 L. J. Ch. 
128; 3 Jur. (x. s.) 169; 5 W. R. 188, 

(7) (1884) 27 Ch. D. 246; 54 L. J, Ch.1145; öl D. 
T. +24; 32 W. R. 918. . 

(8) IL ©. W. N. 284; 5 C. L. J, 95. 

(0) 5 C. 198 ap. 210; 5 C. b. R. 213,6 I. A. 145; 
4 Bar. P. C. J. 17; 7 Suth. P. ©. J. 637, Rafique & Jack- 
son's’ P. C.No. 58; 8 Ind. Jur, 426; 8 Shomo, L. R. 1, 

(10,25 A.'46; A. W. N, (1902) 176. 
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„debts of his brother. There could be no ques- 
; tion of merger to the prejudice of the brother’s 
creditors. 

The appeal is dismissed with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp CIvIL APPRAL No, 728.0r 1915. 
March 29, 1915. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shadi Lal. 

MEHR CHAND-—Derenpant—APPELLANt 
Versus 
Tur AMRITSAR BANK in Ligurpation— 


PLAINTIFF -—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VIII, r. 6— 

Suit by Oficial Liquidator for recovery of money due to 

|, Company—Defendant having money in fiwed deposit 
with Company—Set-off—Companies Act (VI of 1882), 
ss. 147, 150. 

A debtor th a Company who is not a member of 
the Company is entitled, in an action by the Liquidators 
to recover the amount due from him, to plead by way 
of set-off that an ascertained sum of money Is then 
due to him from the Company and to claim that only 
such balance (if any) asis due to thé Company is 
recoverable from him. [p. 976, col. 2.] 

Anderson’s case, 3 Eq. Cas. 337, referred to. 


Where, therefore, in a suit by the Official Liquidators 
of a Banking Company in liquidation for recovery of 
money due to the Company, the defendant claimed to 
set off a sum of money due to lim from the Company 
on account of his fixed deposit: 

Held, (1) that the suit was an ordinary suit for 
recovery of money not brought under any special 
` provisions of the Indian Companies Act 1882, and on 
general principles it was open to the defendant to 
claim a set-off under the provisions of Order VIII, 
rule 6, of the Civil-Procedure Code; [p. 977, col. 2.) 

(2) that in order to find out whether the amount 
due to the defendant was “ascertained” or not, the 
date to be taken into consideration under the ralc 
was not the date of the winding up, but the date of 
the institution of the suit, [p. 978, col. 1.] 


Sovereign Life Assurance Company v. Dodd, (1892) 
2 Q. B. 573; 62 L. J. Q. B. 19; 67 L. T. 396; 41 W. 
R. 45 Reference under Presidency Small Cause Courts 
dct, s. 69, 28 M. 240, followed. 

In re Whitehouse 5" Co., (1878) 9 Ch. D. 593; 47 L. 
J. Ch. 801; 33 L. T. 415; 27 W. R. 818, distinguished. 


Second appeal from the decree of the 
District Judge, Lahore, dated the Sth 
March 1915, reversing that of the Senior 
Subordinate Judge, Lahore, dated the 4th 
March 1915, dismissing plaintiffs claim. 
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o Lala Dhanpat Rai and Sardar Kharak Singh, 


for the Appellant. 

Mr. Herbert, for the Respondent. 

JUDGMENT.—-The Amritsar Bank, Limit- 
ed, which is at present being wound up 
under the orders of the District Judge, has, 
through the Official Liquidators appointed 
by the Court, brought the present suit for 
recovery of the sum of Rs. 1,057 due from 
the defendant, Diwan Mehr Chand, to the 
Company. Defendant admits that the said 
sum is due from him, but in answer to 
the plaint claims fo set-off, under Order 
VILI, rule.6, of the Civil Procedure Code, 
a sum of money due to him from the 
Company. lt is admitted that defendant, 
prior to the date when the winding-up 
commenced, had in fixed deposit with the 
Company asum of money which more than 
covered the amount of his debt to the 
Company; that at the date aforesaid this 
deposit had not matured; but that prior to 
the date of suit, the fixed period had 
elapsed and in the ordinary course of things 
the amount would have been payable to 
defendant. 

There is no dispute about the facts, and 
it is frankly admitted that the present suit 
has .been brought in order to obtain a 
definite reling from this Court whether 
upon the facts as above stated, the defendant, 
who represents a class of persons who are 
inno way members of the Company but 
are at one and the same time both debtors 
to and creditors of the Company, has the 
right when sued by the Liquidators for 
recovery of thesum due from him to plead, 
as a set-off to the claim, the amount which 
under ordinary circumstances would be pay- 
able to him at the date of suit from the 
Company. 


The Subordinate Judge held that defend- 
had the gighb to claim this set-off and 
upon this finding dismissed plaintiff’s suit, 
with costs to be paid from the estate. The 
learned District Judge, upon appeal, was 
of a contrary opinion, and reversing the 
decree of the Subordinate Judge, granted 
plaintiff the decree prayed for, but directed 
that the ccsts of all parties throughout 
should be borne by the Company in sliqui- 
dation. 

From this latter decree a second appeal 


- has been preferred to this Court and: we 
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have heard the question of law argued very 
fully and ably by the learned gentlemen who 
respectively represented the appellant and 
the Liquidators, respondents. 

In our opinion, there can be no doubt that 
the Subordinate Judge was right in allowing 
the set-off and in dismissing the claim. 
The suit as laid was an ordinary suit for 
recovery of money; it was not brought under 
any special provision of the Indian Companies 
Act, 1882, and unless there is some peculiar 
provision in that Act to the contrary, the 
defendant ‘would be entitled, under Order 
VIII, rule 6, of the Civil Procedure Code, to 
set off against the plaintiff's demand any 
ascertained sum of money legally recoverable 
by him from the plaintiff, provided that 
the sum in question did not exceed the 
pecuniary limits of the jurisdiction of the 
Court and that both parties filled the same 
character as they did in the plaintiff’s suit. 

Section 4 of the Civil Procedure Code 
provides, however, that in the absence of any 
specific provision to the contrary, - nothing in 
the Code shall be deemed to limit or otherwise 
affect any special or local law now in force 
or any special jurisdiction or power conferred 
or any special form of procedure prescribed 
by or under any other law for the time 
being in force. 

The question..then is whether there is 
anything in the Indian Companies Act, 1882, 
- (the only special Act which can possibly 
affect the question before us) which expressly 
or by necessary implication deprives defend- 
ant of the right which he claims? > 


Admittedly there is no such express pro- 
vision in the Act, for section 150, which 
alone deals with the question of set-off, Is 
` concerned solely with the rights and liabilities 
of contributories. It is urged, however, that 
the concluding sentence of section 147 of 
the Act, which directs theeCourt to “ cause 
the assets of the Company to be collected 
and applied in discharge of its liabilities” 
existing at the date of the winding-up 
order, necessarily negatives the possibility 
of a debtor to the Company being able to 
claim a set-off. We are unable to accept 
this contention. In the first place, if styess 
is laid upon the word “ assets”, it is merely 
begging the question to argue that assets 
must mean assets without any deduction. In 
-. the next place, it is to be remembered that 
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the Indian Companies Act of 1882 is closely 
modelled upon the English Companies Act 
of 1862, and that at the time when it was 
enacted, the Legislature must have been 
well aware of Le. g., Andersons case 
(1)} the rulings of the English Courts 
to the effect that a debtor to the Com- 
pany, who was not a member of the 
Company, was entitled,in an action by the 
Liquidators to recover the amount due from 
him, to plead by way of set-off that an 
ascertained sum of money was then due to 
him from the Company, and to claim that 
only such balance (if any) as was due to the 
Company was recoverable from him. The 
Legislature was also, of course, well aware 
that apart from any special provisions to, 
the contrary in the Act,the debtor would 
be entitled, under the general provisions of 
section 121 of the Civil Procedure Code of 
1859 and of section 111 of the Code of 1882, 
to claim the right of set-off. Inthe cireum- 
stauces, and having regard to the fact 
that the question of set-off so far as it 
concerned the right of contributories was 
not overlooked, we may safely assume that 
it was not the intention of the Legislature 
by implication to deprive debtors of rights 
to which they would be entitled under similar 
circumstances in England, and to which they 
are entitled under the general procedure law 
of this country. 

The rule in England is well-established; 
in actions by the Company on the one hand 
and non-members on the other, the ordinary 
rules of set-off are applicable, with this 
exception that since the Judicature Act, 1876, 
the rules in bankruptcy apply if the Company 
is insolvent [see Lindley. on Companies, 
Volume I, page 387, Volume JI, page 1025; 
Halsbury’s Laws of England, Volume 5, page 
877 ; Buckley’s Companies Act, 1862, (8th 
Edition), page 409; Stiebel’s Company 
Law, pages 1234-1237, and authorities 
cited. | 

Thesamerule has beenapptied in this eountry 
[Ahmedabad Advance Spinning and Weaving 
tompany v. Lakshmi Shankar (2), a case of a 
Company being wound-up compulsorily, and 
Reference under Presidency Small Cause 
Courts Act, s. 69 (3), a case of a voluntary 


(2) 80 B. 178; 7 Bom. L. R, 246, 


n 8 Eq. 887; 86 L. J. Ch. 78; 15 W. R. 246. 
(3) 28 M, 240. Pa 


7 
Rad 


Vol. XXVII) 
MEHR (HAND V, AMRITSAR BANK. 


winding-up) and in Russells Indian Com- 
panies: Act, 3rd Edition, at page 469, there 
18 ‘the following passage: 

“There is nothing in the Act 
which expressly relates to set-off between 
a Company and non-contributories, but it 
has long been established that when a 
Company is being wound up, whether an 
action is brought by the Company or a 
proof is carried in by a creditor of the 
Company in the winding-up, a set-off of a 
liquidated sum is admissible.” 


It is urged, however, that this rule is 
inequitable and in effect amounts to an 
undue preference of a debtor-creditor over 
mere creditors, inasmuch as the former by 
means of this rule practically succeeds, 
or may in certain cases succeed, in getting 
the full value of the debt owed to him 
by the Company, whereas ordinary creditors 
of the same: Company can get payment 
only pro rata. But there is a distinction 
between the case of a creditor demanding 
his money from a Company in liquidation 
and the case of a debtor-creditor resisting 
a claim made upon him for payment of 
his debt to such Company, and im this 
connection we would refer to the judgments 
of Lord Esher, M. R., and Bowen, L. J., 
in Sovereign Life Assurance Oompany v. Dodd 
(4). Apart, however, from this, we obviously 
cannot refuse to recognize a claim by way 
of set-off if it is authorized by law 
-and not opposed to any provisions of the 
Indian Companies Act, 1882. As a 
matter of fact, however, the privilege 
is recognized as a  oprovisicn of law 
in the Indian Insolvency Act (11 and 
12 Vict., c. 21, 4. 39), the Presidency Towns 
Insolvency Act, 1909, (section 47) and the 
Indian Provincial Insolvency Act, 1909, 


(section 30) and in each of these cases the: 


very same objection, grounded upon undue 
preference, might equally well be urged. 
We may take it, therefore, that the 
Legislature has deliberately decided that 
_ this objection has not, in insolvency cases 
at all events, such force as to deprive a 
debtor-ereditor of his ordinary rights. 

Another objection to the rule is that it 
is likely to encourage illicit - trafficking in 
claims against a Company &hich is being 


(4) (1892) 2 Q. B. 573; 62L. J, Q. B.19; 67 L. T, 
396; 41 W, R. 4 
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wound-up. For example, Ao owes Rs, 20,000 
“to a Company which is being wound up. 
B owes the said: Company Rs. 1,000, and 
the Company owes him Rs. 20,000. A, in 
order to get rid of his liability, buys from B 
for some practically nominal sum (say 
Rs. 5,000) the latter’s claim against the 
Company, and thereafter, when sued for 
his debt of Rs. 20,000, sets off the claim 
for Rs. 20,000 which he has purchased 
from B. This no doubt will be a danger, 
and though the legality of the practice has 


. been doubted [ Smith, Fleming and Companys 


case (5)] the learned editor of Lindley’s 
work questions “whether the language of 
the Act is sufficiently clear to defeat 
tke practice” (Vol. 2, page 1026). This 
difficulty was referred to in .\nlerson’s case 
(1) and as the learned Judge there re- 
marked: “if a case had actually occurred 
of persons going about and buying up 
debts at under values, different considera- 
tions might arise.” Anderson's case (1) was 
decided in 1866 and from. the fact that 
since then there appears to be no decision 
of the English Courts directly dealing 
with this aspect of the question, we may 
safely infer that risky speculations of this 
kind have not commended themselves to 
even unscrupulous creditors of Companies 
in liquidation. The’ point is not before us 
in the present case and upon it, therefore, 
we need say no more than that, as 
at present advised, we have grave doubts 
whether the Courts would in any circum- 
stances vecognize the validity of any such 
assignment of a debt made after a petition 
had been presented for the winding-up of 
the Company by which such debt was 
payable. 


On general grounds, therefore, we must 
hold that it was open to the defendant 
in this case to claim a set-off under the 


provisions of *Order VIII, rnle 6, of the 
Civil Proceduré Code. We have now to 
consider whether upon the facts of the 


present case the defendant is debarred from 
relying upon these, provisions. 


Mr. Herbert’ argued that the rule in 


amnestion is not applicable, inasmuch as (a) at 


‘the date of the winding-up of the Company 


(5) 1 Ch. App 589; 36 L. J. Oh. 333; 12 Jur. (x. s.) 
, 808; 15 L. T, 148; 15 W. R. 78. 
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the time for payment’ of defendant’s fixed, 


deposit had not matured, ard asa result 
the amount of such deposit was, in any 
event, not then recoverable by law; (b) at 
the said date and ‘even at the date of 
suit, the amount due to defendant was 
‘not “ascertained” as defendant could not 
claim payment of his debt in full 
the amount due to -him could not be 
ascertained until the Liquidators were in a 
position to pay off all the Company’s 
creditors pro rata, and that it might con- 
ceivably happen that the available assets 
of the Company would prove insufficient 
to enable the Liquidators to pay 
ereditors even a proportionate amount of 
their respective claims, and (e) that as 
between the Liquidators and the defendant 
the parties did not “fill the same character” 
within the meaning of the rule. 

These objections were considered by the 


Bombay High Court in the case to which | 


reference has been made above and were 
held, for reasons which appear to us con- 
elusive, to be without force. As regards 
the first objection, we might, however, add 
that under the rule the date to which we 
have to look is not the date of the winding- 
up but the idate of institution of the suit 
[ Sovereign Life Assurance Company v. Dodd (4) 
and Reference under Piestdency Small Cause 
Courts Act, section 69 (391. Itis conceded that 
under normal circumstances defendant would 
have been entitled at the date of suit to 
claim payment of his deposit which “had 
then become payable, and in the circum- 
stances we must hold that the first objec- 
tion fails. . 

The second objection is equally untenable 
and with regard to it we need only refer 
to-the-case of the Sovereign Life Assurance 
Company (4) and the decision of the Bombay 
High Court in the case cited above. 

In support of the third olMection (which 
is also disposed of in the* Bombay High 
Court case), Mr. Herbert relied upon 
certaine observations of Jessell, M. R., inthe 
ease of In re Whitehouse 5: Co. (6). But that 
ease dealt with the position of a coxtri- 
butory to the Company and the ratio 
decidendt was that a contributory owas 
not entitled to set off a debt owed tohim 


(6) (187819 Ch. D. 595; 47 L. J. Ch. 80]; 89 L. T, 
415; 27 W. R. 181. 
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by the Company against a call upon him 
made by the Liquidator because while it 
was the Company that owed him the debt, 
it was the Liquidator who was enforcing the 
call, the debt of the contributory in the latter 
event being due not to the Company but to the 
Liquidator. Some doubts have been thrown 
upon the correctness of this distinction by the 
decision of the Court of Appealin Pyle Works 
case (7), but the remarks of the Master of 
the Rolls can in any case have no rele- 
vancy toa claim -of set-off preferred by a 
non-member ofthe Company. As a result 
we are of opinion that it was competént to 
defendant to claim the set-off preferred by. 
him in answer to the plaintiffs suit, and 
as the amount of the set-off admittedly was 
in excess of the sum claimed by plaintiff, 
we hold that the Subordinate Judge was right 
in dismissing the suit. We accordingly 
accept the appeal and dismiss plaintiff’s 
suit with costs throughout. The costs will 
be paid by the estate of the Company in 
liquidation. 
Appeal allowed. 

(7) 44 Ch. D. 534; 59 L. J. Ch, 489; 62 L. T. 887; 

388 W. R. 674; 2 Meg. C. R. 83. 


BOMBAY HIGH COURT. 

Srconp Crvic APPEAL No. 652 or 1913. 
‘January 18, 1915. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 

GAJANAN BALKRISHNA DESHPANDE 
——PLAINTIFE—A PPHLLANT 
versus 
KASHINATH NARAYAN DESHPANDE 


— DerenDANT— RESPONDENT. 

Hindu Law—-Adoption-—Step-brother, whether can be 

legally adopted Nanda Pandita, opinion of, value of. . 
, Under Hindu Law the adoption of a step-brother is 
not invalid. [p. 980, col. 2.] 

The opinions of Nanda Pandita, when they are not 
supported by any text of the Smriti writers, are 
generally speaking recommendatory and not manda- 
tory. [p. 980, col. 1.] 


Second appeal from the decision of the 
District Judge, Thana, in Appeal No. 298 of 
1911, reversing the decree passed by the 
Subordinate Judge of Mahad, in Civil Suit 
No. 297 of 1900. 

Mr. Setlur Gvith him Mr? S. S. Patkar), 
for the Appellant, — io. ee, ae 


a 


Vol. XXVIII] 


Mr. Jayakar (with him Mv. W. B. Pradhan), 
- for the Respondent. 

JUDGMENT.—Two-. questions of law 
have been argued in this appeal-~one 
relating to the validity of an adoption, the 
other relating to estoppel. The facts which 
give rise to the question of adoption 
are not in dispute now and may be briefly 
stated. One Yeshawant died leaving four 
sons—Venkatesh by one wife, and Ganpat, 
Madhav and Narayan by another wife. 
Venkatesh died many years ago after 
adopting his step-brother, Narayan. Narayan 
died leaving a son—-Kashinath, who was 
the defendant in the trial Court and is 
the respondent here. There was a division 
among the brothers, -whether during or 
‘after the life-time of Venkatesh does not 
appear to be clear and is not material. 
Ganpat died sonless, leaving a widow, 
who died in 1908. Madhav had a 


son, 
Balkrishna, who died leaving a son, 
Gajanan, who was the plaintiff in the 


Court below and is the appellant here. The 
dispute relates to Ganpat’s share in a 
certain allowance, which, the plaintiff says, 
he is entitled to share equally with the 
defendant, the latter contending that he is the 
exclusive owner of Ganpat’s interest in 
the allowance. The parties are Prabhus by 
caste. It is common ground now that if 
the adoption of Narayan by Venkatesh be 
valid, the plaintiff must succeed. 

In the lower Courts the defendant urged 
‘that the adoption by Venkatesh of his 
younger half-brother, Narayan, was invalid. 
The lower Courts. have differed as to the 
validity of the adoption, the trial Court 
holding ib to be valid, the Appellate Court 
holding it to be invalid. 

In the second appeal before us, the 
same question has been raised. Mr. 
Setlur, for the appellant, contends that the 
adoption of a half-brother is not invalid 
according to Hindu haw, that the long 
course of decisions of- this Court is in 
favour of the view that the restrictions 
recommended by Nanda Pandita are not 
really binding, and that the doctrine of 
niyoga, upon which, the lower Appellate 
Court has relied in deference to the opinion 
expressed by Dr. Bhattacharya “in his 
treatise on Hindu Law, affords no basis 
for invalidating an adoption, ‘which is 
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eotherwise valid—at least so far as this 


Presidency is concerned: Mr. Jayakar, for 
the responflent, strongly relies upon the 
opinion of Nanda Pandita expressed in the 
Dattaka Mimansa “im his commentary on 
the expression ‘bearing the reflection of a 
son’ (putrachhyayavaham) in Caunaka’s text, 
in paragraphs 16 to 20, particularly 
paragraphs 17 and 19 in Chap. V. It is 
argued that the Mitakshara and the Vyava- 
hara Mayukha do not affordany assistance 
on this point, and that in matters of 
adoption the opinions of Nanda Pandita are 
entitled to great weight and ought to be 
given effect to. Mr. Jayakar concedes that 
the restrictions arising out of the necessity . 
of a valid marriage between the natural 
mother and the adoptive father being possible 
are merely recommendatory, except as to 
the three specified cases of a daughter’s 
son, sister’s son and mother’s sister’s son 
mentioned in Cakala’s text. But his argument 
is that the test of a valid marriage being 
possible between the natural mother and 
the adoptive father is quite distinct from 
that based on the doctrine of myoga 
or of incestuous connection (vruddhasam- 
bandha) and that though the re- 
strictions arising from one are ‘held to 
be recommendatory, the restrictions arising 
from the other two tests are not so held. 
He does not lay any stress on the restrictions 
based upon the rules connected with the 
practice as mvyoga. But he maintains that 
the restrictions based upon the prohibition 
of incestuous connection (tiruddhasambandha) 
have nowhere been held to be merely 
recommendatory, and ought to be held 
mandatory. ‘The adoption in question is 
vitiated, it is argued, as any connection 
between the step-mother and the step-son 
would be incestuous. It is also argued that 
the sentiment, of the community favours 
suchrestrictions and that the sentiment is 
clearly expressed by Nanda Pandita. 

‘We have given our best consideration to 
these arguments, particularly as Mr, Jayakar 
has insisted that in none of the decided 
cas@s has this point been considered and 
decided, and that in none of the cases except 
Sue ib was necessary to consider it. We 
are, however, unable to. accept the sugges- 
tion that the argument is new or that it has 
not been considered, or that it was not 
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necessary to consider it on previous occa-, 


sions; and quite apart from the previous 
decisions weare unable to think that the 
argument 18 sound. 

It has been held by this Court in a number 
of cases that the opinions of Nanda Pandita, 
when they are not supported by any text of 
the Smriti writers, are generally speaking 
recommendatory and not mandatory: see 
Bat Nani v. Chunilal (1), Vyas Chimanlal v. 
Vyas Ramchandra (2), Ramachandra Krishna 
Joshi v. Gopal Dhondo Joshi (8), Yamnava 
Govind Appaji v. Laxwnan Bhimrao (4) and 
Ramkrishna v. Chimnaji (5). Their Lord- 
ships of the Privy Council have indicated 
substantially the same view as to certain opini- 
ons of Nanda Pandita in Srimati Uma Deyi v. 
Gokoolanund Das Mahapatra(6) and Sri Balusu 
Gurulingaswami v, Kri Balusu Ramalakshma- 
mma (7). Itis quite true that in some of 
these cases the opinions of Nanda Pandita 
that were under consideration were- not the 


same as those with which we are concerned. 


now. But it is difficult to say that of the last 
three cases of this Court above referred to. 
In the case of Yamnava Govind Appait 
v. Lavuman Bhimrao (4) Sir N. Chanda- 
varkar, J., after considering these very 
opinions of Nanda Pandita (in paragrphs 
16 to 19 of section V of the Dattaka 
Mimansa), expressed his conclusion in 
the following clear and definite terms :— 
“It is a reasonable inference to draw from the 
whole of the Dattaka Mimansa that Nanda 
Pandita intended that anybody could be adopt- 
ed, so long as he was not within tbe cases 
specified as prohibited, so long as, that is, 
he was not the sister’s son, or the daughter’s 
son or the mother’s sisters son.” This 
decision was followed in the case of Ramkrish- 
na v. Chimnajt (5). It is difficult to see 
how the argument based on the test of viru- 
adhasambandha could have been passed over in 
Ramkrishna’s case (5) without ® consideration 
when the decision of the District Judge in 
that case, which was:reversed by the High 
Court, was based substantially on that 
ground. We have heard nothing in the 


D 
2B 978 at pp. 978, 979. 
4 B. 478 at p. 481; 2 Bom. L. R. "63. š 
2 B. 619 at p. 633; 10 Bom. L. R. 948. 
6 Ind. Cas. 180; 36 B. 533; 14 Bom. L. R. 543. 
1 Ind. Cas, 34; 15 Bom. L. K. 824, 
I 


5 I. A. 40. 
26 I. A. 113; 22 M. 398; 3 ©. W. N. 427, 
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course of an interesting argument from Mr. 
Jayakar, which can induce usto think that 
there is anything in the decisions of this 
Court bearing on this point which requires 
to be reconsidered. ' 

Apart from the decisions we would find 
no serious diffculty in arriving at the same 
conclusion and in holding that the opinions 
expressed by Nanda Pandita in his commen- 
tary on the expression putrachhyayavaham are 
merely recommendatory and not mandatory in 
the absence of any support from any Smriti 
writer. Itis not suggested that the particu- 
lar opinions expressed in paragraphs 17 
and 19 of section V are supported by any 
such authority. 

We have considered the dictum of Muttu- 
sami Ayyar, J., in Srzramulu vy. Ramayya (8) 
that the adoption of a half-brother is Invalid, 
and the decision of the Sadar Diwani Adalat 
of Bengalin Baboo Runjeet Singh v. Baboo 
Obhye Narain Sing (9) thatthe adoption of an 
elder brother by a younger brother is invalid. 
Woe are not sure thatthe Madras High Court 
would now accept the dictum of the learned 
Judge as finally decisive of the point. But 
apart from that, in determining the weight 
to be attached to the opinions of N anda 
Pandita on this point in Western India, we 
must prefer to be guided by the decisions of 
our Court. 

The learned District Judge might well 
have paused before setting aside an adoption 
made more than fifty years ago, acquiesced in 
by all the parties concerned during this long 
period and questioned for the first time by the 
present defendant apparently under the induce- 
ment of resisting the plaintiff’s claim, and 
might have scrutinized the opinion of Dr. 
Bhattacharya more closley, particularly when 
the learned author himself expresses a doubt 
as to the applicability of the restrictions based 
on the rules of yoga to this Presidency : 
see Bhattacharya’s Hindu Law, 3rd Edition, 
pages 169-170. 

We, therefore, hold that the adoption of 
Narayan by Venkatesh is valid. Having 
regard to the view we take of the adoption, 
it is not necessary to decide the question of 
estoppel which has Ween argned in this 
appeal, : : 

The result%s that the decree of the lower 


(8) 3 M. 16, 
(9) (1817) 2 Sel. Rep. 316; 6 Ind. Deo. (o. s,) 597, 
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* SASHI BHUSAN HAZRA t., ASWINI COMAR SAMANTA. 


Appellate Court is reversed and that of the 

trial Court restored, with costs of this and 

the lower Appellate Court on the defendant. 
Decree reversed, 


CALCUTTA. HIGH COURT. 
. Seconno Civin Appears Nos. 2574 AND 3795 
to 8797 or 1910. 

November 28,°1912. 
Piesent:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 

PASHI BHUSAN HAZRA—Derenpanr— 
APPELLANT (IN ALL) 

CETEUS 

In No. 2574 
ASWINI COMAR SAMANTA. AND OTHERS 
——PLAINTIFFS— RESPONDENTS. 
In No. 3795 
KALI DAS SAMANTA AND OTHERS—- 
PLAINTIFYS—RESPONDENTS. 

In No. 3796 

HARADHAN PAL-—PLAINTIPH——- RESPONDENT 
IN No. 3797 

9 OGENDRA NATH SAMANTA AND OTHERS 


— PLAINTIFFS— RESPONDENTS, 

Bengat Tenancy Act (VIII of 1885), ss. 105, 109— 
Statutory bar- Settling  rent— Settlement Officer's 
decision, finality of—Remand, if necessary~~Appeal, 
second-—Tenants of fixed rents, status of. 

Tt is impossible to get behind the statutory bar 
raised by section 109 to the rent fixed in proceedings 
under section 105 so far as the proceedings have 
boen properly conducted. [p. 981, col. 2.] 

Pandab Dowart Dus v. Ananda Kishun Chakravarti, 
7 Ind, Cas. 102; 12 ©, L. J. 195; 14 0. W. N. 897 and 
Shambu Chandra Hazra v. Purna Chandra Pal, 
35 C. 176; 7 0.1. J. 103; 12 ©. W. N, 122, referred to. 
“Where a Settlement Officer goes wrong in deciding 
the question under section 106 which does not arise, 
his decision, so far as it is a decision settling rent, 
cannot be interfered with andon such a point no 
second appeal can lie, and also no remand is necessary, 
the question of rent being finally settled. [p. 981, col.2. | 

The tenants whose rents eannot be enhanced are 
at liberty to call themselves anything they like, 
whether settled raiyats or raiyats at fixed rates or any 
obher class of raiyats. [p. 981, col. 2.] 


Appeals against the decrees of the Subor- 
dinate Judge, third Court of Hughly, dated 
the 29th of July 1910, reversing that of 
the Munsif, secowd Court at Uluberia, dated 
the Ist of Febryary 1910, and remanding 
the suit to that Court to decsde on its merits 
and the question of limitation. 


Dr. Rash Behary Ghose, Babus Sarat 
Chandra Roy Chowdhury and Charu Chandra 


e Bhattacharyya, for the Appellant. 


Babu Nagendra Nath Ghose, for the Re- 
spondents. 


JUDGMENT.—-We are of opinion that 
these appeals must succeed, on the simple 
ground that it is i pössible to get behind 
the statutory bar raised by section 109 to 
the rent fixed in proceedings under section 
105 so far as these proceedings have been 
properly conducted. Even if we accept 
the contention raised before this Court in 
the case of Pandab Dowari Das v. Ananda 
Kishun Chakravarté (1), there is nothing m 
that decision which wilitates against 
the decision of the Chief Justice and Mr. 
Justice Giedit in this'very Court reported as 
Shambu Chandra Hazra v. Purna Chandra 
Pal (2). In that case the Chief Justice laid 
down very clearly that even if the Settlement 
Officer had gone wrong in deciding the ques- 
tion under section 106 which did not arise, 
his decision, so far as-it was a decision settl- 
ing rent could not be interfered with, and 
on such a point no second appeal can lie. 
The Court followed this up by reversing the 
erroneous and incompetent decision of the 
Settlement Officer under section 106 or which 
purported to beunder section 105, but it 
declined to interfere with the rent fixed and 
that rent, which was then fixed, is the very 
subject of this appeal; so that the learned 
Doctor who appeared for the appellant says 
that it is immaterial to him whether the 
tenants chose to call themselyes settled 
vatyats or ratyats at fixed rates or by any otber 
name they choose. All he wants is his 
Rs. 112 andodd of rent, and that he must have. 


The learned Subordinate Judge has gone 
behind the decision under section 105 and so 
far as he has done so, his judgment and 
decree cannot be supported. We see that 
the Appellate order was that the entire 
decree of the Munsif was set aside and the 
suits were remanded to the Court below for 
decision on the merits along with the ques- 
tion of limitation. But it appears to us that 


‘the question of rent being finally settled 


fio wana is necessary, Inasmuch as we 


(1) 7 7 Ind: Cas, 102; 140. W. N. 897; 12 O. L. J, 
195. 
(2) 35 C. 176; 7 O. L. J. 108; 12 0. W. N. 122. 
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have already said that the parties are agreed 
that the plaintiffs-respondents can call them- 
selves by any name they please. It does not seem, 
therefore, necessary to further waste the time 
of the Courts in arguing what their particular 
status is. It has already been held by this 
Court that their rent cannot be enhanced 
and, therefore, they are at liberty to call 
themselves anything they like. 

There is no substantial question remain- 
ing to be decided and the appeals are, there- 
fore, decreed; the rent as fixed by the Settle- 
ment Officer is upheld and the Munsif’s 
decision that the suits are incompetent by 
reason of section I09 is restored. The suits 
will, therefore, stand dismissed. 

The appellant is entitled to his costs in this 
Court. Both the parties will bear their 
own costs in the lower Courts. 

Appeals allowed. 


MADRAS HIGH COURT. 
APPEAL AGAINST Orper No. 307 or 1914. 
March 2, 1915. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 

T. K. PARASU PATTAR, AND ANOTHER— 
Derenpants Nos, 1 AND 2—AppruLants 
versus 
T. K. VENKATACHALA PATTAR— 
PLAINTIFV—RESPONDENT. 

Practice—Appellate Court, pronouncement, of—Sub- 
ordinale Court, duty of, to follow—Subordinate Court 
acting otherwise— Procedure, legality of. 

It is the duty of a Subordihate Court to accept a 
pronouncement made by an Appellate Court which 
the parties have chosen not to appeal against and 
have acted upon. [p. 982, col. 2] ; 

A Judge acts illegally in acting upon documonts 
which have been pronounced by, the Court to which 
he is subordinato as nob binding ou the parties, fp. 
933, col, 1.) 7 

Appeal against the order of the Court of 
the Subordinate Judge of South Malabar at 
Palghat in Miscellaneous Petition No. 1662 
of ?914 in Original Suit No, 23 of 1909. 

Messrs. T. R. Ramachandra <Atyar and 
N. Narayana Sarma, for the Appellants. 

Mr. A. Sundaram, for the Respondent. 

JUDGMENT.—-A suit was filed for’ parti- 
tion of the family properties. In the course 
. of the suit, the matters in dispute were 
referred to an _ arbitrator. While the 
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proceedings were pending before him, the 
parties filed two statements which are 


* marked as Exhibits A and B, by which 


they agreed to a particular mode of division 
‘regarding some of the properties in suit. 
The partition of the other properties was “to 
be made by the arbitrator and an award 
dealing with all the properties was to be 
passed. The arbitrator presented his award 
to the Court. It was objected to on the 
ground that the arbitrator acted partially 
and was induced by corrupt and improper 


motives in his decision. The defendants 
asked that the award be set aside. In their 
petition they stated that they had no 


objection to the division of the properties 
as proposed by the parties in Exhibits A 
and B. But the Subordinate Judge set 
aside the whole award, on the ground of the 
misconduct of the arbitrator and directed 
the suit to be posted for disposal before 
him. Against this order, a revision petition 
was filed. One of the grounds taken was 
that the lower Court ‘should have upheld the 
award in so far as it dealt with the 
properties covered by Exhibits A and B. 
Mr. Justice Oldfield held that the order 
superseding the arbitration was not perverse 
and with reference to the contention that 
the Subordinate Judge should not have set 
aside the award in its entirety, the learned 
Judge pointed out that Exhibits A and B 
were only given conditionally. We under- 
stand the learned Judge to mean that the 
agreements were intended to assist the 
arbitrator aud were not binding and final 
contracts as between the parties. There was 
no appeal against the judgment of Mr: 
Justice Oldfield. When the case came on 
for trial, the Subordinate Judge criticised 
the judgment of the learned Judge of this 
Court and refused to act upon his conclusion. 
Weave surprised at the attitude of the 
Subordinate Judge. It was his duty to have 
accepted a pronouncement which the parties 
have chosen not to appeal against and to 
have acted uponit. The Subordinate Judge’s 
order passing a decree in terms of. Exhibits 
A and B must be set aside, as these docu- 
ments have been held not to bind the parties 
in the suit. Mr. Sundaram argues that the 
statements in the judgment of Mr. Justice 
Oldtield vegardjng Exhibits A and B are 
only obiter and are not binding on the lower 
Court or on. the parties.* We ‘cannot 
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accede to the contention. That statement 
was necessary for the conclusion come to 


by the learned Judge; if wrong the order ® 


should have been appealed: against. We 
must reverse the order of the Subordinate 
Jadge, as he acted illegally in acting upon 
documents which have been pronounced by 
a Court to which he is subordinate as not 
binding on the parties. Hach party to bear 
his or their own costs. 
Appeal allowed. 





BOMBAY HIGH COURT. 
ORIGINAL Sron Orvik Appeat No. 50 ov 1914, 
February 18, 1915. 
Present:—-Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Davar. 

In re THE INDIAN SPECIE BANK, LTp, 
S. N. POCHKRHANAWALLA—. 
ÅPPLICANT 
versus 

C. A. PATVARDHAN AND otgers— , 


RESPONDENTS. 

Companies Act (VI of .1882), s. 58—Share- Kalan — 
Transfer of share-—-Transferee’s name not registered— 
Winding-up of Company—Liquidation proceeding — 
Share-holder, right of, to have transferees name 
entered as contributory—Suficient cause—Default 
— Delay. 

Where a share-holder having sold his shares in a 
Company applied to the Company for registration 
but before registration the Company w rent into 
liquidation, the “share-holder is entitled, under section 
58 of the: Companies Act, to have the names of his 
transferees entered in his place as contributories 
only if hẹ shows absence of sutticient cause or 
default or unnecessary delay in entering that fact in 
iy register on the part of the company. [p. 992, col. 
L 


FACTS of the case appear from the following 
order of Macleod, Ji—These are four sum- 
monses issued at the instance of S. N. Poch- 
khanawalla (hereinafter called the applicant) 
which were cansolidated and adjourned into 
Court under the following circumstances. 

The applicant had been placed by the 
Liquidator on the list of contributories in 
Schedule A for a very large number of shares 
which stood in his name ou the register 
of- share-holders on the 29th November 1913 
when the windwg-np of the Company 
commenced. . ° 

On the day fixed for #he settling of 
the list of coniributories, a great many persons 
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appeared in answer to notices served upoil 
them by the applicant, who wished to have 
their names substituted for his in Schedule 
A in respect of various lists of shares sold 
to them. The four persons above-named 
appeared by Counsel and as they were 
prepared to proceed with the hearing of the 
question in dispute, although the applicant 
should have taken out summonses according 
to the regular procedure, I commenced the 
hearing and directed the applicant to remedy 
the defect by applying for summonses, which 
has now been done. 


The applicant, before the winding-up com- 
menced, sold 3884 shares to Patvardhan, 25 
to Damodar Hemandas, 30 to Girdharlal 
Harilal and 5 to Jagjiwandas Kahandas; 
the transfers had been . executed by the 
transferor and his transferees and had been 
lodged with the Company for registration, 
but they have not been initialled by any of 
the Directors to show they have been approy- 
Board and consequently the 
names of the transferees do not appear on 
the register of share-holders. The applicant 
now contends that the names of those 
transferees should be entered in place of 
his name in Schedule A in respect of the 
shares so transferred by him, his name being 
relegated to Schedule B. In the same way, 
the applicant had sold a number of shares 
to a number of other persons against whom 
summonses have been granted, and the 
decision in the present summonses will 
govern the result of those summonses. 


The following Articles of Association 
are relevant for the purpose of this case: 


“45. Every such intrument of transfer 
shall be executed both by the transferor 
and transferee, andthe transferor shall be 
deemed. toremain the holder of such share 
until the name of the transferee is entered 
in the register of share-holders in respect 
thereof anda fee of such amount, as the 
Directors may froin time to time cirect not 
exceeding four annas per share, shall be 
payable by the transferor in respect of every 
share transferred. l 
. “46. The Board may decline to register 
any transfer of shares in respect whereof 
any share-holder is indebted to the Company 
for calls, interest or otherwise or whilst any 
sum of money is due from such share-holder 


984 
In ve THE INDIAN SPHOIE BANK, 


io the Company, either solely or jointly, on 
any account whatsoever. 

“47. The Board may also 
register any transfer of shares if the Board 
shall not approve of the proposed transferee 
and the Board shall not be obliged to give 
any reason for declining to do so. The 
member desiring to sell bis share shall, in 
every case, submita writing in the following 
form for the approval by the Directors of 
the intended transferee if the Directors 
require to do so. The registration of a 
transfer shall be conclusive evidence of the ap- 
proval by the Directors of the transferee being 
a member of the Company.” 

Under section 147 of the Indian Companies 
Act, 1882, which governs these proceedings, 
the Court has power when settling the list 
of contributories to rectify the register of 
members in all cases where such rectification 
is required in pursuance of section 58. 

Section ƏD is as follows:— 

58. Ifthe name of any person is fraudu- 
lently or without sufficient cause entered 
in, or omitted from, the register of members 
kept by any Company under this Act, or if 
default is mide, or unnecessary delay takes 
place, in entering on the register the fact of 
‘any person having ceased to bea member of 
the Company, the person or member aggriev- 
ed, or any member ofthe Company, or the 
Company itself, may, by application to the 
principal Cotirt of original civil jurisdiction 
in the district or place in which the registered 
office of the Company is situate, apply for an 
order of the Court that the register may bo 
rectified; and the Court may either refuse 
such .application, with or without costs to be 
paid -by the applicant, or it may, if satisfied 
of ihe justice of the case, make an order for 
the rectification of the register, and may 
direct the Company to pay all the costs of 
such application and any damages the party 
aggrieved may have sustained. 
“The Court may, in any proceeding under 
this section, decide any questjon relating to 
the title of any person who is a party to 
such proceeding to have his name entered 
in, or omitted from, the register, whether 
such question arises between two or more 
“members or alleged members, or between 
any members or alleged members and the 
Company, and whether there bas or has not 
geen default on the part of the Ccmpany; and 
benerally the Court may, inany such proceed- 
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ing, decide any question that if may be 
necessary or expedient to decide for the 
rectification of the register: Provided that 
the Court may direct an issue to be tried'in 
which any question of law may be raised; 
and an appeal in the manner directed by the 
Code of Civil Procedure shall lie.” 

This section does not appear to have been 
the subject of any reported decision of the 
Indian Courts, but the corresponding section 
35 of the English Companies Act, 1862, has 
been a constant source of difference of 
opinion amongst the learned J udges i in decid- 
ed English cases. The word ‘fraudulently’ 
appears to have been inserted in section 58 
in consequence of the decision in Ha parte 
Kintrea (1), but it hardly appears necessary. 
The words in the second part “whether there 
has or bas not been default on the part of the 
Company’ appear to have been inserted as 
the result of the decision in Ex parte Shaw (2), 
but it does not seem that any importance 
need be attached to them as they have been 
omitted in the corresponding section 38 of 
the Indian Companies Act, 1913. 

The section runs as follows:— 

“38. (1) Tre 

a) the name of any person is fraudulently 

or without sufficient cause entered in or 


A 


omitted from the register of members ofa . 


Company; or 

“(b) default is made or unnecessary delay 
takes place inentering on the register the 
fact of any person having ceased to be a 
member; the person aggrieved, or any’ member 
of the Company, or the Company, may apply 
to the Court for rectification of the register. 

“(2) The Court may either refuse the 
application, or may order rectification of the 
register and payment bythe Company of 
any .damages sustained by any party aggriev- 
ed, and may make such order as to costs 
as it in its discretion thinks fit. 

“(8) On any application under this section 
the Court may decide any question relating to 
the title of any person who isa party to the ap- 
plication to have his name entered in or omitted 
from the register, whether the question arises 
between members, or alleged members, or 
between members or alleged members on the 
one hand and the Company on the other hand; 


* (1) (1869) 5 Th. App. 95; 18 W. R. 197; 39 L. J. 
Ch. 198; 21 L. T. GBR, 


(2) Gen 2o, B. D. 463; 46 L. J. Q. B. 894; 861. - 


T. 578; 26 W. RB. 5 
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and generally may decide any question neces- 
‘sary or expedient to be decided for rectifica-e 
tion of the register: : m 


“Provided that tho Court may direct an 
issue to be tried-in whichany question of 
law may be raised; andan appeal from the 
decision on such an issue shall lie in the 
manner directed by the Code of Civil 
Procedure, 1908, on the grounds mentioned 
in section 100 of that Code.” 


5 

This section, which has been re-drafted 
to correspond with sectio 32 of the English 
Companies Act, 1908, shows how the first 
paragraph, of section 58, should be read, vz., 
If— 


“(à) the name of any person is fraudulently 
or without sufficient cause ‘entered in, or 
omitted from, the register of members 
kept by the Company under this Act,/or 

‘(b) if default is made, or unnecessary 
delay takes place, in entering on the register 
the fact of any person having ceased to be 
a member of the Company...” 


The word ‘entered,’ according to its 
ordinary grammatical conrstruction, must 
refer to an original entry of a person on the 
register in respect of one cr more shares and 
it is to the original entry that objection 
must be taken, and not to the fact that 
although the original entry is unimpeach- 
able, circumstances have occurred which 
require the objector’s name to be removed. 


- So the word ‘omitted’ must refer to an act 


of omission by the Company either hy 
refusing or neglecting to place a certain 
name on the register. But it may be said 
that a person rightly entered on the 
register who has sold his shares may complain 
that his transferee’s name has been omitted 
without sufficient cause, in which case he 
could apply under the first part of the 
section as well under the second, aud that 
is in accord with the judgment of Brett, 
L. J., in Ex parte Shaw (2), where he says: “TE 
seems to me that no case can be within 
the. section which is not within the first 
part of it; but there may be cases within 
the first part that are not, within the second.” 
The decision in that case seems to set at 
rest the question whether in order to give 
jurisdiction to the Court to order rectification 
of the xegistere under section 85, it was 
yecessary that there should be actual default 
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or unnecessary delay by the Company. 
Shaw instructed Smith to purchase for him 
40 shares in the Diamond Rock Boring 
Company. Smith arranged with Sir E. 
Piers to sell 40 shares of which he was 
the registered owner. Piers executed the 
transfer and sent it with the scrip to the 
Company for the transfer to be certified. 
Piers then sent the transfer to Shaw who 
returned it executed to Smith. Smith then 


disappeared with the transfer and the 
Company. declined to register Shaw as 
the owner of the shares. There was no 


question of any default on the part of the 
Company which submitted itself to -the 
Court. It was held the case came within 
the first part of the section which moreover, 
later on, gave the Court . jurisdiction to 
decide in any sach proceeding any question 
of title between members or alleged mem- 
bers or between members and alleged 
members .on the one hand and the Company 
on the other hand. 

It must be noted thatin Shaw’s case (2) the 
Company had refused to register Shaw as 
the owner of the 40 shares, that the 
Company was not in hquidation and that 
there was a question in dispute between 
Shaw and Piers asto who was the owner 
of the shares. In the present case there 
is no dispute regarding title between the 
applicant and his opponents. No doubt 
when the bargain was completed and the 
transfers executed, the transferees became 
the equitable owners of the shares and the 
question is whether the register, which did 
not contain their names when the winding- 
up commenced, should be rectified by their 
names being entered. 

Mr. Setalvad contended that this should 
be done irrespective of the question whether 
there was default or unnecessary delay on 
the part of the Company. He relied on 
the decision of Malins V. C.,in Ward and 
Garfit's case (2). On the 3rd May 1866, 
Garfit executed a transfer of 40 shares 
in Overend, Gurney & Co., to Ward who 
executed the transfer, on or before the 
9th May, when the transfer was lodged 
for® registration with the Company, The 
Company stopped business on the 10th May 
“and a petition for winding-up was presented 
on the 11th. Thereafter a voluntary winding- 


(8) (1867) 4 Eq. 189, 
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was detérmined on by the share- 
order for continumg the 
winding-up under the supervision of the 
Court was made on the 17th Jne. The 
Liquidators registered all the transfers 
lyirg atthe Company’s office at the time 
of the stoppage including the transfer to 
Ward. The Articles of Association contained 
Articles similar to Articles 45-48 of the 
Company in this case. The Vice-Chancellor 
said (page 196):— 

“The terms of the 35th section are very 
extensive, and give a general power, of 
which there are numerous instances; and 
the Court may, either with or without costs, 
if it is satisfied of the justice of the case, 
make an order to rectify the register generlly. 
That is an absolute power, where the circum- 
stances are such as, in the opinion of the Court, 
called for its exercise. The Court is armed 
with power (which is the important part of the 
section) to decide any question necessary 
or expedient’. for the rectification of the 
register; and Iam now called on to decide 
whether the equitable title, which is clearly 
vested in Mr. Ward, must not be completed 
by making it legal, and whether he must 
not fulfl all the obligations which such 
legal title would throw upon him. I am 
of opinion that I am armed with this power, 
and that Mr. Ward’s name and not Mr. 
Garfit?s ought to be puton the register.” 


In Musgrave and Hart’s case (4) Malins, V. C., 
expressed the same opinion as in Ward and 
. Garfit’s case (3), but refused to rectify the re- 
gister on the ground that the purchaser had 
not executed the transfer before the winding- 
up order was made. But the Vice-Chancellor 
expressed the opinion that he would have 
done so but for the recent decision of the 
Appeal Court in Marino’s case (5). In that 
case the transfer had been sent to the 
Company for registration without being 
executed by the trausferee. I€ was proved 
that it had been the uniform usage for the 
Company to: require the transfer to be 
executed by both transferor and transferee 
although the Company had not adopted the 
Schedule in the Act which made that 


+ 
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imperative. The Vice-Chancellor 
ethe following passage from the judgment 
of Turner, L.J., whose liberal interpretaion of 
section 85 met with the approval of the 
Appeal Court in Hw parte Shaw (2) :-— 
“The respondent has to make out that 
the Company was guilty of default in not taking 
his name off the register, although, according 
to their ordinary practice, his name could 
not be taken off except upon production of 
a deed executed, not only by himself as 
the transferor of the shares, but by the 
person to whom hes transferred them.” 
In Shepherd’s case (6) Shepherd sold five 
shares in the Joint Stock Discount Company 
to Higgs, both parties executing the 
transfer which was lodged on or before the 
3rd March 1866 for registration with the 
Company. Onthe 8rd March at a special 
meeting, the Directors resolved that no 
transfer of shares now in the office be 
registered without express sanetion of the 
Board except to new Directors. A petition 
for winding-up the Company was presented 
on the 7th March anda winding-up order 
was made. It seems . that Higgs. had ‘no 
objection to being put on the register. 
Romilly, M. R., said: [Shepherd’s case (7). ] 


“I think I cannot put Mr. Higgs upon the 
register 
had the power, if they exercised it bona 
fide, and considered it to be for the benefit 
of the Company, to refuse to make the 
transfer... That being so, I am of opinion 
that the Official Liquidator had no power 
afterwards to put any one else upon the list 
of share-holders.” | 

Inthe Appeal Court Turner, L. J., said 
after quoting section 35: 

“ According to this section, in order to 
maintain Mr. Shepherd’s case, it is necessary 
for him to show that-there was default or 
unnecessary delay on ‘the part of the 
Company in entering’ on the register the 
transfer of his shares to My. Higgs. But 
how do the facts stand? The transaction 
between Shepherd and Higgs takes place 
in the month of December, the transfer 
is completed as between the parties, but 
nothing is done as between either party and 
the Company untilthe 3rddf March. According 


(6) (1866) 2 Ch. App. 16; 36 L. J. Ch. 82; 15 L, T, 
198; 15 W. R. 26 | 4 Wé 
(7) (1866) 2 Bq 564 at p. 566. 
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to the course of practice of his Company, 
the ordinary meetings of the Directors wera 
held once a week, and their last weekly 
meeting was on the lst of March. It was 
not, therefore, until the Sth of March that, 
in the ordinary course of business of the 
Company, the consideration of this transfer 
could come under the notice of the Directors. 
But before the Sth of March arrived, the 
petition, on which the winding-up order was 
afterwards made, had been presented...I 
think, therefore,. this is not a case in 
which itcan be said that there was any 
default, or any unnecessary delay, on the 
part of the Company in entering the name 
of Higgs on the register.” 

It seems in this particular case, when the 
transfer was not lodged in time to give the 
Directors an opportunity of considering 
whether it should be sanctioned or not, the 
order of the Master of the Rolls was right, 
and Cairns, L. J., says at page 21: 

“It seems to me impossible to say, in the 
words of the Act of Parliament, that on the 
7th, the day on which the winding-up com- 
menced, and after which nothing could be 
done, unnecessary. delay had taken place m 
entering upon the register the fact of Mr. 
Shepherd’s having ceased to be a member.” 

Malins, V. C., in Ward and Garfit’s case (3) 
says ab page 196 with reference to this 
case: 

“Shepherd’s case (6) turned on the fact 
that the Directors had exercised their discre- 
tion as to approving of a transferee ; and the 
Master of the Rolls and the Court of Appeal 
proceeded on this ground, that the exercise 
of discretion could not be altered by the 


-Court.” 


With due respect it seems impossible to 
reconcile the Vice-Chancellor’s method of 
disposing of the decision in Shepherd’s case 
(6) eitber with the facts of the case or with 
the passages above quoted from the judg- 
ments of the Appeal Court. Moreover, the 
learned Vice-Chancellor appears to have 
overlooked the fact that jurisdiction can 
only be exercised under the section where, 
without sufficient reason, a person’s name 
has been entered or omitted and it could 
not be said that # transferees name had 
been omitted without sufficient” reason When 
the Directors had had no opportunity of 
exercising their? discretion or where, as in 
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Musgrave and Hart's case (4), the. transferor 
had not -.even executed the transfer. 

The wide jurisdiction given by the second 
part of tthe section can only be exercised 
when grounds: have been established under 
the first part for exercising such jurisdiction. 
If two parties are disputing as regards 
the ownership of a share, the Company 
would be justified in declining to do any- 
thing until the dispute was settled and in 
such a case the Courts may exercise their 
discretion in deciding the dispute in a 
summary way under section 58, though they 
will probably decline if the matter is in any 
way complicated. But the mere fact that 
a share-holder has madea contract with 
another party to sell his share cannot by itself 
bring about an omission by the Company 
without sufficient cause to enter the 
purchaser’s name on the register of share- 
holders. If the Vice-Chancellor’s view 
was the right one, Higgs was the equitable 
owner on the 8rd March and, therefore, 
Higgs’ name had been omitted without 
sufficient cause. Then again the facts, as 
stated in the report, show that the Directors 
did not exercise any discretion as to 
approving the transferees on the 3rd 


March, they passed a resolution which, in 
the words of Cairns, L. J., amounted to 


ié 
We reserve to ourselyes the sole 


saying: 
exercise of the right to look into the 
circumstances of each transfer, and we 


give notice to our officer that, until we have 
pronounced an opinion upon the transfers, 
he is not to register them.” 

There can be little doubt that if 
Ward and Garfit’s case (3) had come before 


. the same Bench they would have refused 


to put Ward’s name on the register. 


In Nation’s case (8), which also arose out 
of the winding-up of the Joint Stock 
Discount Co., the transfer by Nation in favour 


of Binney was lodged with the Company for 


registration onethe 17th February. On the 
98th February in consequence of a resolution 
passed at a general meeting of the 
Company, nearly all the Directors resigned 
and new Directors were elected. On the 
lst March an ordinary meeting of Directors 
„was hel& but no transfers were brought 
“before the Directors at that meeting. N a, 


(8) (1866) 3 Eq. 77; 36 L. J. Ch. 112, 
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having been placed onthelist of contributories 
applied that the list might be varied by 
excluding his name and substituting Binney. 
Lord Romilly, M. R., allowed the application 
on the -ground that there had been 
unnecessary: delay, because the transfer 
was not confirmed at the meeting of the 
Directors on the Ist March at which, in 
the ordinary course’ of business, it would 
have been confirmed. 

In JValker’s case (9) the contract to sell 
certain shares was made after the winding- 
up commenced, but before the winding-up 
order was made the transferee did not 
execute the transfer. The transferor applied 
to have the purchaser registered as the 
owner of the shares. Kindersley, V. C., in 
refusing the application, said: 

“It has been contended that the parties 
may supersede the necessity of bringing the 
matter before the Board of Directors; but 
the Board of Directors had the right to 
determine whether they would accept the 
transferee or not, and this Court has no 
power to deprive them of that right, or 
to substitute its own discretion for theirs, 
and to direct that the transferee shall be 
registered aS a share-holder.” 


It seems, however that, in the opinion 
of Romilly, M. R., and Turner, L. J., if 
the Directors live had an opportunity of 
exercising their discretion © before the 
winding-wp and have not exercised it, 
that amounts to delay which entitles the 
Court to act as if they had exercised 
their discretion. In’ Fyfe, Ex parte, Joint 
Stock Discount Uo., In re (10) Giffard, L. J., 
followed the decisions in Notéon’s case (8) and 


in Shepherd’s case (6), removing the applicant’s~ 


name from the register on the ground that 
there had been delay and neglect on the 
part of the Company in not registering the 
transfer on the lst March. 

In Marshall v. Glamorgan Irom and Ooal Co. 
(11) Giffard, V. C., said: . 

“Again, if a man being a share-holder 
has sold his shares, he is not relieved 
from being a contributory, if, owing either 
to his own neglect or that of his transferee, 

(9) (1866) 2 Eq. 554; 35 L. J. Ch. 826; 14 L. F. 32 


14 W. R. 1008. 
(10) (1869) 4 Ch. App. 768; 21 L. I. 151; 17 W. R? 


(a1) (1868) 7 Eq. 120 at p. 187; 35 L. J. Ch, 69; 
194. T. 682; 17 W. R. 485. 
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or if, in fact, owing to any cause except 
tthe neglect of the Company, his trans- 
feree’s name has not been substituted for 
his at the date of the winding-up. If 
the omission to substitute the name of 
the transferee is owing entirely to the 
neglect and default of the Company he 
will be relieved.” 

In Ward and Henry’s case (12) the facts 
were that Ward sold shares to Stafford 
through a broker Henry and executed a 
transfer which Stafford did not register. 
Stafford agreed toesell the shares to Henry 
but refused to execute a transfer. Henry 
then persuaded Ward to execute a fresh 
transfer to him which Henry took in for 
registration, but the Directors in consequence 
of a notice from Stafford ‘refused to register 
it. Henry filed a bill against Stafford for 
specific performance to which Stafford put 
in an answer. Ten days later a petition for 


winding-up was presented on which a 
winding-up order was made. The Master 
of the Rolls put Henry on the lst of 


contributories. On appeal, Turner, L. J., 
held that the Court had jurisdiction under 
section 35 but the case was one in which 
the jurisdiction should not be exercised, 
Cairns, L. J., held that there had been no 
default on the part of the Company and there 
was, therefore, no case for the rectification 
of the register. Though it must now be 
taken as settled law that under section 35 
of the English Companies Act, 1862, the 
Courts had, and under section 32 of the 
Indian Companies Act, 1908, the Courts have, 
jurisdiction to decide questions in dispute 
between members and alleged members 
whether or not there has been default on 
thé part of the Company, still that jurisdic- 
tion will not be exercised after winding-up 
has commenced unless there: has been default 
or tnnecessary delay on the part of the 
Company. Even if there has been such 
default or delay, the Court will not rectify 
the register at the instance of the Liquidator: 
Stchell’s case (18); see Buckley, page 86, and 
Halsbury’s Laws of England, Volume 5, 
page 498. If it was not for the decision of 
Malins, V. C., in Ward and Garfit’s case (3) the 
applicant's contention weuld be unarguable, 

(Fo) (1867) 2 Ch. App. 491: 86 L. J. Ch. 462; 16 L. 
T, 264, 15 W. B&569. 


(13) (1881) 3 Ch. App. 119; 87 D. J. Ch. „318; 17 Jau 
T. 363; 16 W, R. 292. 
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but both the learned authors above-mentior?- 
„ed, -while ignoring that decision, rely on 
the higher authority of Shepher ds case (6) 
dor the proposition they lay down, which has 
never been considered as having been over- 
ruled by the decision in Shaw’s case (2), in 
which there was a question of disputed 
ownership of shares in a going concern, 
which the Directors left to be decided by 
the Court. Inthe case of the register of a 


Company being wound-up, it has been said . 


that as the tree falls so? it must lie. The 
register must be correct unless there has 
been default or delay on the part of the 
Company. In other words, the applicant must 
show sufficient reason for the omission of the 
respondent’s name onthe register and there 
can be no sufficient reason unless there has 
been default or delay on the part of the 
Company. Evidence has been given on 
affidavit and viva voce regarding the practize 
of this Company in registering transfers. 
On behalf of the applicant it is alleged that 
the practice was for all transfers received 
up to the day before a Directors’ meeting to 
be placed before the Board; on behalf of the 
respondents, that only transfers lodged up 
to the end of the previous week were placed 
before the Board at their meeting in the 
following week. 

The usual day for Board Meetings was 
Tuesday. On the 25th November, there 
was no meeting as the Manager was too 
busy engaged in certain Court matters. 
The Board did not meet until Friday, the 
28th, when it seems that transfers lodged up to 
Saturday the 22nd were placed before 
- them, At least one transfer lodged after the 
220d was placed before them especially 
, for disapproval as the transferee was a minor. 

The transfers signed by Patvardhan were 
lodged with the Company as follows: ~ 

1 Tr. 65 Shares ... On the 25th November. 


2 Tri 99 S. cays Do. 
3 Tre 5 po ‘un Do. 
s4 Tre. 5 go, Do. 
9 Tre 5 4 os Do. 
6 Tr. 10 ,, ... On the 26th November. 
7 Tr.10 ,„ .., On the 27th November. 
8 Taio zp So Do. 
9 Tre. 10 pon Do. . 
10 Tr. 159 ,,  .., Undated bat from its 
° ° serial number lodged 
. presumably on the 28th 
November, 
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T'he transfer signed by D. Harnamdas was 
lodged on the 27th November. 

The transfer signed by Girdharlal H. 
Mehta was lodged on 27th or 28th. 


And the transfer signed by Jagjivandas 
K. Shah was lodged on the 27th. Obviously 
if the meeting had been held on the usual 
day, all these transfers were lodged too late 
to be placed before the Board. 


The only Director who was called to give 
evidence was Sir Jugmohandas Varjivandas. 
He said the usual practice was for transfers 
completed in the previous week to be put 
before the Board at their meeting in the 
following week. The transfers were initialled 
by the Manager, Chunilal, or his assistant, 
Vithaldas, to show there was no objection to 
the transfer and when so initialled, they were 
approved by the Board without further in- 
quiry. The Directors initialled the transfers, 
if approved, They might initial them before 
the actual business of the meeting commenced. 
The minutes of Directors’ meetings do not 
show the serial numbers of the transfers 
which were approved of by the Directors, 
but only the numbers of those transfers 
which were not approved. It has been 
argued that because the transfer of share 
No. 56842 which was lodged on the 26th 
November 1913 was rejected, all transfers 
lodged up to the 26th November were placed 
before the Board and approved, but it is 
quite clear that no transfer which has not 
been initialled by the Directors can be said 
to have been approved by the Board. The 
above-mentioned transfer was brought before 
the Board at once to be rejected, so that the 
venior and the purchaser might know asg 
soon as possible thatthe transfer would not 
be allawed. In re-examination Sir Jug- 
mohandas said that there was nothing to 
prevent Chunilal and Vithaldas placing 
before the Board transfers lodged on the 
day previous to the meeting. None of 
the other Directors have come forward 
to depose that the practice was otherwise 
than as stated by Sir Jagmohandas. I do not 
&ttach much importance to the evidence of 
Hiralal Motiram, who doss not seem to have 
been actually attached to the Share Dapart- 
ment, Parashram Vasudev was the counter- 
clerk in the Share Dapartment. It was his 
duty to receive transfers and see that the 
signatures were in order. If they were, he 


999 . z 
In ve THE INDIAN SPECIE BANK, 


- took the transfer to the clerk in charge of 
the Department for him to initial it. In the 
evening receipts were made ont’ for the 
shares lodged for transfers during the day. 
The following day, the transfers with the 
shares and receipt-forms were sent to the 
Managing Director, and would come back 
within an hour or so. The witness kept a 
rough register book in which transfers were 
entered, but I could not get from him a 


satisfactory answer to the question when this. 


register was made up. He first said: “On 
the evening of the day on which an applica- 
tion was received it was entered on the 
rough register.” Then he said, “the rough 


register was made up from the receipt-book . 


when the application was received back from 
the Managing Director.” Finally he said, 
“I entered the particulars on the rough 
register the day I received the application.” 
The witness also said that Board Meetings 
were generally held on a Tuesday. Transfer 
forms received fromthe last Tuesday up to 
` the Monday before the meeting were placed 
before the Board. He used to make the 
transfers intoa bundle and put them the 
same day on the desk of the clerk in charge, 
who sent them to the Directors. Before the 
28th November work had fallen into arrears 
and, therefore, all the transfers could not 
be sent up as usual. He said the practice was 
‘not to send up transfers to the Board before 
they were entered in the rough register ; 
but this statement was notquite correct, or, 
at any rate, the practice was not observed 
during the last week. At the last. meeting 
transfers received before the 25rd November 
were placed before the Board and a great 
many of them had not been entered in the 
rough register. It must be noted that this 
witness, whatever the actual practice was, 
had nothing whatever to do with the decision 
as to what forms should be placed before 
the Board : that was the duty of the .clerk 
in charge of the Share Department. Mathura- 
das was the clerk in'charge from 1907 nntil 
May 1913, when he was appointed the 
Manager of the Poona Branch. He used to 
send the transfers up to the Boami 
Meetings. He was very positive that 
his “practice was to send up transfers which 
had beed lodged up to the Saturday previous 
to the day on which the Board Meeting was 
held. There was nothing unreasonable in 
such a practice nor was. there any. reason 
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thy the witness, who appeared to me to 
be a most respectable man, should say that 
he did not send up forms lodged on a Monday 
if, asa matter of fact, he usually did sa 
When he took charge of the Department he 
found there was no settled practice and so 
he instituted the practice he deposed to. 
If there was any doubt about a transfer 
form or if there were reasons for objecting 
to it, 16 might be placed before the Board at 
once in order that the purchaser might have 
notice as soon as possible, 

It was the duty of the witness to make 
inquiries about the purchasers and report to 
the Managing Director. 


It certainly does appear from the records 
that at the Board Meetings held after the 
transfer hooks were re-opened after being 
closed for issue ofdividend warrants, transfers 
lodged on the previous day may have been 
placed before the Board for approval, but 
there is no certainty about that since the 


‘minutes do not give particulars of transfers 


approved, butonly of transfersrejected. Mathu- 
radas did say that on such occasions such appli- 
cations as werecomplete-could:be placed before 
the Board, but that would {not be possible 
with applications lodged the day before. The 


‘fact that a transfer lodged on the previous 


day was rejected by the Board the next day 
does not prove, as I have already shown, 
that all the other transfers lodged that day 
were placed before the Board and approved. 
After Mathuradas left, one Khandwalla took 
his place, but he frankly admitted he knew 
nothing about the business and did not know 
up to what day transfers submitted toa 
Board Meeting had been lodged. 


Vithaldas Parekh was assistant to the 
Managing Director and msed to initial trans- 
fers from August 1913. He said, as far as he 
knew, applications received up to the day 
previous to the Board Meeting were presented 
to the Board, bnt he had to admit it was not 
a part of his duty to see which forms were 
submitted to the Directors and he could not 
say What was the practice of the Head of the 
Share Department when putting transfer 
forms before the Board.*He was directly 


“interested in ¢hese proceedings as he had 


sold fifty shares*and lodged the transfer on 
the 25th November, Pereirae the ledger- 
clerk, said that transfer forms lodged 
the day of the Directors’ 
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meeting generally came to him to be posteds 
after having been approved by the Board, 
but all-the witness had-to do was to post 
the transfers-in the Jédger, and in cross- 
examination he said if was generally a week 
before the Directors approved a transfer 
- after it was lodged. ‘The witness seemed to 
me to have been brought to depose toa 
practice about which he knew nothing. 1 
asked him whether it was his business to 
consider how many days had elapsed between 
the date on which the ® transfer had been 
lodged and the date of the Directors’ 
meeting at which it was approved, and he 
said no. 

Itis impossible, si setae: on this evidence, 
to come to-the conclusion that, according to 
the usual practice, . transfers lodged up to 
the day before a Directors’ meeting were 
placed before the Board. It is not even 
certain that the transfers were entered in 


the rough register before they were initialled . 


by the Managing Director, and if they were 
entered after being so initialled. they could 
not, inthe ordinary course, have been placed 
befor’ the Board until the second day at 
the earliest. Even by the 28th November all 
the transfers lodged upto the 22nd had not 
been registered, 
the 27th November had been initialled by 
Vithaldas. But even assuming that in the 
ordinary course of business transfers lodged 
the day before the meeting were placed 
before the Board, it cannot be said under 
the particular eincnsantanee of this case that 
there was any unnecessary delay in not 
approving onthe 28th transfers lodged on 
the 25th and after. A petition to wind up 
the Company had been admitted on the 
19th, with the result thata very large number 
of share-holders came out to sell their 
shares. The staff of the Bank was ‘quite 
unable to cope with the rush of transfers, 
so that on the 28th November even those 
which had been lodged up to the 22nd 
November had not been regularly dealt with. 
Therefore, it was quite impossible to deal 
with transfers lodged after the 22nd, except 
in the most cursory fashion for the purpose 
of seeing whether %here: was any objection 
on the face of the transfers §vhich would ° 
necessarily lead to their reje@tion. Consider- 
ing the,allegations made in the petition of 
ihe. 1tth regarding the affairs of the Coni- 
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pany, the Directors would only have been 
doing their duty if they had refused to deal 
with any further trausfers until they had 
satished themselves that those allegations 
had uo foundations in fact, but it seems 
that without making any inquiries they 
were prepared to go on approving as many 
transfersas were placed before them. The. 
fact that practically all the transfers lodged 


“up to the 22nd November were placed before 


the Board, although in consequence of their 
number they had not all been entered in the 
rough register, adds considerable support to 
the evidence of Mathuradas. Therefore, I 
find that the usual practice was to collect 
transfers up toa Saturday and put only 
those before the Board at their meeting in 
the week following, whether it was held on 
Tuesday or on a later day inthe week. Even 
assuming that transfers lodged up to the day 
before the meeting were placed before the 
Board, it was impossible to do this at the 
meeting of the 28th owing to the enormous 
number of transfers. ‘Therefore, in no case 
was there default or unnecessary delay in 
dealing with the transfers in these sum- 
monses. 


~ In particular the applicant can have no 
case as regards the transfers out of those for 
159 shares evidently lodged on the 28th 
November which were incomplete, owing to 
alterations not having been initialled by 
both parties, and which would not, in any 
event, have been placed before the Board. 

The Liquidator has rightly taken no part 
in these proceedings except to assist the 
Court when required. 


Messrs. Setalvad and Kanga, for the Appel- 
Jant. 


Mr. Strangman, Advocate-General, and Mr, 
Inverarity, for Respondent No. 1 

Messrs. J@inah and Desai, for Respondents 
Nos. 2, 3 and 4. 

Mr. Campbell, for Respondent No, 5 


JUDGMENT.—This appeal arises out of 
a decision of the learned Chamber Judge 
upon four summonses taken out in the matter 
of the lhqnidation of the Indian Specie Bank, 
In those summonses the applicant, Sorabji 
Nusserwanji Pochkhanawalla, calls upon the 
“opposing parties, C.A. Patwar dhan, Damodar- 
das Hemandas, Girdharlal, Harilal Mehta 
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and Jagjiwanadas Kahandas Shah, to show 
cause why the list uf contributories should 
not be amended by substituting thefr names 
in place of the namé of the applicant in regard 
_ to the shares specified in the summonses. 
The application is made under section 55 of 
the Indian Companies Act CVI of 1882) 
- and the Cort is asked to make an order 
upon the summonses, on the ground that 1t has 
the power under section 147 of settling the list 
and rectifying the register in cases in which 
such rectification is required in pursuance of 
section 58. ` Section 58 provides that if the 
name of any person is fraudulently or without 
sufficient cause entered in, 


or if default is made, or unnecessary delay 
takes place, in entering on the register the 
fact of any person baving ceased to be a 
member of the Company, the person ur mem- 
ber aggrieved, or any member of the Copmany, 
or the Company itself, may make an applica- 
tion for the ractiGeation of the register. 

Cases in: which an application may be 
made concern, therefore, the acts or omis- 
sions of the Company keeping the register. In 
the case of an omission appearing by reason 
‘of the fact of a person having ceased to be a 


member not being entered in the register, it : 


is necessary to show that default has been 
made or unnecessary delay has taken place on 
the part of the Company keeping the register. 
In all other cases, it is enough to show that 
the name of some person is fraudulently or 
without sufficient cause entered in, or omitted 
“from, the register kept by the Company. 
Thus the evidence in every case must be 
directed to the acts or omissions of the Com- 
pany. i 

In the present case, the grievance is that 
the applicant, havingsold his share to the oppo- 
nents on the summonses before the order for 
winding-up was made, has not ebeen entered 
on the register as having #dased to be a 
member and it would, therefore, seem that it 
is necessary to show default or unnecessary 
delay in entering that factin the register on 
the part of the Company. But even if we 
assume that, as argued on behalf of the appli- 
cant, the case may be treated as 4 case of, 
omission from the register of a person who 
is not complaining of the omission, still an 
absence of sufficient cause has to be shown, 
and we are of opinion that, upon the evidence, 
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or. omitted from, . 
the register of members kept by any Company, - 


tig 


nea 


o absence of sufficient cause, no default and 


no unnecessary delay is proved. ` 


For these reasons we think thatthe learned 4 


Judge was right in the order passed by him 


[ois 


which we now affirm, and we dismiss the 


appeal with costs. 
Appeal dismissed, 
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MADRAS HIGH COURT. 
Seconp Crviz Arrear No. 1171 of 1913. 
February 5, 1915. s 
Present:—_Mr. Justice Ayliz :g and | 


Mr. Justice Tyabji. ' mi 
T. R. SUNDARAM AIYA R—Puannrr— 
ÅPPELLANT oe 
VErSUs 
KRISHN ASAMI ATYAR—Devs NDANT—— _ 
RESPONDENT. 


Hindu Low—Gift of family proper ty to son-in-law, 
legality of. 

A gift of family property to a son-in-law is not 
necessarily invalid. - 


Second appeal against the dis 0f the 
District Court of Tinnevelly, in Appeal Suit 
No. 266 `of 1912, preferred against: that of 
the District Munsif of Ambusamudram, in 
Original Suit No. 51 of 1911. 

Mr. O. V. Anantha Krishna Adyar, 
Appellant. 

Mr. A. Swaminatha Azyar, for the 
pondent. 


JUDGMENT.—We must hold, following 
Ramasami Ayyar v. Vengidusami Ayyar (1), 
that a gift of family property to a son-in-law 
is not necessarily invalid: and the lower 
Appellate Court appears to have found that 
in this case the amount of the gift was 
not unreasonable or excessive in proportion 
to the amount of the family property, 
Mr. Anantha Krishna Aiyar has ‘argued 
that Exhibit If is not a gift-deed but 
only a contract to give: but reading the 
dicumént as a whole we have no hesitation 
in: holding it to be a gift deed, subject 
only to- the antecedent condition that -the 
donee’s marriage to the donor’s grand- 
daughter should take plate. 

The second. appeal is dismissed with costs. 
Appeal dismissed, 


for the 


Res- 


(1) 22 M. 113, 
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NAGPUR JU: DICIAL COMMISSIONER’S 
- > COURT. 
Worn mee Appiication No. 251 
or 1914. 
. December 11, 1914. 
.  Present:—Mr. Batten, A. J.C. 
. Tue HOCAL GOVERNMENT— APPLICANT 


VETSUS 


MU LLUU—Opvosire-Parry. 

Criminal:Procedure Code (Aet V of 1898), ss. 387, 
339—Tender of pardon, object of—Approver resiling 
- from-his evidence in Sessions Court—Forfeiture of pardon 
— Tr ial—Defence—Evidence befere Comanitiing Slay ts- 
trate, relevancy of—Statement, meaning of~—Procedure 
— Evidence Act (I of 1872), s. 24. 

The object of tendering’ a pardon is ‘to obtain the 
evidence of the person to whom the pardon is ten- 
dered’ and: the “full and true disclosure” in section 
337 (1). Criminak- Procedure Code, refers to a full 
and’ true disclosure in the evidence which the 
-approver is required to give. [p. 994, col. 2.) 

Where the evidence of an approver in the Sessions 
Court is not a compliance with the conditions of his 
pardon, the fact that he gave evidence in accord- 
ance with those conditions before the Committing 
Magistrate does not save him from being treated 
as a person who has forfeited his pardon within the 
meaning of section 839, Criminal Procedure Cade. 


. Such a person cannot ‘plead the pardon as a bar to 


his trial. [p. 996, col -1.] 

The evidence of an approver in the committal 
proceedings is a statement within the ‘meaning of 
section 339 (2) of the Criminal Procedure Code and 
is not governed by section 24 of the Evidence Act . 
aud can bo used against him in evidence when the 
pardon has been forfeited. [p. 996, cols. 1 & 2 ] 


The proper procedure in such cases indicated. [p. 
996, col. 2.] 
Oriminal revision against an order of 


the Additional Sessions Judge, Saugor, dated 
the 30th July 1914. 


My. G. P. Dick, for the Crown. 


JUDGMENT.—In this case this Court jis 
moved by the learned Government Advocate 
to revise the order of the Additional Ses- 
sions Judge, Saugor, discharging Mullu 
Chamar, who had been committed to his 
Court on a charge of abetment of murder. 
The followmg is the history of the case. 
Two persons, Manju and Mullu, were 
‘challaned’ by the Police before the Sub- 
Divisional Magistrate, Rebli, for the 
murder of Hiralal. At the first hearing, on 
the 26th November 1913, the Prosecuting 
Inspector requested that Mullu should be 
given a pardon afid made an approver. 
On the 27th November the Stiperintendent 
of Police made a written r&quest to the 
Magistrate that he should “take Mullu’s 
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statement in due form,” as it was proposed 
eto make him an approver.—The Magistrate 
“recorded the following order: It is 
urged that Mullu, though an accomplice, 
is the only eye-witness” 
and Manju is the principal offender, so it 
is necessary that Muilu be made an approver. 
I tender the following conditional pardon 
to Mullu son of Bukhey Chamar, accused 
No. 2: 

“ “ “Whereas you are supposed to have been 
directly . og indirectly concerned in the 
offence of the murder of Hiralal Chamar 
and whereas you are likely to give material 


‘evidence in. the case against Manju, accused 


‘examine him as a. 
~'Mullu was at once examined as the first 


No. 1, I hereby tender you a pardon 
under section 3837, Criminal Procedure Code, 
-òn condition of your making a full and 
true. disclosure of the whole of the 
circumstances within your knowledge re- 
lative to the offence of the above said 
murder by Manju and relative to any 
other person concerned whether as principal 
or abettor in the commission of the above 
murder.” 

“The above conditional order was interpreted 
to Mullu Chamar, accused No. 2, and he 
accepts the conditional pardon. I accordingly 
grant pardon to him under section 337, 
Criminal Procedure Code, and proceed to 
withess in the case.” 


prosecution witness in the case against 
Manju, this evidence being the only statement 
of his that was recorded. His evidence 
was to the effect that Manju, who was 
his maternal uncle, asked Mullu to 
accompany him for the purpose of killing 
Hiralal, that Manju concealed himself in a 
bush, and Mullu by allowing himself to be 
seen and walking away led Hiralal into the 
ambush laid for him,- when Manju rose and 
killed Hiralal with his axe. 

Manju was charged with murder and 
committed t® the Court of Session. Iu tbe 
Sessions Cour$ Mullu retracted his former 
evidence and said he knew nothing of the 
murder. He alleged, as he now alleges 
in this Court, that all he did in the Court 
ofethe Committing Magistrate was to stand 
and weep without saying anything. 


The learned Sessions 
Mullu’s deposition 


Judge treated 
before the Committing 


Magistrate as evidence under section 288, 


to the murder. 


+ 
a” 


nn ere te 
9937.7 ` 
ey 


994 
LOACL GOVERNMENT V, MULLU, 


Criminal Procedure Code, and relied upon 
it in convicting Manju of murder. Manju 
was sentenced to death. 
Court confirmed the conviction and sentence 
in Criminal Appeal No. 15 of 1914 and 
Criminal Reference No. 6 of 1914, and 
in so doing took into ennsideration the evi- 
dence of Mullu before the Committing Magis- 
trate. 

On the 27th January 1914, the date on 
which he pronounced judgment convicting 
Manju, the Sessions Judge regorded the 
following order:— - 

“Whereas Mullu Chamar was tendered 
conditional pardon by the Committing 
Magistrate in the course of the inquiry, 
under section 337 of the Criminal Pro- 
cedure Code, and Mullu Chamar aforesaid 
has by repudiating bis statement before 
the Magistrate and asserting ignorance of 
the crime concealed facts and has there- 
by forfeited the pardon, it is directed that 
he be detained in Jail custody till the 
District Magistrate, after the final disposal 
of the case against Manju Chamar, on submis- 
sion to the High Court, decides to prosecute 
him for abetment of this mtirder.” 

On the 6th August 1914 the District 
Magistrate ‘sanctioned,’ that is to say 
ordered, the prosecution of Mullu for abet- 
ment of murder, and he was again placed 
before the Sub-Divisional Magistrate, who 
recorded evidence, framed a charge against 
Mullu under section 302/109 of the Indian 
Penal Code and committed him for trial, 
The statement which Mullu made before 
the Committing Magistrate in the case 
against Manju was not formally proved, but 
the record was before the Magistrate, and the 
following question and answer appear in the 
examination of the accused:- - 

“Question—Did you make the statement 
taken down before ? 

Answer—I did not make it, 
made me do so.’ 

The Magistrate’s note of the answer is 
somewhat fuller being: “The statement 
which I made before this Court on 27th 
November 1913 as explained to mo was 
not made by me, but the Police induced gno 
to make it.” 


the Police 


The Sessions Judge transferred the case” 
against Mullu to the Additional Sessions 
Judge, Saugor, for trial, The -Additional 
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Sessions Judge discharged the ane on 
the ground “that the pardon duly earned by 
the accused is still in force and effect and 
this trial cannot be proceeded with.” It ‘is 
this order of discharge that I am now 
asked to set aside in revision. 

The accused pleaded the pardon as a bar 
to th trial, and the Additional Sessions 
Judge was right in inquiring into the 
validity of the plea, vide Emperor v. Musammat 
Kachri (1). The finding of the Sessions 
Judge in his order of the 27th January 
1914 that the pardon had been forfeited, 
did not prevent the accused pleading that it 
bad not been forfeited. As proof that the 
pardon had been forfeited the prosecu- 
tion relied on Mullu’s deposition in the Ses- 
sions Court, read with his previous deposition 
before the Committing Magistrate. 

The learned Additional Sessions Judge 
has held that because before the Committing 
Magistrate the approver fully complied 
with the conditions of his pardon by giving 
what the prosecution regard to be true 
evidence regarding the offence, he has not 
forfeited his pardon, within the meaning 
of section 839 (2), Criminal Procedure 
Code, merely because he withdrew that 
evidence in the Sessions Court. He says: 
“the approver does not by the conditions 
of his pardon, in my opinion, guarantee 
that he would make the same statement 
throughout.” Such a view appears to me 
contrary to the whole spirit of the provi- 
sions regarding pardon contained in sections 
338 to 339 of the Criminal Procedure Code. 
It is clear from the first sub-section of 
section 337, Criminal Procedure Code, that 
the object of tendering a pardon is to 
obtain the evidence of the person to whom 
the pardon is tendered. and the “full and 
true disclosure’ in the same sub-section 
must be held to refer to a full and true 
disclosure in the evidence which the approver 
is required to give by sub-section (2). In 
Queen-Empress v. Ramasamt (2) it was held 
that the words “in the case” in sub-section 
(2) of section 337 refer to the prelimitary 
inquiry as well to the trial.’ That they. 
include the. trial cannot possibly be doubted. 
The condition of the agprover’s pardon in 
6 this case, as in all cases where the proper 


(1) 10 Ind. Cas. 622; 7 N. D, R. 65; 12 Or. L, J. 826, 
(2) 24 M..B21; 2 Woin396. 
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procedure in tendering pardon has been fol- 
lowed, was that he should make a full 
and true disclosure in his evidence in the 
case, and he cannot be said to have com- 
plied with the condition by making such 
disclosure in his evidence in part of the 
‘case only, namely, in the inquiry, but 
withdrawing that evidence. in the Sessions 
Court and saying it was false. In Kullan v. 
Emperor (8) it was remarked by Wallis 
and Pinhey, JJ., that “it is not enough 
for the approver to make- such disclosure 
before the Committing Magistrate if he 
withdraws it in the Sesséons Court or to 
make it in examination-in-chief if he 
withdraws it in cross-examination.” The 
Additional Sessions Judge detlines to be 
guided by this remark because if is an 
obiter dictum. It is, nevertheless, a weighty 
expression of opinion. The Additional Ses- 
sions Judge seems to have misunderstood 
the observations of the learned Judges in 
Emperor v. Kothia (4), in which he appears 
to find some justification for his opinion. 
Tbe main point decided in that case was 
that when an approver is put up on his trial 
for the offence in respect of which the 
pardon was tendered, it is for the Sessions 
Court in the new trial to decide the 
question whether or not.tbe pardon has 
been forfeited. The ruling on this point 
was followed by Skinner, A. J. O., in Emperor 
v. Musammat Kachri (1), and the same view 
as to the correct procedure was expressed in 
Kullan v. Emperor (8). The Additicnal 
Sessions Judge seems to rely upon these 
words of Aston, J., in the Bombay case 
which he quotes: “lt will be seen that 
this. section does not enact, that a person 
who has accepted a tender of pardon renders 
himself liable to be tried for the offence 
in respect of which pardon was tendered, 
if he gives false evidence. What the sec- 
. tion says is that he renders himself so Hable 
(or forfeits the pardon) if by giving false 
evidence he has not 
condition on -which the tender was made.” 
Bué these words must be read with the 
fuller remarks on the same subject of 
Beaman, J., frem which it is quite clear 
that evidence which is false in ‘not making 
d 


(3) 2 Ind. Mas, 843: 32 M. 173; 9 CrL. T. 571. 
(4) 30 B. 611; 8 Bom. L. R. 740; lOr. L. J. 346. 
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œ irue disclosure in regard to the offence 
in respect of which pardon was tendered, 


eis what is meant by false evidence in sub- 


complied. with the 


section (1) of section 339, Criminal 
Procedure* Code. The Additional Sessious 
Judge appears to concede that the evidence 
given in the Sessions Court must have 
been false if that gaven before the Com- 
mitting Magistrate was true, but his view 
is that if he give true evidence at one 
stage in a case, that is quite sufficient. 
In the Bombay case the approver in his 
evidence kefore the Committing Magistrate 
made what the prosecution accepted as a 
full ‘and true disclosure of the whole of 
the circumstances within his knowledge 
relating to the offence; he repeated this 
in his examination-in-chief before the Sessions 
Judge, but resiled from his statements 
in cross-examination. Both Judges held 
that the question whether the accused had 
forfeited his pardon was one to be decided 
at the trial of the approver; Aston, J., 
expressed no opinion as to whether the 
pardon had or had not been forfeited, and 
Beaman, J., though he too said he did 
not feel called upon te express an opinion, 
did make some remarks indicating that in 
his opinion there was some doubt as to 
whether, in the special circumstances of 
the case, the recantation of the evidence 
in eross-examination necessarily resulted in 
a forfeiture of the pardon. 


In Aligiriswamd-Naicken, In 1e (5), which 
was a case in which the - approver. made 
a full and true disclosure as a witness 
before the inquiring Magistrate but retract- 
ed from his evidence on being further exa- 
mined before the same Magistrate, the 
learned Judges, who referred to and accepted 
the ruling in Emperor v. Kothia. (4), 
remarked : “It has nowhere been laid down 
that if a witness first makes a full and 
true disclosure, he is then at liberty to 
contradict hgs statement or deny its truth 
without any fear of forfeiting his pardon. 
Such an interpretation of section 339 would, 
we think, be unreasdnable, and would render 
nugatory the provisions of the law which 
aim at obtaining true evidence of offences 
by the grant of pardon to accomplices.” 


(5) 5 Ind. Cas 831; 33 M. 514; 7 M. L. T. 121; 14 
Cr. L. J. 254; (1910) M. W. N. 5, 


996 i 
‘In the matter of ANBA PRASAD. 


I have no hesitation in holding that if 
Mullu’s evidence in the Sessions Court was 


not a compliance with the conditions-of his” 


pardon, the fact that he gave evidence in 
accordance with those conditions before the 
Committing Magistrate does not save him 
from being treated as a person who has 
forfeited his pardon within the meaning of 
section 339, Criminal Procedure Code. 

As pointed out in Queen-Hmopress v. Brij 
Narain Man (6), the question whether or not, 
in his evidence atb the trial, Mullu made a full 
and true disclosure of all he knew "regarding 
the murder, is clearly a question of fact. . But 
the question presents no difficulty. It is the 
case of the Crown that Mullu’s evidence before 
the Committing Magistrate was substantially 
a true statement, and the crime for which he 
has been prosecuted is the crime disclosed in 
that evidence. That evidence was undoubted- 
ly given in compliance with the conditions of 
his pardon, so that the pardon was for the 
crime disclosed in that evidence. By resiling 
from that evidence in the Sessions Court 


Mullu has clearly forfeited the pardon for 


the crime of which he is accused. If his 
avidence in the Sessions Court is true, he has 
not committed the crime and needs no pardon, 
but if he committed the crime, he has forfeit- 
ed the pardon tendered in respect of it, and 
cannot plead the pardon as a bar to his trial. 
The only other questions before me are 
wheth r his evidence before the Committing 
Magistrate is the ‘statement’ referred to in 
sub-section (2) of section 389, Criminal 
Procedure Code, and whether it is admissible 
in evidence against Mullu. As to the first 
question, according to the view of Ismay, J. C., 
in Empress v. Bodhun (7) the Committing 
Magistrate inquiring into the offence adopted 
the correct procedure in recording the ap- 
prover’s statement as evidence in the case; 
with the question whether a statement can be 
properly recorded otherwise than as evidence 
in the case [am not now concerned. In more 
than one of the reported cases, the evidence 
of the approver in the committal proceedings 
has been used against, him in his trial for the 
offence : 
a pardon. 
The second question is best answered in fie 
words | of the judgment in Sultan Khan v. 


(6) 20 A. 629; A. W: N. (1898) 162, 
(7) 13 C. P. Le R. 7. 
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Emperor (8): is clear to us that the 
argument ne ae the provisions of section 
24 of Act 1 of 1872 is not entitled to 
weight inthe present case. Clause 2 was 
no doubt introduced into section 339 of the 
Code in order to make it clear that a statemént 
made by a person who accepted an offer of 
pardon is not governed by section 24 of Act 
I of 1872, and can be used against him 
in evidence when that pardon has been 
forfeited.” 

The question of the value or Sie ey of 
the evidence, . including his own statement, 
against Mullu, is nc before me. The Addi- 
tional Sessions Judge has discharged him on 
the sole ground that his pardon has not been 
forfeited; as I have found the pardon to be 
forfeited, I set aside the order of discharge 
and direct that the trial be proceeded with 
according to law. He should also consider 
the question whether the charge needs amend- 
ment. The accused Mullu will be sent in 
custody to the Additional Sessions Judge, 
Saugor. 

The attention of the learned Sessions Judge 
is invited to those of the above cited rulings 
which show the uselessness of his declaring 
the pardon to be forfeited, and to the 
impropriety of his having kept the approver 
in custody after the termination of the trial. 
The correct procedure is indicated in Emperor 


v. Nothia (4). 


Order of discharge set ast. e. 
(8) 5 A. L. J. 691; A, W. N. (1908) 259; 8 Or, L. J. 
445 


ALLAHABAD eae COURT. 
FULL BENCH.. 


Orvis MISCELLANEOUS APPBAL No. 98 or 1915. 
: March 29, 1915. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, Justice Sir George Knox, Krt., and 
Justice Sir P. C. Banerji, Kr. | 
In the matter of AMBA PRASAD, MUKHTAR 


or MORADABAD. 
. Legal practitioner changing - sides 
cuses—Professsonal misconduct—Practice. 
- A professional yentleman should as “far as possible 
. Blick to the side who first employed him. It might be 
a very good praetics if when gentlemen were offered 
tee uctions by she opposite side in any , ĉon- 
nected case that they should at least in the first 
place inform their first clients. (p. 997, 31.1.) ` 


in connected 
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Report made by the District Judge of | 
Moradabad as per his letter No. 88/IV, dated 
22nd January 1915, 

Mr. Dillon (with him Mr, P. L. Banerji), 
for the Mukhtar, > 

My. Ryves, for the Crown.. 


JUDGMENT,—This matter is connected 
with a report against a certain Mukhtar. 
It is said that he has changed sides in 
the course of different legal proceedings. 
In what is admitted to be the strongest 
case against him the charge is as follows :— 

Certain persons were accused of an assault 
upon the servant of a zmndar. The 
Mukhtar -appeared on behalf of one or 
more of the accused persons in the Appellate 
Court. Later on the zenundars brought 
proceedings under section 145 of the Code 
of Criminal - Procedure. The property the 
subject-matter of this application by the 
zemindars, is said to have been the same 
property a dispute about which led to the 
alleged assault. It is, therefore, said that 
the Mukhtar “changed sides” and was thereby 
guilty of unprofessional conduct. It must 
be borne in mind. in the first place, that 
when the Mukhtar first appeared it was 
merely to argue an appeal upon the evidence 
that was on the record. The question in 
dispute in the proceedings under section 145 
would be as to who was in possession of 
the property. It does not necessarily follow 
that the Mukhtar received any information 
from his first clients when he was appear- 
ing for them which could be used to their 
prejudice when he appeared for the zemendars 
in the proceedings under section 145, There 
ig nothing on the record to show that the 
Moukhtar’s first clients offered to employ 
him in the second case or that they took 
any exception to his appearing in the case 
until the case was actually at hearing, 
Speaking generally, it is quite clear that a pro- 
fessional gentleman should as far as possible 
stick to the side who first employed him. It 
might be a very good practice if when 
gentlemen were offered instructions in any 
connected -case that they should at least 
in the first place inform their “first clients. 
In the present c&se it has not been proved 
to our satisfaction that theeMukhtar has? 
been guilty of any professi®nal misconduct. 
. ThesRule is discharged. 

Rule discharged. 
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* UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Ginn Ravistox Permios No. 691 or 1914, 
October 15, 1914. 
Present:—Sir Q. W. Shaw, Kr., J, O, 
Ie MPEROR—Prosscutor 
VETSUS 

» "NGA NYAN U—dAccusep. 

Penul Code Act (XLV of 1860), s. 215, applicability 
of—-Lhief himself. taking gratification fo restore stolen 
property-—Cenviction, legality of. i 

Section 215, Indian Penal Code, is not intended to 


. apply to the thief himself, and, therefore, where 


a man is convicted of theft, he ought not to be also 
convicted under section 215 of taking a gratifica- 
tion to restore the stolen: property. [p. 997, col, 2) 


Mr. H. M. Lutter, Government Prosecutor. 
for the Crown. 7 


JUDGMENT.—The Sub-Divisional Magis- 
trate convicted the accused, Nyan U, undersec- 
tion 879, Indian Penal Code, of the theft of 
a bull and sentenced him to two years’ 
rigorous imprisonment for that offence, and 
nt the same time convicted him under sec- 
tion 215 and sentenced him to two years’ 
further rigorous imprisonment under that 
section for having agreed to accept a grati- 
fication of Rs. 30 for the return of the bull 
to the owners. 

On appeal the Sessions Court upheld the 
double’conviction, but reduced the sentence 
under section 215 to one year. The Sessions 
Judge overlocked the Lower Burma Ruling in 
Twet Pe vy.’ Emperor (1) while refer. 
ring to the previous Lower Burma decisions 
on the subject. 


The Government Prosecutor has now 
been heard. In addition to the decisions 
mentioned in the Lower Burma case, he has 
drawn my attention to the case of the accused 
Kudumbam .(2), where a Bench of 
the Madras High Court came to the same 
conclusion as that afterwards arrived at in 
Queen-Hmpress v. Muhammad Ald (3) 
and in Twet Pe v. Emperor (1) already 
cited, namely, that section 215, Indian Penal 
Code, is not intended to apply to the thief 
himself, and that where a man is convicted sf 
the theft, he ought nob to be also convicted 
under section 215 of taking a gratification to 
restore the stolen alae ae 


(1) 4D. B. R. 199; 14 Bur. I. R. 67; 7 Cr. L. J. 464, 
(2) 1 Weir 196. 


(3) 23 A. SI, 
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. 


It+is a remarkable fact that there should, 


have been so few decisioris on the subject, 
since it must bave been a véły common 
‘practice both in England and in this country 
for thieves to take money for restoring 
stolen property: But according to the 
learned Chief Judge of the Chief Court “the 
English decisions . i Are 
all in cases in which N other than 
the actual thief was prosecuted for taking 
f a gratification.” This is the mere remark- 
K able becanse in Reg. v. Edward (4), the 
x judgment of the Chief Justice in which is 
quoted Russell on Crimes, 5th - Edition, 
Volume. II, page 492, it avoyld appear that” 
3 ~ goats | Egplish Law foes not really exempt 

3 From: lability the actual thief. 

On the-faice of section 215, Indidn Penal 

Code, I should have been disposed to say 
. that the ‘object -of the [Legislature in the 

clause “unless* he uses all means in his 
+ power “to cause the offender to be appre- 
= hended and’ wonvicted of the offence” was to 
exempt from liability to punishment a person 
who is -acting honestly and not to exempt 
the thief. But I do not feel justified in 
going against the weight of authority em- 
boided in the decisions above cited, 

1 must, therefore, hold that the double 
conviction of Nyan U was wrong.: I set 
aside the conviction-and senteuce under sec- 
tion 216, Indian Penal Code. 

> _ Conviction set aside, 
a 1 Cox. 0. C, 32. 


i 
r 
? 
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, UPPER BURMA JUDICIAL COMMIS- 
; .SIONER’S COURT. 
j ie Reviston PETITION No. 587 op 1914. 
l -December 1, 1914. * 
- Present:—Sir G. W. Shaw* Kr, J. C. 
NGA SHWE MYO— APPLICANT 
ih Yersus 


EMPEROR—RESPONDEN, 
Criminal Procedure Code (Act F of 1898), s. 11g— 
, Restrictions and limitations on su hee Alay innate, 


duty of. 
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Mr. H. M. Lutter, Government Proseentor, 
for the Crown. 

JUDGMENT.—Applicant, Shwe Myo, has 
been ordered to be bound over under gec- 
tion 17 of the Gambling Act, read with 
section 110 of the Code of Criminal Pro- 
cedure, for one year in Rs. 100 with two 
sureties in the like amount, the sureties 
being respectable house-owners of Tebingan. 


The applicant offered one surety, Po Min, . 


who lived at Migyaungye, and another 
surety, Nga Tu», his brother-in-law. The 
Magistrate rejected the first because he did 
not live at Tebingan, and the second because 
he was applicant’s brother-in-law. 

The applicant seeks the intervention of 
this Court in revision on two grounds, first, 
that the evidence recorded was inadmissible, 
and, secondly, that the limitations and re- 
strictions imposed on the sureties and the 
reasons assigued for rejecting the sureties 
offered were unauthorized and improper. 

On the first point, the Magistrate un- 
donbtedly recorded some evidence that was 
inadmissible. He has not paid due attention 


to the distinction explained in Aga Hok ~v.. 


King-E’mperor (1) and the Calcutta case there 
cited. But .thére was ample admissible 
evidence on the record to justify an order 
requiring security. 


On the second point, the question 
whether Magistrates are authorised to 
impose restrictions and limitatidns on 


sureties offered under sections 107, 109 and 
110, Code of Criminal Procedure, bas 
formed the subject of several decisions 
of the Indian High Courts. They 
are not all quite in agreement on the 
surface. ln some it has been held that 
it is not improper to specify the place of 
residence of the sureties, e.g., CQueen-Lmopress 
v. Rahim Bakhsh (2) where Sir John Edge, 
C. J., said: “It seems to me to be reasonable 
to expect and require that the sureties to 
be tendered should not be sureties from 
such a distance as would make it unlikely 
that they could exercise any control over 
the man for whom they were willing to 
stand surety,” adding, however, ‘of -course 
Magistrates must not “act arbitrarily in 


In proceedings under section 110 of ee ‘Criminal ° these cases ; ; sthey must be guided in each’ 


Procedure Code, Magistrates must not act arbitrarily, 
_and any restric ions or limitations that they impose 
“on sureties must be reasonable. [p. 999, ool. 1.) 


Mr. D. K. Matter, for the Applicant; 


red 


case by the fects of the case.” In others 
+ | 
(1) U. B. R. (1897—0), T, 228. ' 
(2) 20 A. 206; A. W. N. (1898) 21. 


t 
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it has been held that a Magistrate was 
not justified in refusing the sureties becanses 
they lived at a great distauce and, therefore, 
could not be able to exercise due supervision, 
ag., Abinash Malakar v. Empress (3), 
where Justices Prinsep and Stanley said: 
Cases may constantly occur in’ which a 
~ person who ìs in a position to give security 
to any amount on behalf of another may 
live at a considerable distance and yet 
he may be prepared to pledge his property 
on some assurance received from that other 
person. It is not neces$ary that be should 
live in the neighbourhood and always keep 
his eye on the principal.” 

On consideration my opinion is that there 
is no real conflict. 

There is a general consensus that, as 
Sir John Edge said in the case just quoted, 
Magistrates must not act arbitrarily, as for 
example, by requiring sureties to live within 
one mile of the residence of the person for 
whom they are to stand surety or that 
they are to be landholders or- that they 
are not to be relations. The circumstances 


of each case’ must be considered, and. 
any restrictions or limitations must be 
reasonable. 


As it has been said in connection with 
the amourt.of security, “the imprisonment 
is provided as a protection to society against 
the perpetration of crime by the individual, 
and not asa punishment for a crime com- 
mitted, and being made conditional on default 
of finding security, it is only just and 
reasonable that the individual should be 
afforded a fair chance at least of comply- 
ing with the required condition of security” 
[see Barkat v. Empress (4) 1. 

In the present case, I do not think that 


the Magistrate was justified in requiring 
that the sureties must be residents of 
Teabingan, and I also consider that he 


ought not to have refused to accept either 
of the two sureties on the grounds stated. 

So much of the order as restricts the 
sureties to residents of Tebingan is set 
aside, and the order ‘rejecting the sureties 
above-named is also set aside, The Magis- 
trate is directed to accept them and cause 
a bond to be Signed, and the applicant 
released. 2 a ‘ 

(2) 40. W.N 197. e 

(4) oot P. Rẹ 1900 Or. 24 P. L. R. 1901. 
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MADRAS HIGH COURT. -> 
Crusa Revision Cass No. 580 or 1914. 


Crisitvat Reviston PRRITION No. £90 É 


or 1914. 
January 21, 1915. 
Present:—Mr. Justice Spencer. 
SOLAIMUTHU PILLAI—Come.ainant— 
~ PETITIONER 
l VETSUS 
MURUGAIH MOOPAN— 


RESPONDENT. 
Penal Gode (Act XLY of 1860), ss. 182, 211— 
“Charge”, what umounts to--Prosecution for giving | 


ACCUSED -— 


false information, where can be instituted—Criminal * 


Procedure Code (Act V of 1898), sa. 195, 208—Right of 
complainant to produge witnesses, ~ 

A more suggestion to the Police that cetiain houses 
should be searched because there is reason io suspett 
the conduct of the owners of thosg Jidlses- does not 
amount toa “charge” within the meaning of scction 
211 of tho Indian Penal Codo. [p. 999,-col.. 2. ] 

A. prosecution under section 182 of the Indian 
Penal Code can be instituted -mfly after sanction 
has been obtained undar section 195 of the Criminal 
Procedure Code or on the complaint of the- public 
sorvant to whom the false information is given. {p 
1000, col 2.] 

A Magistrate should not dismiss o-complaint under 
section 208 of the Criminal Procedure Code withont 
giving the complainant an opportunity of proving his 
complaint. [p. 1000, col. LA 

Petition, under sections 485 and 439 of the 
Code of Criminal Procedure, 1595, praying 
the High Court to revise tbe order of the 
Court of the District Magistrate of Tanjore, 
in D. Dis. 4364 Magisterial of 1914, pre- 
ferred against that, of the Conrt of the 
frst Class Sub-Divisional Magistrate of 
Kumbakonam in Calendar Case No. 38. of 
1914. 

Mr.S. Muthia Mudaliar, for the Petitionéy.. 

Mr. T. Narasimha Atyangar, 
spondent. 


ORDER.—The complaint’ was that the - 


accused committed offences under sections 152 
and 211 of the Indian Penal Code. 

As regards the latter offence the Sab-Divi- 
sional Mafistrate rightly observed that there 
was no “charge” of theft. The charge to the 
Police was against persons unknown, 

The suggestion made to the Police, which 
the inquiry under section 202 of the Code of 


eCriminal Procedure shows to have been 


made, that the Police should search certain 
houses, because there was reason to suspect 
the conduct, of the owners of those houses 
was nota “charge” within the meaning of 
section 211 of the Indian Penal Code, [see 


for the: Resa 
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Rayan Kutti v, Emperor (1)]. As regards the 
offence under section 182 of the Indian Penal 
Code the reasons givèn by the Magistrate for 
dismissing the complaint under section 203 
of the Code of Criminal Procedure were not 
sound. The complainant stated: “I have 
witnesses to prove that the case is false.” 
The Sub-Magistrate to whom the complaint 
was referred for investigation under sec- 
tion 202 appears to have examined no 
witnesses. Then the Sub-Divisional Magis- 
-trate observes: “From the records’ I do not 
consider that there will be satisfactory evi- 
dence that he deliberately gave false informa- 
tion tothe Police.” This is mere speculation 
as to the evidence that might Se forthcoming 
“at the trial. I think the Magistrate ought to 
have given the complainant an opportunity of 
proving his complaint. But there was an- 
other ground for not proceeding. It is con- 
ceded that no sanction to prosecute was 
produced and it is clear from section 195 of 
the Code of Criminal Procedure that prose- 
entions under section 182 of the Indian 
Penal Code must be instituted on the sanc- 
tion or the complaint of the public servant to 
whom the false information is given. 
- J, therefore, must decline to interfere. 
This petition is dismissed. 


_ Petition dismissed, 
(1) 26 M, 640; 1 Weir 190. 


CALCUTTA HIGH COURT. 
Criminat Revision Petition No. 1274 
or 1914. 

September 7, 1914. 
Present:~-~Mr. Justice Sbarfuddin and 

Mr. Justice Teunon. e 
H, MEREDITH—<Accusen—PetitTioner 
` VETSUS 
SANJIBANI DASSI—Comprarnant— 


OPPOSITE Party. 

Writ of possession, ewecution of—Presidency Small 
Cause Courts Act (XV of 1882), ss. 41, 48—Forcib® 
removal, bailifs cower of-—Civil Procedure Coge (Act 
Y of 1908), O. XXI, r. 35—Hurt-—Findings, nature of 
—Graver charges failing, smaller ones how far sus- 
taimable. i 

‘ ‘Under the provisions cf either the English 
Common Law or the Cede pf Civil Precedure a 
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~ 


reasonable degree of force may be used in the 


eexecution of a writ of possession in order to the 


removal of persons bound by the decree and refusing 
to vacate. [p 1008, col. 1.] 

In a writ of possession the order to “give posses- 
sion” authorises and requires the removal by baileff 
of all persons from offthe premises by force if 
noed be. [p. 1003, col. 1.] 

A Magistrate should come to a definite finding free 
from ambignity and he should omit from his judg- 
ment what is mere conjecture following the principle 
that to say that a thing may possibly have happened 
is not to find that it did happen. [p. 1008, col. 1.) 

In a criminal case tho witnesses having been dis- 
believed with regard to the graver charges brought 
against the accused, annot be safely believed with 
regard to tho small residuum of what the Magistrato 
conceives to be truth. [p. 1004, col. 2.] 

The procedure followed in the Small Cause Court 
and in the Courts of the Presidency Magistrates 
commented upon. [p. 1004, col. 2 p. 1005, col. 1.] 


Rule issued by this Court against the 
conviction and sentence of the accused by 
the Chief Presidency Magistrate, Calcutta, | 
under section 323 of the Indian Penal Code, 
to pay a fine of Rs. 50, dated the 20th 
of May 1914. 

The Advocate-General and Mr. P. L. Roy, 
Counsel, and Mr. J. W. Chippendale, for the 
Petitioner. . 

Babus Manmatha Nath Mukherjee, Heramba 
Ohandra Guha and Satindra Nath Mukherjee, 
for the Opposite Party. 


JUDGMENT.—In this case the accused, 
petitioner one H. Meredith, a bailiff of the 
convicted 
under section 323 of the Indian Penal Code 
and sentenced to pay a fine of Rs. 50. 


It appears that at about 4 P.N. on the 
31st of January 1913, he was entrusted 
with a writ or warrant (Exhibit M) which 
required and authorised him “to give posses- 
sion” to the decree-holder Kali Charan Pal, 
of certain premises then in the occupation 
of the judgment-debtor, Purna Chandra Pal. 
As the warrant was to be executed that 
very day, he forthwith proceeded on his 
errand, reached the premises (No. 4, Jagan- 
nath Suri’s Lane) at or about 4-30 to 1-45, 
and, as he reported on the 2Ist, succeeded 
“after considerable difficulty” in giving 
vacant possession to the deeree-holder at 
five minutes after 6. _ 

e At 11-45 Pẹ M.a complaint was lodged 
against him andehis companion, one Boms- 
witch at the neighbouring dhana. , The 
complaint was made by the judgment- 
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debtor, Purna Chandra Pal; or by the judg- 
ment-debtor’s “ wife, one Sanjibani Das 
ànd was summarised in the thana ‘Daily 
Register of Cases’ as follows: 

°** Assault (7.e., on Sanjibani), abrasion marks 
(chila dag) on both elbows, abrasion mark 
on -right knee, and pain all over the body 
complained (or spoken) of: (she) does not 
want to go to hospital.” 

`. On the following day, the Ist of February 
the woman Sanjibani presented a complaint 
before the Chief Presideycy Magistrate. The 
complaint recites that when required by 
the bailiffs (Bomswitch was then supposed 
to be a bailiff or assistant bailiff) to leave, 
the husband represented that having had 
no previous notice he was not prepared to 
move out immediately, and prayed for 24 
hours’ time. lt then proceeds to say that 
being thereby enraged the two accused (1) 
. threw out the household articles with the 
help. of coolies, (2) broke the kitchen 
utensils and destroyed the food then under 
preparation, (3) had the complainant’s child 
removed from her arms and carried out by 
& peon, (4). that the accused Meredith next 
caught hold of her by the hand, forcibly 
dragged her out of the house, and pushed 
. her, and (5) that, when (in consequence of 
the push) she fell, both accused kicked 
her. 


The complaint next refers to a medical 
examination by a Doctor, and a certificate 
furnished by him and also to an informa- 
” tion “ sent~ after some time to the local 
thana.” It may be here observed that to 
the charges made in the complaint the 
husband and other prosecution witnesses at 
the trial added the further. charge that at 
the time in question both accused were 
drunk. 


The accused Meredith’s defence is to be 
“found in the report submitted to the clerk 
of the Small Cause Court on the 38rd of 
-February. It may conveniently be mentioned 
-hére that on the Ist of February Meredith 
had reported verbally to the clerk, Mr. 
Nuttall, and, on his orders, had. submitted a 
written report which cannot now be found. 
That such a report was, however, submitted, 
is clear from tlfe evidenca Of Nuttall and 
also from the evidence of Mr. J. G. Gupta, 
now an Additional Judge and at that time 
Registrar of the Court. Mr. Gupta, being of 
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opinion that the report was lacking in detail, 
required the submission of a’ further report 
and thiseorder resulted in the submission - 
of the report of the 8rd February, Exhibit N. 
That the report of the lst February should 
be missing is mach to be regretted, but for 
present ‘purposes if is sufficient to say that 
it does not appear that the accused Meredith 
is in any way responsible for the loss, 


In the report of the 3rd February the 
bail states that the judgment-debtor did 
ask for time, that the decree-holder refused 
to listen, that while coolies were removing 
the household properties, a Pleader named 
K. D. Mitter appeared, said that 24 hours’ 
notice should have been given and directed ., 
the woman not to leave. The bailiff pro- 
ceeds to say that he then sent four messengers 
one after the other to the local thana for 
assistance, proceeded with the removal of 
the properties, and had a gharry fétched for 
the women of the house. On the arrival 
of the gharry the complainant went to the 
door, whereupon the bailiff stepped behind 
her. He continues that atthe instance of 
the Pleader already mentioned first the 
woman and then the judgment-debtor, her 
husband, tried to push past him, and that 
when he turned to shut the door he was 
struck two blows on the head from behind. 

In the report no reference is made it 
may be observed, to the incident of the 


* child. 


The case came on for trial before Mr. 
Keays, the 2nd Presidency Magistrate, who 
on the 3rd of May 1913 delivered judgment 
acquitting the accused. For the purpose of 
completing this narrative it may be men- 
tioned that his findings were (1) thatthe 
allegation that tho accused were drunk ` 
had no foundation in fact, (2) that the bailiff 
sentat least three messengers to the local 
thana for assistance, (8) that the evidence 
regarding the alleged kicking could not 
be accepted and (4) that he, therefore, 
could not act on the evidence to the 
effect that the accused bailiff had given the 
complainant a push, In fact he appears to 
have been of the opinion that the defence 
was třue and that the trilling injuries 
sustained by the complainant were sus- 
tained in her efforts to push her way into 
the house which she had left. 

Against Mr. Keays’ order of acquittal the 
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complainant moved this Court, which on the 
23rd of October set aside the order of 
acquittal as against Meredith and directed 
his re trial mainly on the ground that the 
trying Magistrate had not inquired into 
the authenticity of a certain letter of 
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We have now been taken over the whole 


“of the evidence and have had the advantage 


complaint (now marked Exhibit 1) said to - 


have been written by Parno, signed by 
Sanjibani and taken to the hana by 
Purno at 7 to 7-30 onthe evening in ques- 
tion. e 

The case against Meredith accordingly 
came òn for re-trial before -the Chief 
Presidency Magistrate, Mr. Swinhoe, who 
on the 20th of May 1914 delivered judgment 
convicting the accused and Sentencing him 
as we have already stated. 

Mr. Swinhoe’s findings are to the effect 
(1) that the prosecution story as to the 
letter, Exhibit 1, is substantially true, (2) 
that the accused bailiff was not drunk or 
under the influence of liquor, (3) that the 
bailiff experienced considerable difficulty in 
ejecting the women of the house, more 
‘particularly the complainant, and accordingly 
sent three or four messengers to the thine 
for assistance, (4) that in the hope of 
inducing the mother to go quietly the 
bailiff first had the child takèn ont, (5) 
that this device failing he became exasperated 
and pulled or dragged the woman out of 
the house and lastly (6) pushed or jerked 


her from him in such a manner as to causes 


her to fall and so receive the injuries found 
on her elbows and knee. 

He further found that the accused did 
not deliberately kick the co plainant, but 
having come to this distir b finding he 
went on to say. I think 1t quite possible 
that on seeing her fall he went up to 
‘ascertain what had happened to her and 
pushed her more than once with bis foot 


d bi 
to make her rise.’ | 
Against the conviction and sentence based 


on these findings, the accused moved this 
Court on the 24th July and being clissatished 
with the manner in which the case had 
been tried, we issued the present Rule 


in order to our examination of the 
evidence and our consideration got the 
question whether the accused bad in fact 
exceeded his lawful authority in the 


execution of the warrant entrusted to 


him, 


of hearing the learned Advocate-General for 
the petitioner, and Babu "Manmatha Nath 
Mukerji on behalf of the complainant, opposite 
party, 

The warrant of possession, it is to be 
premised, was one issued under the pro- 
visions of sections 41 to 43 of the Pre- 
sidency Small Cause Courts Act. XV of 
1882, isin the English Common Law form, 
and “requires and geuthorises” the- bailiff “to 
give possession.” 

The contentions of the learned Advocate- 
General are:— (1) that to the execution 
of this warrant in the Presidency town 
of Calcutta the provisions of the English 
Common Law are applicable, (2) that on 
the refusal of tbe complainant to vacate, 
the aecnsed bailiff was justified, and indeed, 
in order to complete the execution of the 
warrant, was requred to remove the 
complainant from off the premises by the 
use of such force as might be found neces- 
sary, (3) that in dragging or pulling 
the complainant out of the house and 
pushing or jerking her so as to canse her 
to fall, the bailiff did not in fact use 
excessive or unnecessary violence, (4) that 
the passage in the judgment regarding the 
touch or push with the foot does not 
embody a finding and lastly (5) that the more 
serious allegations of the prosecution having 
been disbelieved, no findings adverse to the 
petitioner should have been arrived at. 

On the other hand on behalf of the 
zomplainant, opposite party, it is contended 
(1) that by reason of the provisions of 
section 48 of the Presidency Small ' 
Cause Courts Act, the provisions of the 
Code of Civil Procedure (that is Order 
XXI, rule 34) are applicable to a writ or 
warrant such as that now in question, (2) 
that by reason of the omission from the 
writ or warrant of the words “and you 
are hereby authorised to remove any person 
bound by the decree who may refuse to 
vacate the same,” being the words used in 
warrant issued under Order, XXT, rule 35 
(vide Form No. 11, first Schedule, Appendix 
E), the accused bailiff was not justified in 
using force, ad on show of opposition 
or resistance should baye -proceeded 
in the manner indicated in Order XXI, 
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rule 97, (3) that in any view of tha 
case in “pushing or jerking the complainant 
from him in such a manner as to cause her 
to fall” and thereafter “in pushing her 
with his foot to make her rise,” he used 
unnecessary and improper violence. 

Whether the provisions of the English 
Common Law or of the Code of Civil 
Procedure are applicable to the writ or 
warrant now in question need not, we 
think, be decided in the present case. Under 
the provisions of either lawin the execution 
of a writ of possession a reasonable degree 
of force may be used in order to the 
removal of persons bound by the decree 
and refusing to vacate. That the complainant, 
a dependent of the judgmant-debtor and 
asserting no independent right to the 
premises was bound by the decree is not 
questioned. In a writ of possession issued 
under the English Common Law words 
expressly authorising forcible removal are 
not inserted, but it is settled law that the 


order to “give possession” authorises and 
` requires the removal of all persons from 
off the ‘premises by force, if need be. Inthe 


Small Cause Court it appears this form is 
followed and even if the Civil Procedure 
Code be applicable. the omission of the words 
expressly authorising removal is, inour opinion, 
immaterial. Order XXI, rule 97, ‘merely 
provides an additional or alternative remedy. 
We are then unable to accede to the 
complainant’s contention that the trying 
Magistrate has found as a fact that after 
the complainant had fallen the accused 
touched or pushed her with his foot. To 
say that a thing may possibly have happen- 
ed is not to find that it did happen. The 
Magistrate, who was evidently not prepared to 
come to a definite finding that the aceused 
touched the complainant with his foot, should 
have said so without ambiguity, and should 
have omitted from the judgment what is 
mere conjecture. 
e We are then left with the finding that 
“on pulling or dragging the complainant 
out, the accused pushed or jerked her 
from him in such a manner as to cause 
her to fall and @eceive the injuries found 
on her knee and elbows.” . . 
The complainant having obstinately refused 
to leave, and the hour being late, it has 
not been contended before us that in pulling 
her out of the house by her hand, ‘the bailiff, 


INDIAN CASS, , 


1003 


in the view of the law we have taken did 
more than he was justified in doing. But 
it is contended and no doubt properly contend- 
ed that, the woman being once on the road- 
way, it was highly improper for the accus- 
ed to proceed further to “push or jerk 
her” so as to cause her to fall. It is, 
however, not disputed that hetween the 
dragging and the so-called jerk there was 
no interval and that the whole represented 
one conignuous act. In effect then it comes 
to this that when the accused let go his 
hold, the force used for the purpose of 
pulling ont the resisting complainant was 
sufficient to cause her to fall. Jn cases 
such as this it is impossible to calculate 
and apply with the utmost nicety the degree 
of force necessary and yet not more than 
sufficient. Even, therefore, on the Magistrate’s 
own findings we think that the accused 
should not have been convicted. 

But we should further say that we are not 
satisfied that the Magistrate’s findings are 
correct. We need not disenss the evidence 
at great length, but we may observe that 
the Magistrate has accepted the prosecution 
story with regard to Ixhibit 1, the letter 


“of complaint said to have been taken to 


the thana at 7 or 7-30. That letter is of 
importance mainly from the point of view 
of the charges of drunkenness and kicking, 
but the Magistrate’s estimate of the value 
of this letter has doubtless largely coloured 
his view of the rest of the evidence. 

We are of opinion that he should not 
have relied upon this letter. It is not 
referred to in the complaint of the lst 
of February. It was not put to the 
prosecution witnesses iu their examination- 
in-chief. It was mentioned for the first 
time on the 4th of April in a volunteered 
statement made by Purno during his cross- 
examination at the Sth hearing before Mr. 
Keays, afid was not produced before the 
lOth hearing on the 10th of April. 

In the Thana Case Register there is no 
independent entry of the letter and of its 
receipt at 7 or 7-30. No doubt in the 
eThana Bengali Case Register” against 
the entry of Sanjibani’s complaint at 1]-45 
in the column intended for the signature 


of complainant, above the signature of 
Purno Chandra Pal appears the word 
chithi” (letter), but in the English register 


submitted to the Deputy Commissioner at 


tm 
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midnight, the entry 


column is merely a reference to the Bengali - 


register implying: that the signatube would 
there be found. There is no reference to 
any letter, though.according to the correct 
practice, no doubt not invariably followed, 
the word “chithi” or letter should have 
been reproduced in the English register. 
Moreover the signature of Sanjibani on the 
letter is much more regular and more formed 
than that on the complaint, though in the 
agitation following upon the occurrences of 
the evening, the reverse was to be expected. 
No doubt the thana Sub-Inspector has 
supported the prosecution in respect of the 
letter, but it is to be observed that by 
reason of a stormy interview between him 
and Meredith, who went to the thana at 
about 6-30 to complain of the Sub Inspector’s 
failure to send assistance, the Sub-Inspector 
has obviously reasons for irritation against 
the accused and itis on his evidence and 
on a belated entry relating to Meredith’s 
visit that the discredited charge of drunken- 
ness largely rests. 


There has also been some controversy as 
to the medical certificate spoken to by 
the Medical Practitioner (L.M.S.) Phanindra 
Kumar Gupta. Such certificates, when fled 
with complaints in the Chief Presidency 
Magistrate’s Court, it appears, are stamped 
and then returned for production at the 
trial. Jn the present case the certificate, 
Exhibit 3, was not prèduzed at the trial 
before Mr. Keays until the 29th of March 
and it is suggested that it is not the 
certificate first granted and referred to in 
the complaint. As, however, it is not 
‘disputed that there were scratches on 
the complainant’s elbows and one knee, the 
certificate is of importance only in so far 
as the reference therein to “contusions on 
the back and loins” (reduced in the Doctor’s 
deposition: to an “oval contusiog an inch in 
size below the right shoulder’) supports 
the discredited charge of kicking; we need 
not enter into this question. We may, 
however, take the opportunity of deprecating 
the return of such documents when onch 
filed. a ° 

We may next observe that the trying 
Magistrate has apparently overlooked the 
fact that a sanction for the prosecution of 
the witness Krishna Dhan Mitter had been 
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eranted by the Chief Judge of the Small 
Cause Court and that this witness .and the 
other witnesses coucerned in him 
cannot, therefore, be regarded as wholly 
‘disinterested. ; 

Lastly we have to say that the witnesses 
having been disbelieved with regard to 
the graver charges brought against the 
accused, for instance, the charges that he 
was drunkin the execution of his dutyand that 
having thrown the woman down, he deliberately 
stamped upon and Picked her, we are of 
opinion that they cannot be safely believed 
with regard to the small residum of what the 
Magistrate has conceived to be truth. 

For these reasons we make this 
absolute, acyuit the petitioner and 
that the fine, if paid, be refunded. 

We might end our judgment here, but 
we are of opinion that in the public 
interests if is our duty to comment on 
the facts, brought to our notice in this 
case, in connection with the procedure 
followed both in the Small Cause Court | 
and in the Courts of the Presidency 
Magistrates. : 

The .arrangements which in the Small 
Cause Court permit of the disappearance 
of papers anddo not permit of their being 
traced to some officer or person who can be 
held responsible must, in our opinion, be 
defective. n 3 

Wehave nextto observe that in taking 
with him as an assistant one DBomswitch 
who, it appears, is nota bailiff or assistant 
bailiff or other Court or Government oflicer, 
Meredith’s conduct, if not permitted by 
therules, of the Court, was reprehensible. 
If permitted by the rules ofthe Court, the 
practice, if it be practice, should, we think, 
be strictly forbidden. 


Lastly, the evidence shows that.in this 
ease the writ of possession, to be executed 
on the 3lst January, was not handed over 
to the bailiff until’at or about 4 P. M. of 
that ‘lay. The bailiff, it appears, protestéd 
bub the Clerk of the Court insisted upon 
immediate execution. It would seem to be 
obvious that a writ of thig nature, involving 
in many cases, as in this case, the ejectment 
without notice of persons in peaceful possession 
of their honses shculd be put into execution 
at a much earlier hour. To “do, otBerwise 
is unfair to the bailiff, must necessarily 


Rule 
direct 


9 


_ evidence, 
must necessarily result in much waste of’ 
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cause much “gratuitous hardship, and so 
bring the Court into disrepute. z 
Turning now to the Courts of the 


Presidency Magistrate we have to say that 
we view with grave concern the procedure 
that has been followed in this case. In 
the Court of the second Presidency Magistrate 
the trial began on the 12thof March 1913 
and did not close till the 3rd of May. 
In the course of this oné month and 22 


days there were so many as 17 bear- 
ings for the examination of witnesses, 
on each occasion l, 2. or at most 3 


a s * 6 . 
witnesses being examined or sross-examined 


either in whole or in part. 

In the Court of the Chief Presidency 
Magistrate the re-trial opened on the 5th 
December 1913 and judgment was not 
delivered until the 20th of May 1914. 
The trial then extended over a period of 
5+ months, and in the course of the 53 
months the case was-put down for hearing 
on as many as 88 days. At 25 hearings, 
lasting on many occasions apparently for 
not more than 10 or 15 minutes, one or more 
witnesses were examined or cross-examined 
mostly only in part. Arzu nents similarly 
were spread over portions of six days. ° 
“Wae are aware that the Presidency 
Magistrates have much to do, and ‘it is 
possibly for this reason that the procedure 
we have illustrated has been adopted. We 
cannot, however, too strongly condem this 
piecemeal: method of dealing with cases. 
So far from economising time, by neces- 
sitating the preparation of an unnecessarily 
voluminous record, by giving to parties and 
witnesses opportunities for consultation and 
for the .connection and fabrication of 
and otherwise, the system 


public time, while entailing upon parties 
intolerable inconvenience, loss of time and 
expense. 

The procedure is further 
the course of justice, inasmuch as the 
excessive and in many cases impossible 
cost involved must necessarily deter parties 
from seeking the best legal advice and 
assistance. Moreover it impairs the value 
of the findings nugtimately arrived at, inas- 
much as in a case dealt with 
manner and proceeding pag? passu with a 


prejudicial to 


large pumber, of cases similarly treated it 
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cannot be expected that when proceeding to 
judgment the Magistrate will have that 
lively recollection of the evidence so essential 
to a just conclusion. 

We trust thatthe Presidency Magistrates 
will now abandon a procedure so calculated 
to bring odium upon their Courts and will 
so arrange their business as to enable them 
to set apart for lengthy cases certain 
specified days in each week. A trial once 
opened should then proceed throughout 
the day gand, as far as possible, from day 
to day until completed. If so dealt with 
the present case, which is essentially a 
simple case of hurt, should have been dis- 
posed of, and satisfactorily disposed of, in two 
or at most three hearings. 

Rule made absolute. 


ALLAHABAD HIGH COURT. - 
CRIMINAL Reviston Petition No. 8 or F915, 
March 29, 1915. 

Present: —Mr. Justice Piggott. 

Rana DHARAM SINGH AND ANOTHER— 
APPLICANTS 
VETSUS 
JOTI PRASAD—Oprostre PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 209, 
210, 2138 —Inguiry before commitment—Discretion of 

Magistrate to discharge accused, 

When a Magistrate has heard the evidence for 
the prosecution with entire disbelief, where he 
considers himself In a position to show that the 
prosecution witnesses are totally unworthy of 
credit, and a fortiori where, after examining certain 
witnesses named on behalf of the accused, he 
comes to the conclusion that the evidence given by 
them is reliable and disproves that given by the 
prosecution witnesses he is well within his discretion 
in discharging the accused and not committing him 
to the Sessions. Lp. 1006, col. 2; p. 1007, col. 1.] 

Criminal revision against an order of the 
Magistrate of Saharanpur. 

Mr. C. Dillon (with him Messrs. Boys and 
Nihal Chand), for the Applicants. : 

Messrs. W. Wallach and Satya Chandra 
Mukerjee, for the Opposite Party. 

Mr. Ryves (Government Advocate), for the. 
Crown. 

JUDGMENT.—As long ago as the 27th 
o$ January 1914 a serious riot, accompanied 
with loss of life, took . place at a certain 
village in the Saharanpur District. A number 
of persons were put on their trial and convict- 
ed of offences punishable under Sections 148 


meee oF 
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and 304/149, Indian Penal Code. They 
appealed to this Court and their appeals were 
disposed of -by an order dated the 27th July 
1914, by which the appeals of three of the 
appellants were allowed and thosé of the 
remaining appellants dismissed, subject to 
some modification of the sentences passed. 
In the course of the inquiry and trial ending 
with the Appellate judgment of this Court above 
referred to,a question arose as to whether there 
was not reason to suppose that the persons put 
on their trial in that case had been acting 
under the instigation of other amd more 
influential persons, who, though not present 
at the riot themselves, had’ been guilty of 
abetment of the same within the meaning of 
the Indian Penal Code. An inquiry was ordered 
against two persons, Rana Dharam Singh 
and Durga Prasad, and one might have 
hoped that this inquiry would long since 
have been terminated in the conviction of 
these persons, or in their acquittal, or in 
their finaldischarge. The proceedings were 
unfortunately delayed by an application 
for transfer made to this Court, the ground- 
lessness of which has been sufficiently ex- 
posed by the actual result of the subsequent 
proceedings. This Court having refused to 
interfere, the inquiry against these two 
persons came before a joint Magistrate of 
ability and experience, who had not long 
previously been exercising the powers of a 
Sessions Judge. He recorded the evidence 
- for the prosecution, examined the accused 
persons and at their request, exercised the 
discretion conferred upon him by section 212 
of the Code of Criminal Procedure to summon 
and examine some of the witnesses named 
in thelist given to him on behalf of the 
said accused. As the result of his inquiry 
he discharged both the accused. An applica- 
tion was thereupon filed in the Court of the 
District Magistrate of Saharan pur by a 
gentleman of the name of Rai Bahadur Lala 
Jyoti Prasad, who appears to have some 
interest in the success of this : prosecution, 
asking the District Magistrate to exercise 
the powers conferred upon him by section £36 
of the Code of Criminal Procedure to order 
Rana Dharam Singh and Durga Prased to 
be committed for trial before the Court of 
Session. The matter was again hrought 
before this Court on an application for trans- 
- fer. Unfortunately the proceedings in this 
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circumstances, and if became a question 
whether this proceeding could be allowed 
&o drag its course much longer without 
scandal to administration of justice. I finally. 
called for the record of the proceedings’ 
in the Jomt Magistrate’s Court and gave 
notice both to the prosecution and to the 
defence that I proposed to take the whole 
matter up in the exercise of the revisional 
jurisdiction of this Court. [ have to-day 
examined the record, considered the evidence 
in detail and heard the arguments addressed 
to me on both sides. There has been some 
discussion also on®a point of law “which is 
supposed to arise with regard to the diseretion 
of a Magistrate in conducting an inquiry 
preliminary to commitment. The law, so 
far as this Court 1s concerned, seems to have 
been definitely laid down in the case of 
Fattu: v. Fattu (1), where some older 
eases of this Court are referred to and con- 
sidered It has been urged upon me in 
argument that the learned Judges of the 
Calcutta High Court, as for instance in 
the case of Sheobiia Ram v. Emperor (2), 
have taken a somewhat different view 
regarding the discretion of a Magistrate 
under the cireumstrnees stated. One learned 
Judge of tbat Court laid it down in effect 
that a Magistrate conducting such preliminary 
inquiry had only to consider whether there 
was evidence against the accused persons 
upon which a Jury could lawfully convict 
them of the offence alleged against them, 
and if he found that this was so, had no 
discretion but to commit the aceused for 
trial. This does not seemto me to follow. 
from the provisions of sections 20% or 210 
ofthe Code of Criminal Procedure, and 
seems scarcely consistent with the provisions: 
of the second clause of section 213 of the 
same Code. The Bombay High Court in In 
re Bat Parvati (8) has held in express 
terms that, where a Committing Magistrate 
finds that there is no evidence whatever, or 
that the evidence tendered for the prosecution 
is totally unworthy of credit, it is his duty 
udder section 209 of the Criminal Procedure 
Cade to discharge the accused. In my 
opinion when a Magistrate has heard the 


(1) 26 A. 5Ad; A, W. N. (190d) 125; TA. L. J. 292. 
Cr, L. J. 519. l 

(2) 90. W. N.829; 2 Or. L. Jt 534 

(3) 8 Ind. Cas 63f; 35 B. 163; 12 Bom. L. R. 923; 
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evidence for the prosecution with entire 
disbelief, when he considers himself in a 
position to show that the prosecution witnes- 
ses are totally unworthy of credit, anda 
foitiorey when, after examining certain 
Witnesses named on behalf of the accused, 
he has come to the conclusion that the evi- 
dence given by them is reliable and disproves 
that given by the prosecution witnesses, he 
is well within his discretion in discharging 
the accused. The question then before me 
is merely whether there las been a wrong 
exercise &f this discretion in the present 
case. By calling up the matter in revision I 
have virtually taken upon myself the exercise 
of the discretion conferred by lawon a 
District Magistrate ora Court of Session. 
My reasons for doing this I have already 
explained, I think it is expedient that this 
matter should be disposed of once for all, 
either by my directing the commitment of 
Rana Dharam Singh and Durga Prasad to 
the Court of Session or by an order dismiss- 
ing the application of Rai Bahadur Lala 
Joti Prasad against the order of discharge. 
In my opinion the reasoas given by the 
Magistrate in the present case for discredit- 
ing the prosecution evidence are sound and 
convincing. As regards some of the wit- 
nesses, incidents had occurred in the course 
of the inquiry by which their evidence was 
thoroughly discredited, and it would have 
been something of a scandal to the adminis- 
tration of justice to permit the same witnesses 
to repeat their false evidence, with necessary 
corrections and amendments, in the presence 


of the Sessions Court, The witness 
Harbans was asked in cross-examination a 
question so entirely relevant and proper 


that, after perusal of his evidence-in-chief, 
this was the very first question, which 
presented itself to my mind and I enquired 
Whether it had not been put to the witness. 
After fencing with it for a while, the witness 
ended by refusing to answer it at all. It 
would have been most improper to have 
allowed this witness to appear again as a 
prosecution witness „against these accused 
persons, and the Joint Magistrate would have 
exercised a sound discretion in taking im- 
mediate notice o the gross contempt of 
Court committed by him. During the exa-, 
mination of another witngss an episode 
occurred from which the Joint. Magistrate 
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4 
inferred, and in my opinion rightly inferred, 
that the prosecution witnesses were being 
improperly cvached outside the Court-room 
with reference to what was going on inside. 
These are sufficiently weighty cireumstances 
for consideration. Apart from them I am 
satisied that the evidence which the Joint 
Magistrate declined to believe is unworthy. 
of credit. The witnesses are not speaking 
of anything which .actually occurred in 
their presence. Whether there was or was 
not a gathering at the building which they 
speak of as the zemindar’s dera on the 
night to which their evidence refers, 
I am confident that these witnesses 
were not present ab that gathering and 
did not see er hear what they profess to 
have done. The order of discharge in this 
case 18 3 very proper one and is not to be 
interfered with. It may be taken that I 
have exercised the powers -of this Court 
under section 526, clause (8), and also under 
section 432 of the Code of Criminal Procedure 
to call up the pending application of Rai 
Bahadur Lala Joti Prasad from the Court 
of the District Magistrate of Saharanpur 
to this Court, and my order thereon is 
that this application be, and it is hereby, 
dismissed. 
Application for prosecution dismissed, 


eee BURMA JUDICIAL COMMIS. 
SLONER'S COURT. 
enue Revision Perrrion No. 86 or 1914, 
October 10, 1914. 
Present:——-Sir G. W. Shaw, dJ. C. 
NGA TUNE—APPLLICANT 
VETSUS 
l EMPEROR— RESPONDENT. 

Penal Code (Act XLF of 1860), ss. 822, 3825 — ninn. 
tarily causing grievous hur t—Magistrate, duly of. 

A Magistrate or Court dealing with a charge of 
voluntarily cfusing erievous hart ‘must consider aml 
decide not only whether grievons hurt has been 
caused, but if it has been caused, whether the accused 
intended or knew himself to be likely to cause 
grievous hurt. If ho intended or knew himself to be 
likely to causo simplo hurt only, he cannot bo con- 
vjcted under section 325. [p. 1008, col. 2.] 


Mr. J. C. Chatterjee, for the Applicant. 

JUDGMENT.—Applicant, Tun E, was 
convicted under section 325 of the Indian 
Penal Code of voluntarily causing grievous 


+ 


1008 a INDIAN CASS. {1915 
NGA TUNE v. EMPEROR. - 6 f 


hurt to one Ba Gyaw and was sentenced to 
six months’ rigorous imprisonment‘ and a 
fine of Rs. 50, or, in default, two months’ 
further rigoreus imprisonment. The Sessions 
Court on appeal confirmed the conviction and 
sentence. 

“J think the Magi&trate was right in finding 


g 3h, at applicant struck Ba Gyaw. Two 


“independent witneaSes corroborated Ba Gyaw 


to that extent, and“although their statements 
in some respects were not satisfactory, there 
was actually no credible evidence to the 
contrary. The other witnesses, who were 
present and were related ip the applicant 
took care not to say how Ba“ Gyaw came to 
fall. They must have seen what happened 
and the only explanation is. that Ak, 
struck Ba Gyaw. 

The witnesses for the defence «vere not 
worthy of credit and it was doubtful whether 
they were present at all. 

The medical witness, the Sub-Assistant 
Surgeon, stated that the injuries might have 
been caused by a fall, but he was not ques- 
tioned precisely as to whether all the injuries 
could have been caused by one fall. ‘There 
were actually two contused wounds and one 
contusion on the back of the head behind the 
left ear. Assuming it to be possible for all 
these injuries to have been caused by one 
fall, this possibility does not nullify the evi- 
dence that applicant struck with a stick. 

Ag regards the weapon used, Ba Gyaw 
said that it-was the Exhibit I, a “washing- 


bat” 214 inches long and from 1 inch to 2 
inches wide, weighing 50 tolas. <A Police- 
man’s’ truncheon weighs 386 tolas. The 


stick belonged to the house where the assault 
took place, but there was no evidence besides 
‘Ba Gyaw’s own statement to show that 
applicant used this stick, 

Mi Thet Su said that applicant struck 
with a stick, but she could not say what stick 
if was. 

Mi Shwe Mi also implied thate stick was 
used, but did not say what sticla it was. 

I do not consider, therefore, that the Magis- 
trate and the Sessions Court were justified in 
finding that the weapon which the applicant 
used was the Exhibit 1. But if it was used, 
I still do not consider that it necessarily 
followed that applicant was liable to Han 
ment under section 325. : 

“The Magistrate .said that the hurt was 


grievous because the i injuries, endangered Ba 
Gyaw’s life. But there was no evidence 
Whatever to show that Ba Gyaw’s life was 


endangered. The Magistrate examined the: 


medical witness very imperfectly; he allowed 
him to say that slight bleeding from the 1eft° 
ear, the left nostril and the mouth,and 
deafness and a discharge of air from the left 
ear might be due to fracture of the base of 
the skull. He did not ask him whether such 
symptoms necessarily implied a fracture of the 
skull or conld be explained otherwise. If 
the Sub-Assistant Surgeon was @nable to 
express an opinion®on this point, the Magis- 
trate ought to have examined the Civil 
Surgeon who had inspected the injuries and, 
any how, could have given an expert 
opinion oñ the point whether there-was or 
was not a fracture of the base of the skull. 
Actually there was no evidence that a 
fracture was caused and the Sessions Court 
was not justified infinding that there was a 
fracture. 

Again, assuming that there was a fracture 
of the skul], this was not sufficient in itself 
to constitute an offence under section 325. 
As I have to point out almost every day 
to Magistrates and even to Sessions Judges, 
the provisions of section 322, Indian Penal 
Code, are very precise and incapable of 
misconstraction. A Magistrate or Court 
dealing with a charge of voluntarily caus- 
ing grievous hurt must consider and decide 
not only whether grievous hurt has been 
caused, butif it has been caused, whether 
the accused intended or knew himself to 
be likely to cause grievous Hurt. If he 
intended or knew himself to be likely to 
canse simple hurt only, he cannot be cou- 
victed under section 825, There is nothing 
to show that the applicant intended to 
cause grievous hurt, and I do not think 
that there is sufficient material to justify 
a finding that he knew himself to be 
likely to cause grievous hurt even 


said already, is in my opinion open to doubt. 

The conviction is altered to one of volur- 
tarily causing hurt; section 323, Indian Penal 
Code. 6 

The applicant suffered two months 
gmprisonment before he was released on bail. 
The sentence Sf . mprisonmentis reduced to 
the imprisonment already undergone. | 
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Abandonment, proof of 343 


—— — OF right—Acquicsconce— 
Branch acquiescing becoming extinct—Collaterals, 
right of-—~Name expunged from mutation register— 
Adverse possession—Suit for possession by colla- 
terals, whether maintainable 


Abatement—Swuit for damages—Death of plaint- 
iff-appellant pending second appeal—Appeal, whether 
abates—Costs. 

Rights of action for merely personal injuries do not 
survive the injured party, thongh his perscnal 
representative can maintain an action for any 
damage done to the personal estate in his life-time. 

Where, therefore, the plaintiff brought a suit for 
Rs. §,250 as damages alleging that defendant had, 
by making false statements and insinuations to the 
local Police, seriously injured his (the plaintiff’s) 
reputation and obtained a decree for Rs. 4,000 which 
amount being reduced to Rs. 50 by the lower Appel- 
late Court he filed a second appeal to the Chief Court 
but died pending the appeal, the names of his sons 
being substituted for his: 

Held, (1) that the claim being based on a personal 
wrong the plaintiff's appeal abated by his death and 
his sons could not move the Court to grant to them, 
on account of a personal wrong done to their father, o 
further sum as damages; 

(2) that the. second appeal could not be allowed 
merely because the lower Appellate Court had 
directed the“plaintiff to pay the defendant's costs. 
P. MUZAFFAR KHAN v. GHULAM MURAMMAD Kuan, 





83 P. L. R. 1915 455 
Accession. See TRANSFER OF PROPERTY, ACT, 
s. 12 230 


Accounts, adjustment of—Receiver—Receipts 
by minor for sums in excess of the sanction of 
Court, whether valid discharges—Money paid as 
bribe to Police for release of minor-—Receipt taken 
from minor, validity of-—Liability of person through 
whom bribe alleged to have been paid—Litigation 
expenses—Details necessary—~Allowance for wun- 
avoidable waste of money in conducting litigation 
—Appointment of persons in excess of sanction of 
Court, whether permissible -- Improper claim of 
Receiver -Money deposited accordingly—Interest 
allowed on excess deposit-—Paymént of high rate of 
interest on accout of Receiver’s improper conduct 
—Separate suit 2 








, adjustment Nad Suit for 
PEGA, en aan na. of 


y suit for—Relationship of parties— 


surplus 








Jurisdiction, 
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Accounts—concid. . 


A. suit is for décounts only when the relationship 
of parties is such that one is bound to render 
accounts to the other.” Me KRISHNASAMI AIYANGAR 
v. PoovANNA RADAR 


Ac knowledgment, 


See Limitation Act, 
s, 19:.. ; 


ACTS—GENERAL. 


Act 184{—XIX. See Successron (Property Pro- 
TECTION) ACT. 
1860—XLY. See PENAL CODE. 
1863—X X. See Rerrcious EnpowMENts ACT. 
1865—X. See Succession Act. 
1865—X XI.. See PARSI INTESTATE 
Act. _ 
1870—VII. See Court FEES Act. 
1870—XXI. See Hixpv Wines Act. 
1871—X XIII. See Pensions Act. 
1872—I. See EVIDENCE Act. 
1872—IX. See CONTRACT Act. kas 
1877—I. See Specrric RELIEF Act, 7 


SUCCESSION 


IS77—IIl. See REGISTRATION ACT. 
1877—XV. See LIMITATION Act. 
1878—I. See Opium Act. 


1878—XT. See Arms Act. 


1879—X VIII. See LEGAL PRACTITIONERS ACT, 
1881—V. See PROBATE AND ADMINISTRATION 
Act, 
18Sl1—XK XVI. See NEGOTIABLE INSTRUMENTS 

ACT, 


1882—II. See Trusts Act. 

1882—IV. See TRANSFER oF PROPERTY ACT. 
1882—-V. See EASEMENTS Act, 

1882—-VI. See COMPANIES Act. 

1882—X1IV. See ÜIVIL PROCEDURE CODE. 


1882e-XV. See Presinexcy SMALY CAUSE 
Courts Act. 

1887—VIL See Suits VALUATION ACT. 

1887—IX. See PROVINCIAL  BMALL Cause 


Courts Act. 

1889--VII. See SUCCESSION CERTIFICATE ACT. 
1890 — VIII, See GUARDIANS AND WARDS Act, 
1890—IX. See RAILWAYS ACT, 

el894-—I. See LAND Acquisition Act. 
*1897—X. See Genera CLAUSES Act. 
1898—V.. See CRIMINAL PROCEDURE CODE. 
1898— VI, See Post OFFICE Act. ? 
]899—II. See STAMP Act. 
1899—X1. See ARBITRATION ACT. 

1907—ITI. See PROVINCIAL INSOLVENCY Act, 
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ACTS—-GENERAL—econceld. 
; nm e 
Act 1908-—V. See CIVIL PROCEDURE CODE. 
—— 1908-—-IX. See LIMITATION Act. 
1908--X VI. See REGISTRATION ACT. e 
——— 1909 11], See PRESIDENCY Towns INSOLVENCY 
Act. 
1910-—~T, See Prass Act. 
1918-——-VIT. See COMPANIES Act, 
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AOTS—(LOCAL)—BENGAL. 


Act 1859—XI. See BENGAL LAND REVENUE SALES 
Act, 

——~ S See BENGAL RENT RECOYERY Act. 

S76—-VIL See BENGAL LAND REGISTRATION 
ACT. 

1879-—-IX. See BENGAL Court oF Warps Ac, 

1885-——-VITT. See BENGAL Tenancy ACT, 

1899-—ITI. See CALCUTTA MUNICIPAL Act. 

1908——-I, See Eastern BENGAL 

TENANCY ACT, 


ACTS—(LOCAL)—BOMBAY. 


Act 1862 —V, - See Bompay BAAGDARI AND NARWA- 
DARI ACT. 
ame 1862—-VI. See AHMEDABAD TALUQDARS Act, 
—— 1879-—X VII. See DEKKHAN AGRICULTURISTS 
RELIEF Act. 
m 1 BO], See Bomray KHOTI SETTLEMENT Act. 
ue GOLI See BOMBAY District MUNICIPALITIES 
Act. 
—— 1901—-ITI. See BOMBAY LAND REVENUE Cops. 


AOTS—(LOCAL)—BURMA. 
Act 1899—IV. See Raneoon Ponice Act, 
AOTS—(LOCAL)-—CENTRAL PROVINCES. . 


Act 1896—...See Berar LAND RevenvE CODE. 
m_n 1898-——-XT, See CENTRAL Provinces TENANCY 
Act, 


ACTS—(LOCAL)—MADRAS. 


Act 1859—XXIV. See MADRAS DISTRICT POLICE 
ACT, 
1865-~--I. See Mapras District Limits Act, 
1865——-VIT, See MADRAS IRRIGATION Crss Act, 
1878-—~ITI. See MADRAS Crvin Courts Act. 
1884—ITV. See MADRAS Districr MUNICI 
PALITIES Act. 
man 1895-—-TTT, See MADRAS HEREDITARY VILLAGE 
OFFICES ACT. e 
1900-—-I. See MALABAR COMPENSATION FOR 
Tenants’ IMPROVEMENTS ACT, 
1908-—-I, See MADRAS Estates LAND ACT, 
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ACTS—(LOCAL)—PUNJAB. 


Act 1884—X.VIIL See PUNJAB COURTS Act. r 

1891--XX, See PUNJAB MUNICIPAL Act. 

1905——II. See PUNJAB PRE-EMPTION ACT? 

1911—TIT, See PUNJAB MUNICIPAL Act, 

1912-——I, See PUNJAB Courts Act. 

1912—~V, See PUNJAB COLONIZATION OF GOVERN. 
MENT LANDS ACT, 


LTT 


INDIAN CASES, 


AND ASSAM 
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ACTS—~(LOCAL)—U. P, 


Act 1886—XXII. See OuDH Rent Act. 
wmm 190I—JI. See Acra TENANCY Act. 
wa 1901—III. See U., P. LAND Revenve ACT, 


ACTS—REGULATIONS. 


Act 1802—XXV. See MADRAS REGULATION. . 

w 1802—XX XT. See MADRAS REGULATION, 

m 1819— VIII, See PUTNI REGULATION, 

oxe 1872—III. See SONTHAL PARGANAS REGULA- 
‘TIONS, 

m 1877—I. See AIMERE Courts REGULATION, 


kan 


STATUTES. . 


3 & 4 Vic, O. 65. See ADMIRALTY Court Act, 1840. 

11 & 12 Vro., C. 21. See Insotvents Act. 

24 & 25 Vic., C. 10. See ApMinatty Court Act, 1861. - 

24 & 25 Virc., C. 104. See Hian Courts Act. 

52 & 53 Vic., C. 63. See INTERPRETATION Act, 1889. 

53 & 54 Vic., C. 27. See COLONIAL Courts of ADNI- 
RALTY Act, 1890. 


Adjustment of decree. 
CEDURE Cong, O. XXI, R. 2. 


Administration suit, nature of 191 


Admiralty Court Act, 1840 (3 & 4 
Vict., C. 65)—Admiralty Court Act, 1861 (24 
& 25 Vict., C. 10), ss. 5, 35~Colonial Courts of 
Admiralty Act, 1890 (53 & 54 Vict., ©. 27), s. 2 (3) 
(a)—Interpretation Act, 1889 (52 & 53 Vict., C 63), 
s. 18 (2}—Maritime necessaries—Action in rem— 
Wrongful seizure— Limitation Act (IX of 1808), 
Sch. T Art. 29, scope of 46 


Admiralty Court Act, 1861 (24 & i 
Vict., C. 10), ss. 5, 35 463 - 


Adopted son, liability of. See HINDU LAW 
j i 240 


See Civin PRO- 


See HINDU Law. 


Adoption. 
—— by widow of last holder, effect j 


` Adverse possession — Abandonment — 


Name expunged from mutation register—Suit for 
possession by collaterals, whether maintainable 


Joint tenancy — Co-sharer, 
adverse possession of—Possession of one co-sharer— 
Presunvption—Ouster—Burden of proof. 

In a suit for possession by one co-sharer against 
another the plaintiff is entitled in the first instance, 
to rely on the presumption that the possession of the 
defendant was on behalf of the plaintiff. It lies upon 
the defendant to prove that he set up an adverse 
title to the plaintiff’s shareto the knowledge of the 
plaintiff for more than 12 years before the sunit. 

The fact that the plaintiff did not -receive profits 
for many years alone does not raise a presumption of 
his ouster. Az MALLAH v. BEHARI, 13 A. L J. 298 

. = 216 

: —~#. Mortgagor dispossessed — 

Third party, posseSsion of, if adverse as haa morte 


gagee. 
When a mortgagor has been ousted from “posses: 
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Adverse possession-—concld. 


sion of the property, the possession of a third party 
becomes adverse as against the mortgagee as well. 
In a case of dispossession by a third party thére 


, is no distinction between the positions of the mort- 


gagor and the mortgagee. Ca BIRESHWAR SAMANTA 
Vv. PRIYA SAKHI DEBI 917 
a Practice— Redemption suit 
—Mortgage not proved—High Court, power of, to 
remit issue to find if plaintiff in possession himself 
or through others 602 
Preseription—Co-tenant, pos- 
session of, when adverse—Ouster—Intention, whether 
sufficient—Linvitation Act (IX of 1908), s. 28, scope 
of. 
Nothing short of an ouster or something equivalent 
to ousterecan make a co-teyant’s possession to be an 
adverse one; and mere mental determination is not 
sufficient in law to make the possession of a co-owner 
adverse. ” 

For the purposes of the application of section 28 
of the Indian Limitation Act, it should be established 
that the period limited for instituting a suit for 
possession of the property-has determined. In case 
of no-ouster, or its equivalent, of aco-tenant, no case 
of adverse possession arises and consequently there is 
no determination of the period limited for instituting 
a suit and no extinguishment under section 28. 
C: FAIZUDDIN Kuan v. RINU AKAB, 21 C. L. J. a 








l miber rate 




















Ss s Whether can be acquired 
by lessee , E42 


Adverse title—Possession, adverse, of one, when 
` motto be tacked on to that of another—Estoppel— 

Agreement, force of ~ Claim, bar of. 

If A and B get a decree against C for possession 
of property, and afterwards 4 sues B for possession 
of that very property, B cannot set up an adverse 
title by adding C’s possession to that of his own. 

Where the nephews and grand-nephews agreeing 
to unite and claim property from the danghters and 
to divide it among themselves, got a decree against 
the daughters and afterwards the nephews claimed 
the entire property as against the grand-nephews on 
the allegation that they were nearest collaterals of 
the deceased and were thus entitled to inherit his 
estate in preference to the grand-nephews: 

Held, that the nephews were estopped from setting 
up the claim by virtue of the agreement entered into 
between them and the grand-nephews, whether that 


' agreement was based on correct or on mistaken 


recognition of an existing right in the grand- 


nephews. Ou. SHEOAMAR SINGH v. BALBHADRA SINGH, 
- 2 0. L. J. 187; 18 0. C. 61 357 
Agency in crime—Presumption 612 


Agent. See PRINCIPAL AND AGENT. 

Promissory note—Signature as agent— Infer- 

ence—Agent, if personally liable 93 
—«- Recognised agent, whether has any right of 

audience 828 


Agreement—Promissory uote payable other- 
wise than on demand—Stamp Acè (II of 1899), ss. 
2 (22), 35, Sch. I, Arts. 13, 49—Court Fees Act 
(VII of 1870), s. $3 Court-fees, refand of 300 
e to refar all dispates betweon Oort- 
pany and individual to arbiigation—Contract not 
under seal of Company, legality of . 384 
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Agra Tenancy Act (Il of 1901), S. 11 


—Oceupancy right, acquisition of—Father ejected— 

Son let in—Joint family—Continuous possession. 

Where a father was ejected from a holding and 
his son was leb in and there was evidence that 
the father and the son were joint and undivided in 
cultivatidn: 

Held, that the entry of the son’s name implied no 
real change whatsoever in the tenancy and thatthe 
possession of the father and 8f the son must be con- 
sidered to bo continuous for the acquisition of occu- 
pancy rights. U, Pa Ba Rs PARSHADI v. PARSHOTAM 
NARAIN f 
—— S, [1—Occupancy right, 

acquisition of—Period of leasein contravention of 

Act, exclusion of. 

Where a tenant had been in possession of a land for 
eleven years when the Agra Tenancy Act came into 
force, and then sub-let it in contravention of tho 
provisions of the Tenancy Act: 

Held, that the tenant did not acquire the right of 
occupancy and that the whole period of sub-lease 
when it exceeded one year was to be excluded and 
not only the period of sub-lease less the first: year. 
U, P. B, Re Kisten Dar v. Ram KISHUN, 18 A. L. 
J. 1 (Rev.) 691 
—— —— — S, ZI (2)—Mortgage of 

occupancy holding before passing of Act—Decree for 

possession—Hxecution, 

Where a decree for possession of an occupancy 
holding was passed in 1912 in favour of the mort- 
gagee on foot of a usufructuary mortgage executed 
prior to the passing of the Agra Tenancy Act, 1901, 








-the Court was bound to execute the decree and tho 


mortgagee decree-holder was entitled to possession 
under it. Aw RANG Lat Kuan v, Kisuorr Lan, 13 


À. L. J. 300; 37 A. 278 218 
ss. 57 (b), I177— 


Ejectment for doing acts inconsistent with the pur- 

pose for which land was let— Appeal to District Judge 

— Jurisdiction—Conversion of part of an agricultural 

holding into brick-field—Hjectment, whether from 

part or whole of holding. 

Where the plaintiff sought to eject the defendants 
in the Revenue Court on the ground that they had 
committed acts inconsistent with the purpose for 
which the land had been leased: 

Held, that an appeal lay to the District Judge. 

Where a land was let for agricultural purposes and 
the lessee converted & portion of the land into brick- 
field:. 

Held, that the conversion was clearly an act 
detrimental to the land and was inconsistent with the 
purpose for which it was let and that the lessce was 
liable to be ejected from the entire holding and not 
from the portion only. As Dina v. HARKISHEN Dag, 
13 A. L. J. 802; 87 A. 272 98 
ea eis AAN BN 














S. 79, application of— 
Dispute between tenants—-Suit, whether under s. 19. 
One set of tenants sued another set that the defend- 

ants had unlawfully encroached upon their holdirg 

and appropriated land belonging thereto. ‘Ihe 
zemindar had nothing to do with the dispossession: 

Held, that the suit was not governed by section 79 

A. Har NARAIN ey 

BALWANT SINGH 452 

— S, 79—Person in con? 

structive possession of holding, dispossession nf— 

Remedy. id 
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»\Agra Tenancy Act—concld. * 


A person who has been constructively in possession 
of a holding may be regarded as having been*ejected 
within the meaning of section 79 of the Tenancy Act 
and, therefore, must sue under that section if he 
wishes to recover possession of the holdeng. As 
COLLECTOR OF BENARES v. SHIAM Das, 13 A. L. J. 329 

302 

——e S, 167—Suit for declara- 

tion that a perpetual lease is not binding—Jurisdiction 
of Civil or Revenue Court. 

A decree was obtained on foot of a mortgage- 
deed for sale ofa zemindart property. Before the 
property was sold the mortgagor executed a per- 
petual lease in respect of certain lands appertain- 
ing to the share in question. The zemingart was 
then put to auction and sold. The purchaser 
brought a suit in the Civil Court for a declaration 
that the perpetual lease was not binding on 
him: ` . 
Held, that the suit was not cognizable by the 
Civil Court by reason of the provision’ of section 167 
of the Tenancy Act. A. SHER KHAN v. DEBI PRASAD, 
13 A. L J 364; 37 A. 254 552 
—— sS. [77 - 298 
S. 194—Lambardar, whe- 

ther can sue alone for arrear of rent, i 

JA lambardar can sue alone, without joining the 
other co-sharers of the village, for the recovery of the 
entire rent due from a tenant. A, MAHABIR PROSAD 
v. Ram TAWAKAL ee 838 
-e — S. I 99— Ejectment suit— 

Proprietary title pleaded— Appeal. 

When a defendant in an ejectment suit pleads that 
he is in possession not as a sub-tenant of tbe plaintiff, 
but as a proprietor holding the plot as his khudkasht, 
a question of. proprietary title-is in isste and an 
appeal lies to the District Judge. U.P. B. R. 
MAHARAJA OF BENARES v, VIJAI NARAIN SINGH, J]3 A. 
L. J. 3 (Rev) i 693 

—— — S 202 568 


Ahmedabad Municipality Rule 84— 
Goods brought in by postman ~ Octroi duty—In- 
spection of account books- 48 


Ahmedabad Taluqdars Act (Bom. 
Act VI of 1862), s, 12 529 


Ajmere Courts Regulation (I of 

1877), SS. 17, |8—Ajmere-Merwara Municipal 

Regulation, ss. 85, 14l—Notice—No direction issued 

by Municipal Committee within one month under 

section 83—Order of Committee beyond one month, 
validity of—Suit for damayes—Civil Court, juris- 
diction of. 

A. person gave the Municipal Committee of Ajmere 
notice in writing of his intention to re-erect a certain 
building within the limits of the Municipali®y. No step 
was taken by the Municipality withim one month 
of the notice under section 85 (2) of the Ajmere- 
Merwara Municipal Regulation: 

Held, that the Committee had no authority to take 
any action subsequently under that section. ` 

Section 141 of the Ajmere-Merwara Municipal Regu- 
lation does not bara suit for damages in the Civil 
Court by a person wronged hy an illegal action of 
ihe Municipal Committee. As MUNICIPAL COMMITTEE 
OR AJMFRE V. KIPAYATULLAH 13 4. L. J, 291; 37 A. 
220 143 


` 





























İNDIAN CASES. 


Ajmere-Merwara Municipal Reguz. 


Tl9i5 


lation, S. 85 14 
Alienation. See HINDU Law. 


e —Acquiescence—Branch acquieseing 


becoming exlinci—Collaterals, right of—Abandonment . 


—Name expunged from mutation register—Adverse 


possesstion—Suit for possession by collaterals, whether é 


maintainable, 

Ifa branch which acquiesces in an alienation 
finally disappears in the course of centuries, its 
collateral branches at the time of its disappearance, 
however remotely that contingency may occur, will 
not bo barred by time from challenging the 
alienation. 

In a suit by collaterals for possession of property 
left by an extinct branch of the family it appeared 
that one K, the fatherg of the last mate owner, 
unsuccessfully resisted in 1682 an application by the 
predecessor-in-title of the defendants for having his 
name expunged from thd mutation register. The 
defendants continued in possession since then: 

Held, that K’s acceptance in 1882 of the adverse 
attitude taken by the defendants amounted to 
abandonment of his right and the defendants having 
been since then in adverse possession of the property 
as against all the world, the claim set up by the 
collaterals could not be maintained. P. Marya v. 
NIHALA, 68 P. W. R. 1915; 141 P. L. R.1915 234 


of vrittis, when permissible 





——— 





Amendment— Application to amend decree pend 
ing an appeal—Petition directed to be posted at 
hearing of appeal— Appeal disposed of —Application 
not disposed of at time of gudgment—Power of Court’ 
to deal with petition after delivery of judgment 
On an application made for amendment of the 

schedule to a decree, the Subordinate Judge, before 
whom an appeal therefrom was pending, directed that 
the application should be heard with the appeal. Ab 
the time of the disposal of the appeal it 
was not brought to his notice. Before a second 
appeal was preferred against his judgment 
he was asked to dispose of the petition but he 
refused to do so on the ground that he had no power 
to dispose of the petition: 

Held, that he had jurisdiction to dispose of the 
petition notwithstanding he had delivered the judg- 
ment in the appeal. M. RAJA Ram Rao v. ARuMu- 
gam Karupurtl, 17 M. L. T. 224 377 


of decree. See DECREE. 

— Mortgage decree—Property 

formed into new mahal—New description not given 
in decres—Failure of justice 30 


—— of plaint 
—_—_—— » See PLAINT. 
Anomalous mortgage. See MORTGAGE. 
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Appeal—Abatement—Suit for damages—Death of e 


plaintiff-appellant pending second appeal—Appeal, 
whether abates— Costs 455 
Appellate Court acting on report of Thumb 

Impression Bureau—Illegality—E vidence. 

In a suit on œ promissory note An Appellate Court, 
ng& making up its mind to believe the witnesses of 
either party, sent the document which was the subject- 
matter of dispute to the Thumb Impression Bureau 


- 


` 
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Appeal—conia. 


and on the receipt of the report of the said bureau 
proceeded to decide the appeal: 

Held, that the procedure adopted by the Court was” 
wowarranted by law. As CHHAJIU v. AYUB aye 


Appellate Court, power of, tosct right decree 
* although respondent not appealing 42 
Appellate Court, powers of—Reception of 
additional evidence—“Substantial cause,” meaning 
of-—Errors in decree--High Court, power of, to 
correct in absence of some of the parties 4 
Application, preliminary, to file fresh evi- 
dence, legality of—Application, whether sustainable 
Appellate Court, power of—Additional evidence, 
admission of 865 


~—— Civil Procedure Code€Act V of 1908); Sch. 
LT, para. 17—Application to file reference, whether 
suit—‘Suit,’ meaning of—Oyder sotting aside award, - 

. whether a decree 60 


ane — Benamidar, appeal by, whether maintainable 

343 

——-~——Death of respondent before date of hearing 

Legal representatives of deceased not brought on 

record—Appellant, whether entitled to re-hearing 
of appeal 


woe — Decree for joint possession in favour of several 
plaintiffs -Appeal dismissed against some plaintiffs™— 

Appeal, whether can be heard. 

An appeal against a decree for joint possession 
passed in favour of several plaintiffs cannot be heard 
if on failure to serve notice on some of the plaintiffs- 
respondents the appeal is dismissed as against such 
plaintiifs-respondents, as the decr.e being for joint 
possession can be executed by such plaintiffs, what- 
ever view may be taken by the High Court on merits, 
C, BASIR SHEIKH v. Fazte KARIM Biswas, 19 0. W. 
N. 290 703 


—— = Decree on a ground common to all partics— 
Partition—Costs sovered—Appeal by one defend- 
ant, reversal of 4 
from decree—Computation of period of 
limitation—Exclusion of time spent in obtaining 
‘copies of both jutgment and decree 3 
= —- to District Judge—-Ejectment in” Revenue 
Court for doing acts inconsistent with the purpose 
for which land was let 29 








y admit:ing fresh evidence in—Review 926 
——— — Civil Procedure Code (Act V of 1908), O. 


XLI, r. 27—New evidence, admission of. illegal -— 
Decree based on such new evidence, if sustainable 
l 


m m in forma pauperis—Applicant, right of, to be 
heard—Conrt, power of 957 
— Limitation, plea of, whether can be raised in 


second appeal--Admissibility of document not 
proved—Court justified in refusing to consider it 





——-—— against minor—Costs incurred by guardian 
ad litem—Appellant to pay costs ‘of guardian— 
Practice 6 j 

——- — Notico not served within glree weeks — 
Second appeal incompetent —~Prq@gedure under old 
Act, applicability of—Pending cases, 

* + 4 * 


s 
. 
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against order passed in execution not com- 
petentExecution of decree—Limitation—Timo 
spent in revision applied for by judgment-debtor, 


‘- whether to be allowed in extermling period of 


Hiitatioh for execution 282 


———— Companies Act (VI of 1882), ss. 162, 163; 
169-—-Order for examination, when to be made— 


Discretion of Court 286 
Order amending Judgment and decree pend- 
ing appeal — Jurisdiction—Revision 586 


Order awarding maintenance under s. 488, 
Criminal Procedure Code 





Owler refusing to make a person party to 
appeal as representing a deceased appellant, appeal 
from, whether maintainable j 





—— Order of Appellate Court setting aside sale 
in execution—Second appeal, whether maintainabic 
—Revision ~ High Courts power to interfere with 
a wrong decision on point of law 7Q 


Order on claim petition by single Judge on 
original side—Suit to set aside order-—Starting 
point of limitation 367 


Civil Procedure Code (Act V of 1908), O. 1X, 
r. 8, O. XI, r. 21, O. XVII, r, 2—Plaintiff not pre. 
sent on day he was required to produce account 
book--Dismissal of snit—Application for restora- 
tion rejected—Dismissal of suit, when under O. XI, 
r, 214 $05 











Pleadings—Ground nob taken before first 
Court—Compromise of criminal case— Considera- 


tion 550 


— Pre-emption—Appeal from order passed on 
application for payment of pre-emptive monucy— 
Civil Procedure Code Act (V of 1908), s. 47, O 
XXI, r. 14 (1) 379 


————= Proliminary decrec, nature of-—lFinding whe- 
thera party is or is not an agriculturist, if pre» 
liminary decree~Appeal, maintainability | of—- 
Decree, form of 5 

————— Civil Procedure Code (Act V of 1908), s. 11 
—Res judicata, preliminary decision as to—Prelimi. 
nary decree 461 

Review by single Judge, appeal from 733 

Revisional order of single Judgo, appeal 

from, maintainability of—Right of appeal, how 

conferred ` 

y Tight of—Aubitration, without intervention 

of Court—-Civil Procedure Code (Act V of 1908), 

s. 104, sub-s. (1), cl. QJ, Sch. II, para. 21 (1)— 

Order filing award 557 

5 sectgity for costs of —Suit not vexatious— 

Appellant havipg no money, whether bound to give 

security 598 

Suit dismissed for non-production of succes. 
sion certificate—Succession—Certificate, filing of, 
in appeal—Usufructnary mortgage and lease with 
premium, distinction between 

—e—-——Suit dismissed on preliminary point 485 

——-— Court Fees Act (VII of 1870), s. 7 (iv) (f)—~ 
Suit for rendition of accounts and winding-up of 
partnership—Treliminary decree—Court-fees to he 
ad valorem 











m 
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- Appeal—concld. $ 





filed beyond time—Judicial disoretion of 
Court-—Negligenoe of Barrister in filing appeal, 
whether sufficient canse—Liability 65 





Withdrawal of suit—Appellate Court, power 
of, to grant permission to withdraw suit with liberty 
to bring fresh action—Jurisdiction 85 


CrimtinafP, adjournment of—Applica- 
tion for transfer made to High Court at earliest 
opportunity after receipt of notice of hearing | 00 

, SEeCcOnNGd-—-Finding of fact—High Court, 
power of—Practice i 245 








— —_— Finding of fact without any evi- 
dencse—Consideration, 9 


A finding of fact based on no evidence or against 
express prima facie reliable evidence is liable to be 
set aside in second appeal. 


The reversioner of C sued for- possession of his hold- 
ing on the ground that he had become a faqir. The 
suit was compromised and the land was left with C 
for his life only. Thereafter C sold his ancestral house 
to T for Rs. 800. The reversioners again sued to set 
aside the sale. This case was also settled. The plain- 
tiffs allowed T to keep the house.on the condition of 
their getting Rs. 180 out of Rs. 300 and the land 
in possession of C: 


Held, that the retaining by C of the sum of Rs. 170 
was a good consideration for giving up the land. 
Pa Kuus v. Cuortu, 41 P. W. R. 1915 555 


z — — , grounds of—Finding of fact 
based on inadmissible evidence—Appeal—Addi- 
tional evidence, irregularly admitted 14 

















Malicious prosecution — False 
information to Police, whether commencement of 
prosecution—Suit for damages, whether maintain- 
able—Quantwm of damages 273 


Pleadings — Issue — Evidence, 
opportunity to produce— Appellate Court, duty A 








——- — Settlement Officer’s decision, 
whether finul—Remand, if necessary 981 


gni Substantial error—Findings . of 
fact—High Court, power of, to interfere —Procedure 


921 
Appellate Court. Ses Aeerar 428, 857 


Court Fees Act (VII of 
1870), s. 11—Proceedings for ascertainment of 
profits—Order directing payment of additional 
Court-fee within fixed time—Effect of non-payment 
Appellate Court, whether can egtend time— 
Civil Procedure Code (Act V of 1908), ss. 148, B90 
































y powers of, to admit addi- 
tional evidence—Evidence on record otherwise 
- unintelligible 





——$ 








x powor of, to permit with- 
drawal of suit—Non-joinder of parties, whether 
sufficient cause—Matecrial irregularity—RePision 

484 

Application for leave to sne in forma pauperis. 

See CIVIL PRocEDURE Cops, O, XXXIII, R. 3 448 


INDIAN CASES. 


[1915 


Apportionment. See Lanp Acquisition Act 
(I or 1894) 8 


Approver. 


See CRIMINAL PROCEDURE CODE, 
e s. 337 993 





738. 


Arbitration, without intervention of Cowrt— 
Civil Procedure Code (Act V of 1908), s. 104, sub-se 
(1) cl. (f), Sch II, para. 21 (1)—Order filing 
award— Appeal, right of —Submission to arbitration, 
capacity to make—Parties, capacity of, to contract 
Reference to arbitration by executo? or administrator 
—Power to modify provisions of Will—Pure questions 
of law, whether to be referred to arbilration—Ques- 
tions, what, to be referred—Submission, whether affects 
legality of award. $ 


In an arbitration wifhout the intervention of the 
Court the fact, that a decree is drawn up on the basis 
of the judgment which follows the order filing 
an award cannot take Bway the right of appeal of 
the party aggrieved by the order. : 


y evidence of, value of 


Where such anappeal is allowed, the decree will become 
infructuous; the whole foundation of the decree will 
disappear, and it will be competent to the Appellate 
Court to declare that the decree had been vacated, 
because the order, on which it was based, had beeu 
cancelled, 


Under clause (f) of sub-section (1) of section 104 - 
of the Civil Procedure Code, an appeal lies from an 
order filing or refusing to file an award in an arbitra- 
tion without the intervention of the Court. 


Capacity to make a submission to arbitration is co- 
extensive with capacity to contract; every person cap- 
able of entering into a contract may be a party to a 
submission; conversely, he who cannot contract, cannot 
make a submission; and asa necessary corollary, in 
the case of persons, whose capacity to contract is 
restricted, the power of making a submission is, 
in the same manner and to the same extent, limited. 
Consequently, if parties enter into a submission 
concerning a subject-matter over which one of them 


‘has no authority or only a restricted power of 


disposition, an award ordering such party to do that 
which he cannot lawfully do, will be of no legal 
effect whatever. 


An executor or administrator is competent under 
certain circumstances to make a reference to 
arbitration; such right cannot be disputed when 
exercised within the limits of his authority. 


But an executor cannot make a reference to 
arbitration with the avowed purpose that the terms 
of a Will may be modified and arrangements made 
for the management and distribution of the estate 
contrary to the directions of the testator. 


Pure questions of law may be referred to the 
decision of an arbitrator. 


As a submission only refers to the arbitrator qués- 
tions between the parties, the moment he touches 
the interest of strangers, he exceeds his authority 
and his award 4s void. 

Submission to an’ arbitratiog does not operate as 
a waiver of dn extrinsic objection that the award is 


“illegal because sed on an ilegal act or subject- 


matter. C. Sou#aminy GHOSE v. GOPAL CHANDRA 
GuHose, 21 C.'L. J. 273; 19 C. W. N. 948 e 557 
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Arbitration Act (IX of 1899), S. I2— 


—Enlargement of time for making award-—Discretion 

of Court, eatent of—Interference in revision. . 

The discretion given by section 12 of the Arbitration 

‘Act is very wide and should be exercised on a con- 
sideration of all the circumstances of the case. The 
Court is bound to consider whether the case is a fit 
one for granting the indulgence asked for. 

The Courts of Law should not lightly interfere with 
the discretion deliberately exercised by a lower Court. 
S. PAMANMAL Hemanpas v. Hotansal, 8 S. D.R. 
269 85 


Arms Act (XI of 1878), ss. 19, 20— 


Chhavi concealed in loin-cloth—Attending fair—-° 


Conviction wnder s. 20. 

When ata largely-attendedgfair, where extra Police 
are sent on account of the large crowd, a person is 
found in unlawful possession of any ‘arms’ which he 
has taken the trouble to hide or conceal in his 
waist-band or loin-cloth, he ‘has done an act men- 
tioned in clause (f)’ of section 19 of the Arms-Act ‘in 
such a manner as to indicate an intention that such 
an act may nót be known toa public servant’ within 
the meaning and for the purposes of section 20 of 
the said Act. P. KHEM SINGH v. EMPEROR, 76 P. L. 
R. 1915; 8 P. R. 1915; 16 Cr. L. J. 412 79 


——- $. 20 796 


Arrest of ship—Suit for trespass, if lies— 
Proof of malice or its equivalent—-High Court as a 
Colonial Court of Admiralty, powers of—Detention 
—~Damages, liability for 463 








Attachment. See Cryin Procepure Cong, O. 
XXI, R, 46. 
——— , detormination of, See Cvirn Pro- 


CEDURE Cope, O. XXI, R. 57. 


Auction=~purchaser, Sce MORTGAGE. 
——— , y suit against. See CIVIL 





PROCEDURE CODE, s. 66. 
Award. See ARBITRATION Act; LAND ACQUISITION 
Act. 





s application to file—Suit referred to arbitra- 
tors—-Suit compromised independently of arbitrators 
-—Convpromise signed by parties and arbitrators— 
No inquiry by arbitrators—Civil Procedure Code 
(Act Y of 1908), Sch. IT, para. 20. 

The parties after appointing arbitrators settled 
their differences independently of the arbitrators 
and drew up a deed in the form of a compromise. Jt 
was signed by the parties and the arbitrators: 

Held, that the deed could not be treated as an 
award and an application to file it in Court as an 
award could not be granted. Pa KISHEN NARAIN v. 
Puran CHanp, 48 P. L. R. 1915 
—- —— ‘Limitation Act (IX of 1908), Sch. I, Art. 158 

-—Objections raised more than ten days after award is 

gubmitted—Notice of submission necessary—Civil 

Procedure Code (Act V of 1908), Sch. IJ, para. 10 

Court not properly disposing of objections to award 

~~ Revision. i 

Under Article 158 of the first Schedule to Act IX of 
1908 the period of ten@daysis to be computed from 


the day on which the parties receivg notice that the e 


award has been submitted to, gnd not from the 

* date on which it is actually received by,, the Court. 
‘Therefore, where an award was submitted to the 

Court on 30th September but the parties came to 
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Awa rd —concld ; 


know of its submission on lith October, the petition 
of objections to the award presented,on 20th October 
is within ¢ime. 

An order rejecting objections to an award- 
without adequate inquiryinto them, apparently under 
the impression that these wer@not raised within time, 
is Hable to be set aside on revision. Pa SANIB Rat 
v. Gaart Raw, 30 P. W. R. 1915; 96 P. L. R, 1915 


427 
Bail. See SURETY : 
Benami transaction. See FRAUDULENT 
TRANSFER. 


Bengali Court of Wards Act (IX of 
1879), s. 18 818 

Bengal Land Registration Act (VII 
of 1876), S: 78—Swit dismissed for non-pro- 
duction of succession certificate—Appeal — Succession 
—Certificate, Kling of, in appeal - Usufructuary mort. 
gage and lease with premium, distinction betareen, 

Where a suit failed by reason of tlie non-production 
of the succession certificate in the Court of first 
instance, the succession certificate may be obtained 
and filed in the Appellate Court on the appellant 
paying the costs of the previous proceeding, 

The term “zurpeshgidars” is an ambiguous one. 
Where it is found that no interest is chargeable and 
that a premium merely was paid at the inception of 
the lense in law, it may be considered a lease with 
premium and not a usufructuary mortgage. C. 
CHULHAN SINGH vi MADHO SINGH, 19 0. W. N. 794 


A 383 
Bengal Land Revenue Sales Act 
(XI of 1859), ss. 5,6, 10, 11, 13, 33 
—-Jjmali or joint share-—Separate accounts, existence 
of —Arrear of revenue, sale for—Prpclamation of sale, 
when sufficient— Specification of property, requisites 
regarding, if complied with by a general exclusion 
of ‘all other shares’ ™—Gazette notification, object of— 

Substantial injury. 4 

Act XI of 1859 being a stringent enactment for the 
realisation of arrears of revenue, certain safeguards 
are provided therein for the protection of the interests 
of the defaniter, so that he may not be unnecessarily 
prejudiced. Some of those are mentioned in rections 5 
and 6 of the Act, viz., the notification of sales specify- 
ing the properties to be sold and their due publication 
in accordance with law. A compliance with the require- 
ments of the said sections is imperative and it is in 
view of that that the Board of Revenue has iszued 
special rules, with forms of notification necessary in 
the case of estates or shares of estates advertised for 
sale the object of the law and the rules being to 
enable likely purchasers among the public to know 
oxac'iy what was going to be sold and thereby ensure 
reasonable comyfetition. 

There can be no difficulty in specifying an estate 
advertised for sale but in the case of shares of estates 
the work of specification requires care and attention. 
No hard and fast rile can be laid down with regard to 
Na E as it must vary according to the facts 
of each particular case. What has to be considered is 
whetherp having regard to all the circumstances, the 
specification was sufficiently definite and clear to in- 
duce likely buyers to appear and bid at the sale. 

The publication of the notice in the Calcutta Gazette 
is prescribed with the object of inviting purchasers 
from other quarters and not confining the bidding to 


1016 . INDIAN CASES, [19158 
Bengal Land Revenue Sales Act— Bengal Land Revenue Sales Act— 
contd, ~ 7 coneld, * 


speculative mongy-lendersand Mukhtears of the neigh- 
bourhood, . 

Where, in the case ofa sale for arrears of revenue 
of an ijmali ‘or joint share, being the residue ofa 
mahal wherein 148 owners of specife bnt undivided 
shares had obtained separation of account, the notifica- 
tion under sections 6 and 13 of the Revenue Sale Law 
(Act XI of 1859), which was published in the Calcutta 
Gazette, specified the property advertised for sale as 
the “ijmali share which cannot be specified exciuding 
the separate accounts numbors” whose list was given, 
and wound-up by stating that “all ogher shares 
besides that specified are excluded from the sale,” and 
the one affixed in the Collector’s Office was similarly 
worded and an adjournmont to postpone the. sale 
being refused, the sale was held and the properties 
were purchased by the defendant-respondent : 


Heid, that the object of the law in prescribing the 
notification had been frustrated, Inasmuch as they 
gave little or no particulars in respect of the property 
advertised for sale and the intending purchaser was 
left to gather for himself, by an elaborate process of 
elimination, what the property which was advortised 
for sale and which he was expected to bid was, that 
the absence of such specification of property in the 
notification vitiated the sale and had resulted in a 
paucity of genuine or substantial bidders, with the 
consequence that the property was knocked, down for 
about a third of its teal value and the owners of the 
ijmati share had suffered substantial injury and, that, 
therefore, the sale ought to be annulled. P, Ca 
RAVANESHWAR PRAsAD SINGH v. BANNATH RAM 
Gornka, 2 L. W. 355; 19 CO. W. N. 481; 17 M. L, T. 22°; 
210. L. J. 412; 13 A. L. J. 501; 28 M. L. J. 588; 17 
Bom. L. R. 442 699 


—S eee -- $8. .6, 10, I], 





13, 
33 699 








7 — 5S, 33, 34 — Sale 
amended — Final decree of a Civil Court, meaning of 
—Execution——Limitation, 


akak a a AH 


An estate belonging to the respondents was sold 
for arrears of revenue under Act XI of 1859 by the 
Collector on January 2nd, 1900. The proprietors 
preferred appeals to the Commissioner of Revenue, 
and he passed orders on March 21st, 1900, setting 
aside the sale, On the application of the auction- 
purchasers the Commissioner reviewed his order of 
March 2!st and on June 21st, 1900, cancelled his 
order setting aside the sale, and instead, affirmed the 
sale. On June 20th, 1901, the respondents sued the 
appellant-auction-purchaser for a declaration that 
the Commissioner's order reviewing his first order 
was ultra vires. The suit went up to the Privy 
Council where it was held that the order of the 21st 
of March 1900 was final and conclusive and that the 
Commissioner had no power to review. The respondent 
applied for execution: 


Held, that the judgment of the Privy Council Was 
not the final decree of a Civil Court aneulling a 


sale made under Act XI of 1859, as it only held that eè 


the. Commissioner had set aside the sale and that 
order must stand good. 

Section 34 refers to cases brought before the 
Civil Conrts under section 33 of the Act, The two 


‘suits brought under section 383. GC, 


sections must he taken as closely related to each 
other and the rule of limitation as applying only te 
Baw Natu 
GOBNKA v. NAND Kumar SINGH, 19 O. W. N; 464 
876 


- S, 34 876 


Bengal Rent Recovery Act (VII .of 
1865), Ss. 1G6—Mokwari right, extinguishment of 
-Occupancy right, acquisition of. 

Where a mokarari right, which a party had 
obtained, is extinguished by operation of section 16 
of Act VIII of 1865, there is nothing in law to 
prevent him from acquiring and retaining an occu- 
pancy right. C. Bama CHARAN GOSAIN v. RAM 
Kanar Duser, 19 C. W. N. 858 374 











Bengal Tenancy Act (VIII of 1885), 
S. IO 173 
— 55. If, 18, 85— 


Under-raiyati holding—-Permanent sub-lease, right 
to grant—Transfer of Property Aci (IF of 1882), 
applicability of, to tenancy. 

Section 85 of the Bengal Tenancy Act has no 
application to a sub-raiyat granting an under-lease. 

The Transfer of Property Act has no appli- 
cation ton tenancy under the Bengal Tenancy Act 
and the transfer contemplated in sections 11 and 
18 of that Act are transfers ont and ont, and not 
partial transfers by way of sub-lease, 

The Bengal Tenancy Act does not prohibit the 
grant of gsub-leases by an under-raiyat and, therefore, 
such sub-leases are valid documents between the 
grantors and the grantees. ©. ParusHuLta SHAIKH 
v. SITAL CHANDRA Das 267 


SS. 12, 56 (3!—Per- 
manent tenure, transfer of--Landlord, statutory 
receipt demanded from—Tender, if vitiated—No 
condition imposed on landlord-—-Money not to be 
refused by landlord. 

The transfer of permanent tenure under section 
12 of the Bengal Tenancy Act is complete as soon as 
the document is registered, in other words, a valid 
transfer under section 12 of the Bengal Tenancy 
Act operates to discharge the transferor from the 
hability to pay rent, which thereupon passes to the 
transferee. 

The transferee of a tenureis entirely within his 
rights when he demands a receipt in the prescribed 
form under section 66, clause (8) of the Bengal 
Tenancy Act, with a statement therein that he isthe 
tenant. 

A tender is not vitiated because a receipt is asked. 

When a transferee tenders money to ` the 
landlord with a request for a receipt in the statutory 
form, he does not seek to impose on the landlord any 
condition on which he is not entitled to insist and*the 
money validly tendered can only improperly be 
refused by the landlord. © Rup CHAND GHOSE v. 
NARENDRA Kfitsuwa, 19 C. W. N. 112 683 

eg inah, 


= “IB 267 
e — 5," 20 (7) — Proof of 


eleven years’ Possession before enhancement— Pre- 
. L4 

sumpiron. Ps . 

Where possession of a land for eleven years 
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Bengal Tenancy Act—conid. 


prior to the date of enhancement of rent is proved, 
there is a presumption of possession for 12 year 

mader sub-section (7) of section 20 of tho Bengal 
Tennacy Act. C. RASUL MAHMED BEPARI v. ABDUL 
Fazai CHOWDHURI 380 


sa 5, 28 498 


Tama sama ss. 30, 52, 28, 36 
and 154—Loacess land, additional rent for—Rent, 
enhancement of—Distinctioun—Decree for enhance. 
ment of rent, retrospective effect of—Prevailing rate, 
additional rent at-—-Aleasurement, preswnption of— 
No mention of rate in kabuliat—Court, reference to 
-—No obligation to pay at higher rate—Suit to recover 
at higher gate, if maintainable. i 





Where on the interpretation of a kabuliat, it was 
plain (1) that the area of the land demised was 
assumed to be 15 bighas withfat actual measurement; 
-(2) that the rent was assessed at the lump sum of 
Rs. 15-10 on the assumption that the area was 15 
bighas; (8) that the landlord reserved his right to 
have the lands measured and the rent assessed at tho 
prevailing rate; 7 

Held, per Mookerjee, J.—that under sections 52 and 
30 of the Bengal Tenancy Act, the landlortl was 
entitled to claim additional rent for excess land as 
also enhancement of rent; 

that there is a fundamental distinction between 
the claim for additionalrent andthe claim for enhance- 
ment of rent; — 

that a decree for enhancement of rent can never 
have retrospective operation and back rent cannot be 
claimed at enhanced rate in the suit in which 
enhancement is sought; i 

that the Courtis not bound to allow additional rent 
at the prevailing rate. 

Per Beacheroft, J~—The mere fact that a rate per 
bigha is not mentioned in the kabuliat does not 
justify the inference that there must have been.a 
measurement before the execution of the kabuliat. 

Where no provision is made in the kabuliat for 
the machinery by which “the rate of rent for lands 
paid in adjacent places” is to be ascertained or 
what would be the position if there are varying 
rates and if the parties are not agreed, the matter 
can only be settled by reference to Court. 

Where thero is no obligation on the tenant to pay 
a definite higher rate as cach instalment of rent falls 
duc, a suit to recover rent on the footing that he ought 
to have paid at the higher ratcis not mairtainable. 











Cc. Even. Murck v., Ferari Murnicx, 21 0.1L. J. 
309 .498 
KENEN TA ee ee, SERS 498 
peor NA ss. 52 (b), 179, 


188—VJoint tenante—Suit by a co-sharer-tenant, 

validity of—Abatement of rent—Dilwvion, area 

reduced by—-Kabuliat, construction of—Mourasi 

mokarari settlement, nature of. : 

Seetion 3188 of the Bengal Tenancy Act “has 
nu “reference to joint tenants und dot” not prevent 
a cu-sharer-tenant troy bringing a suil authorised 
by the Act unless his other co-sharers j@in him as 
plaintiffs. e s ; 

In a Mourasi Mokarari Settlement the most 
reasonable construction is that the tetant agreed 
not to chim rediction on the ground of diluvion. 
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Bengal Tenancy Act—contd, 


The Sundarbans is a permanently settled area 
and permanent leases havo been granted by the 
Govermnent in respect thereof, si 

A pernancnt lease from a person who bas 
made permancni improvement on the property con- 
fers permanent rights on the Igssec. l 

Where a covenant is authorised by section 179 
of the Bengal Tenancy Act, its validity cannot 
be impeached. C. KHETTERMANI DASI v. JIBAN 
Kutsuna Kunpoo, 19 0. W. N. 546; 210, DL. J. 815 





510 
———- a ——- S, 56 (3) 683 
et et aw GS, BS 267 
—— t -— ——. S. 87 343 








——~-— §S, 103, 105, scope 
of—Rent, fair and equitable, settlement of - Co-xharer 
landlord, application of, whether maintatnable— 
Landlord's challenging entry, effect of-——Superior 
interest amongst landlord, partition of-—Effect— 
Remedy. | 
An application under section 106 of the Bengal 

Tenancy Act for settlement of fair and equitable rent 

cannot be muintained at the instanco of one out of 

several joint landlords, if must be presented by the 
entire body of persons who aro joint landlords. 

Thére is a fundamental differenco between the 
scope of section 103 and section 105, Section 103 
contemplates a record of existing facts, while 
section 105 contemplates an alteration of existing 
facts. 

Whero a landlord challenges the entry in the 
Record of Rights both as regards the status of the 
defendant and the area-of the land comprised in hiz 
holding, before the Revenue Officer, who is competent 
under section 105A, to try and decide such an issuc 
before the settlement of fair and equitable rent under 
section 105, the proceeding is in ecssenco one under 
section 105 and not under section 106 of the Bengal 
Tenancy Act. 

The mere circumstance that one of his co. sharers 
is not willing to join the plaintiff in an application 
for settlement of fair rent under section 104 docs 
not dissolve the relationship of joint landlords 
amongst themselves, although it need not be disputed. 
that the relatiouship can be severed by a partition of 
the superior interest amongst the landlords or by the 
creation , of independont contractual obligations 
between each member of the body of landlords on 
the one hand and the tenant on the other. 

The obvious remedy of a co-sharer landlord intend. 
ing to maintain a proceeding under section J 085, 
Bengal Tenancy Act, when other co-sharers do not 
join him, is either to effect a partition with his co- 
sharers or to have a common manager appointed; 
but till this has geen dono, he cannot maintain a 
proceeding under section 105. C. BEHARI LAL 
MALLIK v. Priva Navi Sagpar, 21 C. L. J, 305 508 


S. 105 508 
SS. 105, 109- Stu. 


eitery bei —Settling rent—Settlement Officer's deri. 

sion, finality of—Remand, Uf aceessary=—Appeu!, 

second-*-Tenants af fixed rents, status of. 

It is impossible to get behind the statutory bar 
raised by section 109 to the rent fixed in proceedings 
under section 105 so far as the proceedings haye 
been properly conducted. 
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Bengal Tenancy Act—concld. 


Where a Settlement Officer goes wrong in deciding 
the question under section 106 which does not arise, 
his decision, so far as if is a decision settling rent, 
cannot be interfered with andon such a point no 
second appeal can lic, and also noremand is necessary, 
tie question of ront beieg finally settled. 

The tenants whose rents eannot be enhanced are 
at liberty to call themselves anything they like, 
whether settled raiyats or raiyats at fixed rates or any 
other class of ratyats. C. SaAsut Buusan HAZRA t. 








ASWINI Comar Samanta, 19 C. W. N. 687 981 
— —— — §. 154 e 498 


Art, 2—Arrears of rent for period between institu- 
tion of suit and confirmation of sale, landlord's claim 
tomAt. 2, applicability of. 

If the amount claimed by the dandlord is any 
part of the arrears between the institution of the 
suit and the date of the confirmation of the sale, ho 
is clearly ontitled to it under clause (e) of section 169 
of the Bengal Tenancy Act, 

The Legislature could not have mcant to apply 
the limitation provisions of the Schedule ITI, Article 
2, to the express provisions of clauso (c) of section 
169, because the limitation only provides for suits 
and not applications. Cs NARENDRA Lat KHAN v. 
Nozix Benart BHATTACITARIYA, 19 C. W. N. 582; 21 
C. L. J. 639 133 


poea 








—— —— S, 179 510 


S, I82—Raiyat— Under- 
vaiyat—Homestead, raiyat holding land under a 
different landlord—Incidents of tenancy. 

The plaintiff was a raiyat and his holding consisted 
partly of agricultural and partly of homestead land. 
He let out the homestead portion to the defendants 
who held certain lands as raiyats not under the same 
lnudlord but under a difterent landlord andina 
different village contiguous to the homestead Jand: 

Held, that section 182 of the Bengal Tenancy Act 
applied, and that the provisions of the Act applicable 
to a raiyat would regulate the incidents of the tenancy 
of the homestead, though the defendants had only the 
interest of an under-raiyat with respect to it. CG. 
KRISHNA KANTA GHOSH v. JADU Kasya, 21 O L, J. 
475; 190. W. N. 914 - 839 


—— — — S, 188 510 
—— — -—— Sch. HI, Art, 2 


3 

Berar Land Revenue Code, 1896, 

S, 205 — Antenuptial gift of the interest of a co- 

occupant irn survey number-—Traiæfer, whether 

amounts to relingwishment—Crut —re-emplion. 

Where a registered occupant of a survey number 
transferred his interest in the khata by way of ante- 
nuptial settlement and the plaintiff brought a suit for 
pre-emption: 7 

Held, that the transaction did not amount to a sale 
or relinquishment in favour of a specified person for 
valuable consideration within the meaning of section 
205 of the Berar Land Revenue Code but was in the 
nature of a gift and, therefore, was not subject to pre- 
emption by -the other co-occupants. N, NARAYAN 
u. VitTHoBa, JIN. L. R. 8h 


Bill of lading. See Conrracz, 
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INDIAN CASES. 


4 [1915 


Bombay Bhagdari and Narwadari 
Act (Bom. Act V of 1862), s. 3 442 


Dancearea awi pamasaran 





S. 3—Permanent tenan 


of lands in a Bhag—Alienation by tenantof his, 


share, whether permissible—Collector, whether can 
set aside alienation. 


Where rights are found to have existed before the 
Bhagdari and Narwadari Act, in persons not 
themselves bhagdars or narwadars but tho locus of 
whose rights falls within what are called the Bhags 
or shares in the bhagdari and xnaiwadari village, 
these rights are not any portion of such Bhags 
or shares of bhagdart or narwadari village etc. 
within the meaning of section 3 of the Bhagdari 
and Narwadari Act and the prohibitions against 
alienation contained therein do not apply? 

Where, therefore, a permanent tenant of lands in a 
bhag before the passing of the Act, sold in 1907 his 
interest in the lands to the plaintiffs, but the sale was 
set aside by tho Collector who put the defendant 
(the owner of the entire bhag) in possession in a 
suit to recover possession: 

Held, (1) that the alienation by the permanent 
tenant was not prohibited by section 3 of the Act and 
was not null aud void; 

(2) that the Collector was wrong in removing the 
plaintiffs and putting the defendants -in possession. 


B. VENIDAS NARANDAS v. Bar HARI, 16 Bom. L. R. 

571; 88 B. 679 | 

Bombay District Municipal Act 
(Bom. Act HI of 1901), s. 76— 


Ahmedabad Municipality Rule 84- Goods brought in 

by postiman—Octrot duty-~Inspection of account- 

books. ` 

Under section 76 of the District Muuicipal Act 
(Bom. Act III of 1901), and Rule No. 84 made 
under the old Act and stillin force, goods brought 
into the walled city of Ahmedabad through the 
agency of the Post Office are subject to octroi 
duty. 

“The toms of section 76 (1) (b) do nob permit a 
Municipal ofticer to claim inspection of the private 
account-books of merchants. B. AWMEDABAD My- 
NICIPALITY v. SAKARCHAND MouAKAMCHAND, 17 Bow. 
L. R. 182 4 


nn ane Sy YG Using room built 
as shop for residential purposes—“Conversion of any 
building,” meaning of. 

The words “conversion of any building”, in Expla- 
nation ta section 96 of the District Municipal Act, 
necessarily imply some change in the -building itself 
and, therefore, they -do not cover a case whero 
the building remains absolutely unchanged and tho 
only thing that is changed is the use or occupation to 
which the building is put, B. ADURJI v. EMPEROR, 
17 Bom. L. R, 212; 16 Cr. L. J. 293 5l 


=~ S., 151—2#ssential ingre- 








è 


dients of offence-~ Mere disobedience of notice, whether 


sufficient for conviction. 

In order to yender a person liable to conviction aud 
punishment under section 151 of the Bombay 
District Mugicipal Act, is mit be proved (i) that a 
notice has beetegiven him under sub-section’ (1), 
and (ii) thal he uges the place in question or permits 
it to be used in such a manner as to be a nuisance to 
the neighbourhood or dangerous éo life, health or 
property, The mere fact that notice in due form was 


Vol, KANTI _ GENERAL INDEX, 1619 


Bombay District š Municipal Act 


—concld, 


given regarding the place on a particniar dato 
cannot be conclusive evidence that there has been 
-* user of the place in sucha manner as to bea nui- 
sance after that date. S, [URINDARAM v. KARACHI 
e MUNICIPALITY, 88. L. R. 288; 16 Or. L. J. 255 IHI 


Bombay Khoti Settlement Act 
(Bom. Act I of 1880), SS. 9, 1Q—Knholi 
lands—-Tenant resigning occupancy for consideration 
—Effect of resignation-—Consent of khots necessary 
for a valid transfer—Contemporaneous lease —Tenant, 
whether estopped from showing defect in khot’s title 
-—Evidence Act (I of 1872), s. 116. 

Where the defendant purported to resign his 
occnpancyerights ina khotkg to the plaintiff (one of 
the khots) for consideration and synchronously with 
this resignation. a lease for aterm of five years was 
executed, the defendant atv8rning to the plaintiff in 
respect of these lands, ona suit by the plaintiff to 
recover possession after the expiry of the term: 

Held, (4) that the alleged resignation must be 
regarded asa transfer which could only be legal 
under section 9 of the Act provided that the consent 
of the khot wag obtained; ` 

(2) that the transaction could not be regarded as a 
resignation under section 10 of the Act since it was 
accompanied with consideration; ’ 

(8) that as both parties were in pari delicto, the 
plaintiff was not entitled to estop the defendant from 
showing the illegality of the title so founded. 

There is no estoppel against an Act of Legislature, 
B: SHRIDHAR BALKRISHNA VAIDYA v, BABAJI MULA 

. AGARYA, 16 Bom. L. R. 586; 38 B. 709 134 


Bombay Land Revenue Code (Act 
V of 1879), S. 56, retrospective effect of— 
Presumption— Vested right. 

The ordinary presumption against retrospéctivity 
of a Statute operates chiefly when a law prejudicially 
affects vested rights. S. GAGANDAs v. Yusir, 8 S. 
L, R. 233 


Buddhist Law —Inheritance—Eldest daughter, 
her interest during mother’s life-time. 


Under the Buddhist Law the eldest daughter during l 


the life-time of her mother has not such an interest 
in the estate of her deceased father as is contem- 
‘plated in section 91 of the Transfer of Property Act. 

The rule appears to bo as follows:— 

1, The eldest daughter can only claim one-fourth of 
the bulk’of the estate if her mother dies first and sho is 
capable of re-placing her mother in the honse-hold, 

2. Sometimes the eldest daughter on marrying 
and leaving the parental roof is given her share of 
the estate, during the life-time of both parents. In 
that case she hasno further claim on the estate. 

3. If this has not happened the eldest daughter 
on the death of her father is entitled to certain 
specified property and her mother gets the bulk of 
the estate. i 

4. If on the death of the father the mother marries 
again the eldest daughter is further entitled to one- 
fourthof her father’s wearing apparel and ornaments, 
but her mother still rains the bulk o@ the estate, 
U. Ba Mi Tur Ov. Mr Swe, U. Bek, 1914 I, 46 9 

° 821 
Inheritance-Eldest daughteir—ler 
. rightfagainst mother, 








Buddhist Law-—concld. 


The têxts giving the orasa daughter the right to 
claim a one-fourth share after her father’s death 
do not authorize her to claim ong-fourth from her 
mother, at least where her mother has not married 
ngain. U. B: Mr Huarne v. Mr Tar, U. B. R., 1914 
I, 40 e 806 
— Inheritance -Eldest son — Widow — 

Widows power —Creditors of widow. 

Where the Dhammathats give the eldest son a 
right to one-fourth as against the mother on the death 
of the father they referto the orasa son, or in other 
words, the eldest capablo son. Hence, where all the 





| sons are minors, there is no orasa son, and tho right 


in questign does not accrue. 

With an orasa son, the widow would lava full 
power to dispose of the remaining three-fourths, and on 
her death without alienating that share ib would come 
down to her heirs. But her creditors proceeding 
against her estate would be at liberty to attach and 
sell it, U.s Be ° NGA E v, Naa Auxa Tuei, U. B. R. 
1914 II, 37 804 


—_——— Suit for bare divorce, maintainability 
of—Partition, 

According tothe Buddhist Law of divorce, a suit 
for bare divorce would not lie. 

The Privy Council ruling in Maung Pe v. Lon Me 
Gale, 11 Ind. Cas. 497; 6 L. B. R. 18; 15 0. W. N. 766; 
8 A. L. J. 739; 14 ©. L. J. 15; 13 Bom. L. R. 465; 21 
M. L. J. 749; 38 ©. 629; (1911) 1 M. W. N. 897; 4 Bur. 
L. T. 153; 10 M. L. T. 479, does not affect the decision 
in Nga Chit Nyo v. Mi Myo Tu, 8 Ind, Cas. 477; U. B. 
R. (1910) I, 30. U. Ba Mi Saw BWwIN r. NGA San 
Nyon, U. B. R. 1914 II, 32 301 


Building improvements—Ce-sharers— 
Sale of house by some of co-shurers during minority of 
others— New house erected by rendee—Right of minors 
on attaining majority—Delay in filing suit. 

By deeds of 8th July 1899 and LOth December 1901, the 
collaterals of the plaintiffs during their minority sold 
away the whole of a house m which tho plaintiffs were 
entitled to a quarter share. On 7th July 191], after 
attaining majority, the plaintiffs sued for their share 
in the house which was newly built by the vendees on 
the sito of the old house. On appeal the Divisional 
Judge awarded the plaintiffs a quarter share in the 
newly built house as claimed, allowing vendee three 
months to clear the site: 

Held, that in view of their delay in asserting title 


the plaintiffs were not entitled to demand that the 


building should be pulled down or that they should be 
given a share in the newly built house without reason. 
able compensation to the vendee for the improvements. 
P: UHATTAR SINGH ~ RALIA RAM, 54 P, L.R. 1915. 


e 350 
Burden of proof-—-Adverso possession 276 


Deed found to be forged 





——— Document — Undue influ- 
ence-——Circumstances dominating the will—Infer. 
ectice 438 


Evidence on both sides 


— eer ii iga 








adduéed 
— Maman maa ae Kamily necessity — High 
rate of interest 21 


a ee Legal necessitv —Morteage 
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Burden of proof--concid, _ 
Litigation expense§, liabili- 
186 














ty for—Mortgage 
eon, Mortgage—Moveable pro- 
perty—Subsequent incumbrancer with ysossession 
preferred to prior incumbrancér, if bona fide with- 
out notice 


Se 











o“!\, Occupancy right, nature of 
9i 


817 
— Party cognizant of pro- 
ceedings for Probate, when can come in for revoca- 
tion —Sound disposing mind 
~Promissory note — Con- 
~ sideration~-Presumption e 402 
vm Remission of rent—War- 
ranty—Rebate by guardian 
Suit for declaration that 
sale by defendant shall not affect plaintiff's rever- 
| sionary right < 951 
Want of consideration— 
Promissory note— Father and son 


Calcutta Municipal Act (III B. C. of 


Partition 
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1599), Ss. 3 (32), 343, 442 653 
Cause of action. See Civm Proczpurs CODE, 
O. II, R. 2. 


| eine 








von CLCCPUAL of—Declaration that 
defendant is not proprietor, superior or inferior, suit 
for—Limitation, starting point of—Jurisdiction of 

Civil and Revenue Courts — Declaration that defendant 
sg oris not agricultural tenant, suit for, maintain- 

ability of—Plaintiff owning half share in village, 

avhen entitled to declaratory decree against rights of 

defendantin village—Decree, declaratory, validity of. 
. The cause of action for a suit for a declaration that 
the defendant Jis not a proprietor or an under-proprie- 
tor, does not necessarily accrue to the plaintiff at the 
time when the defendant asserts the title implying 
that he is not liable to ejectment and that assertion 
finds place in kKhewat entries, until that assertion is 
put forward as a substantial defence in ejectment 
proceedings before the Revenue Court. 

A Civil Court is entitled to declare that a person is 
oris not an agricultural tenant, even though the 
Revenue Court has exclusive jurisdiction to determine 
the nature of the tenancy and to eject that person. 

A decree fora declaration that the principal defend- 
ant is neither a superior nor an inferior proprietor 
in the village, is good, although the plaintiff is 
owner of only one half of the village, if the mort- 
gagee in possession of the remaining half is implead- 
ed asa defendantin the case. O. RAM AUTAR v. 
ABUL HASAN Kuan, 2 O. L. J. 181 307 

À Lemme mee Breach of contract gf marriage — 

Suit for damages—Action founded on conspiracy— 

Malice—Father’s right to breach of daughter's engage- 

ment according to Hindu Law, 

In every case founded on conspiracy, malice is 

essential to the giving of a good cause of action. 

Where a man merely knowing of the existence of 

an unperformed agreement, without malice or tle 
use of unlawful means, obtains the benefit of the 
` agreement for himself, no action can lio agafnst him 
for the breach of the agreement or procuring such 
preach, ab the instance of the first promisee. 

The plaintiff No.1 betrothed his son, plaintiff No, 2, 
oone Js. J's father some time after the betrothal 
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INDIAN CASES. 


[1915 


Cause of action—coneld. 


married Jto defendant No. 1, Upon this a suit for 
@images was brought on the allegation that defendant 
No. 1 had conspired with his sisters, defendants. — 
Nos. 2 and 3, and others wrongfully to procure the 
breach of contract of marriage: 

Held, (1) that inasmuch as defendant No. 1 wase 
not shown to have known of the betrothal before his 
marriage, no violation of any legal right either by 
individual procuration or conspiracy was proved and 
the plaintiffs had no cause of action; 

(2) that as under Hindu Law a father may break 
off his dauguter’s engagement, should a more suitable 
bridegrocm be available, the plaintiffs under that 
law never had more thana conditional right to the 
fulfilment of the contract and that, therefore, the 
suit was not maintainable. B. Kursor VASANJI v. 
Narst DHANJII, 17 Bom, L, R. 225 408 


~ Fraudulent decree, setting aside 
of—Decree obtained within jurisdiction of Court 
other than that in which suit filed—Court, jurisdic- 
tion of, to entertain suit—FErandulent service of 
summons—Property attached, whether gives cause 
‘of action 502 




















—Insolvency—~-Survival — Proper- 
ty vesting in Official Assignee—-Insolvent incompe- 
tent to defend suit -independently of Official Assig- 
nec 506 


Some interest in land 138 


Central Provinces Tenancy Act (XI 
of 1898), ss. 69 (1), 83—Settlement Oficer, 
record by—Sir land—Concelusive—-Civil Court, decree _ 
of. ‘ 

An order or entry of a Settlement Officer recording, 
or omitting or refusing to record, any land 
as sir land under section 69 (1) is final, unless and 
until itis reversed or modtfied by the decroe of a 
Civil Court in a suit instituted under section 83 within 
one year after the Settlement comes into effect. 
N. Kesra v. HIRAJI, 1t N. L. R. 56 888 


S., 83 888 


——— S. 94 (I), applicability 
of—Ejectment by one co-sliarer-——Limitation—Land- 
lord, meaning of. 

The special period of limitation prescribed by section 
94 (1) of the Central Provinces Tenancy Act applies 
only to cases in which the ejectment is by the 
whole of the proprietary body or the lambardar 
representing it, and not to cases in which it is mado 
by a fractional co-sharer in the village acting on his 
own account, 

The term landlord is to be interpreted as meaning 
the whole body of landlords or some one empowered to 























act on their behalf. N. Paiku KALAR vV. JAIRAM 

GANDHI 250 
Charge. See Pexat Cops, s. 182. i 

Graver charges failing, smaller ones how far 

sustainable | 1000 

» misjoinder of—-[megularity 659 


— - notgspecifying date #greed on to commit 
e murder, cte., whether vagne , 738 





—— S; whenio bo brought together 668 
Childiess widow, right of, to shayo~Shia 
Law - 191 
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Civil Procedure Code 


(Act XIV of 
1882), S. 248 493, 898 











m Sa 278B—Claim petitiong- 
Time giren to produce evidence—No evidence pra- 
duced—Order passed, not set aside within one year, 
athether final and conclusive. 

e À dismissal of a claim petition on account of 

the patitioner’s failure to produce evidence on the 
date fixed for hearing of the petition is an order 
passed on investigation, Such order is final and 
conclusive, if not set aside within one year. Me 
KURADA VENKATACHALAPATHI Row «~. GUDIVADA 
PEDAVERRASWAMI, (1915) M. W. N. 188; 17 M. ae 


228 
S. 283 367 


« 283—Declaratory suit 
—-Partial interest wn property, parting with--Valu- 
able consideration—Vendor's right to continue in 
occupation—Sale. - 

Where in a suit under section 283 of the Civil 
Procedure Code of 1882, for a declaration that the 
disputed property belonged to the judgment-debtor, 
it was found that the vendor (plaintiff’s judgment- 
debtor) did not part with his entire interest 
in the property and that he had retained a 
yight \to continue in occupation inasmuch 
as the purchaser from the plaintiff's judgment-debtor 
had paidless than the ordinary market-value of the 
land: 

Held, that the plaintiff was entitled to a declaration 
that he was entitled, in execution of his’ decree, to 
bring to sale the right, title, and interest of the 
judgment-debtor in the disputed property, namely, 
the right to remain in occupation thereof. C. 
JAGAT CHANDRA SARMA CHOWDHURY v. RADHA Natu 
CHAKRAVARTI, 21 C, L. J. 302 


- aa Sy 313 
ete en nnn cn Sy SED 879 
S. 591 267 


Civil Procedure Code(Act Vof 1908), 
Ss. 2, 97— Decree, whether Code contemplates the 
existence of adjudications which are both decrees and 
orders or which are neither decrees nor orders—Part- 
nership, sait fer accounts of—Illegal direction as to 
inquiry by Assistant Referee embodied in preliminary 
decree—Appeal— Whether such direction can. be object- 
ed to inan appeal against final decree—Contract Act 
(IX of 1872), s. 254——-Partnership, dissolution of —-One 
partner keeping funds and employing ‘them for his own 
benefit—Interest, liability for, misconduct or fraud, if 
essential-—--Direction to pay into Court ina partnership 
suit, if discretionary and when interfered with in 
appeal—Party taking the chance of success, tf can be 





9 








Sail 


898 











permitted to question jurisdiction of Court in case of 


failure. 

Ina suit tohave partnership accounts taken, the 
Trial Judge declared that the partnership was dissolv- 
ed from a particular date and then ordered and de- 

-creed that the Assistant Referee should enquire into 
and ascertain who the partners were bhat were entitled 
to share in the assets and good will of the said part- 
nership business anf take an accountgf the dealings 
of the parties with the assets of the said partnership 
business. No appeal was preferresl against the said nd- 
judication, the Assistant Referec held the inquiries 
direct] and sifomitted his report to the Trial Judge, 
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9 
Civil Procedure Code—(1908)—contà. 


who adepted it after hearing objections thereto, In 


- an appeal against the latter decree the appellant raised 


the question whether the inquiry as to who the part. 
ners were that were entitled to share in the assets and 
good will of the partnership was rightly included in 
the adjudication by the Judge or whether the enquiry 
was not one which ought to ehave been made by the 
Judge himself; 

Held, that the Code of Civil Procedure made no 
provision for something which was neither a decree 
nor an order, nor for anything which was both, neither 
did it provide that one adjudication hy the Court could 
be resolved into diverse elements, some of which were 
decrees gnd some orders; that the adjudication began 
by settling in limine the rights between the parties 
and declaring that the partnership was dissolved; that 
the said declaration was the foundation of all subse. 
quent accounts and proceedings which were merely 
incidental thereto and consequential thereon; that it 
did not matter “vhetber the instrument of partnership 
fixed the dissolution at a date which had passed before 
the suit began or whether the parties had agreed to a 
dissolution or agreed in submitting to a dissolution by 
the Court or whether the Court decreed dissolution 


for cause shown before it after n lilis contestatio; that 


the declaration when made became in substance a 
decree; that it did not cease to be such, becnuse a sub- 
ordinate part of it, if correctly made, might have been 
made separately as an order; that it conclusively deter. 
mined the rights of parties to certain essential matters 
involved in the suit; that the expression ‘matters in 
controversy’ occurring in the definition of ‘decree’ in 
section 2 (2) of the Civil Procedure Code could not 
be pressed so as to exclude matters which, though as 
it happened they were common ground, must have 
been actually decided if any question had arisen and 
were the foundation of the whole decision; that ac- 
cordingly section 97 of the Civil Procedure Code 
applied to the ċase and that, therefore, the objection 
was too late, 

Where on a dissolution of a firm, one of the part- 
ners retains the assets of the firm and applies them in 


„continuing the business for his own benefit he will be 


ordered to account for these assets with interest 
thereon, even though there may be no frand or mis- 
conduct amounting to frand. è < 

An order directing one of the parties ina snit for 
dissolution of partnership to bring into Court certain 
sums alleged to be partnership funds, is one purely in 
the discretion cf the Court and will not be interfered 
with unless exercised on some wrong principle. 

It would be deplorable to allow a party to take his 
chance of success before a Court and then, when he 
had lost the day, to contend that the matter should 
not have been adjudicated upon at all. P, Ga 
ARMED MUSAJJ v. Hasni EBRAHIM, 19 C. W. N, 449; 
17 M. L. T. 812; 2 L. W. 377; 21 C. L. J. 419; 13 A. L. 
J. 540; 7 Bom L. R. 482; 29 M. L. J. 70 710 
a A SS, 2y 97, O. XX— 

Preliminary decree, nature of-—Finding whether a 

party isor is not an agriculturist, if preliminary 


© decree—Appeal, maintainability of—~Decree, form of 


T n dgriculturists” Relief Act (XVL ef 1879), 
s. 13. 

An order that a Conrt will proceed to hear a suit 
on the merits is not an order which should be immed. 
ately followed by a decrece, 


1022 


Civil Procedure Code—(i908) -—ooutd. 


The finding that a party is or is not an agrjculturist 
is not a judgment such asis intended by Order XX 
of the Civil Procedure Code antl therefore, not the 
proper basis fof a decree; and a decree dpawn upon 
the basis of such a finding alone and specifying 
such a conclusion alone, is not a legal decree at 
all and cannot be the sgbject of an appeal. 

But where such a finding necessarily involves a 
direction that an account be taken between the 
parties in the manner provided by section 13 of tho 
Dekkhan Agriculturists’ Relief Act, ib amounts toa 
preliminary decree and is appealablo. 

The form of decree to be passed in such cases 
pointed oub. B: Municipat COMMITTEE ov NASIK r. 
Convector or Nasik, 17 Box. L.R.3824 ° 589 


— Sa 9~Muhammadan Law 
—Religions office, suit for possession of— Functions 
must be recognised by Muhammadan Law—Test 


9 
——— Sa II, Expl. V I 


omer — Se Il—Res judicata as 
between defendants inter se—Subsequent suit by third 
~ party against all defendants, whether barted. , 








Lud 

















A. decision will operate as ves judicata between 
defendants infer se only if there was an active 
controversy between them and a judgment was given 
defining their rights and obligations inter se. 

Ina suit for possession by partition of cortain 
landed property it appeared that defendant No. 4 
instituted on the 14th December 1909 a suit for 
partition of a house against his uncle, the father of 
defendants Nos. 1 to8and his cousin, the present plaint- 
iffs. The latter filed a separate written statement 
contending inter alia that his rights in the house 
were equal to those of the other defendant in tho 
case. Subsequently- he executed a power-of-attorney on 
2)st March 1910 in favour of his co-defondant autho- 
rising him to conduct the case on his behalf. 
Ultimately the plaintiff's claim to a share in the 
house was dismissed: 

Held, that the present suit was not barred by res 
judicata, Pa MUHAMMAD HUSSAIN v. QAMAR-UL- 
ZAMAN, 57 P. W. R. 1915; 143 P. DL. R. 1915 238 


— Sa l I- Res judicata, pre- 

liminary decision as to—Preliminary decree—Appeal. 

A decision that a matter is not ves judicata, and 
that, therefore, the trial can proceed is not -a pre- 
liminary decree and no appenl lies from such a 
decision. Bs BHARMA SHIDAPPA PUJARI v, BHAMS- 
GAVDA SALVAGAVDA, 17 Bom. L. R., 271 461 


ses — S: 34- Discretion of Court 
to award interest—Plaintiff not entitled to contract 

vate as of right. i . 

A plaintiff is not entitled ase of rights to 
interest from the date of suit to the date of 
decree. The question is one for the diserction 
of the Court, which should not, however, refuse to 
allow any interest without assigning any reasons 
for doing so. M, Rasacopara Curry v. KANDAPPA 
CHETTY 429 


— sS, 47, O, XXI,7. 61 
m Bvecution of decree—Attachment, objection against 
Suit by unsuccessful objector, when allowed—Pro 





———— 





Cerner, =f 





— 














forma defendant in original suit—Seeond appe.l, ` 
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grounds of—Finding of fact based on inadmissible 
e evidence—dAppeal—Additional evidence, irregularly 

admitted, 

The plaintiff's snit for a declaration that property ' 
attached by the decree-holder was his and did not 
belong to the judgment-debtor was dismissed as% 


. barred under section 47 of the Civil Procedure Code 
- on the ground that the plaintiff being a defendant in 


the suit in which the decree was passed was not 
entitled to file the declaratory suit, but his remedy 
was to appeal against the order disallowing his 
objection to the attachment of the property. It 
appeared that in the original suit the present plaint- 
iff had been impleaded as a defendant in the capacity 
ofan heir tothe person against whose esfate relief 
was claimed, but the €ourt found that he was not 
heir and the suit against him was dismissed: 

Held, that the suit wag,not-barred. 

Where a Divisional Judge on appeal reversed the 
finding of a lower Court as to ownership of an 
attached property, basing his finding chiefly on 


‘certain entries relating to cattle enumeration in tho 


village of the parties in the year 1909 after admitting 
copies of the entries in evidence: 

Held, (1) that the entries were not admissible in evi- 
dence and that (2) the Divisional Judge was in error 
in admitting this additional evidence in contravention 
of the provisions of the Civil Procedure Code and 
without giving the plaintiff an opportunity of produc- 
ing rebutting evidence and that, therefore, bis findings 
were of no value. Ps MUHAMMAD v. Ram Dian, <5 
P. L. R. 1915 14 


NGANA a : Sa 47, O. XXI, r. 2 
—Paynent out of Court not certified—Suit for de- 
claration that decree has been satisfied and should not 
be ewecuted, barred. 

A. suit for a declaration that a particular decree has 
been satisfied by payment ont of Court and can no 
longer be executed, is barred by the provisions of 
section 47 of the Codo of Civil Procedure. L. B, 
PALANEPPA HETTY v. SomasunDRiM CHetry, 7 L. B. 
R. €67 46 


- ee meee Sa 47, O. KAT, r 19 
—Transferee of decree, whether entitled to execute 
decree, determination of—-Separate suit, whether- 
maintainable ~—Judgment-debtor obtaining transfer of 


decree in his own name, whether entitled to execute. 





Determination of the question whether the trans- 
feree of a decree is entitled to obtain execution of 
the decree constitutes a determination of 4 matter 
within section 47 of the Civil Procedure Code, “1908, 


‘and no suit will Ho for the determination of this 


question. 

Under Order KAT, rule 16, of the Civil Procedure 
Code, 1908, a joint judgment-debtor obtaining the 
transfer of the decree in his own name cannot 
subsequently execute ib. x 

Per Sankaran Nair, J—A separate suit to deter- 
mine a question for execution will not lie. M. 
ANNABATTULA VENKATARATNAM t.» ANNABATTULA 


NAYUDU 906 
—_—_—— e- —— Sa 48, scope of, com- 
© pared with s, 23@ of the old Code--Limitation det (IN 
of 1908), Sch. I, Aat. 182. 
Tn 1884 deerce was passed in favour of N upon 
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a conipromise, and according to its terms certain 
instalments wero payable, and upon default, N was 
entitled to claim possession of a share in certain 
property. Default was made in 1892 and an 
upplication for possession was made. In 1898 the 
* judement-creditor died, and the execution pro- 
ceedings were carried on thereafter by his brother 
as his representative. Ju 1902 that brother died 
leaying his minor sons, who by their next friend 
applied to be “brought on the record, but their 
application was rejected and the original application 
for execution made by N was struck off. In 
1909 a fresh application to execute the original 
decree was presented on behalf of the sons, one 
of themehaving attained majority: 

Held, that the application®was barred under section 
4S of the Civil Procedure Code of 1908. 

The fresh periods whic could be obtained ‘under 
Article 182 of the Limitation Act do not cscape 
the provisions of section 48. 

Section 48 1s more extensive in its application 
than tho previous section 230 of the old Code, and 
it is wide cnough to cover compromise decrees. B. 
BALARAM VITHALCHUAND Gusan w. Maruti Devs 
Dusrat, 17 Box. L. R. 178; 89 Bom. 256 478 


ers nn Sy GO —“Saleable,” mean- 

ing of—Permanent lease--Tenant, no wight of, to 
transfer—Court sale, no immunity from—Court 
auction, validity of. 

The word “saleable” in section 60 of the Civil Pro- 
cedure Code means saleable. by auction aba com- 
pulsory salo under the orders of the -Court and not 
transferable by act of parties, 

Where a landlord does not impose on a holding, 
under a permanent lease an immunity from Court 
sales, the tenant has no rightto complain if the land 
is sold by Court. ©. KESHAB CHANDRA PRAMANIK t. 
AJAHAR ALI Biswas 837 


Ss 66—Auction-purcha- 
ser, suit against, when maintainable—Presumption-— 
Transfer of title by beuamidar, how created—Truot, 
verbal, whether valid, 

[mn A Court auction-purchaser must be treated as the 

real purchaser for all purposes so long as the suit is 

brought against him and not by him except in the 
vases provided for by clause 2 of section 66 of the 

Civil Procedure Code, 1908. ; 

"The mere consent or permission to hold possession 

given after tho Transfer of Property Act came into 

force, cannot transfer title from a benamidar to a real 

owner. R 
Where it was alloged that the auction-purchaser 

was put in possession of the propertics as a trustee 

for the real purchaser but no valid trust deed was 
produced: | 
Held, that the suit was barred by section 66 of the 

Civil Procedure Code, 1908. Wi, KAMURUDHEN v. 

Noor Mauomen, 17 M. L. T. 158; 28 M. L.J. 251 

(1915) M. W. N. 204 0 ` 205 


S. 92 237 


gaman S, G2—Alienee of ivist 
property, whether necessary party t8 a suit, wader 




















m “emanen 


epee ewe eee + 





s. 92— Decree for possession or Yecluration, whether | 


should be given as against hin® 
An alieneco pf ‘trust property is fot u necessary 
purty"to a suit under sevtion 92 of the Godo of 


“r 
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Civil Přocedure and no relief either for declaration 
or possession should be given as against him. Me 
RANGAYYA NAIDU r, CHINNASAMYAYER, 17 M. L.T. 
191; 28 BI. L. J. 326 ` 898. 


— —— S, 92-—- Pouer of Court to 
direct account to be tahen from trustee. 

Tho provisions of section 92 of the Code of Civil 
Procedure are quite wide enough to entitle the Court 
to direct an account against a trustec aud to make an 
order upon him to pay the amount found to be duo 
upon the faking of those accounts. Aa NATHU Mat 
v. Kisuort Lat SINGA 886 


—— Sa 92—Suwit against trustec 
—Death of one of two plaintiffs during pendency of 
suit—Third person, right of, to represent—Lvresh 
sanction, whether necessary, 

Section 92 of the Civil Procedure Code, 1908, is not 
mandatory byt is permissive and directory, A suit 
under section 92, Civil Procedure Code, brought by 
two persons is brought by them in their represen- 
tative capacity as members of the public interested 
in the trust in question. It is uecessary for the 
continuance of the suit that there should be at least 
two plaintiffs. If ono representative dies it is open 
to another member of the public interested in the 
trust to come forward to take his place and thus to 
prevent the suit abating. He should also obtain the 
necessary sanction, 

Two persons Band C, with the permission of the 
Legal Remembrancer, brought a suit of the nature 
contemplated in section 92 of the Civil Precednure 
Gode against D. During the pendency of the suit B 
died. K applicd to be brought on the record. ‘The 
Court dismissed the suitas X was not the legal 
yeprescutative of B: 

Held, that the Court ought to have given Kan 
opportunity first of obtaining sanction from the 
Legal Remembrancer aud secondly of showing that he 
was a person interested in the trust and on proof 
of these two qualifications the Court ought in the 
interest of the public to have made K a co-plaintiff 
in the suit. A. CURHABILA RAN x. DURGA PRASAD, 
13 A. L. J 379; 27 A. 296 68 


— oe S, 92, ouit wnder—Will 
—Wagi—Private family matter—ddministrater and 
trustee—Scheme under section 92, whew to be settled 
—Accounts, direction for, 

Where a Will makes provision for certain charity 
out of the income of the estate and also contemplates 
that one of the testator’s descendants should always 
be the trustee for the time being of the property, a 
settlement of a schéme for a charitable trust, when 
possibly there may never be any property to which 
the scheme gan apply, is premature and the Court 
should pause before interfering under section 92 
of the Civil Procedure Code in a matter 
which’ on the face of it is more of uw private family 
matter than-one‘of a publie nature. A direction for 
accounts in a suit in which the administrator of the 

*estate is nol made party as such administrator wust 

necessarily be fruitles:, Ls BB. Omer Asian pe 
v. ABDUL HUSSEIN 116 


— s, 97 589, 710 


~ Ss 103—Hiyh Court, 
power of, to find upon tissue of fact, 
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A High Court is entitled under section 103 of 
the Civil Procedure Code to find upon a question of 
fact on the evidgueo on record, even though no 
finding has been arrived at on that poiat by the 
lower Appellate Court. M, MOTUPALLI GANGESETTI 

















v. PALURI RAMAMUREHI, 1 L. W. 248 673 
PEES m Se 104 (1) (Ff) 557 
s. 104 (2) 270 





pasak S. 109, O. IX, r. 8— 
Decree of dismissal of suit for default, order setting 
aside, if final under ». 109. 

An order which deprives a party of the henefit of 

a final decree and the suit as against him 1s to be 


tried de novo is a final order within the meaning of 
C. 


nata, Mimitna a HON 








section 109 of tho Civil Procedure Code. 
MEGHRAJ v. BIDYABATI Koer, 21 0. L, J. 279 S67 
EN E S. 109—Final order, 


meaning of—Pit case for certificate, i 

The term ‘final order’ in section 109 of the Code of 
Civil Procedwe denotes an order which finally 
decides any matier directly ab issuc in the caso in 
respect of the rights of the partics. l 

The order of the High Court, made in reversul 
of the order of the Court of first instance, refusing 
to issue a temporary injunction against the execution 
of the mortgago decree, is not a final order within 
the meaning of section 109 of the Code of Civil 
Iroc GAE, 
ai case where leave toappeal to His Majesty in 
s asked for on the ground of the case being 


Council i t ) 
appeal, no question of an order being-a 


a fit one for 


final one arises. ©. Dawra Cort Co. r. BENARES 
Bank, 21 O. L.J. 28h , 569 
ae ee Sa 119 578 








had saananira anna aka 





s. 115, O. XLII, 
ya [Decree in portilion suit—Order amending 
judgment and decree pending appeal—Jurisdiction — 
Appeal—Interference tn revision, 

A Court has no jurisdiction to make au order 
amending its decrec after it has been afhrined on 
appeal. | ; 

No appeal lies agidinst an order of amendment 
but the High Court can set it aside on revision. 
Mia KRISHNA Uravya ce. GANAPAYE DPapys 586 


S., 1 15—More failure to 
diserction, if can be interfered 


637 
ga alsan —— Sa 115, O. XLVII, 


Pa 7—Review, order grantiny, avhen appealable— 

Crounds stated ina, 7, exhaustive —Appeal, entertain- 

ment of, without jurisdiction==Revision, 9 

An order granting a review is uot uppealable except 
on the three grounds specified in Order XLVII, rule 7, 
Civil Procedure Code. 

















exercise judicial 
with in revision 








Where a Districé Judge entertained an appeal. 


against an order granting t review und seb aside the 


+ ~ 4, Et A & >. = 
order upon grounds other than those mentioned in. 


Order XLVII rule 7. : i l 
Held, that he had no jurisdiction to disposeet the 
appeal and his order could be interfered with by the 
High Court under section 135, Civil Procedure Code. 
Mi. SREENIVASA AJYAR cv. Nararaga AIYAR, 2 707 
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S. I I5, scope of—High 
eCourt, interference by, extent of— Acting illegally or 
acith material irregularity in the exercise of jurisdic- 
liow—‘Jurisdiction in clause (3) of section 115; 
meaning of—Perverse view of a point arising for 
decision, and depriving a party of the fruits of prior 
proceedings, whether grounds Jor interference in 
revision, 
A High Court will 
in all cases in which tho order 
below is manifestly wrong. 











revision 
Court 


in 


the 


interfere 
of 


Taking a perverse yiew of the ‘point arising 
for decision in a case is a ground for interference 
in revision by the High Court. 


e 
A Judge acts illegal@ and irregularly in the 
exercise of his jurisdiction, if the result of his 
decision deprives a party of the fruits of přior 
proccedings. i 


The words “acting illegally or with material 


irregularity in the exerciso of jurisdiction” cover 
cases in which a Court has falied to arrive at 
un obvious conclusion which tho facts found 


necessitate or has so misapplied the principles of 
law as to result ina perversion of justice. 


4 « t hd 
A Court of revision has no power to substitute 


its own finding of fact for that of the lower 
Cowt. p 
- The power to revise being discretionary, mere 


infringement cf the law, even if apparent, Is not 


enough to call for interference if there are no 
merits in the case of the party invoking tho 


exercise of such power, as such infriugement being 
only technical will afford no ground for inter- 
fercnee. 


The word ‘jurisdiction’ in clause (8) of section 
115, Civil Proceduro Code, is used in a much 
wider senso than is generally attributed to it and 
means “the authority or power, which a Court has, to 
do justice in the vauses of complaint brought 
before it.” It must not be restricted to the 
pecuniary, local, or other statutory limits of a forum 
before which proceedings are taken. M, SUBRA- 
MANIA PATEAR cv, NARAYANA Pattar, 2 L. W. 280 


š 189 
er Wa I 15, O. XXIII, Fa 
I — Withdrawal of suit—Appellate Court, power of, 
to permit withdrawal of suit—Non-joinder of parties, 
whether sufficient cause-—Muaterial irregularity — 
Revision. ` 


ed 








An Appellate Court commits a material irregularity 
if it perinits a plaintiff on appeal to withdraw his suit, 
after a decrece hus been passed ugainst him by the 
Court uf first instance, without assigning any reasons 
for acceding to the plaintiff’s application. 

Where itis urged that a suit is bad for non-joinder 
uf parties, an Appellate Court has no jurisdiction to 
permit the plaintif to withdraw his suit on that 
ground, as underghe Civil Procedure Code ne stib can 
bo dismissed for non-joinder of parties and the Appel- 


. late Court can gdd the necessary® parties and disposo 


of the appeal in some lawful manyer. 

Quiere.— Whether ap Appellate Court as such can 
permit the withrawal ofa suit? Ma VEERA Reppy 
v. AREA REDDY : ‘487 - 
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S. 144- Suit for profits 
- of immoveable property--Wrongful possession 
by decree-holder—Restitution—A ppeal—Possession 

- taken during appeal, nature of, if appeal successful 


S. 148 890 


S., 148 — Pre-emplion 
“ decrec—bxtension of time fixed by decree for pay- 
ment of purchase-money 4 





eee Ge, CO 
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S. 149 890 


—— s. 150 © 
Ss. 1951, 152, scape of 


— Mortgage-decree—Property formed into new mahal 
~—New eseription not give in decree-—Amendment 
of decree~~Failure of justice. 

A decree for the sale of a mortgaged property 
which was originally an undfvided share ina mahal 
and was so described in the mortgage-deed, bur 
which was before the institution of the suit formed 
into a separate mahal, was passed describing the 
property as in the deed. Onan application being 
made for amending the decree so as to give the new 
description of the mortgaged property: 

Held, that the Court had jurisdiction under section 
151 of the Code of Ciyil Procedure to amend tho 
decree to prevent mockery and travesty of justice. 








G 








ed 











C. Moanin PERSHAD CHOWDHURY ù. CHANDRA 
SHEKAR Banan 19 0. W. N, 1021 304 
paman —— s, 152 304 
Se eS s. 158 269 
—S ee Oe 2, ra 2 ; I 


pee kam sakan aaa ênem 








O. 2, ra 2- Suit to estab- 
lish reversionary vight~Sibsequent suit for posses- 
sion—Cause of action, whether same. 

A second suit is not barred by the provisions of 
Order IT, rule 2, of the Civil Procedure Code, unless tha 
same cause of action isto be found within the four 
corners of the plaint in the first suit. 

Where, therefore, a widow sold her husband’s 
house to the defendant and the husband ’s brother sued 
for and obtained a decree that the sale could not 
affect his reversionary rights in half of the house 
after the widow’s death and then sued for possession 
of the other half: i 

Held, that the act of the widow in selling the house, 
though a single act, gave rise to two distinct causes 
of action being an infringement of two distinct rights 


possessed by the plaintiff and, thercfore, the second snii ‘ 


was not barred by Order II, rule 2, of the Civil Pro- 

cedure Code. Pe MUHAMMAD Ani v. Min Haman, 

82 P. L. R. 1915 301 

——: O. 3, r, 1— Recognised 
agent, whether has any right of audience. 

A recognised agent as such has no right of audi- 
ence. C. HARCHAND Ray GOBORNHON Das ~. 
BENGAL-NAGPUR Ry. Oo., 19 C. W. N., 64 838 
: - O. 7, r. I (@)—Plainé, 
cause of action to be stated in—Arvesé of ship—Suit 























for trespass, if lies—Proof of malice vr its equivalent ` 


—High Court as & Colonial Court ef Admiralty, 


powers of-—Detentign—Damages, ability for—aAd-« 


miralty Court Act, 1840 (3 Set Vict. O. 65)—Ad- 
m iralty Court Act, 1861 (24 $ 25 Fic C. 10), ss. 5, 
= . 2 
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35—Cajonial Courts of Admiralty Act, 1890, {53 3° 

54 Vict. C. 27), s 2 (8) (a)—Jnterpretation Act, 

1889, (52 §° 53 Vict. O. 68), s. 18 (2)—Maritime 

necessaries—Action in rem-—IWrengful seizure— 

Limitation Act (IX of 1908), Sch. I, Art. 29, scope of 

Under Order VII, rule 1 (e), the plaint must con- 
tain, in addition to other yprticnlars, “the facts, 
constituting the enuse of action and when it arose.” 

An ordinnry suit for trespass, in the absence of 
proof of malice or its equivalent, docs not lie for the 
arrest of a ship. g 

The arrest of a ship consequont on a suit in rem 
instituted in the High Court as a Colonial Court of 
Admiralty, for an amount alleged to be due for 
maritime*®necesgsaries, is a judicial act of the Court 
and an ordinary step in an action in vem. 

When possession of the subject of controversy is 
with the Court, the competing parties are simply 
preferring their claims in the ordinary course of law, 
and any damages which the successful party may 
suffer from the continuance of litigation are due to 
the law’s delay and not to any legal wrong 
perpetrated by his unsuccessful competitor. 

In England previous to the passing of 3 & 4 Vict. 
C. 65, the Court of Admiralty had no jurisdic- 
tion in the case of necessarics supphed to a ship, 
though perhaps it occasionally purported to exercise 
the jurisdiction where not prohibited. 

Quere:—Whether the extended powers under 8 & 4 
Vict. C. 65 and 24 & 25 Vict. C. 10 have become vested 
in Indian High Courts by virtue of the several Letters 
Patent? 

Assuming that the extended powers under 3 & 4 
Vict. C. 65 and 24 & 25 Vict. C. 10 did not 
vest in Indian High Courts by virtue of the 
soveral Letters Patent, the, jurisdiction of tho 
Caleutta High Court in relation to necessaries 
rests on the Colonial Courts of Admiralty Act, 
1890, which vests in it (among other things) the 
powers described in section 56 of 24 & 25 Vict. 
©. 10, providing that the High Court of 
Admiralty shall have jurisdiction over any claim 
for necessaries supplied to any ship- elsewhere than 
in the part to which the ship Court belongs, unless it 
is shown to the satisfaction of the Court that atthe 


- time of the institution of the canse any owner or 


part-owner of the ship is domiciled in England or 
Wales. 

As it is provided by the Colonial Courts of Ad- 
miralty Act, 1890, section 2 (8) (a), that any enact- 
ment in an Act of the Imperial Parliament referring 
to the Admiralty jurisdiction in England when apphed 
to a Colonial Court of Admiralty in a British 
possession, shall be read as if the name of that 
possession were therein substituted for England and 
Wales and as*by the Interpretation Act, 1889, section 
18 (2), it is pr8vided that the expression “British 
possession” shall mean any part of Her Majesty's 
dominions exclusive of the United Kingdom, British 
India and Burma thus take the place of England and 
Wales for tho purposes of this case. 

elo take away jurisdiction it is not enough that 
the owner was domiciled in Burma, but that domicile 
must bealleged and proved to the satisfaction of the 
Court, before judgment. 

Assuming that a person aggrieved by the arrest of 
his ship is entitled to compensation even itho 
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absence of proof of malice or its equivalent, fhe action 
would be for wrongful seizure under legal process 
and as such would be barred by Article 29 of the 
Limitation Act # not brought within one year of the 
date of seizure. C. MADRAS STEAM NAVIGATION Co. 
LD. v. SHALIMAR Works, LD., 42 C, 85 46 


——— mA 0. 7, Fa 4, 0. 14, 
F. 2, construction of—Limitation Act (IX of 1908), 
ss. 6, 8, 9, 22, Sch. I, Art. 91—Ainority, insanity and 
idiocy—Iimitation, disqualifications to save—Court 
of Wards, position of-—Suit, right . of—Representative 
capacity, swit tn—Plaint, amendments made in— 
Properties belonging to idols, transfer of, by Court 
of Wards—Court of Wards Act (IX of 1879), s. 18, 
scope of. 

Order XIV, rule 2, Civil Procedure Code, does not 
only apply to cases in which the issues of fact have 
not been settled, but also to cases where the Court 
has not postponed the settlement of the issues of 
fact. . ý 

Under the terms of the Indian Limitation Act, 1908, 
no other cause of disqualification than those men- 
tioned in the Act, viz. minority, insanity and idiocy, 
can be admitted to save limitation and time runs 
against a disqualified proprietor whose property is 
taken under the Court of Wards. 

No one except the disqualified proprietor can 
bring a suit in relation to property taken charge of 
by the Court of Wards. 

Order VII, rule 4, Civil Procedure Code, does not 
require that where the plaintiff sues ina represen- 
tative capacity that fact should be stated in the 
cause-title of the plaint although, no doubt, that is 
a convenient place to state it. : 

The amendments made in the plaint by the leave 
of the Judge cannot, in any view, amount to an 
addition or substitution of a new plaintiff within the 
meaning of section 22 of the Indian Limitation Act. 

Where certain properties belong to idols the convey- 
ance of those properties by the Court of Wards, isa 
nullity, and Article-91 of tho Limitation Act does.not 
apply. 

Pie Court of Wards can only deal with the pro- 
perty of the ward in the manner provided by section 

18 of the Court of Wards Act (TX of 1879.) Ca 

KUARMANI SINGHA v. WASIF Aut MURZA 18 


SSS eee O. 8, Ys 6—Suit by 
Oficial Liquidator for recovery of money due to 
Company—Defendant having money in fined deposit 
with Company—Set-of—Companies Act (TI of 1882), 
ss. 147, 150. 

A debtor toa Company who is not a member of 
the Company is entitled,in an action by the Liquidators 
to recover the amount due from him, to plead by way 
of set-off that an ascertained sum of money is then 
due to him from the Company and té claim that only 
such balance (if any) asis due to the Company is 
recoverable from him. 

Where, therefore, in a suit by the Official Liquidators 
of a Banking Company in liquidation for recovery of 
money due to the Company, the defendant claimcdéo 
set off a sum of money dne to him from the Company 
on account of his fixed doposit; z 

Held, (1) tbat the suit was an ordinary suit for 
recovery of money not brought under any special 
provisions of the Indian Companies Act 1882, and on 
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general principles it was open to the defendant to 
claim a set-off under the provisions of Order VIII, 
rule 6, of the Civil Procedure Code; 

(2) that in order to find ont whether the amount 
duc to the defendant was “ascertained” or not, the 
date to be taken into consideration under the rule 
was not the date of the winding up, but the date of 
the institution of the suit. Pa MEHR UHAND v. 
AMRITSAR BANK, 69 P. W. R. 1915; 89 P. L. R. 1915 


975 
—— 0.9, r. 8 567 


0. 9, r. 8, O. II,- 
ra 21, O. 17, r. 2—Plaintiff not present on day 
he was required to produce account book—Dismissal 
of suwit—Application 4 restoration rejeated—Appeal ° 
~—-Dismissal of suit, when under O, XI, r. 21. 
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The plaintiff was required to produce some books 
of account on a fixed date. The plaintiff being 
absent on that day, the Court dismissed the suit. 
An application to restore the suit was also dismissed 
by the Munsif: 

Held, that an appeal lay from the order of the 
Munsif rejecting the application for restoration inas- 
much as the order dismissing the suit was passed 
under Order IX, rule 8, read with Order XVII, rule 2 
and not under Order XI, rule 21, of the Code of Civil 
Procedure. 

A suit can be dismissed under Order XI, rule 21. 
for failure to comply withan order for discovery or 
inspection of documents only when the documents 
are referred to in the pleadings or affidavits. Ae 
JWALA PERSHAD SAHU v. BIGALRAM 


0.9, r. 13—Decree ex 
parte against some superseded by Appellate Court— 
Original Court, whether can set aside ex parte decree 
at instance of ex parte defendants—Jurisdiction— 
Valuation of appeal. 

Where a decree of the lower Court is superseded 
by a decree of the superior Court, the former 
cannot alter or amend its decree at the instance 
of the defendants against whom it had passed an 
ex parte decree, 

Where the valuation of the original snit is 
over Rs. 5,000 but the appellant is interested only 
to the extent of Rs, 200, he can value his appeal at 

















Rs. 200. Ae MATHURA PARASAD V, RAMCHARAN Lat, 
13 A. L. J. 283; 37 A. 208 261 

———-O. II, r. 21 905 
—— oO. 14, r. 2 SIs 
—— O, 17, r.2 905 
ae —_—— 0. 20 569 





O. 20, r. G~Amendmens 
of decree—Property erroneously described in schedule 
of plaint—Same copied into decree—Decree in confor- 
mity with gudgment—Amendment, if allowed. 
Anamendment of a decree merely to correct an 

erroneous description of property copied into 

the decree from the plaint, cannot be ordered to be 
made when the decreo is, in other respects, in 
conformity with the judgment. Ms. GoTIKE KEsava 

REDDY v. Vypnya Ramayya © 920 


——_o—. 0. 20, F. I G6—Prelimi- 
nary decrec in swit for accounts, when to be passed 
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O. 20, r. 63 367 
— ——— —— 0, 2], r. Z 468 


—— O.21, r, 2—Adjustment 
of decree—Transactions, which amount to adgusiment, 

e which not—Enquiries in suits or proceedings, nature 
of, > 

The adjustment of a decree referred to in Order 
XXI, rule 2, of the Civil Procedure Code, 1908, is a 

` transaction which extinguishes the decree as such in 
whole or in part and results in a satisfaction of the 
whole or a portion.of the decree in respect of the 
particular relief or reliefs granted by tho decree. 

Therefore, a transaction by which the parties agree 
to vary thg mode by which the reliefs granted by the 
decree are tobe realized in e&ecution in that suit or 
the time when the decree becomes execuiable, is not 
an adjustment of the decreg within the meaning of 
Order XXI, rule 2, of the Civil Procedure Code, but is a 
transaction which attempts to vary the terms of the 
decree, leaving the altered terms to stand in the place 
ot the terms of the decree so as to constitute a new 
executablo decree and a decree cannot be varied by 
such transactions. 

Enquiries in a suit or in execution , proceedings 
should be confined to matters the decision with 
reference to which matters could be taken advantage 
of by the parties in the proceedings in the suit or the 
execution itself. Me Lapp Govinposs v. Raypoass 
VISIINADOSS, 17 M. L. T. 222; (1915) M. W.N. 2 


6 
——0.21,r.35 1000 
0. 21, rr. 46, 54— 


Attachment of mortgayee’s interest—Proper procedure. 
In a suit for declaration that plaintiff was the full 
owner of certain properties, it appeared that plain- 
tif was the transferee-in-interest of the original 
owner who had mortgaged them to one S. The 
mortgagee’s interest passed to his son Ọ and the 
defendant got it attached before judgment on 14th 
August 1904. Cin September 1910 sub-mortgaged it to 
K whom the plaintif redeemed in September 1911. 
The attachment was effected under section 174 of the 
old Code correspending te Order XXI, rule 54, of the 
new Code and was duly confirmed and the property 
brought to salo. It was contended that the payment 
having been mede after the attachment was void: 
Held, that the attachment ought to have been 
made under. section 268 of the old Code (Order XXI, 
rule 46 of the new Code) and not having been’ so 
made, it did not affect the plaintiff's right as no 
notice of the attachment was served upon him, 
Difference between the two modes of attachment 
under sactions 268 and 274 explained. Ma BAMASMI 
Moopan v. SRINIVASA IYENGAR, 28 NI. L. J, 838 284 
; eae eet ay 0.21, r. 46— Debt— 
- dttachment—Payment to detree-holder—Judgiment- 
cředitor not entitled to recover debt—Debtor not ab. 
solved from liability to pay debt to cgeditor. 

_A debtor is not absolved from liability to pay debt 
due to his creditor b®the fact that he paid the debt 
to a’ decree-holder on receipt of agvarrant attaching 
the debt in execution of his, decroc, when the 
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judgment-creditor was not entitled fo recover the ` 
debt from the debtor against whom warrant of. 
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attachmént was issued, for in such cases itis the 
duty of the debtor to contest his liability to pay tho 
debt to the decree-holdor. Pe Hagr RAM v. HUKAM 
CHAND, 50 P. L. R. 1915 . 317 


z — QO. 21, Fr. 50 (2), 

applicability of—Nattukottag Chetties—Trade assets 

—Presumption—Private vight in property, how 
claimed. < 

A Nattukottai Chetty can claim private rights in 
properties possessed by him, only by letting proof 
rebutting the ordinary presumption that such pro- 
perty is part of his trade assets. 

Order XXI, rule 50 (2), of the Code of Otvil Pro- 
cedure @&pplies only when the decree is executed 
against parties not impleaded in the suit as defend- 
ants. Wie Bank or BENGAL v, RAMANADHAN CHETTY, 
(1915) M. W. N. 180 

















—— 0.21, r. 52—Garni- 
shee order—Attachment of revenue payable in future 
—heecution proceedings kept alive. 

Property attached yielding a revenue or producing 
interest or dividends is within the meaning and 
contemplation of all garnishee orders under Order 
XXI, rule 52, of the Civil Procedure Code, and 
revenue in futuro is for the purposes of attachinent 
onthe same footing as interest or dividend and 
thus attachable under the rule. 

The plaintiffand the defendant submitted their differ- 
ciices to arbitration and obtained a consent-decrev, 
which provided thatthe defondané should pay the sum 
of Rs. £1,000 in 14 years by instalnents of Rs. 3,100 a 
year and in, tho 1fth year an instalment covering 
the balance. On an application in 1894 for execution: 
of the decree a further agreement was entered into, 
whereby the defendant was constituted a tenant of 
the plaintiff and the defendant’s share of the revenuc 
of the villages was made payable to the plaintiff 
‘through the Court. The Court then issued a pro- 
hibitory order giving effect to the above arrangement 
and the revenue continued to be paid to the plaintiff 
till 1912, when the Court of its own motion took up 
the matter again and came to the conclusion that it 
was functus oficio for all purposes of execution as 
soon as it had put the plaintiff in possession of the 
lands index the agreement of 1895: 

Heid, that the order on the darkhast of 1894 conti- 
nued alive and effective up to 1912 and would remain 
so until the. plaintiffs debt was satisfied. M. 
UMABAI SHANKAR GODROLE Vv, AMRITRAO ANANT, 17 
Bom. L. R 188; 39 B. 807 








0. 21 5 Fs 52, scope of 
—dttachment — Application for formal attachment 
under Q. XXI, r. 52—Previous attachment, effect on. 
Order KAI, rule 52, is not restricted only to cases 

in which the froperty sought tobe attachedis in 


the custody of a Court other than that executing. 


the decree but also provides for attachment where 
the property isin the custody ef the same Court. 

Where the property to be attached is in ths 
qustody of any Court, the attachment in the words of 
Order XXI, rule 52, shall be made by » notice to 
such Gourt that such property may be held subject 
to the further order of the Court. 

If there was an attachment; the mere fact thal, 
the respondent by way of abundant caution prayed 
for formal attachment in strict compliance with the 


eu 
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terms of Order XXT, rule 52, would not take away the 
effect of the attachment already made. C.a SURJA- 
MULL AGARWALS w RAM CHANDRA MISTRY 123 


id 
QO. 2i, rr. 57; 64— 
slttachment, determination of—Dismissal of execu- 
tion application, wheher determines attuchment— 

Moveable property, attachment of—Sule, whether 

production of property necessary—Dismissal of appli- 

cation for non-payment of batta—-aAttachment, whe- 
ther raised 

An attachment by a prohibitory order previously 
existing can be determined ouly by proper steps taken 
under the Code. A 

Under Order XXI, rule 67, a previously existing 
attachment ceases to exist on the dismissal of an 
application for execution only when the circum. 
stances required by the rule are established. 

The object of the rule is to prevent the continuance 
ofan attachment for an indefinite*period on the 
practice of “striking off” an application for execu- 
tion previously in vogue for statistical purposes and 
the operation of the rule must, therefore, be confined 
within the smallest possible limits. 5 

To order tho sale of moveable property, it is Mot 
necessary under Order XXT, rule 64, that tho Court 
should have the property before it. Where a non- 
payment of batta results in tho dismissal of the appli- 
cation for sale there is no legal order of dismissal and 
the attachment previously existing is not determined 
but continues effective. MI. KAMSETTI Peppa VEN. 
KATASUBBIAH V, 'TANGATOOR SUBBIAH, (1915) M. W. N. 
159 : 62 
EY ET ND TO ER 0. 21, re GI 
mamae pmen e ree (Dy 21, Ya 64 


0. 21, rr. 66 (2), 
QỌ0--Fime of sale, omission to specify, whether 
irregularity. 

An omission to specify tho time of sale under Order 
XXI, rule 66 (2), is an irregularity within the mean- 
ing of Order XXI, rule 90, and, if substantial injury 
has been sustained by reason of it; the sale should. be 
seb aside. O. MAHMUD Atir. GOBIND bi” 


0. C. 1 
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LT TT UA O, 2i, r. 72 (3), 0. 
43, r. I (j), S. O4 (2)—Order of Appellate 
Court setting aside sale in eveculion—Second appeal, 
whether maintainable —Reviston— Tigh Courts power 
lo interfere with a wrong decision on puintof law. 

No appeal lies from an order of the Appellate Court 
setting aside a sale in execution. 

Where an appeal is competent to a District Judge 
from an order passed by a Court of firat instance, 
the High Court cannot interfero in yevision with 
the appellate order of the Judgs merely because ha 
decided a question of limitation wrongly. A, 
MAHABIR Sany v. Burnet Rar, 18 A, L, 3/3851 279 


0. 21, r, 89 571! 
————— O. 21, r. 89—Attach., 
ing creditor, right of, to have sale set aside. 

A. decree-holder who attaches a property before it 
is put to sale at auction, is not entitled to get the 
sale set aside under Order XXI, rule 89, of the Code 
of Civil Procedure. A, Faguran v. RAJAB ALI 
Kuan, 13 A. DL. J. 401 948 
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O. 21, rv. B9—Occu- 


®pancy holding mot transferable without consent of 
landlord, purchaser of, right of, to apply under Order 

XAL, r, 89—Landlord, vight of, when himself pur- 

chaser at vent-decree—Hastern Bengal and Assam 

Tenancy Act (T of 1908), s. 170 (4), applicability of. 

A landlord can terminate the interest of a pur- 
chaser at an execution sale of an occupancy holding 
not transferable withont the consent of the landlord 
and his right to dő so is independent of an execution 
sale. . 

Therefore such a purchascr has no locus stundi to 
make the application to have the sale for arrears of 
rent seb aside under Order XXI, rule 89 of the Civil 
Procedure Code, where the purchaser unde» the rent 
decree is the landlord himself. 

Tho Eastern Bengal and Assam Tenancy Act, section 
170 (4), does not debai™the landlord when he has 
himself purchased the holding at a sale held in 
excentiofi of a decree for arrears of rent due thereon, 
to challenge the right of the purchaser Gvho has not 
been recognised by him) to make the deposit on 
the ground thal as against him such purchaser hag 
acquired no titlo and, therefore, cannot come under 
Order XXI, rule 89. C, ABDUL RAHMAN SARKAR v. 
PrRomMovE Brenary Dorta, 22 0. L. J. 108 182 


0. 21,r. 90 184 
O. 22, r. 4, Cl, (3) 


~~Practice—Re-hearing—~Death of respondent before 

date of hearing—-—Legal representatives of deceased not 

brought on vrecord—Appellaunt, whether entitled to 
re-hearing of appeal, 

It is only a party who has not been heard that can 
claim are-hearing on the ground that he has been 
prejudiced, 

Two days before an appeal camo on for hearing, one 
of the respondents died. Neither the appellant's 
Vakil nor the deceased respondent’s Vakil were 
aware of this and the appeal was heard and dis. 
missed. The appellant claimed a re-hearing of the 
appeal on the ground that it had been decided 
without bringing the legal representatives of the 
deceased respondent on the record: 

Jleld, that the appellant had no clahn toa re- 
hearing of the appeal as in the interest of justice, it is 
not desirable to give a right to an unsneccasful litigant 
tourgue his case more than once merely on the ground 
that one of the other parties to the proceeding ‘was 
dead ab the time of the hearing, M>» VELGAYAN 
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. Cuerry v. Jorn Mananines AIYER, 28 M, D. J. 138; 


2 L. W. 166; (1915) M. W. N. 201 . 23 
0. Les I’. J; 0, 43, 


Ya 1—Order refusing io make a person party to 
appeal as representing a deceased appellant, appeal 
from, wether maintainable. j 
An order dismissing an application to be bronehi 
on record as the representative of a deceased appel- 
lant is not a decree and no appeal- lies from such an 
order, A. Duni Cuanp v, ARJA Naxo, 13 A, L J. 
381 ij 687 
ma | -— 0. 22, F. 9- Suficient 
è cause to be showy—High Court,, discretion of, if any 
Deceased puriy, ngpresentatiwes of—Party, duty of. 
Under Order, XXII, rule 9, Civil Procedure Code, it 
must be proved that the appellant was preveilted by. 
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Sufficient cause from going on with the suit within 
the time allowed by law; otherwise, the appeal oncee 
pbated shall‘not be revived, and the High Court has 
no discretion in the matter. 

When succession to the estate of a deceased 
Person is in doubt, a person litigating with the 
deceased should take every step to bring his represen- 
tatives on the record. C, Gorau LAL r. KERANI 
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== 0. 23, Pr. [—Suit re- 
ferved to arbitration~Joint application of both 
plaintif “and defendant togwithdraw suit-awithout 
ubtaining permission to bring fresh suit—Second suit, 
maintainability. of. 4 f 
A suit for profits was dismissed ona joint appli- 
cation of the parties on the ground that the dispute 
between the parties had been referred to arbitration. 
The plaintiff did not ask the Court for permission to 
bring a fresh suit in case the arbitration fell through: 
Held, that a sccond suit for prolits for the same 
years was barred by the provisions of Order XXIII, 
rule 1 of the Civil Procedure Code. A. JADUNANDAN 
Vv, SHEOBALAK, 13 A, L. J, 847 601 


O 23, r. I (2) -With- 
drawal of suit—Appellate Court, power of, to grant 
permission to withdraw suit with liberty to bring 
fresh action—Jurisdiction, 

An Appellate Court can under Order XXIII of the 
Civil Procedure Code give a plaintiff permission to 
withdraw his suit with liberty to bring a fresh one. 
A. Arzatu BEGAN t. AKHARI KHANAM, 13 A. L. J. 


444.37 A. 326 - 857 
- = ~ O. 23, r. I (3)—Suit 
by reversioner for declaration that certuin alienation 
was not binding, withdrawal of, without permission— 

Fresh suit for possession, whether maintainable, 

A suit for possession by a reversioner on the ground 
that the alienation made by the widow is not binding 
on him is barred by Order XXIII, rule 1 (3) of the 
Civil Procedure Code, 1908, if a previous suit by him 
for a declaration 
binding was withdrawn without permission to bring 
another suit. M. SENNAVA REDDIAR v. VENKATA- 
onaLA Repnian, 2 Ta, W. 177 9I 

— m O. 30, rr. |, 2—Suit 
on behalf of firm by one” member as agent—Other 
members made plaintifs, afler Umitation—Suit, whe- 

ther barved-—Limitation Act (IX of 1908), s. 22 

applicability of. . 

A suit on behalf of a firm by one cf its partners as 
agent, once instituted within time, does not become 
time-barred merely because it is barred when the 
other partners are brought on record as co-plaintifs,. 
BI, Magirrsa Can v Baxr Cuert 20. W. 239 

210 
Q, 32, ra 4—dppeal 
against minor——Costs incurred by guardian ad litem 

—Appellant to pay costs of guardian*-Practice, 

Where an appeal isdiled against a minor under the 
guardianship of an officer of the Court, the appellant, 
must pay to such gudrdian such sfim of money as 
would enable him to oppose the @ppeale A. KEDAR 
Bat v. SHEOPAL BAI * .  §52 
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0. 33, Pa 3 —Presenta- 


iion of application for leave to sue informa pauperis 

—Authorized agent, meaning of—General poier-af- 

dtlorneysithether suficient. j : 

An authorized agent within the meaning of 
Order XXXIII, rule 3, of the Civil Procedure Code, 
does not include a recognizede agent or Pleader as 
such. He must be specially authorized to present an 
application under Order XXNXTIL and must fulfil the 
other conditions detailed in rule 3. : 

Where, therefore, an application for permission to 
sue asa pauper was presented under the authority 
of a power-of-attorney granted by the plaintiff to two 
Pleaders and a duly certificated Mukhtar: 

Held, that as the Legal Practitioners merely had an 
ordinary power-of-attorney and were not specially 
authorized for the presentation of such an application, 
this was not a due presentation within the meaning of 
the rule and the application was rightly rejected. 


gees 








Pe Sakina Bixi v, CHARNJIT Sincu, SOP, L.R. 
19 5 448 
————— — —— 0. 24, r. 2 (a)—In. 


lerest after date fixed for redemption, whether allowed 

—Property, how to be proved self-acquirer, 

The fact that a mortgage-deed does not 
expressly roter to the payment of interest after the 
date fixed for redemption, is no reason for refusing 
to allow interest at the contract rate. The document 
should be construed as providing that the parties 
intended to make a complete contract, 

A person who claims a particular property to be 
his self-acquisition must affirmatively prove that 
the acquisition was made out of the fruits of his own 
exertions unaided by family property, But this 
does not mean that the fact may not be proved by 
showing that there was no source of income available 
except such unaided exertions. 

Where, therefore, it appeared that the joint family 
property was of very little title and there Was 
no surplus income left out of which the properties 
in suit could be acquired: 

Held, that the properties were shown by a process 
of exclusion to be self-acyuired. Mu MATAYA PPAIYAR 
v. PICRAI AsARI, 2 L. W. 236; (1915) M. W. N, 208 


195 
f : 0. 34, r. 5 -(2)—Ap. 
plication to make decree absolute, limitation for— 
Court, duty of, to pronounce judement—Section 14 
of Limitation Act, whether applicable to appeals 


211 
862 


— m — O0, 35, r, 5—In 

- 4 — Inter- 

pleader suit—Agent— Railway Compuny accepting 
goods for carriage, whether agent of Consignor, 

A Railwa¥ Company by accepting goods for 
carriage dces nôt become an agent of the consicnor 
within the mearing of Order SEY, rule š oF ike 
Civil Procedure Code, 1908, and can fle an inter. 
pleader suit against the consignor and any party 
claiming adversely to the consignor, Ba CHANGAN- 
igh HINATLAL v. B. B. & C. L RY. 17 B, L, R. 339 
fae 948 
bond for appearance of def id eae pa 
ejendant, o | of ~ e 
ment of bond, - dh a LG 


The object of u security bond oxecuted under 
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Order XX XVIII, rule 1, of the Civil Procednee Code, 
is merely to secure the rights of the judgment- 
creditor and Government are not interested in the 
proceedings in any way. It should be enfosced only 
onthe application of the judgment-creditor, and 
then only to tho” extent of the sum of money found 
payable under the decece. Se HUSSEINALI BILLE- 
MANJI V, SECRETARY OF State, 8 S. L. R. 270 92 


O. 39, r. 2—Manda- 
tory injunction, whether can be granted on interlocu- 
tory application. : 

A Court has power to remedy an injury or wrong 
by a mandatory injunction on an interlocutory 
application. B. CHAMPSEY BHIMJI & Co. ew, JAMNA 
Freour Mics Co., 16 Bom. L. R. 566 121 
| anana 0, 40, rs { — Receiver, 

appointment of, ground for—Just and convenient- 

Judgment-debtor wut be reduced to poverty if his 

properties are sold, if ground for appointment of 

Receiver. 

The fact that a judgment-debtor will be reduced 
to poverty if his properties are allowed to be sold 
is no ground for the appointment of a Recciver of 
his properties advertised for sale as in all cases in 
which a judgment-debtor’s property 1s advertised 
for sale, he is liable to become poor, ; 

An appointment of a Receiver in such a-case is not 
just and convenient within the meaning of Order XL, 
rule 1, Civil Procedure Code. Ca RAMESILWAR OS 


KDITART SINGII 
= agan O. 41, r. 4, applicabili- 
ty of-—Deeree on a ground cummon to all pariies—— 

Partition—Costs severed—Appeal by one defendant, 

reversal of. 

Tt ig not necessary for the application of Order 
XLI, rule 4, Civil Procedure Code, that the decree 
should proceed on covery ground common to all the 
parties. It is quite sufficient if it proceeds on any 
ground common to the party to which the appellant 
belongs. 7 l 

Therefore, the factthat a decree for partition which 
proceeds upon 4 ground common to all the parties is 
severed so faras to make each party of defendants 
liable for the costs allocated against if, does not 
prevent the Court on an appeal by one defendant 
to make an order that will enure to the benefit of all 
the defendants, 

Where thero is no bar to the application of Order 
XLI, rule 4, Civil Procedure Code, it is not 
necessary to invoke the aid of Order ALI, rule 33, 
which gives the Court of Appeal very wide powers 
for the purpose of doing justice between the parties, 

C. AMBICA PROSAD SINGH v. PARDHIP SINGH, 19 0, 
W. N. 288; 42 0,454 x 44 
pes erent tote em OL ALL  G—Objection 
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-to finding not filed within timè allowed, effect of sap.” 


veliate Court, power of, to go behind finding. 


Order XLI, rule 6, of the Civil Procedure Code, 


1908, provides that after the expiration of the period 
fixed by the Appellate Court to file objections to the 
finding returned by the Court of first instance, i$ 
should proceed to determine the appeal. The, effect 
of not presenting a memorandum of objections 
within the period fixed is not that the finding 
becomes final; the Appellate Court can etill go behind 
and upset it, A» Doprasv. NATHO 597 
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— ——— 0. 4l rr.7,8 64 
0O. 41, r. 10—dAppeatl, 


D aaien 
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security for costs vf—Suit not vexatious—aAppellant , 


having no money, whether bound to give security. 

Where it cannot be said that the suitis merely 
vexatious, the mere fact that an appellant has no? 
money of his own but has got relations who have 
money to pay, is no sufficient ground for demanding 
security for the costs of the appeal. C. RAGHUNATI 
SINGH v, Preya SAKHI Dess, 19 C. W. N, 446 598 








— O. 4i, r, 19 64 
ee O. 41, P, 27, O. 47, 





P. l— Appeal —Appleation, preliminary, to file fresh 
evidence, legality of —Application, whether sustainable 
Appellate Court, power of—Additional evidence, 
admission of, 


A preliminary appiication to admit fresh evi- 
dence before appeal is heard is not warranted by the 
terms of Order XLI, rule 27. 

An application to admit fresh evidence discovered 
out of Court by the parties comes under Order XLVII, 
rule 1, not under Order ALI, rule 27. 

Order XLI, rule 27, does not authorize an Appel- 
Jato Cowt to admit fresh evidence, documentary or 
oral, and whether or not it was in existence at the 
time of the judgment of the lower Court or at the time 
tho appeal was preferred, unless the Appellate Coun, 
after examining the evidence on the record, comes to 
the conclusion that it requires the additional evidence 
in order to enable it to pronounce judgment, namely 
that there is a lacuna or defect in the evidence on 
the record. Ca GARDEN REACH SPINNING AND MANU- 
FACTURING Co, v. SECRETARY OF STATE FOR INDIA, 19 
C. W. N. 401 865 
0.41, re 27—Appeal 

-— New evidence, admission of, Ulegal—~Decree based 

on such new evidence, if sustainable. 

Where an Appellate Court, during the hearing 
ofan appeal, having before it a petition only for the 
admission in evidence of one single exhibit and 
evidence connected therewith, admitted other 
exhibits and evidence without any petition there- 
for and without recording its reasons, und dis- 
posed of the appeal after considering the evidence so 
udmitted: 

Held, that the order of the Appellate Court 
admitting the cvidence was opposed to the pro- 
visions of Order XLI; rule 27, Civil Procedure Code, 
and that the decree based on such evidence could not 
be supported. Wi. ARIYAMUTHU PILLALU. SINNAYA 
PILLAI il 
ee ai Oo. 41, rr’. 27, 33— 

. Appellate Court, powers of—Recéption of additional 
evidence—Substantial cause,” meaning of~Errors in 
desree—High Court, power of, to correct in absence af- 
some of the parties: 

An Appellate Court is entitled to receive additional 
evidence if it thinks necessary todo so in the interest 

















2 * * é 
of justice. ý 


The disability to produce d@uments in the first 
Qourt for causes not due to fault or negligence of the 
party is “substantial cause” within the meaning of 
Order XLI, rule 27 (8), of the Code of Civil Procedire 
for admission of such evidence. . ° r 


~ 
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CivilProcedure Cod e~— (1908)—contd. 


A. High Court,is entitled to correct errors in the 
decree of a lower Court even if some of the parties 
are not present before it in appeal. M. VWENKATA- 
'CHELA Protar v. Ranga Prenat, 11. W. 771; (1915) M, 
W. N. 795 694 


D ee mana aan a OO. 41, Ya 27 —Appet- 
late Court, powers of, to admit addilional evidence— 
Evidence on record otherwise umintelligible-- Mutual, 
open and current account —Barred vems—Guardian, 
power of, to accept, 

Onder Order XLT, rule 27, of the Civil Procedure 
Code, 1908, an Appcllate Court is entitled to admit 
additional evidence when the evidence already on 
record is unintelligible without it. 

A guardħan of a minor cangaccept accounts on the 
footing that- they are mutual, open and current ac- 
counts even if some of the items maybe barred by 
limitation. Me Sopna NAIDU v. BTHIRAJMMAL 640 
0. 41 |] F. 3 1—<Appei- 

late Courts judgment—-Finding on each material issue 

ecessary. 4 

An Appellate Court’s judgment which does not set 
out the points for determination, the Court’s decision 
thereon and its reasons for so deciding, does not fulfil 
the requirements of Order ALI, rule 31, Civil Pro- 
cedure Code, and cannot be upheld. Mae PERIAMMAL 
t. VAITHILINGA UDAYAR 


ma —— ——— 0,41, r. 33 


, 











eel 


694 
O. 4 I s Fe 33—Appel- 


late Court, power of, to set right decree although 

vespondent not appealing. 

An Appellate Court has power to set the deeree 
of the Court below right even in respect of that 
portion of if which is against the respondent and in 
respect of which the respondent has not appealed. 





~ 
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As MORDHAJ SINGA r. JAHANGIRI MAT, 428 
——— O. 43, F.a I 687 


O. 44, r.a f—Appeai in 
forma pauperis—Applicant, right of, to be héard— 
Court, power of. 

An applicant applying for permission to appoal 
against a decrece tn forma pauperis is not entitled to 
be heard in person or by Pleader before the Court 
exercises its power to allow or reject the application. 
Ma Inve PARAMASIVAM PiLLAL 





at 





mee 


ene aa a SCH. HH, para. 10 
- 427 


” 
2 Ah a E Miaearrtianafis 


—— Sch. II, para. I7— 

-Application to file reference, whether suit— Suit; 

- $ . ‘ . 

meaning of-—Order setting aside award, whether a 

decree—-Appeal, 

A suit is a process for the recovery , of a right or 
claim and can be prosecuted eithor in a regular 
Court of Law or partly before a privato tribunal and 
partly in a Court of Law. 

An application to file in Court an agreement to 
refer to arbitration merely asks the Court for assis- 





tance to prosecute a claim beforo a private tribunal, 


und cannot be convefted into a “suit” by the mere 
process of numbering and registcfing the application 
As A suite e ` 

e . 


. GENERAL INDEX, 


10. 


Civil Procedure Code-—(1905)— conold, 


An order setting aside an award is not a decree 
within the meaning of the Code and is not appealable. 
S. SrUWAT NIHALCHAND v. MULOMèL RAHUMAL, 85, 
T. R. 260. 


er aan eee am mama SCH. UM, para 20 


ie 298 
— nome Seh, HW, para, 21 
(I) 55 


Coercion, See Coxrracr, 
Colonial . Courts of Admiralty 


Act, 1890, (53 & 54 Vic. c. 
S. 2 (3) (a) art 


8 
Companies Act (VI of 1882), s. 58— 
Share-holder—Transfer of share-—Transferee's name 
not registered — Winding-up of Company——Liquidation 
proceeding —Share-holder, right of, to have transferec’s 
name entered as contributory— Sufficient cause— 
Default - Deldy. 


Where a sharo-holder haying sold his shares in a 
Company applied to the Company for registration 
bub before registration the Company went into 
liquidation, the share-holde: is entitled, under section 
58 of the Companies Act, to have the names of his 
transferees entered in his place ns contributorijes 
only if he shows absence of sufficient cause or 
default or unnecessary delay in entering that fact in 


the register on the part of the Company. B, In re 
Ine INDAN Specie BANK, 17 Bow. L. R. 842 983 
— re meee S EAT Si by Official 


Liquidator for recovery of money due r 
—Defendant having money in fixed 
Company— Set-off 


0 Company 
deposit with 


i 975 
S. 150 975 


SS. 1951, 173, 177 (b) 


(1)— Jurisdiction of Court to revise order suo mota 


The application against a contributory for 

of call money filed by a Liquidator GE a an 
which was being voluntarily wound np, was ah, 
by the District Judge, who, however, subsequent] i 
suo motu revised his order and under section 61 of tho 
Companies Act directed the contributory to pay u 

the sum due by him. The appeal against tho ordek 
was dismissed and the contention of the appellant 
that the District Judge had no power sua motu to 
revise his order was disallowed: | 





angira 











Held. on second appeal, that the content} 

C ent 4 
valid, for section 151 of the Companies Act did a 
apply to the case of a Company which was being 
voluntarily wound up. P, NANAK SINGH v. EM- 
PEROR, 13 P.. R. 1915 281 


SS. 162, 163, 169— 
Order for examination, when to be na 
of Court-—A ppeal. 





mts saad 





Before granting an application under sections 162 
and 163 of the Companics Act, 1882, for the discovery 
aad inspection of the books and papers of « Com = 
and for the examination of certain of its Diecon th 
Court ofight to be satisfied that the inquiry is ps 
and beneficial for the purposes of the winding-u a i 
not merely intended to harass and antes rtl l 
Directors and Manager, wa 
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h 
Companies Act—(1882)—contd. 


An appeal Hes against an order made for the 
examination of Directors, where the order impugned 
is vexatious or oppressive so far as the appellant is 
concerned and when it is not necessary ors beneficial 
for the purposes of the winding-np. 


IG is in the diseretion of the Couri conducting the 
winding-up to determine whether it will exercise 
the powers vested in it by sections 162 and 163 of the 
Acb, but the discretion must be exercised judicially 
and not without consideration. Pa HARKISHEN Lar. 
r, SARASWATI RAM, 77 P. L. R. 1915; 40 P. R. 1916 





— SS., 169, 219—áppeal pre- 
Jerred to Divisional Court returned for want of juris- 
diction —li wtension of time—Liability of contributories 
—-Duty of Court to decide objections— Transfer. 





Leena 


Where appeals against the order of the District 
Judge making the appellants liable,as contributories 
were lodged in the Divisional Court within three wecks 
from the date of the order and having remained 
pending in that Court for a long time, were returned 
to the appellants for want of jurisdiction nnd wero 
finally presented to the Chief Court: 


Held, that as the appeals were lodged in the 
Divisional Court well within three weeks and the ap- 
pellants had a bona fide belief that that Court was the 
proper tribunal to entertain them, this was a fit case 
for extending the period prescribed by section 169 

- of the Companies Act, 1882, 


It is the duty of the Court to inquire into and 
decide the objections raised by the contributories to 
their linbilitios as such. Pa GANESHA SINGH n 

- SHANKAR LAL, 56 P. W. R. 1915; 138 P. L. R. Hi g 


enone aie mama a Sa 1GI—Companies Act (FII 
of 1918), s 284—dAppeal—Notice not served within 
three weeks—Second appeal incompetent—Procedure 
under old Act, applicability of—Pending cases, 


Section 284 of Act VII of 1913 expressly provides 
that for the purposes of the ponding proceedings the 
old Companies Act shall be deemed to remain in full 
force. 

Where the Divisional Judge dismissed an appeal 
on the ground that notices were not served within 
three weeks on the respondent as required by section 
169 of the Companies Act, 1882: 


Meld, (1) that a second appeal was not competent; 


(2) that having regard to the fact that section 169 
of the old Act was applicable to the ease tho first 
appeal was rightly rejected. Pe THAKAR Dase. 
OFFICIAL LIQUIDATOR, THE PESHAWAR Bank, Lrp., 40 
P. L. R. 1915 e 20 


rema Teman mawanan —— Sy 1 69—Companies Act (VIL 
of 1918), s. 284—Liquidation commenced before new 
Act came into force—Course of appeal—Limitation— 
Extension of time. 


Where’ the iquidation of a Limited Compdhy 
began before the new Act VII of 1913 game into 
force, all the proceedings in the winding up in- 
cluding the course of appeal ara governed by the 
old Law as is provided by sectioa 234 of the said 
Act VII of 1913. Therefore, an appeal is barred by 





INDIAN CASES. s 


[1915 


Companies Act—(1882) -—coneld.3 . 


time if notice of appeal is not served on respondent 
evithin three weeks according to the provisions of 
section 169 of the old Act VI of 1882: 

But if anapponl be presented within the pres- 
eribed ‘period, the Appellate Court can extend the 
time if required for servico of the notice, P, KHIAW 
Riar Orr. fig, Peopies’ BANK, 43 PL Wi, R. 1917 
1'3 P. D. R. 1915 600 


am Sa 169—-Setiling a share- 
holdes name on list of contributories—Forfeiture of 
shares-——General notice to forfeit shares by Company 
~~ Absence of resolution, to forfeit share of certain 
share-holder, effect of—Share-holder, whether can 
insist on forfetture—Clause in Company’s Article s 
that shares will ipso facto be forfeitedon default, - 
effect of-—~—D2fault if paymant of calls—~Option of 
Company to forfeit, 





To constitutea valid forfeiture of shares there must be 
power to forfeit, and intention to forfeit, and a notice 
of that intention, and further, the intention must be 
actually carried into offect. A default in pryment 
of calls doas not tpso facto bring about a forfeiture, 
nor dogs the intention to forfeit not carried into 


’ effect amount to a forfeiture 


A Company has got the option to forfeit or not and 
unloss tho gption is exercised the defaulter continues 
to bs a member of the Company. Even where the 
Articles provide thut a forfeiture shall take place 
ipso facto on default in payment of calls, the 
defaulting share-holder cannot insist on the clause 
acted upon, Pe GOKAL CAAND v. LAHORE BANK, 31 
P. W. R. 1915; 99 P. L. R. 1915; 36_P. R. 1915 431 


ee SS. 173, 177 (b)(i) 
28 I 
ens ee St OTS 142 


ees ss maan Sa 25 4— Power to make rules 
limited to certain proceedings—Costs in other pro- 
ceedings regulated by rules under the High Courts 
Act, 


Tho power of the High Court to make rules 
specially relating to Company applications is con- 
ferred by section 254 of the Companies Act (VI 
of 1882), and that power is limited to making 
rules concerning the mode of proceeding to ba had 
for winding-up a Company, and for giving offect to 
the provisions contained as to the reduction of 
capital and the sub-division of the shares of the 
Company. For the purpose of regulating the costs 
in other proceedings in Company matters, recourse 
must be had to rules framed by the High Court 
under its rule-making power under the High Conrts 
Act. B, DAMODAR MOHOLAT GINNING & MANUFAC- 

- LA 
YURING Co., LTD. ti NAGINDAS MAGANBAt, 17 BOM. L. 
R. 297; 39 B. 883 359 


Companies Act (VIL of 1913), S. 9S— 
Agreement to vefer all: disputes between parties to 
arbitvation—-Contract not under seal of Company, 
legality of. + 


A contragf to refer to arbitftion any dispute which 
might arise between a Company and an individual 
is not illegal becayse it is not under the seal of the 
Company, ‘A. GANGES BUGAR WORKS, LTD. v. NURI 
Mian, 18 A. L, J. 3812; 37 A, 273 œ ° 8 
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Companies Act—(1913)--contd. 
— = + —-- S. 18 4—Contributory—Share- 


holder—Repudiation of liability Waiver—Acquies-- 


cence-—Interpretation of -Statute--Person agreeing to 
* tauke share upon special conditions—Conditions 

precedent and subsequent, effect of ~ Allottee, conduct 

eof-—Estoppel. 

Where the provisions of the Indian Companies Act 
are not at variance with the law obtaining in Bngland, 
decisions of the English ‘Courts may be followed -to 
interpret the provisions of the Companies Act. i 

The appellant contended thatthe General Manager 
of the Company, who allotted the shares to him not 
having been properly given the authority in this behalf, 
the allotment was not valid. It appeared that the 
appellant not only paid money at the time of allot- 
ment but also subsequently ae@ted as a share-holder 
without any objection having been raised as to the 
validity of the allotment: m 

Held, that the contention could not be allowed. 

The law recognizes that the observance of for- 
malities may be dispensed with, and irregular, as 
distinguished from void, transactions may be con- 
firmed. Consequently, a person may become a share- 
holder to most, if not to all, intents and purposes, 
without complying with all the formalities prescribed 
in that behalf by the Statute, Charter, or deed of 
setilement constituting the Company and although 
there may have been irregularities in the issue of 
the shares to him; for if, notwithstanding these 
circumstances, he has been treated as a share-holder, 
by the Company, and has acted asa share-helder, 
both he and the Company will be estopped from 
denying that he isa share-holder. Once the shares 
have been registered in the name of the allottee and 
he has done acts only consistent with his being a 
member, he will be taken to have agreed to take 
the shares or at any rate he will be estopped from 
denying that he had so agreed. 


But even where the agreement is void, if the 
applicant’s name is put on the register and he, with 
full knowledge of all the facts, does acts which are 
only consistent with his being a share-holder in 
respect of such shares, he will be bound as a share- 
holder. In such a case, the placing of the applicant’s 
‘name on the register would seem to amount to an 
offer and the acts done with full knowledge to be an 
acceptance of such offer. : 

A. contract induced by fraud or misrepresentation 

is not void but voidable at the option of the party 
whose consent has been so obtained. But the right 
of rescission which is ordinarily available against the 
Company cannot be enforced against its creditors 
who are the persons vitally interested in the winding- 
up. 
Prhe share-holder who seeks to be discharged must 
have repudiated the contract and have got his name 
taken off the register, subject to the qualification 
that if he has before the commencement of the 
winding-up taken proceedings to have his name 
removed, that will be sufficient. 

If one share-holder commences a, litigation to 
have bis name removed_and there is an agreement 
between the Company And other repudigting share- 
holders that all the cages shall stang or fall by the 
result of his litigation then if that case is decided 
in favour of the litigant shareholder the? others will 
be-relievad. . 


GENERAL INDEX. 


e butories if before 
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Companies Act—(1913)—coneld. 


A persofi cannot be,settled on the list of contr- 
the commencement of winding- 
up he has not only repudiated his spares but has 
also asserted his right to repudiate them in an action 
by the Company to onforce calls upon him. 

The position of a person who has agreed to take 
shares upon special condition® depends upon the 
determination of the question whethor the conditions 
are conditions precedent to his becoming a share- 
hoider or conditions subsequent. In the lattor case 
or where the condition precedent has been waived, 
the applicant for shares is a share-holder. 

_ If the allottee transfers his shares or attends meet- 
ings and aqepts dividends, he will be bound by his 
acts and cannot rely upon the non-performanco of a 
condition precedent. Pa PIARA SINGH v. PESHAWAR 
Bank, LTD., IN Liquipation, 22 P, L. R. 1915; ot 


R. 1915 3 
: S. 284 90, 600 


Company—Contract—Contract with Company, 
whether can be altered by resolution of Compa 
8 








tated 





Compensation—Complaint of theft before 
Village Magistrate—Report to Police officer— 
Charge—Compensation, right to 104 


— ~~ — m Im provement - Presumption 
Complainant, whether can delegate his right 
107 


Compromise. See Coxtracr, 
Condition penal—Defendant, whe- 





ther relieved. 

The plaintiff sued the defendant to recover certain 
property which was sold by the latter to the former. 
The suit was compromised on condition that the 
defendant should pay into Court a certain sum of 
money Within a certain date and that he should get 
back the promissory notes exhibited in the suit and 
return them cancelled to the plaintiff within the said 
date. The defendant paid the money within the 
date, but took out the notes and deposited them after 
the date. On his applying for entering up satis- 
faction of the decree: 

Heid, that the provision regarding possession to be 
given to the plaintiff, if the conditions were not com- 
plied with within the time limited, was penal and tho" 
defendant could be relieved from the penalty. Ma 
BHEEMA VENKATARAMANA v. BOMMINI Gurappa, 28 M. 
L. J. 488; 2 L. W. 587 


— ee — OF criminal case—Consideration 








me, 





decree, setting aside of 337 


Confession of co-accused, when to be acted 

upon . 657 
Joint trial of person uho- confesses 

along with other accused—Admissibility of confession. 

Where several persons were tried for an offence 
under sections 211 and 109 of the Indian Penal 
Oode and one of them entered confession, but 
nof being convicted on the plea of guilty was tried 
jointly with the other accused: 

Held, that his confession was admissible in evidence 
as against all the accused. As EMPEROR w. Dip 
Narain, 18 A. L. J. 387; 37 A. 247; 16 CR. L. J. < 

63 


Maan amai o n arth 
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Confession—concid. 


™, 


~ Plea of guilty, when can be with- 
dvawn——Ineriminating statement made wm Police 
custody ané before SMagistrate, admissibility of, 
against maker and accused jointly tried@—Criminal 

Procedure Code (Act V of 1898), s. 864—Statement, 

recording of—Irregular procedure—Defect, how cured 

—Evidence Act (I of 1872), ss. 25, 26, 27, 30. 

Where to a charge under section 376, Indian Penal 
Code, the accused made the following answer 

“L did not commit rape, I only held the lady’s 
hands:” 

Held, that the answer constituted a plea of guilty. 

Where the accused at the time of making an incri- 
minating statement is enfeebled by illnes® and is un- 
defended, a withdrawal of the plea can be allowed if 
the accused wishes to withdraw it. 

No part of an incriminating statement whether 
amounting to a confession ornot, written by anaccused 
person himself while in Police custody, is admissible 
either against him or against the person jointly tried 
with him unless it has led to the discovery of any 
fact within the terms of section 27 of the Evidence 
Act I of 1872. 

A deposition (not amounting to a confession) of a 
person recorded on solemn affirmation by a Magistrate 
is admissible against the deponent only but not 
against any other person jointly tried with him. 

A statement made by an accused person before a 
Magistrate who subsequently commits him to the 
Court of Session must be recorded in the form pres- 
cribed by section 364, Criminal Procedure Code, 1898, 
but any defect therein can be cured by proving it by 
the evidence of the Magistrate who had recorded it. 

A. confession of an accused is not admissible under 
section 30 of the Evidence Act, against a co- 
accused if the former is convicted on his own plea of 
guilty. Pa EMPEROR v. SHULDHAM, 44 Pi W.R. 
1914; 16 Cr. L. J. 257 145 
y recording of~ Confession retracted, 











evidentiary value of 738 
Consideration—Compromise of criminal case 
50 








me ome ANG ~- Plaintiff giving evi- 
dence for consideration~ Presumption, whether 
arises 390 
555 
rara ome saena aranan mney ether mortgagor can ques- 

tion the passing of 825 


Conspiracy-—-Murder. See PENAL Cons, s. 302, 


Construction of deed — Compromise— 
Absolute estate, creation of 529 


meman eaaa waman Retaining of amount 


P EA aranean 


interest 





- Of documernt—Post diem 
IGI 


e aeee 





mane kanaman amanna With, interpretation of— 
Moveable property only, charge on—Res judicata. 
Where a Will provided that a certain stipend was 
to, be paid to a person out of the testatrix’s allowance 
from wasika and notes, clo., aud that the wholg of 
hier landed property was to be divided among her 
relations according to their lawful shares: 6 


Teld, that the stipendiaries must look for payment® 


only to the fund consisting of the notos and tho 
rest of the testatrix’s moveable property, and not to 
hor immoveable property. 


INDIAN CASES. 


[1915 


Construction—concld. 


Where a Court does not itself actually decide a 
point, but simply expresses its concurrence with 
an obiter dictum quoted from a ruling, its finding on 
the point is not res judicata. ©. AMIR Mirza v. 





Harpar Mirza, 2 0. L., J. 118 217 
——— of Will 130 
— oe me mee Ganons of construction 


Contempt of Court—Newspaper ak 


Contract- Act of God, how far excuses non- | 


performance of contract 





=e 





Agreement to purchase — Option to with- 
draw-- Earnest mon@y, refund of, on withdrawal. 


_Where an agreement for the purchase of a house 
gives an option to thepurchaser to withdraw on his 
being not satisfied with the defendant’s title, he is en- 
titled on his withdrawing to a refund of the earnest 


money given. P, Bua Dirra v. RATTAN Devt, 24 P, 
L. R. 1915 12 


~— — ~ Breach of contract of marriage—Cause 
of action—Suit for damages— Action founded on 
conspiracy—-Malice~Father’s right to breach of 
daughter's engagement according to Hindu Law 


mama — — ‘C. if,’ meaning of—~Bill of lading— 

Insurance against war risks—Purchaser, whether 

bound to pay the premium—Shipment at. enemy port 

—Royal Proclamation forbidding trading with enemy, 

effect of. 

A.c. i. f. contract is one under which the pur- 
chaser is bound to pay the stated price for the goods 
on tender of the documents showing that tho goods 
have been shipped for transit, to the port of 
destination, duly insured according to the terms of 
the contract, and that freight has been paid. 

A. bill of lading, as known to merchants, is a 
receipt for goods actually delivered over and shipped 
on board the ship named therein signed by the 
captain of the steamer or his representative, and no 
document which does not conform to these con- 
ditions can strictly be called a bill of lading. 

À c.i. f. purchaser is entitled to ask for a bill of 
lading, for he is not bound to pay upon proof merely 
that the goods have arrived af the port of departure. 

On the 9th of June 1914 the defendants contracted 
with the plaintiff fer the purchase of five tons of 
round copper bottoms “ec. i. f. Mahomerah, net cost 
in Bombay against bill of lading.” The copper was 
shipped on board the steamer Tangistan on or about 
the 28th July 1914, On the 5th of August in con- 
sequence of war haying broken out between Great 
Britain and Germany, the plaintiff's agent in Entland 
insured the copper against war risks. The documents 
arrived in Bombay on the 7th of September, where- 
upon the plaintiff demanded payment of the price 
and the war insurance premium which latter the 
defendauts refused to pay. By another contraut in 
writing, dated the 17th July 1914, the defendants 
purchased from the plaintif 900 bags of sugar-c. i. f, 
Mahomerab, July shipment, the defendants undertak. 
ing to pay for ¢@he sugar in Bombay against the bills 
of lading. The wigar was shipped at Hamburg on 
board the steamer Nigomedia on the 28th of July 


and was insured against war risks on the 29th. 


$: 
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Cantract—contå, 


The documents arrived in Bombay on the 15th August 
when the plaintiff demanded payment, which the 
defendants refused on the ground that there wer® 


. no bills of lading and that owing to the war and the 


t 


Royal Proclamation of 5th Angust, the contract had 
become impossible of performance: 

* .Held, (1) that as the plaintiff was not bound to 
insure the coppor against war risks, the defendants 
were not lable to pay the war insurance premium; 

(2) that in view of the Royal Proclamation tho 
second contract had become impossible of perfor- 
mance and the defendants were not liable to pay. 

It is certainly desirable that a Judge trying u com- 
mercial cause should have a power to dispense with 
the technical rules of evidence for the avoidance of 
expense and delay which might arise from commis- 


sions to take evidence or otherwise. B. NISSIM 
Issac BeKHOR v. SULTANALLI Suvustary, 17 Bom. L. 
R. 243 . 433 





sawan m through coercion ~ Plea, whether sup- 
ported by suspicion or mere probability I 


Company-—Contract with Company, whe- 
ther can be altered by resolution of Company. 

Once the rights of parties dealing with a registered 
Company, have become fixed by a contract, the 
Company cannot by a resolution subsequently passed 
by it alter those rights. Ma ConygzevaAram Hope- 
SONPET v. KANDASAWMY 847 


Mortgage, decree on-~Payment by mort- 
gagee to set aside sale of mortgaged property in 
rent decree—-Mortgagor and mortgagee, relation- 
ship of—Mortgagee, right of-——Lien—Remedy pro- 
vided in mortgage-deed, nature of 571 





~_ ran ata 











Compromise — 
Equity of redemption —Agreement to release — No writ- 
ing or vregistration—Agreement acted upon for 35 
years—-Locus penitentia and rei interventus, doc- 
trines of—Jlortgage, whether can be re-agifated— 
Equity. . 

The locus penitentie or “the power of resiling 
from an incomplete engagement, from an unaccepted 
offer, from a mutual contract to which all have not 
assented, from an obligation to which a writing is 
roquisite, and has not been adhibited in an authentic 
shape,” exists only where the parties stand upon 
nothing butan engagement not final or complete. 
If, however, the actings and conduct of the parties 
are founded on, then the plea of locus penitentizx 
is excluded by ret interventus, which raises a 
personal exception. Such an inferenco is drawn “from 
any procecdings, not unimportant, on the part of 
the obligee, known to and permitted by tho obligor 
to take place on the faith of the contract,. as if it 
were perfect, provided that they are unequivocally 
referable to the contract and productive of alteration 
of circumstances, loss, or inconvenience, though not 
irretrievable.” 

* Equity will support a transaction, thongh clothed 

imperfectly in legal forms to which finality attaches, 

especially if it had been acted upon by the parties for 

a long time. 
in certain proceedings between “the mortgagor 

and mortgagees, in 1873, prior to @he passing of 

the Transfer of Property Act, in@respect of certait 
mortgages of 1848 and 1871, thee parties entered into 

A compromise, whereby it was agreed that the 
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equity of ‘redemption in a portion of the mort- 
gaged pYoperties should be released in favour of the 
mortgagees, who were from that time forwards 
to be solely entitled to the ownership of the portion 
50 releasetl, that the mortgagor was to be absolutely 
entitled to the portion retained by her free of the 
encumbrance and that a .conveyance was to he 
executed by the mortgugoMto tho mortgagees in 
respect of the properties in which the equity of 
redemption had been so released. No conveyance 
was actually executed, but the parties acted up to the 
terms of the said arrangemont and enjoyed their 
respective lands and alienated them alse. Ina suit 
brought in or about 1908 for redemption of the 
inortgages of 1848 and 1871: 

Held, that as the transaction took place before the 
Transfer of Property Act came into force no writing or 
registration was necessary to complete the conveyance, 
that evon if if was defective or inchoate, the conduct 
of the parties and the approbatory acting or homolo- 
gation of the mortgagor had supplied the necessary 
defects and that the existence of the mortgages could 
not be re-opened, Pa C. MAHOMED Musa v. AGHORE 
Kumar, 17 Box. L. R. 420; 21 ©: L. J. 281; 28 M. L, J. 
548; 19 C. W. N. 250; 13 A. L. J. 229; 17 M. L. T. 148; 
2 L. W. 288 930 
c Person having two estates larger and 

smaller conveying entire property without limitation 

——Inference-~Principle-—Haception 

Where a person has two estates, one larger and the 
other smaller, and purports to convey the entire 
property without any words of limitation, he must 
always be taken to be conveying the highest estate 
he has: that is to say, if an executor having aone- 
third personal beneficial interest in the estate pur- 
ports to convey the whole of it without qualification 
or limitation, he must be taken to be conveying 
in his character as executor and notin that of one 
having a .beneficial interest only in a fraction of the 
whole estate purported to be conveyed. 

Upon this general principle, exceptions may be 
grafted with reference to the particular facts of 
particular cases. B. GanGaBai v. SoNABAI, 17 Bow. 
L. R. 303 44 
whether creates 








—— of sale unregistered, 
interest 








Surety—Bail, person giving— Contract 
with third person to be indemnified—Forfeiture— 
Contract, whether legal > 


Contract Act (IX of 1872), ss, 14, 19, 
64, 65-—Fraud at time of entering into a san né 
amb subsequently, effect of—Mealerial alteration in 
terms of contract, effect of-—Contract, whether enforce- 
able—Void conti at Par ty deriving benefit, duty of. 
Section 19 of the Contract Act read with section 14 

deals only With fraud so far as it affects the free will 
of the parties “at the time of entering into a contract; 
therefore, the explanation to section 19 must not be 
taken as meaning that any subsequent fraud will not 
affect the validity of the original contract. 

A contract is vitiated by a material fraudulent 
@lteration of its terms and is not enforceablo at the 
instance of the party making the alteration. 

Any*one who has received any benefit or advantage 
under a void contract is bound to make it good, 
Wi. CHITTURI Surayya v. Boppu Ramayya, (1915) 
M. WON, 150; 17 M. L. T. 160 57 
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S, 16—Docwnent-—Undiwe influ- 
ence—Burden af proof—Circumstances dominating 
the will—Inference. 

Where a kabultat registered three dayse aftor its 
oxeention contained nothing in the document itself 
to show that it wasa bard bargain or otherwise of 
an exacting nature, it # for the executant to prove 
that it was exccnted under undue influence. Tho fact 
that a compoundable criminal case was pending 
between the parties and the prosecution was ready 
to compound the offence and to withdraw the charge 
if the kKabuliat was executed and that the executant 
was ready to execute it on condition of the with- 
drawal of the charge, would not lead to the yccessary 
inference that the other sido wasin a position to 
dominate the will of the executant and that he used 
that position to obtain an unfair advantage upon him. 
As KALLU v. PARBHU DAL 


—— SS: 17, 23, iH, (C)—Agreement 
among intending purchasers not to bid against each 
other, whether legal—Pudlic policy. 

The plaintiffs entered into an agreement with the 
defendant and somo others that im case of any one 
of them becoming the purchaser at an auction to 
be held by the Executive Engincer of the right to 
collect lac, that right was to be disposed of among all 
the “partners” by sale to the highest bidder, and 
that they would not only not bid against each other 
but that there was to be a-.show of bidding up to a 
certain limit in order to make the Executive Engineer 
believe that there was no combination between them, 
and that there was keen competition among the 
bidders. The right having been sold by the Executive 
Engineer to two of the “partners” the plaintiffs bought 
it from them paying a certain sum over and above the 
auction price and divided this surplus among all the 
“partners”, the defendant receiving his share, The 
plaintiffs then applied to the Executive Engineer for 
a transfer of the right in their name, and on the 
application being refused they sucd the defendant 
for recovery of the amount paid to him: 

Held, that the agreement being fraudulent and 





opposed to public policy was void and the plaint-’ 


iffs could not recover the amount paid under it. $S, 
CHATTAMAL JETHMAL v. REWACHAND, 8 8. L. R. 247 


smana S. 19 57 
— —— S, 20 51 


———— S., 20—Planting of trees before 
grant of iad Cenmalintion of grant——-Grantee, 
whether entitled to value or compensation Trang. 


Li 











adhan Ja 














fer of Property Act (IV of 1882), s. 51 5[ 
S. 23, ill. (C) Š “40 

amsema S. 35 : 633 
ww — S, 45—Landlord and tenant- 


Tenant paying rent to one owt of several joint land- 

lords, effect of. 

Where a tenant pays off the entire vent due from 
him to one of two co-sharers, he can escape liability 
to the other, if he shows that his payment hes that 
co-sharer was one made bona fide. 

But if the payment by him was not dation in good 
faith and was made to defeat the claim of the other 
co-sharer to his share of the rent, the latter’s right to 

ecover his share of rent is not affected. 


INDIAN CASES. 


[191% 
Contract Act- contd. i 


A co-sharer who has been paid his share of the 
mul is not a necessary party to the suit by the other 
for his share. Wia CHOCKALINGAM CHETTY 4, Sa 








KARUPPAN Cwerry, 28 M. L. J. 197° 4l’ 
— SS. 64, 65 57, 
maeaea mama e Gy GH 442 








—-—-~ Sa 65, application of-—dAgreement 
mol to prosecute, whether given under undue influence 
or pressure—Transaction, set aside—-Consideration, 
suit to refund, maintainability of. 


If money or security be given under an agreement 
not to prosecute under such cirenmstances that there 
hag been pressure or undue influence, the jransaction 
will be set aside and the@moncy or security. ordered to 
be returned, 

But in every case of dllegal composition of a non- 
compoundable criminal offence, a refund cannot be 
demanded at law. 

Section 65 of the Indian Contact Act does not apply 
to such cases of refund of money. C. AMJADNESSA 
Bis: v. RAHIM BAKAS Sixpar, 19 C. W. N. 388; 21 C. 








L. J. 642 > 713 
s. 69 456 
n= mnene SS, G, 7 O—Purchaser of equity of 


redemption, payment by, ofamouwnt not charged on mor!- 
gaged property-—Contribution, right of— Liability, 
when arises—Benejfit—Opportunity to accept or reject 
benefit. 


A purchaser of the equity of redemption, who pays 
off at the time of redemption of-the mortgage the 
amount of a bond not charged on the mortgaged pro- 
perty, cannot be said to be interested in the payment 
of that amount within the meaning of section 69 of 
the Contract Act, so as to be entitled to recover the 
amount from the mortgagor. 

In order to enable a party to recover money paid by 
him to another under section 70 of the Contract Act, 
it is necessary that the party sought to be made liable 
must not only’ have benefited by the payment, but 
must also have had the opportunity of accepting or 


rejecting such benefit, M, PaLANIAPPA ONETTY v. 
RANGACHARIAR 697 


S. 7O—Plaintiff and defendant co- 
owners of land irrigated from same source—Repairs 
effected by plaintiff—Defendant benefited by repairs 
me Contribution-—Option to accept or refuse benefit, if 
Necessary. 

The plaintiff and the defendants held equal areas 
of land irrigated from the same source and” ccr- 
tain repairs became necessary for the preservation 
of the irrigation works. The plaintiff submitted 
an estimate of repairs to the defendants and called 
on them for a proportionate contribution. The 
defendants replied that they had no objection to 
the repairs being done but they were under no 
liability to contgibute and would not do so. The 
plaintiff effected the repairs and brought the pre- 
sent suit tc recover a proportionate share of the 
«ost from the defendants. It awas found that the 
repairs were lawfujly effected and the defendants 
were benefited by them and the plaintiff on not 
intend to do them gratmitously: 
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Held, that section 70 of the Indian Contract 
Act applied to the case and the defendants werg 
liable to contribute towards the cost of the repairs. 
‘ Per Ayling, J—Section 70 of the Contract Act 
does more than reproduce the English Law as laid 
edown in Lampleigh v. Brathwait, 1 Sm, L. C. 141; 
Hol. 105; Moore 866; Brownl. & Gold. 7 and itis the 
duty of the Courts of India to have regard to tho 
section itself without considering the restrictions 
imposed by the English Case-Law. | 
Per Tyabji, J—There is no warrant for introduc- 
ing the necessity for option of declining or accepting 
the benefit in construing section 70 of the Indian 
Contract Act. Wi. SAPTHARISHI REDDIAR v. SECRE- 
TARY OF SATE, 17 M. L. T. 234; 28 M. L. J. 384; 2 L. 
W. 329; (1914) M. W. N. 2566 309 
——— +S: - 196 


SS. 73,212, ill, (a)---Breach 
of contract— Ddmages—Agreement to realise money 
and pay debt due out of tt—Failure to pay—Swit by 
creditor against cdebtor—Debt recovered with costs— 
Costs paid, whether recoverable as damages—Flaintif,, 
duty of, to mitigate damages, 

A person who undertakes for another to collect 
certain debts due to him and pay certain other debts 
due by him out of such collections, is bound to obey 
the instructions of the person whose debts he under- 
takes to collect and if he fails to discharge the debts 
from the collections, le will be liable for the loss 
caused thereby. 

There is nothing in the Indian Contract Act which 
renders the principles of English Law regarding the 
liability of a party for the consequences of a breach of 
contract inapplicable to India, _ 

Illustration (a) to section 212, Indian Contract Act, 
is traceable to the distinction between collateral da- 
mages arising from the retention of money and from 
failure to perform other contracts. 

The defendant undertook to collect some moneys 
due to the plaintiff and out of such collections to pay 
a debt due by the plaintiff to the defendant and a 
third person, but after collecting the „moneys the de- 
fendant failed to pay the debt. The third person de- 
manded an acknowledgment of the debt from the 
plaintiff as the claim was about to be barred by limita- 
tion. The plaintiff refused to do so, whereupon the 
third person sued him and recovered the debt with 
costs. The plaintiff then sued to recover from the 
defendant the amount of the debt and costs which he 
had had to pay: 

Held, that the defendant was not liable for the costs, 
as the Jaw does not regard consequential damages 
arising from delay in payment of money. `’ 

Held further, that the basis of the claim for com- 
pensation was that the plaintiff did not act wil- 
fully and obstinately in refusing to avail himself of 
his opportunities to remedy the inconvenience caused 
bo him, and as the plaintiff in the present case could 
have avoided incurring the costs by giving the acknow- 
ledgment asked of him and as he could not be said to 
have acted prudently in refusing to go so, the plaint- 
iff was debarred from recovering the costs from the 
defendant under the fixplanation to secon 73, Indian 
Contract Act, which, isan equitable provision againse 
the rigour of the law. WI. Bancasamy AIYAR v. 
VENKATARAMA AIYAR, 2 L. W. 342; 17 M. L. T. 253; 
(1915). M. W, N. 246 635 
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S. 74 633 
— S, 74—Deposit of certain amount 

—Condition of forfeiture on breach of contracit—. 

Amount deposited only one-licentiéth of the amount 

stipulated to be paid under the contract—Forfeiture 

ar penalty. 

Whether a certain sum of money was paid by 
way of deposit to be forfeited in ease of a broach 
of contract or penalty to be relieved against, isn 
question of fact to he determined on tho facts of 
cach case. 

Im such cases the smallness or largeness of 
the amount is only a factor in determining whether 
there was deposit in reality, although it goes by that 
name in the contract. 

The rule of law applicable to cases of sale, which 
forfeits the deposit in case of breach of contract 
equally applies to leases also, and there is no essential 
difference in the characteristics attached to each of 
these kinds of oontract. ` 

Where there is an express contract which 
stipulates that on breach of it the amount deposited 
shall be forfeited, that contract inust be given effect 
to without reference to section 74 of the Contract 
Act. 

Section 74 of the Contract Act has no appli- 
cation to cases where a certain sum of money 
was paid as a precautionary measure for the perform. 
ance of a contract. 

Where there are two, remedies open to a party 
independent of each other, adoption of one does not 
show that effect is given to tho other also. M. ORR 
v. UHITHA CHINNA YEGAPPA CHBTTY, 17M. L, T, 299, 


ey, 











(1915) M. W. N. 249 318 
—__— —__.. S. 78 336, 633 
——— ——- ss, 108, 178 633 

S. 212, ill, (a) 635 


— §, 254—Partnership, dissolution 
of—One partner keeping funds and employing them 
for his own benefit—lInterest, liability for—Miscon- 
duct or fraud, if essential—Direction to pay into 
Court in a partnership suit, if discretionary 
and wien interfered with in appeal—Party taking 
the chance of success, if can be permitted to ques. 
tion jurisdiction of Court in case of failure 7 10 


Contribution. See CONTRACT Act, s. 70, 











~~~ 5 éuit for— Decree for arrears of 
rent against join’ tenants, realized from one tenant 
only—Tenants in possession of separate fields in 
joint khata—Suit for contribution, whether main 
tainable 587 
a ee — 5 suit for—Government TECENUE, a, 
joint charge on two lands—Puyment by owner of bie 
— Right to claim proportionate sha re— Liability, whe- 
ther personal— Contract Act (TX of 1872), ss 69 70 
applicability of. tes i 
If a person who owns one of two lands on both of 
which the Government revenuc is jointly made a 
hargo by Statute pays the whole revenne he jS 
entitled to cleim contribution for the proportionat 
sum dwe by the other land. 4 
But neither section 69 nor section 70 of the Con. 
tract Act ia applicable as the liability of the 
owner of the land is not personal, M. N ARAINA PA 
v. APPU ; 456 
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Contributories. 
ss. 169, 184. 


+ 


See Companies Act, 1882, 











y settling list of—‘Question, 

whether can be re-opened : 95 

Co«sharers-—Building improvements — Sale of 
house by some of co-sharers during .minority of 
others—New house erected by vendee—Right of 
minors on attaining majority — Delay im filing suit 








350 

Costs. See Companies Act, 1882, s. 254, 
Appeal 455 
Sanction to prosecute proceedings 329 


Co-~tenant, possession of, when adverge — Ouster 
—Intention, whether sufficient 22 


Court Fees Act (Vllof 1870), 5. 7 div) 


sme Sa 7 (IV) (C)—Suwit for decla- 
pation that decree passed against plaintiff is not bind- 
ing on him-—Consequential relief—Court bound to 
accept valuation put by plaintif—Ad valorem Court- 
ee, 
yi suit for a declaration thatan instrument of 
mortgage or sale executed by the plaintiff or a decree 
passed against the plaintiff fora debt is noc binding 
on him, is not a mere declaratory suit, but is one with 
consequential relief falling under section 7 (iv) (c) 
of the Court Fees Act and the Court is bound to 
accept the valuation put by the plaintiff, on which 
ad valorem fee should be paid. Ma ARUNACHALAM 
Crerty v. RancasamMy Pincay, 28 M. L. J. 118; (1915) 
M. W. N. 118; 17 M. L. T. 154 79 


mae S. 7 CV) (F)---Suit for ren- 
dition of accounts and winding-wp of partnership 

—Preliminary decree-—-Appeal—Cowrt-fees to be ad 

valorem. 

An appeal from a preliminary decree in a suit for 
rendition of accounts and winding-up of a partnership 
must bear an ad valorem Court-fee on the amount 
at which the relief is valued in the plaint. Pa KANJI 
Man v. Panna Lat, 7 P. R. 1916 262 
m S, 1 I — Proceedings for ascer- 

tainment of profits—Order directing payment of 

additional Court-fee within fixed time—Effect of non- 
payment—Appellate Court, whether can extend time 

— Civil Procedure Code (Act V of 1908), ss.-148, 149. 

No special procedure for dismissal for default in 
payment of Court-fee under section Ll of the Court 
Fees Act is necessary so long as it is clear that 
the parties have had fair notice of tho nature of 
the proceedings. | 

Where, therefore, in proceedings for the ascertain- 
ment and recovery of profits in a partition suit an 
order was made ascertaining profits and directing 
the decree-holder to pay additional Court-fee on or 
before a fixed date: . 

Held, (1) that as the order was mesely inserted in- 
cidentally in a decision on an application made by the 
decree-holder for a different purpose, there was no 
adjudication or valid dismissal of the suit; 

(2) that an, Appellate Court can neither extend the 
time fixed by the first Court for payment of the 
Court-fee nor reduce the amount awarded and that 
sections 148 and 149 of the Civil Procedure Gode do 
not give it this power either separately or jointly. 
M. NATHERSA RowrHer v, Manomap ROWTHAN 


890 
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— S. 13 300 
S. 19 D — Probate— Will 














5 disposing of joint Hindu family property in favour 


of survivors—Duty payable— Party, whether can go‘ 

behind Will. 

The Probate of a Will purporting to dispose of 
property held jointly between the testator and his 
minor sonas members of a joint Hindn family is not 
exempted from Probate duty under section 19D of 
the Court fees Act. 

In such a case even the least part of the joint pro- 
perty cannot be said to have been held “in trust not 
beneficially” at his death by the testator as prescribed 
in Annexure B of Schedule II of the said Act. 

Wherethe matter in question is Probate, the parties 
claiming under the Wil cannot go behind its terms 
or claim any exemption whatsoever upon allegations 
utterly inconsistent not only with the fact of the 
Will itself, but with the express statements made 
therein. Ba KASHINATH PARASHRAM ~. GOURABAI 
MALLAPPA WaARAD, 17 Bom. L. R. 169; 39 eee 

. 73 
Criminal Procedure Code (Act V of 

1898), ss. 4(h), 195, 476—Sanction with- 

out application, legality of——Order directing prosecu- 

tion, when tobe made—Complainant, whether can 
delegate his right. 

An application is a necessary condition precedent 
to the grantto a private person of sanction to 
prosecute. 

Where the facts constituting an offence are not 
brought to the notice of a Magistrate in the course 
of a judicial proceeding, be has no authority to act 
under section 476, . 

A person cannot delegate to another the right to 
file a complaint. A District Magistrate cannot, 
therefore, authorise the Public Prosecutor to file a 
complaint on his behalf. Pa LADHA SINGH v. 
EMPEROR, 13 P. R. 1915 Cr; 20 P. W. R. 19 5 Cr: 16 
Cr. L. J. 251 107 





ae S.  39—Magistrate— 
‘Specially empowered’ ‘Generally empowered’— 
Notification by Government empowering all second 
class Magistrates to try cases under Opium Act, if 
amounts to ‘specially empowered'—Jurisdiction 


156 

—— — — — —— SS. 45 (1) (c), 250 

— Complaint of theft before Village Magistrate— Re- 

portto Police officer—.Charge— Compensation, right 
to 


Where a complaint of theft was made to tho 
Village Magistrate who communicated the information 
to the nearest Police station and the Police in due 
course charged the case: 

Held, that the case must be regarded as institnjed 
upon information given to a Police Officer within the 
meaning of section 250 of the Criminal Procedure 
Code, and the Magistrate was competent to pass an 
order for compensation. M. MURUDAI VEERAN v. 
PICHAN AMBALAGARAN, 16 Or. L. J. 248 104 
~ S$. 75—Warrant—Seal of 














Court. 
Under section 75 of the Code@f Criminal Procedure 
dhe seal of the Court is essential to the validity of 
a warrant. C. MAHAJAN Surixav. EMPEROR, 19 
C. W. N. 224; 16 Cx® L, J. 336 672 


+ 
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Criminal Procedure Code—contd. 
~— S, 103 (2) 152 


— Sa" 106—Second class 
Magistrate, who is also Sub-Divisional Officer, 
whether can pass order binding accused to keep peace 
for over sia months, 

A Magistrate of the second class, who is alsoa 
Sub-Divisional Magistrate, can pass an order under 
section 106 of the Code of Criminal Procedure binding 
over a person to keep the peace for a period exceed- 
ingsix months. A. RAJA SINGH v. EMPEROR, 13 
A. L. J. 268; 87 A. 280; 16 Cr. L. J. 3850 134 


ss. 110, 514—Convic- 
tion of person under security—Forfeiture of bond— 

Proper*procedure. 4 ae 

One F was put on Rs. 1,000 security for a year 
under section 110 of the Criminal Procedure Code. 
Before the year was cver ‘he was convicted of an 
offence under section 323, Indian Penal Code, and 
sentenced to imprisonment for two weeks and a fine of 
Rs. 20. Upon this the District Magistrate confiscated 
Rs. 205-of the security money from F and his sureties 
jointly: 

Held, that there was no real ground for dealing 
heavily with the surety and a forfeiture of Rs. 50 
as against the principal F was enough in the circum- 
stances of the case. Pa TATTA v. Emperor, 6 P. 
R. 1915 Cr; 15 CR. L. J. 287 33 


S, 1 1OQ—Zvidence—Evi- 
dence of Police, value of ~Police diaries. 

Evidence of a Police officer in a case under section 
110 of the Criminal Procedure Code, when it is 
based upon hearsay rumour and above all on diaries, 
is of infinitesimal value, more particularly where 
other evidence is available. ; 

Police diaries may be of use when a Judge has to 
decide about the guilt of an accused person and they 
contain matter which seems to point in the opposite 
direction, but they are dangerous evidence against a 
person. A,» ABDUL KHALIQ v. EMPEROR, 13 A. li, J. 
412; 16 Cr. L. J. 281 
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S., 1 1O—Restrictions and 
limitations on surelies—Magistrate, duty of. 

In proceedings under section 110 of the Criminal 
Procedure Code, Magistrates must not act arbitrarily, 
and any restrictions or limitations that they impose 
on sureties inust be reasonable. U. Ba Noa SHWE 
Myo v. EMPEROR, U. B. Re 1914, II 44; 16 Cr. L.J. 
422 ; 998 











-— $S. 110, 118, I22— 


Security for good behaviowr—Sureties offered not to 


be refused except after judicial inquiry. 


eSureties for good behaviour under section 118 read 
with section 110 offered by accused should not be 
refused, except after judicial inquiry by the Magis- 
¿rate who has made the order under section 118, and 
such inquiry should be made under the provisions of 
section 122 of the Criminal Procedure Code. C. 
Hinan v. EMPEROR, 19 C0. W. N. 22Q 16 Cr. L. J. 327 


663 

Ss. I IOs I 23—Seeuri- 

ty for yood behavipur, object of-@Surely, rejectiones 

— Grounds—nguiry, whelhg can be ‘delegated— 
Reference to Sessions Court. é 

The petitioner was ordered to give security for 

good behaviour for a term of three years and in 
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+ 

default to suffer imprisonment for one ycar. The 
Magistrate ordered a security bond to be given for 
Rs. 1,000 and four sureties to “bind themselves. 
Four sureties were offered. The Magistrate on the 
report of Police rejected one of them on the ground 
that he was a boy and anogher as a bad character 
and the remaining two for they were relatives, 
it was admitted that each of these 
persons was fit to be surety for Rs. 1,000. ‘The 
appeal against the ordor was rejected summarily: 


Held, that since the order did not state whether 
each and all of the sureties required were Hable for 
Rs. 1,000 on occasion arising or Rs 1,000 between 
them the order was bad in law; 

that to prevent misunderstanding particulars like 
these should always be stated; 

that mere relationship is no reason for refusing a 
surety, on the contrary relationship is a recommenda- 
tion; ° 

shat a Magistrate should inquire himself into the 
question of eligibility of a person us surety and not 
delegate such inquiry to any one else; 

that the District Magistrate should not have 
rejected the appeal summarily merely because it 
did not contain just the particulars he wanted and 
that he was bound by law to examine the facts and 
see whether the order of the Magistrate requircd 
amendinent; 

that under section 123 (2) of the Criminal Pro- 
cedure Code, inasmuch as the order for security 
specified a term exceeding one year during which 
accused was to be of good behaviour, the Magistrate 
in ordering detention of the accused should have 
referred the case to the Sessions Court and that the 
fact that the Magistrate ordered imprisonment for 
one year only did not affect the question of juris- 
diction; 

thata delegation of the power toinguire into questions 
of the eligibility of surety to the Sub-Inspector who 
was the same who had challaned the case was 
peculiarly objectionable. Ps MAHALA v. EMPEROR, 
6 P. R. 1914 Cr; 142 P. L. R. 19!4; 16 Cr. L. J. 387 

721 
S. I IO—Security for good 
behaviour—Fresh proceedings after release—Circwm- 
stances after release to be considered. 


eT 











Where fresh proceedings under section 110 of the 
Criminal Procedure Code are taken against an accused 
after his release from the last security, they must 
be confined to facts and circumstances alleged aguinst 
him after his release. C. RAMDEO PANDEY v. EM- 
PEROR, 19 C. W. N. 228; 16 Or. L. J. 312 648 


ete emg —— SS. 112, 118, 439 
. (5)---Order, requiring sureties of a certain status, 
validity of—Revision, 





Section 112 of tho Criminal Procedure Code gives 
the Magistrate power to define the class of sureties. 
An order, therefore, requiring sureties to be land- 

ebolders in the neighbourhood of ihe accused, either 
holding 100 acres of laud or paying income-tax and 
able te control the accused, is perfectly legal, 

Section 439 (5) of the Code precludes the High 
Court from cutertaining an application for revision 
ofan order under section 118 where the right of 
appeal has not been exercised. S» JUMO v, EMPEROR, 
S S. L. R. 229; 16 Cr, L. J. 252 08 


La 
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— — -— SS. 117, 118 * 527 
——_— ——— sS 118 108, 663 
mum SS, 118, 120, 123 — 


Security, failure to givee—Imprisonment, whether can 
run concurrently with sentence accused already under- 
gong. . 

Section 120 (1) read with section 128 (1) of the 
Code of Criminal Procedure, makes it illegal for a 
Magistrate to pass a sentence of imprisonment to run 
concurrently with some other sentence the accused 
is already undergoing. M, Inve Penner een 


























Cr. L. J. 272 
— S, 120 e 160 
—— ——— S, 122 663 
ees eS et ee S AS 160, 721 
_ — —— — S, 133 733 








& 
Se ahi aana Ss. I 33, I 37-~Nui- 
sance—Conditional order—-Objection—-Proper pro- 
cedure—Magistrate’s duty. 


Where a Magistrate made a conditional order 
under section 133 of the Code of Criminal Procedure 
to remove any unlawful obstruction from a way used 
by the public and the opposite party showed cause: 

Held, that the provisions of section 137 (1) must be 
observed and that the Magistrate should take ovidence 
in the matter as in a summons case and should not at 
once drop the proceedings. 

Tn such a case itis open to the Magistrate to 
consider, when that evidence is taken, whether 
thero is a complete answer to the case against the 
opposite party or whether this is nota proper case 
where the parties should be referred to the Oivil 
- Court for the purpose of determining a matter which 
for some reason or other the Magistrate considers 
that he cannot decide. C. SARoJBASINI DEVI v, 
SRIPATI CHARAN, 19 C. W. N. 332; 16 Cr. L. J. 416 


7939 
eens aeaa Ch oy Ss. 133, 439 
— Order under s. 188—Order in criminal trial— 
Letters Patent, s. 15—Review by single Judge— 
Appeal, maintainability of. ue 
he orders passed under Chapter X of the Criminal 
Procedure Code are orders in a oriminal trial within 
the meaning of section 15 of the Letters Patent and, 
therefore, no appeal lies from an order of a singlo 
Judge reviewing such an order under section 439 of 
the Criminal Procedure Code. Ms NISSANKARA Rao 
SUBBAYYA v. Cooua Ramayya, (1915) M. W. ea 


16 CR. L. J. 349 


e 
ke —aranamaaran 





S. 137 799 


| 

m ee — S, 14D (B)a— Time ewpired 

order, setting aside of. a 

An order, which on the date ou which ib is sought 
to be revised by the High Court ceased to be in force 
by efflux of time under section 144 (5) of the Code 
of Criminal Procedure, should not - be interfered 
with in revision under section 485 of the Code of* 
Criminal Procedure. Mie SAWMINATHA MUDAQIAR v. 
GOPALAKRISHNA NAIDU, 16 Or. L. J. 228 0 
— ss. 145, 526—“Crimi- 
nal case’ —Transfer—Interpretation of Statutes— 
Change of language in the same Act—Preswmption. 











~ 
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A proceeding under section 145 of the Criminal 
Peocedure Code cannot properly be called a “criminal 
case” within the meaning of section 526, for the action 
which a Magistrate can take on such a proceeding, 
is of a purely preventive and provisional nature in 
a civil dispute and not of a punitive nature. 

A. change of language in the same Code or Act may 
be prosuined to indicate a change of intention on the 
part of the Legislature. S, Farin v. Piku, 8 S. L. © 
R. 215; 16 Cr. L. J. 249 IGS 


Ss. 145, 146—Dispute 
between members of Muhammadan family—Right to 
collect rents from tenants—Possession with managing 
member, effect of — Magistrate, discretion of, to allow 
application to re-sunung, witresses—ForciWle dispos- 
session—-Right to fractional share, uf right to tangible 
immoveable property. 














Tn an inquiry under section 145, Criminal Procedure 
Code, it is in the discretion of the Magistrate to allow 
witnesses to be re-summoned upon a petition present- 
ed towards the end of his inquiry. 

A dispute as to a right to collect rents is a dispute 
within the operation of section 145 of the Criminal 
Procedure Code 

Where the dispute is between the members of a 
Muhammadan family who clain fractional shares in 
the properties of the family, only that person can 
be said to be iu actual possession within the meaning 
of section 145, Criminal Procedure Code, who is in 
actual receipt of rent and to whom the tenants pay 
such rent. 

Where more than two months have elapsed from 
the date of the death of tho Jast person in possession, 
there is ‘no’ forcible dispossession within two months 
within the meaning of . section 145 of the Code of 
Criminal Procedure. 


A right to a fractional share may bea right to 
tangible immoveable property even when the shares 
are not definitely ascertained. M. BULKIS Brvt e. 
Nacoor Kanni ROWTHER, 17 M. L. T. 225; (1915) M. 
W. N. 267; 16 Cr, L, J. 284 332 


agv S. 145—Record of Rights 
recently published, entries tnm—Presumption therefrom 
—Factum of possession, 











Whatever presumption may be raised by a recent- 
ly published Record of Rights, it does not in itself 
establish the factum of passession; and if the Magis- 
trate decides the factum of possession wrongly in a 
proceeding under section 145, Criminal Procedure Code, 
that is not a question with which the High Court can 
interfere under the Charter, it not being a question 
of jurisdiction. C, OHINTAMONI JENA V. JAGANNATH 
RAMANUJA Das, 19 C. W. N, 123; 16 Cr. L. J. 315 e 

651I 
a e m m S 1146 332 


S. 193 (2)—Power of 

Sessions Judge to transfer appeal to Assistant Sessions 

J udge—Jurisdiction— Case, meaning of. 

Section 198, clause 2of the Code of Criminal 
Procedure, cogfers on the Sessidhs Judge no power to 
twansfer appeals togthe Assistant Sessions Judge. The 
word “case” in the section does not include an appeal. 
A. EMPEROR 4 ARDUL RAZZAK, 138 A. L. J. eae 
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s ` 


S. 195 — Application for 
sanction to prosecule—Dismissal for default, whether 
wonpetent. 

A Court has no jurisdiction to dismiss in default an 
application for sanction to prosecute. P. Rup 
Narain v. MAHA DAYAL, 4 P. R. 1915 Or; 16 Cr. L. J. 
288 336 


Requisites of legal sanction—Notice to accused, whe- 
ther necessary -Judicial proceeding, scope of— Taking 
action on extra-judicial information, legality of. 

















A sanction for prosecution wich is not addressed 
to any one in particular, and does not, as far as 
practicable, specify the Court og other place in which 
and the occasion on which the offence was committed, 
is not a legal sanction under section 195 of the 
Criminal Procedure Code. 


A Court, acting under section 195 (b), is competent 


to, and in a proper case should, give notice and make 
inquiry before granting sanction; but the law does 
not compel the giving of notice or the holding of any 
inquiry before granting sanction. 

Section 537 of the Code can only be used to repair 
irregularities which have not occasioned any failure 
of justice. It cannot make legal that which is 
illegal. 

The offence for which a prosecution can be ordered, 
under section 476 of the Criminal Procedure Code, 
must have been either committed before the Court 
making the order or brought to its notice in the course 
of a judicial proceeding pending before it. 

The calling up of a record under section 476 of the 
Criminal Procedure Code and the subsequent 
examination thereof do not constitute a “judicial 
proceeding” within the meaning of that phrase in the 
Code. 

A Magistrate taking action in respect of an offence 
notified to him extra-judicially commits an illegality 
not curable by section 537 of the Code. N. Goran 
v. EMPEROR, 11 N. L. R. 36; 16 Cr. L. J. 289 S13 


—— S, 195--Sanction to pro- 
secute refused —Costs. 

Ib is not competent to a Court to make an order as 
to costs in proceedings under section 195, Criminal 
Procedure Code. P. BisHen_Das v, RAHMAT KHAN, 
5 P. R. 1915 Cr; 16 Cr. L, J. 281 


———~=" SS., 195, 537—8anc- 
tion to prosecute granted -——First-complaint dismissed 
—Second complaint without fresh sanction—Irregu- 
larity, objection as to, taken at the very first stage, 
effect of. 

Section 587 of the Code of Criminal Procedure 
was never intended to allow a Magistrate to 
override the clear provisions of the Code. The 
section was intended to prevent a mere technicality 
from interfering with the course of justice, the error, 
omission, etc., being one which had escaped all parties 
at the beginning of the,trial, Where, therefore, the 
want of sanction for prosecution of a complaint is at 
once brought to the.attention of ethe Court, it is 
the duty of the Magistrate tg refuse to take 











cognizange of the complaint on the greund thathe . 


cannot do so by reason of the terms of section 195 of 
the Code, 


GENERAL INDEX, 


—— — sS. 195" 107,645, , 
l 999 
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Ld 
Sanction to prosecute Z and some other persons 
was granted under section 195, On the basis of the 
sanction a çomplaint was filed but the accused wero 
discharged as the complainant was nol present on 
the date of hearing. A fresh complaint was filed 
against 4 alone: 


Held, that the second complaint was not in 
continuation of the first. As ZAHIR SINGH v. EM- 
PEROR, 13 A. L. J. 345; 16 Or. L. J. 310 6 


—— — ——-— §, 203 999 
m — Ch. XVITI—Inguiry— 


Power ofẹ trying Magistrate to discharge accused— 
Scope of his inquiry ina charge triable by Court of 
Session—-Penal Code (Act XLV of 1860), ss. 468, 464. 


In the case of offences which are triable solely 
by a Court of Session, a Magistrate cannot be 
considered to haye the power to proceed to the 
trial of the accused in those inquiries, and the 
chief business of the Magistrate is to see whether 
the prosecution has adduced such evidence as is 
not on the face of it absolutely incredible in 
regard to every ingredient of the offence that is 
charged. 


Where in a charge under sections 463 and 464 of 
the Penal Code, the fact of the alteration of the pro- 
missory note was proved, but no evidence was 
adduced to prove that cither of the accused altered 
the document in question: 


Held, that the trying Magistrate had power to dis- 
charge the accused. Wi. NARASAPPAYYA v. NABA- 
SAYYA SHANBHOGUE, (1915) M. W. N. 283; 16 Cr. L. J. 
307 643 


Ss. 208, 438—Session 
case—Inguiry before Ilagistrate—Summoning of wit- 
nesses on date of committal—Proper procedure. 











In an inquiry before a Magistrate preliminary to 
commitment to Sessions, the fact that an application 
was made onthe date on which the accused was 
committed to the Sessions for the summoning of 
further witnesses, introduces no conditions which 
show that the provisions of section 208 of the Code 
of Criminal Procedure have not been observed. Ca 
EMPEROR tv. SuRATH, 19 C. W. N. 335 


ss. 209, 210, 213 
— Inquiry before commitment—Discretion of Magis- 
trate to discharge accused, 








=_e aii 





When a Magistrate has heard the evidence for 
the prosecution with entire disbelief, where he 
considers himself in a position to show that the 
prosecution Witnesses are totally unworthy of 
credit, and a fortiori where, after examining certain 
witnesses named on behalf of the accused, he 
comes to the conclusion that the evidence given by 
them is reliable and disproves that given by the 
prosecution witnesses he is well within his discretion 
ingdischarging the accused and not committing him 
to the Sessions. A. DHARAM BINGU v. JOTI PRASAD, 
13 A. Lie, 497; 16 Cr. L. J. 429; 37 A. 355 1005 


man — ss. 210, 213 1005 


—Misjoinder of charges—Joint | trial—Offences in 
diferent villages on different nights—-One accused 





—————— 
» 
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charged with offences wider ss, 457 and 380, Penal 
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. Code, and other with offences under ss. 457 and 380 or © 


411, Penal Qode—‘Same transaction’—Irregularity 
or illegality, whether curable. 


- Section 239, Criminal Procedure Code, does not 
permit the joint trialeof accused for different offences 
committed in the course of different transactions. 

Where, in respect of offences of house-breaking 
and theft committed in two different villages on two 
distinct nights, the Ist accused was charged with the 
offences under sections 457 and 380, Indian Penal 
Code, and the second accused with those under 
sections 457 and 380 or 411, Indian Penal, Code, and 
both the accused were tried at one trial in respect of 
the above charges: 

Held, that the trial was bad. 

Held further, that the charge was bad for vague- 
ness, as it did not specify the articles stolen or the 
name of the person whose house was broken into and 
the place of offence was given only as one village 
whereas the trial was for offences committed at that 
village as well as another. 

Per Seshagiri Aiyar, J—Disregard of a plain duty 
cast by law on a Magistrate cannot be condoned with 
reference to section 587, Criminal Procedure Code. 

Section 233, Criminal Procedure Code, must be 
strictly applied save where the Code itself provides 
exceptions. Mie MALA MEKKALAKATI SUBBADU, In re, 
2 L. W. 265; 28 M. L. J. 881; 16 Cr. L. J. 298 522 


SS. 234 to 236— 
Misjoinder of charges—Transaction, meaning of-— 
Tlegality-—Irregularity. 














The accused were charged of having entered 
the house of the third prosecution witness with a 
view to coerce the deceased person and his brother 
to deliver certain promissory notes and receipts 
and, later in the evening, of having obstructed the 
complainant's party when they proceeded to prefer 
a complaint in regard to what the accused had done 
in the morning: 


Held, that the accused conld not be charged 
together for their action in the morning and in the 
evening in one and the same trial, and that the joinder 
amounted to an illegality which could not be cured by 
the application of section 537 of the Criminal Pro. 
cedure Code. 


mea : 2a of acts forms the same transaction 
or mo epends upon communi 
and the continuity of A a i i 

An objection as to misjoinder of partie 
taken in the High Court, a if the e i Bea kak 
taken before the Sessions Judge, 4 

Courts have not to concern themselves with the 
ultimate object of the offender “jin determining 
thè nature of the transaction, It is the immediate 
purpose of the attack that determines the character 
of the particular transaction, Mere interval of days 
will not disturb the oneness of the transaction nor 
necessarily the fact that different sets *of 
persons were engaged on different occasions. Tf 
the aim of the accused on the different ‘Occasions 
was directed towards effecting different purposes 
the transactions are different. Ineach case it is a 
question of fact whether the acts are so connected 
together as to form part of the same transaction, 


e 
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The word ‘transaction’ means a completed act. 
Wi, Virnupana GOWED v. EMPEROR, 17 M. L. T. 242; 
(1915) M. W, N. 241; 28 M. L. J. 897; 16 CR. L. J. 328 

659 

nt ae aan Sy AOne trial of not 

more than three offences of same kind against same 

person— Great care and caution to be used with diffe. 

rent convplainants—Charges, when to be brought 
together. 

Per Fletcher, J.—Section 234 of the Code of 
Criminal Procedure is not limited to cases where 
the offences have been committed against the same 
person. 

The power given by section 234 is one that requires 
to be used with greng care and caution “where there 
are different complainants. 

Per Beacheroft, J—Where there is no fear of the 
accused being’ prejudiced the charges are always 
tried together. C. SUBEDAR AHIR v. EMPEROR, 19 
C. W. N. 657; 16 Cr. L. J. 832 


— ——— m — — S: 236 641 


nn SS, 236, 237, 403 
—Penal Oode (Act XLV of 1860), s. 457~Ran- 
goon Police Act (IV of 1899), s. 31-——Second trial for 
a graver offence when conviction on the same facts for 
lesser offence subsisting, whether legal. 

When a man has been convicted of committing an 
act constituting an offence, and further evidence 
subsequently comes to light which shows that his act 
constituted a graver offence than that of which he 
was convicted, he cannot merely on that ground alone 
be put upon his trial for the graver offence. 

- Therefore, a person who is convicted under section 

31 of the Rangoon Police Act for being in possession 

of an article snpposed to be stolen cannot be again 

tricd and convicted later on for the offence under 
section 457, Indian Penal Code, simply on the ground 
that the owner of the article is traced and some 
further evidence is available to constitute an offence 





























under section 457 of the Indian Penal Gode. kL, Be 
Noa SHWE Yı v, Emperor, 16 Cr. L. J. 267 155 
S. 237 155, 641 
S. 239 522 














S. 239-—Principal offer- 
der and abettor, joint or separate trial of—Judicial 
discretion, > 
Under section, 239, Code of Criminal Procedure, 

judicial discretion has been given to the Court to 

try the principal offender and the abettor either 
jointly or separately; and the manner in which this 
discretion should be exercised must depend on the 
facts of cach case. Cs DWARKA SINGH v. Empgror, 
19 ©. W. N. 12]; 16 Cr. L. J. 348 


man s. 250 104 


e 
S. 256—Commencement 
of inquiry as in a warrant case~Offence disclosed not 
triable as such-—Duty of Magistrate to afford accused 
opportunity for cross-examination of prosecution wit- 
nesses. bd i 
Where an inqyiry commenced as in a warrant case 
and the accused curtailed their cross-examination of 
the prosecutton witnesses under the impression that 
they could have a further opportunity fof crogs- 
examining them, but no offence triable as a warrant 





~~ “. 
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case having been disclosed, the Magistrate closed the 
case and: convicted the accused: 

Held, that it was the duty ofthe Magistrate to 
allow the accused an opportunity of completing their 
cross-examination before proceeding with the case, 
Me APPAVU PADAYAOHI, In re, 16 On. L. J. 250 


106 


—— 5, 257—Right of accused 
to call for prosecution evidence, whether can be eg- 
ercised before framing of charge— Warrant case, 


Where in a case of a criminal breach of trust the 
Magistrate allowed the application of the accused for 
inspection of documents in the complainant’s posses- 
sion after the examination-in-chief of the witnesses 
for the prosecution had concl@led but before the 
charge had been framed: 

Heid, that the Magistrate should not have enter- 
tained the application at that stage of the case but 
should have informed the accused that he was at 
liberty to renew it if the charge was framed against 
him. 

Per Pratt, J. C.—The aceused’s right to call evi- 
dence, either witnesses or documents, does not ariso 
until after the charge has been framed and read to 
him. The right is given by section 257 of the 
Criminal Procedure Code and ig Subject to the limi- 
tations enjoined by that section, 7 

Per Fawcett, A. J. 0.—The Magistrate should satisfy 
himself that the documents called for have some 
bearing on the issues in the case and are relevant 
before granting a summons for their production. 
S. LTAHILRAM LILARAM v. PITAMBERDAS VALABDAS, 
88. L. R. 267; 16 Cr. L. J. 245 101 


S. 307 641 
307 — Reference — 


Jury, verdict of disagreement with, in respect of some 

of accused—Tudge, duty of —Confessions of co-accus- 

ed, when to be acted upon. 

Per Fletcher, J.— When the 
verdict of the Jur 
itis clearly his 
accused. 

The confessions of the co-accused can be taken into 
consideration, but the Court requires corroboration 
before it will act upon them. 

Per Beacheroft, J.—Sub-section (2) of section 307 
of the Code of Criminal Procedure does not intend 
that when the Judge is not prepared to accept the 
verdict of the Jury in its entirety, the whole cage is to 
be referred to the High Court. Tt only contemplates 
a reference in the case of thoge persons in respect of 
whom the Judge declines to acceptthe verdict. Cc, 
EMPEROR v. BABAR Apr Gazi, 19 0. W.N, 584; 21 0. 
L. d. 492; 16 Cr. L. J. 321 657 


— Lua — m SS. 337, 364—Pardon, 
errant of — Magistrate, power ol—Accused charged 
of one conspiracy, whether can be found guilty of 
another--Conspiracy, member of, liability of —Gon.- 
spiracy to commit murder—Offenee, nature of— 
Punishment, considerations in—Moinbers 
before and after murder—Deposition of witness, 
weight of—Deficieycies, effect ob-—-False denial bye 
accused—Presumption—Confegsion, recording of 
—Confession cotracted, cvidentiury value of 738 


ee eee aa 




















————— = < 


| Judge ugrees with the 
y as against any particular accused, 
duty to pass sentence on that 





joining 
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SS. 337, 339—Tender 


of pardon? object of—Approvér resiling from his evi- 








© dence in Sessions Court—Forfeiture of pardon—Trial 


—Defence—Hvidence before Committing Magistrate, 
relevancy of—Statement, meaning of—Procedure— 
Evidence Act (I of 1872), s. 24. 

The object of tendering a pardon is to obtain the 
evidence of the person to whone the pardon is ten- 
dered aud the “full and true disclosure’ in section 
337 (1), Criminal Procedure Code, refers to a full 
and true disclosure in the evidence which the 
approver is required to give. ts 

Where the evidence of an approver in the Sessions 
Court is not a compliance with the conditions of his 
pardon, thegfact that he gave evidence in accord- 
ance with thoso conditions before the Committing 
Magistrate does not save him from being treated 
as a person who has forfeited his pardon within the 
meaning of section 339, Criminal Procedure Codo. 
Such a person cannot plead the pardon as a bar to 
his trial. ° 

The evidence of an approver in the committal 
proceedings is a statemeut within the meaning of 
section 389 (2) of the Criminal Procedure Code and 
is not governed by section 24 of the Evidence Act 
and can be used against him in evidence when the 
pardon has been forfeited. 

The proper procedare in such casos indicated. N. 
Local GOVERNMENT v. Mounu, IL N. L. R. KO: 1G 
Cr. L.J. 417 993 


S. 339 995 
— SS, 345, 439—Con. 


pounding of offence in revision, whether allowed. 

Section 345 of the Criminal Procedure Code allows 
a case In which appeal is pending to be opened to 
composition with the leave of the Court before which 
the appeal is to be heard, but the section cloes not 
apply to cases coming up in revision, A, Ram 
CHANDRA v. EMPEROR, 13 A. L. J. 104; 37 A. 127; 16 
Cr. L, J. 247 


ence to 

Transfer, 

Jurisdiction to deal with the proceedings under 
section 349 of the Criminal Procedure Code is con- 
ferred upon District Magistrates and Sub-Divisional 
Magistrates and upon no other Magistrates. 

Section 528 of the Code has no application to pro- 
ceedings submitted toa Sub-Divisional Magistrate 
by a second Class Magistrate undor section 349. B. 
EMPEROR v. VINAYAK NARAYAN ARTE, 16 Box. L. R. 
598; 38 B. 719; 16 Cr. L. J. 273 321 


S» 364—Statement, re- 
cording of-a Irregular procedurc—Defect, how cured 





























SS. 349, 528—Refer. 


Swbh-Divisional Magistrate—Jurisdiction — 




















l : 145 
— S. 364 738 
s. 403 155 














S. 408 (b) — Assistant 
e Sessions Judge—Some accused sentenced to imprison- 
ment Jor over four years, others Jor less period—Accus- 
cd settenced to less than Jour years’ inuprisonme nt, 
whether entitled to appenl to High Court. 
Where at a criminal trial held by an Assistant 
Sessions Judge some of the acoused were sentenced. 
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to an imprisonment for more than four years and 
some for less than that period: 7 

Held, that an appeal by the latter would also lice 
tothe High ¿Court under section 408 (b) of the 
‘Griminal Procedure Code. A» RICHHÆ ~v. EMPEROR, 
13 A. L. J. 272; 16 Cr. L. J. 358 737 


ne ngan SF, GIQ—Reference by 
Municipal Magistrate of Calcutta under Calcutta 
Nunictpal Act (IIT B. C. of 1899), ss. 3 (82), 843, 
442, applicability of——‘Owner of land,” meaning of 
——Chairman’s duty—Service of notices on owner and 
octlbpier, 

Per Fletcher, J.—The term “owner of land” as 
defined in section 3, sub-section (32) of the Calcutta 
Municipal Act includes the landlord. fhe duty of 
removing a building which comes within the terms 
of section 343 after notice has been served, falls 
clearly, amongst others, on the landlord. 

Under section 348 of the Calcutta Municipal Act 
the person who is the owner of the land, having had 
a notice served upon him, is liable to comply with the 
terms thereof. 

Section 442 of the Calcutta Municipal Act does 
not, in any manner, abridge the power that is con- 
ferred by section 343. 

Per Beacheroft, J.—Section 442 of the Calcutta, 
Municipal Act provides that if the Chairman 
considers a building to be in so dangerous a 
state as to render immediate steps necessary 
for the satety of the public, he is to take those 
steps and then to serve notices on the owner and 
occupier. This section contemplates a case of much 
greater urgency than section 343 does, and in no 
way limits the powers of the Chairman under the 
latter section. C. CORPORATION OF OALCUTTA 4), 
MANMOTHA Natu Ser, 19 C. W. N. 391; 210. L. J. 











497; 16 Cr. L. J. 317 653 
———- S., 436 656 
pane S. 43B 799 











S. 438 —Reference—In- 
terested party, report made . by, order thereupon 
invalid-—Sufficient inquiry—Accused, evidence of, to 
be taken by Court. 

The petitioners presented a petition to a Sub- 
Divisional Magistrate complaining against certain 
persons, the servants of a factory, and prayed for 
proceedings against these persons under sections 144 
and 107, Criminal Procedure Code. TheSub-Divisional 
Magistrate asked the Manager of the factory to report, 
On receipt of report the petitioners were called upon 
to show cause why they should not be prosecuted 
under section 182, Indian Penal Code: 

Held, that this order was bad in law, for the Mana. 
ger being an interested party ought not to have been 
asked to make a report in the judicial proceedings; 

that an order, under section 476, Ctiminal Procedure 

Code, directing that action should be taken against 

the petitioners under section 182, Indian Penal Code, 

was also bad in law; 

that sufficient inquiry had nol been made into the 
complaint made by the petitionors and that a lęẹcal 
inquiry was desirable; . 

that in such cases the accused petitione should 
be examined if they chooseto give evidence, C. 
EMPEROR v. RABBI Raut, 19 0. W. N. 127; 16 COR, L. 


J. 320 
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Criminal Procedure Code-contd, ` 
——— §. 439 103, 733 


——— S. 439—Revision—Ac- 
quittal, order ofẹ revision of-— Practice. 

A High Conrt has power under section 439, Crinsi- 
nal Procedure Code, to revise an order of acquittal, 
but in practice that power should not ordinarily, be 
exercised because an appeal can always be instituted 
by the Local Government. O. TILAK Ram v. BHAGGA 
Sineu, 2 O. L. J. 190; 16 Cr. L. J. 352 736 


—— — s. 439 (5) 


-——— S.476—‘Court,” mean- 
ing of-—Officer appointed to record tenants’ right, whe- 
ther Court—Statements, whether evidence—Perjury, 
offence of, whethergcommitted in making false state- 
ments before such officer—Madras Estates Land Act 
(I of 1908), ss. 164, 166. 


An officer charged with the duty of recording 
tenants’ rights under Chapter XI of the Madras 
Estates Land Act is not a “Court” within the meaning 
of section 476 of the Code of Criminal Procedure. 

Therefore statements made before him are not 
“evidence” and no prosecution for perjury will lie 
on such statements. 

Per Seshagiri Aiyar, J.—Persons exercising quasi- 
judicial functions should not be regarded as Courts, 
aud the mere fact that an inquiry is necessary will 
not constitute the inquiring officer a Court, The test 
to be applied for ascertaining whether an officer 
is a Court or not is to see whether there is a power 
to record evidence and to come toa judicial deter- 
mination on the evidence so recorded. Ma Avasa- 
RALA VENKATA HANUMANTHA RAO, In re, 28 A. L.J. 
7283; 2 L. W. 180; (1915) M. W. N. 177; 16 OR. L.J. 
241 97 
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S. 476—Judicial 














pro- 
ceedings, scope of 13 








— — S. 476—Prosecution for 
offence under s. 211, Indian Penal Code—Person | 
giving information, whether institutes proceedings — 
Penal Code (Act XLV of 1860) s. 211. 


The petitioner petitioned the Collector in his 
revenue capacity for a refund of the money which 
he alleged a Reddi had collected from him and mis- 
appropriated. The Collector directed the prosecution 
of the Reddi under section 409, Indian Penal Code, 
The Reddi was tricd,eacquitted and the Magistrate 
ordered the prosecution of the petitioner under section 
476, Criminal Procedure Code, for an offence under 
section 211, Indian Penal Code: 

Held, that as the petitioner did not institute or 
canse to be instituted criminal proceedings, he could 
not be prosecuted under section 211 of the Isdian 
Penal Code. WI. DAPPILR CHENcHUGARI RANGA 
Rupvy v. EMPEROR, (1915) M. W. N. 268; 16 Cr. L. J. 
252 108 


— — —— — Sa 488—Order awarding 
mut nlenance— Appeal, 
Au order awarding maintenance under seclioy 488 














‘ of the Criminal Procedure Code is an order passed 


in a criminal triel and is not anpealable, Mi. RAJANA 
APPADU v. RAJANA APPAMMA, 17M. L, T. 280; 28 M. 
662 


656 L.J. 488; 16r. L. J. 326 
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‘Criminal Procedure Code—concid, 

—— mmm Sa 514 335 
—— aaa aa — S. 517 516 
9. 523 ( 2)—Gambling 


on public highway—Public uisance—Conviction— 

Currency notes not traced to any person—Orwnerless 

property. 

Where it is found that the accused caused 
a nnoyance and obstruction to the public by gambling 
on athroughfare, their conviction for committing a 
public nuisance is justified. 

- Where the currency notes found in the course of 
such gambling are not traced to any particular person 
as owner, the Magistrate is entitled to treat them a 
owncrless property and deal with them as such. Mae 
JUTURI YenKarappa, In re, 16 Or. L. J. 254 110 


8. 526 105 


S 526— Appeal, adjourn- 
ment of—Application for transfer made to High 
Court at earliest opportunity after receipt of notice 
of hearing. 

An appeal was presented by some accused to a 
District Magistrate on the 15th of May 1914, who 
transferred it on the same day toa Joint Magistrate. 
The Joint Magistrate issued the notice of hearing of 
the appeal on tho 15th of July 1914, which was served 
on the 17th July 1914, fixing the 21st of July 1914 as 
the date for hearing. The High Court being closed 
on the 18th and 19th of July 1914, the accused applied 
to the High Court onthe 20th July 1914 for transfer of 
the appeal and thercafter on the 21st they applied to 
the Joint Magistrate to adjourn the hearing. The Joint 
Magistrate refused to adjourn on the ground that the 
accused had had sufficient time to apply to the High 
Court but delayed and thereafter heard the appeal 
on merits and dismissed it: 

Held, that the hearing of the appeal should have 
been adjourned as the accused had applied for transfer 
on the first day, they could have applied, after receipt 
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menan — 

















of notice. M. Venucoran Reppy, In re, 16 Cr. L. 
J. 244 1 00 
ee ee s. 528 321I 
sS. 537 158, 646, 

522, 513 

Criminal trespass, offence of, when com- 
plete ° 159 
Curator, appointment of 248 


Custom. See PRE-EAPTION. 


———, proof cf—Pre-emption—Wajib-ul-arz 
entry, production of, whether sufficient—Burden 
of proof : 306 


————- — Hindu Law—dthangudi—Cheities 
or’ Yezhoor Nagarathars of Madura District—Patni- 
bhaga—ooppu—Mooppwu Muri 














Ballavacharya sect—Right 
of transfer in property held by goswamis-—Gilt, 
validity of 5 71 








e —Succession—Qustom of election to be definitely 
proved s 


Succession- -Arains of Lahore Dis- 
trict—Females succeeding nale proprietors as heirs, 
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Religious endowmont — Head. of a mult, 
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extent of rights of —Suit for declaration that sale by 

defegdant shall not affect plaintiff's reversionary 

right—Onus. 

Among the tribe of Arains in the Lahore District 
the rights of females who succee male proprietors 
as heirs in certain contingencies are wider than the 
rights possessed by females among other agricultural 
tribes in the Province. 4 

Where, therefore, the plaintiff sued for a declaration 
that the sale by-her sister shall not, affect her rever- 
sionary rights in land which was inherited by both 
the sisters in equal shares: 

Held, (1) that inasmuch as there was-no express 
rule of custom applicable to the parties according to 
which both the sisters succeeded to the land merely 
on a lfe-estate analogous to the estate of a widow, it 
could not be assumed that their interest was not that 
of.a full owner; 

(2) that the onus was on the plaintiff to prove 
affirmatively that she had a right to challenge the 
alienation made by her sister; 

(3) that as the plaintiff had failed to establish that 
her sister was holding only a life-estate she could not 
get the declaration prayed for. P» AHMAD KUAN 
u. BakutTawar, 45 P. R. 1915; 86 P. W. R. 1915 

. 951 
Succession—Chundawand — Pagwand 
—Chawinda and Dogranwali villages, Zuffarwal 
Tahsil, Sialkot District. 


A person died leaving land in Chawinda and 
Dogranwali villages of the Sialkot District. ‘The 
plaintiff claimed land in the Chawinda village and 
contended that the chundawand rule of succession 
governed the parties. It was admitted that chunda- 
avand was the rule in Dogranwali: 

Held, that though ordinarily pagwand is the rule of 
succession, the chundawand rule must be held 
applicable to the case having regard to the fuct that 
in Dogranwali the mutation was effected without 
contest and the plaintiff made no claim to a share in 
the land left by the deceased in that vilage. Pa 
HAKIM v, GHASITA, 26 P. L. R. 1915 2 


Thakorate of Gamph—Prv- 
mogeniture—Maintenance to junior members-—~Estate 
held by junior members, nature of-—Death of mainte- 
nance-holder without male issue, effect of—Reversion— 
Chudasama Girasias—lFemales, right of, to succeed— 
Adoption by widow of last holder, effect of —Mortyagce 
from maintenance-holder, right of—Construction of 
deed—Compromise—Absolute estate, creation of— 
Ahmedabad Tuluqdars Act (Bom, Act VI of 1862), 
s. 12— Alienation, effect on. 








The Thakorate of Gamph is governed by the rule 
of primogeniturc. There is a custom of giving away 
for maingenance villages to junior members of the 
family. Thp estato is not governed by the ordinary 
law of co-parcenary and is not partible. The villages 
given to the junior members of the family are given 
for maintenance upon terms that upon the failure of 
male issue they will revert to the holder of the “gadi.” 

Such a reversion is not impeded by the existence 
of a female. 

Where the widow of w last maintenance-holder 
adopts a son, the adopted son docs not divest or 
defer the vesting of the estate which reverts by the 
custom of reversion. 
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Among Chudasama Girasias there is a custom that 
wives and daughters do not succeed as heirs. ° 

The Thakor of Gamph granted a village for 
maintenance to ong of his junior sons. There wasa 
litigation between the successor of the Theækor and 
the sons of the grantee, which resulted ina settle- 
ment under which the greater purt of the village was 
given to the sons of the grantee and their descend- 
ants and heirs as maliks, mulhtiars and dhanies, All 
the sons died without any male issue. The plaintiff, 
Thakor, claimed the village by right of reversion. 
At this time the whole of the estate of the Thakor 
was under the management of the Taluqdari Settle- 
ment Officer. The widow of the last maintenance- 
holder who had adopted a son objected: n 

Held, that the compromise deed did not confer an 
absolute estate upon the grantee’s sons and heirs; 

that the alienation under the compromise deed was 
juvalid under section 12 of the Talugdars Act of 1862, 
and the adoption had no effect on the reversion. 

A. mortgagee from a maintenatice-holder or 
an assignee of the mortgagee has no right whatevor 
in the estate when the estate reverts to the grantor on 
the death of the maintenance-holder, Be AGAR- 
SINGIL RAISINGIL v. BAL NANIBA, 17 Bom. L. R. 278 


529 


aed Trust, religious—Permanent lense, 
whether valid—Custom, validity of—Transfer of 
Proporty Act (IV of 1882), s. 5l—Improvements— 
Compensation, right of —Estoppe!l—Trust ~ Conduct 
of trustees 8 

Dahyak. 

Damages. See Easements Act. 

Arrest of ship, liability for 463 

nee were BYEACH of contract ~ Agreement to realise 
money and pay debt due out of it—-Failure to pay 
--Suit by creditor against debtor-—Debt recovered 


with costs—Costs paid, whether recoverable as 
damages—Plaintiff, duty of, to mitigate damages 





See DASAUNDH. 





kemit aee kan 





mamng measure of —Tortious act, lability for 


wenn enemy SUL for. See MALICIOUS PROSECUTION. 





——, suit for—Breach of contract of marriage 
408 


Darkhast RuleS—Standing orders of Board of 
Revenue, S O. No. XV, r. 16—Grant, whether subject 
to vevision—Tahsildar making grant wader mistake of 
fact—Power of Deputy Collector to cancel grant— 
Mistake of fact contemplated by rule, nature of— 
Contract Act (IX of 1872), s. 20—Planting of trees 
before grant of land—Cancellation of grant—@rantee, 
achether entitled to value or compensation—Transfer 
of Property Act (IV of 1882),s. 51. * 


A grant of land made under the darkhust rules is 
subject to revision under the conditions laid down 
in clauso 16 of Standing Order XV of the Board 
of Revenue. The proviso regarding the jin- 
terests of Government or of the public is only 
intended to apply to cases in which the grant 
exceeds - the limits of authority possessed by the 
officer making it—not to decisions passed under a 
mistake of fact or owing to fraud or misrepresentation, 


The mistake of fact contemplated in the rule is not 


. such a mistake as would render an agreement void 


uMder section 20 of the Gontract Act. 


Where, therefore, a Tahsildar makes a grant under 
the mistaken impression that plaintiff's darkhast is 
only for a portion of the survey number, while in ə 
fact it is for the whole, the Deputy Collector does 
not act without jurisdiction: in cancelling the grant. 


Where it appears that both the planting of trees 
and the removal of prickly pear took place before the 
grant of land to the defendant, i. e., at a time when he 
could not be said to have believed in good faith that 
he was absolutely entitled to the Jand: 

Heid, thatthe defendant was not entitled to the benefit 
of section 51 of the Transfer of Property *Act and 
could not claim the vafhe of the trees or any com- 
pensation for the amount spent in clearing the prickly 
pear. M, DEVARAMANI BHOGAPPA v. PEDDA BHIMAKA 
Gown, (1915) M, W. N., 148 51 


Dasaundh or dahyak, decree for, effect of 
— Possession of land, right to—Under-proprietor or 
thekadar, possession as. 


Ordinarily a decree for dasaundh or dahyal. des 
not in itself connote any right to possession of 
land, either as under-proprietor or as thekadar. 
U. P, B. R. MUHAMMAD ABUL Hasan KHAN 1, 
KELO Sincu, 20, L. J. 154 


right to—Possession of land, right to-— 
Settlement decree, interpretation of—Lease, termina- 
tion of—Terms of lease—Notice of ejectment, validity 
of—Decree of Court, tenant holding under—Oudh 
Rent Act (XXII of 1886), s. 52. 


A right to dasaundh does not in itself imply a 
yighé to hold the lands on which the dasaundh is 
imposed. 

The plaintiffs held a village under a settlement 
decree under which they were entitled to dasaundh 
and also to hold the village as lessees, such lease to 
be determined if the village came under direct ma- 
nagement or if the lessees refused to accept a lease on 
the terms offered by the talukdar. Subsequently on 
their. refusal to accept the terms proffered by tho 
talukdar, he issued a notice of ejectment against 
them: é 

Held, that the plaintiffs had a right to hold the 
village only till the talukdar chose to take it under 
direct management or till they refused to accept the 
terms he proffered. 

Held, further, that when theo plaintiffs refused to 
accept the terms proffered by the talukdar, they 
ceased to hold under the decree, although their rights 
to dasaundh romained unaffected, and thus it was 
not necessary for the talukdar to have proceeded 
by suit under section 52 of the Oudh Roni Act, 





ttn 





U. P. B, R. Court or Warps v. PARMATMA Din, 2 
Q. L. d. 156 929. 
a ee GRL er- proprietary right — Ordinary 





tenant, land held as, by dasaundh-holder. 


A right to dasaundh is a quasi-under-proprietary 
right and does got carry with it aify under-proprietary 
rights in the lands hgld by the dasqundh-holder as an 
ordinary tenant. Us E: B. R, SAHEB DIN v, Mu- 
HAMMAD ABUL HASAN KHAN, 20, L. J. 191 847 
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Debt. See HINDU Law. | 


Attachment— Payment to decree-holder—Judg- 
ment-creditor not entitled to recover debt—Debior 
nol absolved from Jiability® to pay debt to creditor 





Decree, amendment of-—Property erroneously 
described in schedule of plaint—-Same copied into 
decree— Decree in conformity with judgment— 
Amendment, if allowed 92 





for dahyak or dasaundh, what connotes 919 
307 


Defamation—<Act committed outside Britis India 
— Jurisdiction of British Courts—Liability, when 
avises—Publication, if requires communication to 
more persons than one—glort—Law applicable to 
torts in India—Superior officer, direction of, when 
available as plea —Absolutg privilege, if available to 
servants of independent Sovereign, acting under his 
orders and in course of their official duties. 


5 declaratory, validity of 


Publication in regard to libel and slander does 
not require communication to more persons than 
one. There need be nothing like ‘publication’ in 
the common acceptance of the term. 


In a snit for damages for defamation the 
fact that the alleged defamation was com- 
mitted outside British India will not necessarily 
take away the jurisdiction of British Indian Courts, 
though it may affect the law to be administered. 

According to sections 19 and 20, Civil Procedure 
Code, the residence ofa defendant within the territorial 
limits of a Court is sufficient to give jurisdiction 
io it, even in respect of torts committed ontside the 
local limits of the jurisdiction of such Court. 

The law of torts not haying been codified in 
India avd there being no determinate Jaw delivered 
to the Courts by the Sovereign as to the law that 
has to be administered in adjudicating upon a 
personal tort committed outside the local limits of 
a Court’s jurisdiction, the Court ought to be guided 
by the rules of justice, equity and good conscience, 
Consequently a person should not be held lable in 
tort for an act which would be justificable by the lew 
loci, or the law of the place where the act was done; 
nor showd ho be held liable unless the act is wrong- 
ful by the lea fori, or thelaw of the country where the 
Court is situated. 4 

Where an act is wrongful per se, a plea that the act 
was done under the directions of a superior officer, 
not subject to the jurisdiction of the Court. is of no 
avail, though the result of the action will give rise 
toʻa moral claim of indemnity as against such 
superior officer. i 

Where under the authority of the Rajah of Cochin 
n inquiry was held touching an improper 
intimacy allegéd to exist between the plaintiff and a 
certain woman, and as the resnit thereof the 

* plaintiff was ordered to be ex-communicated and this 
order was communicated by the sarvadhikariakar or 
the general agent of the Rajah to the superintendent 
of the temple who communicated it to the 2nd 
defendant (respondent) in his official capacity, and 
the latter in his tfrn handed over @ copy of the 
said letter to the pattamali gr manager of the 
temple which he was bound tp do as a part of his 
official duties: f x 

Held, that *the act of the Rajah was absolutely 
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.to raise the height of the eaves so long as 
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Defamation— concld. 


privileged and that the defendant was not liable for 
the publication of the libel. M. Govinpan Nair v, 
ATCHUTHA MENON, 28 M. L. J, 81092 T. W. 290 394 


Dekkħan Agriculturists’ i 
Act (XVII of 1879), s. 13 Reiter 


m — S: 47—Conciliator’s cer. 
tificate 


Deposit of pre-emption money after fixed period, 
when good—-Court’s error, effect of 79 


Deshgat watan—Grant for personal serrvice— 

Grantor, when can resume land, 

Whey there is a grant of deshgat watan land 
for personal servico, it is not at the option of the 
grantor to determine the services and resumo the 
land. Where the grantor claims his right to resume 
he must show that the terms of the grant give him 
that right or, if the terms are unknown, that the 
proved circuntstances justify an inference that he 
has that right. Bs YELLAVA SAKREPPA Bark ar, 
BHIMAPPA GIREPPA DESAI, 17 Bom. L. R. 128; 39 B. 68 

, h l 
D ene es See COMPANIES Act, 1882, ss. = 





— Inquiry before commitment—Dis. 
cretion of Magistrate to discharge accused 1005 


Divorce. See HINDU Law; MUHAMMADAN Law. 
Earnest money, refund of —Agreement to 





purchase—Option to withdraw 


Easements Act (V of 1882), s. 23— 
Altering mode and place of en joyment—Right to 
discharge rain water by sloping eares— Raising height 
of eaves, when justified—Trespass—Projections over 
anothers land, when amount to trespass—Remedy in 
case of trespass—Specific Relief Act (I of 1877 ) 8.55 
Injunction, grant of. a 
Where the sloping caves of the roof 

dominant tenement projected over a 

tenement to a certain extent, andthe dominant 

tenement acquired an easement to discharge 
rain water by those eaves on the servient tone. 
ment, and where the dominant owner in con- 
structing an upper storey raised the height of 


of a 
servient 


the eaves and further projected the flat roof 
planks and balcony or verandah roof of the first 
floor beyond the extent of the original projec. 


tion: 


Held, (1) that the dominant owner had a right 


he 


did not throw an increased burden the 


servient tenement; 
(2) thag the projections beyond their 

extent amounted to an actual trespass 

principle of the maxim “Cujus est solum, 

usque ad cælum; 

_ {8) that under the circumstances of the case 

injunction ‘and not damages was the proper remedy, 
» Ayoon ISMAIL t. Nur MAHOMED SILEMAN 169 


— SS. 33, 35—Easement, disturb. 
ange a O E AE — Disturbance, sub. 
stantial or trivial—Construction completed pendi 
suit, effect of. = Fane 
Jn case of disturbance of an easement, ordinarily the 

plaintiff is entitled to an injunction: rather than to 


upon 
original 


on the 
ejus est 


kh naak aidean 
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@ 
damages. Itis open to the plaintiff to be content 
with damages but under section 35 of the Easements 
Act he is not eifitled to an injunction. except 
in such cases where he would he entitled. to” recover 
damages under Chapter IX of the Act. 

Section 33 of the Act allows compensntion to be re. 
covered for the disturbance of an casement provided 
that the disturbance has actually cansed substantial 
damage to the plaintiff. 

De Minimusnonecurat lex:—The law does not concern 
itself with a disturbance which is trivial or im- 
material. 

Where the plaintiff comes into Court at once when 
the disturbance of his easement is threatened {ind the 
defendant completes his construction pending the suit, 
he does So at his own peril Ae GAJADHAR, ti, KISHORI 
Lau, 13 A. L. 885 962 


S. 35 962. 


Eastern Bengal and Assam Ten= 
ancy Act (lof 1908),s. 170 (4) 182 


Ejectment, See Acra Tenancy Act) s. 57 (b) 
CENTRAL PROVINCES Tenancy Act, s. 94 (1). 





Gift by a tenant’s widow— Posses- 
sion by donee— Death of donee—Resumption by 
widow, liability of 3 





notice of—Rent, wrong entry of, effect 





of. 


A mere accidental wrong entry of rent in a notice 
of ejectment does not invalidate it, if the entry does 
not in any way prejudice the tenant. U., Pa Ba Ra 
SHEORAT SONAR ©. PRATAB BAHADUR SINGH. 20. L. 
J. 112 211 


one ma Non-transferable holding, purchaser 
of-—-Limitation Act (IX of 1908), s. 18, scope of. 

A plaintiff suing in ejectment a purchaser of a non- 
transferable occupancy holding cannot succeed, unless 
he makes out a case under section 18 of the Indian 
Limitation Act, where his right to possession accrued 
long before 12 years of the commencement of the 
suit. Ce PANCHKARI CHATTAPADHYA ~. MAHARAJ 
BAHADUR SINGH, 19 C. W. N. 186 708 





— —————— Occupancy tenant—Tenant, whether 
entitled to keep house appurtenant to his holding. 

A tenant who has been ejected from his holding 
cannot keep possession of the house apper taining 
_to the holding. As Paur Bini v. ZAnuR Ant 84y 


——, suit for—Benamidar, appeal by, 
whether maintainable-Mesne profits, decree for— 
Whole decree, when tobe challenged Appeal, coms 
mon ground of —Bengal Tenancy Act (VLI of 1885), 
s. 87, scope of- Abandonment, proof of “Occupancy 
holding, mortgagee of—-Rent, 'acceptante of, by land- 
lord, without protest, efect of—Forfeitwre, waiver of. 


Where it was found, in a suit for ejectment brought 
against several defendants, that one of them was a 
benamidar of the defendant lst party, and where a 
decree for mesne profits and costs had been passed © 
against both defendants lst and 2nd parties: 

“Held, that the appeal preferred by the benamidar 
defendant alone against the whole decree was main- 
tainable, and that as the ground was common to 
himself and defendant No. D so tar at least as the 
question of mesne profits was concerned, the whole 
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Ejectment- concld: 


eqge came under review in appeal, inasmuch as there 
could be no decree for mesno profits unless there was 
a decree for possession. 

Section 87 of the Bengal Tenancy ‘Act is not 
exhaustive and the landlord may proceed by suit, if 
he can prove that the facts and circumstances of the 
case lead to an inference of ahandonment. 

There is a complete recognition of the mortgagee 
of an occupancy holding as such where the landlord, 
on receipt of rent without protest even for one 
occasion, gives a receipt in the name of the tenant 
through the mortgagee, and the landlord cannot 
evict the mortgagee in possession as a trespasser. 

Acceptance under protest of rent also wouid 
operate in favour of the payer asa waiver of any 
forfeiture incurred. 

The protest, therefore, under which a landlord 
receives rent deposited by the mortgagee of an oceu- 
poney holding does not make the receipt the less a 
receipt of rent from the mortgagee. C, MOTTOORKDHAR 
SHUKUL v, JUGDIP Narain SINGH, 210, L.J. 261 
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Res judicata-~Suit in Revenue Conrt 
—Question of proprietary title decided-——-Appeal not 
filed in Oivil Court—Finality of decision—Sub- 
sequent suit in Civil Court, maintainability of 


432 
Election—Triplicane temple  scheme—General 
bribery— General  personation—lIlliterate voters, 


signature by—Invalidity of election. , 

Per Sadasiva diyar, J—~The presence of a large 
number of illiterate voters would make ib easy to 
secure votes by bribes: but a Court cannot take any 
account of surmises of tbis kind. 

The fact that certain voters have been carried to 
the voting both at the expenso of the candidate can- 
not by itself vitiate the election, 

Where itis proved that a certain voter was dead 
and a certain other person voted in his name, the 
whole election is not invalid. That voting card alone 
should be discarded. 

The Common Law principles relating to parliamen- 
tary elections cannot govern the decision ina case 
which relates to the election of a temple trustee, though 
wherever the rules of thatlaw are in cOnformity 
with justice, equity and good conscience, they might 
be referred to for the mentel satisfaction of a 
Judge in India. J 

Because the agent of a candidate acting in his 
interests asked somebody to personate a dead voter 
whose name by mistake continued to be in the list 
of voters, it is not just or right to disqualify the 
candidate without proof that he anthorised or 
ratified the agent's act. Itis right and just to trea 
that vote as invalid und not to go further. 

The election of a trustee of the Triplicane temple 


under the scheme of 1895 cannot be set aside on” 


the sole ground that an agent of the successful candi- 
date without authority froin the candidate abetted 
a false personatiof which could have had no effect 
upon the result of the election. 6 . 
Where the elfction appears to have been fairly and 
honestly conducted® it will not “be invalidated by 
mere irregularities which are not shown to have 
affected the restit, for in the absence, of fraud the 
Courts are disposed to give effect to elections*when ’ 
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possible. Gross irregularities not amounting to fraud 
do not vitiate an election. No election wouldehe 
avoided at Common Law for eneral personation. 

The intention of the scheme decree of 1895 is that 
it is not open to question the validity of a vote passed 
o by the trustees without objection having been raised 

atthe time of their receiving it, and that itis not 
open to question the decisions given honestly on the 
objections raised by the surviving trustees by any 
proceedings in Court. The requirement that they 
should state the objection and their devisions in 
writing can only have been intended for the pur- 
pose of its evidentiary value in case their decision 
is attacked as dishonest in a subsequent suit. The 
omission to record the objections and decisions where 
objections were disallowed,®though it amounts to a 
serious irregularity, docs not invalidate the election. 
If an illiterate voters mame is written with his 
consent in the presence of the polling officers, it is 
in the eye of the law of the same effect as a literate 
voter himself signing, Where the voting paper is 
required to be signed or marked by the voter, the 
signature put in by his authorised agent in his pre- 
sence satisfies the requirements of the clause of the 

scheme. 

Jl is a substantial compliance with the clause in 

_ the Triplicane temple scheme if the voter hands the 
voting paper to somebody in the presenco of the 
darmakaithas and if that person at once hands it 

in to the presiding darmakartha. 


The Courts cannot disqualify a man merely because 
he was anxious to become a trustee of a temple, 
trusteeship being now a coveted and honourable civil 
office which gives influence and power in the com- 
munity, though according to the true Hindu religion 
a Hindu ought not at all to be anxious for a 
darmakartha’s place. 

As regards the scheme itself, the extreme demo- 
cratic view that education and character should have 
no weight, that the vote of the most ignorant or the 
least honest should have the same effect as the 
vote of the most highly cultured or the most 
saintly person, is repugnant to the Hindu Shastras 
which are based upon a heirarchical system in which 
the character and learning of the persons giving 
opinions should be given much more weight .than 
the numerical strength of-sfich persons. 

Per Napier, J—The Triplicane tomple scheme as 
settled by the Court did not create the right to 
vote. It only limited the exercise of that right to a 

_certain number of such persons. Olause 17 of the 
scheme is not an ouster of the jurisdiction of an 
ordinary Court, The Court has got power to review 
such decisions. 

eWhere a judicial tribunal comprised of two per- 
sons performs its functions by one only, its decision 
is a nullity. 
e Personation by itself does not invalidate an election. 
The proper course is to strike off the number of votes 
proved to have been given by personation. Where in 
spite of such striking off, the resylt will not be 
affected, the election, need not be set aside, 

Where the facts proved do not establish that the 
‘majority have been prevented drom electing tlse 
candidate they preferred, the glection’ need not be 
set aside. . . 

“ Rules of egulty and good conscience do not require 
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that wt election should be declared void because the 
agent of a candidate has been guilty of one or two 
acts of bribery. No agency can be imputed in the 
case of a crime; nor should if be presumed unless the 
bribery by the agent is very extensive or other 
circumstances bring it home clearly to the authority 
of the candidate. M. RA#ANUJULU NAIDU v. PAR- 
THASARATHY AIYENGAR, (1915) M. W. N. 290; 2 L. W. 
383; 17 M. L. T, 331 612 
Enquiry—lInterested party, report made by— 

Accused, evidence of, to be taken by Court 656 


Equity. 


Compromise — Equity of redemption—Agree- 
ment to release—No writing or registration— 
Agreement acted upon for 35 years 


of redemption. See MorRTGAGE, 


Estoppel, See EVIDENCE Act, s. 115, 
— Agreement, force of-—Claim, bar of 


See MERGER. 








5 
53 
Defence — Denial of contract and at the 
same time pleading contract as of wager, whether 
permissible 538 
Mortgagor, if can plead invalidity of 
mortgage for want of consideration 
we Prnst—Conduct of trustees 


Evidence, See PRESUMPTION, 

——- ---— Acts done by co-conspirators, when evi- 
dence against others —Approvor, evidence of, value 

. of—Conviction based on such evidence, legality of 
—Corroboration, necessity of 


Adunission of person as tout, whether 

sufficient to declare him as such — Proof Soe 
91 

‘Agricultural lease, wniegistered, for less 

than five years, admissibility of—Exemption from 

registration--Government Notification, 1885, force of 

— Registration Act (XVI of 1908)—-General Clauses 

Act (X of 1897), s. 24. 

An unregistered agricultural lease for a term not 
exceeding five years and reserving a rent less than 
Rs. £0 is admissible in evidenco, as such leases were 
exempted, by a notification of the Government—still 
in force— dated 38rd September ‘885, from registra- 


———~ ee A lotteee, conduct of 





e 





— wemi 


840 

















tion. A» HAZARI SINGH v. TERBENI SINGH, 12 A. L. 

` J. 192 577 

— -— Appellate Court acting on report of 
Thumb Impression Bureau— Illegality i 


-— ——#~ Direct evidence disbelioved, cect oh- 
Conviction, degality of 795 
a Hyideuce of Police, value of— Police 
329 
— Land on which fruit trees stand-- Evi- 
dence of possession—Enjoyment of usufruct of 
trees, if sufficient ° 266 
= s opportunity to produce—Appellate 
Court, duty of 50 
Relinquishment— Non-oceupancy ae 
4 





diaries 
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— Report of Tahsildar, when evidence. 

The report of a Tahsildar when acting as 2 com- 
missary to the Coyrt is good evidence. P. Gm 
DHARI Lat v. ABDUL RAHMAN, 39 P. L. R. 195 87 


Supplementary paper-book, relevancy of 








® 
-— Unregistered lease, admissibility in _ evi- 
dence of 879 


Unnatural offence--Uncorroborated testi- 
mony of complainant, whether sufficient—Prosecu- 
tion, when not bound to produce all witnesses— 
Penal Code (Act XLV of 1860), 8.377. < 
In the case of unnatural offence under seceion 377, 

Indian Penal Code, conviction can safely be based on 

the uncorroborated testimony of the victim, if it is not 

otherwise doubtful. 

The prosecution is not bound to produce, witnesses 
who are not expected to speak the truth. P. SARDAR 
AHMAD v. EMPEROR, 42 P. W. R, 1914 OR; 16 Cr. L. J. 
265 154 


Wajib-ul-arz, evidentiary value of 34 


Evidence Act (l of 1872),ss.9, I l—ac. 
count book, entry in, relevancy of—Siynature of a doct- 
ment, place and manner of, tnmaterial-—Document to 
be authenticated—Signature anywhere to be put— 
Insertion of name validates document in handuirit- 
ing of parly—Docwment, when operates as release. 








The absence of an entry in a book of acconnt is 
regarded as a relevant fact not under section 34, but 
under sections 9 and 11 of the Indian Evidence Act, 
to prove that an alleged payment was not made; but 
the weight to be given to such absence depends upon 
the cricnmstances of each case. 

The place and manner of signature cofa document 
are immaterial, provided that the signature ts inserted 
in sucha manneras to authenticate the document; 
and where an instrument is in the handwriting of the 
party to be charged, it is suftivient if his name is 
inserted at the commencement. 

Hence, a document giving a co-debtor release ‘from 
all liabilities is operative as such though not signed 
by the executant, and isa valid agreement although 
ib may not operate to the prejudice of the othor 
debtor, should a question of contribution arise, as 
between them. ©., GANGA RAM AGARWALLA v. 








Lacut Ram Kisumn Dyan, 19 ©. W. N. 611 705 

S. 10—Illustration 738 
ee S. II 705 
none S. 24 993 
eres ct Ss. 25, 26, 27, 30 145 








S. 32 (5)—Suit agaifst minor—~ 
Minors age, proof of—Statement by minos aunt as 
to date of birth in application to be appointed his 
guardian, if admissible in evidence—Relutionship. 
In a suit against a minor, a statement made by the 

minor's aie: im an application to be appointed. his 

guardian, to the effect that he was born on a particulae 
day is admissible in evidenco under section 32, clause 

(5) of tho Evidence Act, as ib relates to the exist. 

ence of relationship. C. Moninpri Monax Roy v, 

Ram KRISHNA SADHUKHAN, 21 C. L. J. 621 . 595 


ss, 33, 58-—Couri, duty of, while 
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admitting statement of absent witness—Irregularity - 
©— Consent of accused 97 his Counsel as to admission 
of certain evidence, effect of— Criminal Procedure 

Code (Act V of 1898), s. 517—Trial by Jury—Charge 

to Jury--Misdirection, effect of. 

Under section 83 of the Evidence Act.the Judge 
has to satisfy himself that the presence of the 
witness cannot be obtained without an amount of 
delay or expense which he considers to be unreason- 
able, before he admits a statement made by the absent 
Witness in a previous judicial proceeding. It is not 
enough to have the statement of the Public Prosecutor 
to that effect but there must be independent evidence 
before him before he can exercise the Pere given 
to him under the Evidence Act. 

Therefore, where a Jufge acts upon the statement 
of the Public Prosecutor his procedure is irregular. 

The English decisions relating to evidence can be 
relied upon in India. 

Prima facie the consent of the aceused or his 
Counsel is the presumptive evidence of the absence 
of prejudice. 

The rules of evidence are subject to the general 
principles of jurisprudence and it is the duty of the 
prosecution to establish the case against the accused, 
and they should notrely upon admissions made by 
him in the course of his trial for convicting him. 

In a trial by jury, reception of inadmissible evi- 
dence by the Judge and his failure to warn tho 
jury against considering such evidence amounts to 
misdirection, which vitiates the whole proceeding. 


Me ANNAVI MUTHRIYAN v. ENPEROR, -298 M. Ld. 
829; 17 M. L. T. 214; (1915) M. W. N. 229; 16 Or. L. 
J. 294 518 


———— amma S, 43—Judgment not inter partes, 
when admissible. 

Z was in possession as mortgagee of a six-anuas 
share belonging to R in acertain village. During 
the continuance of the mortgage 4 executed a lease 
of the property in favour of A, Subsequently 2 
executed a simplo mortgage in favour of | and 
covenanted that the usufructuary mortgage in 
favour of Z should be paid out of its considera- 
tion. This was done and the mortgage in favour 
of Z was redeemed. Nevertheless A’s name 
continued to be recorded as lessee in yespect of 
the property. On the strength of the entry in the 
papers, A brought a suit for profits against M, the 
lambardar, and obtained a decree. M thereupon sued 
A fora declaration that the mortgage of Z having 
been redeemed, A was not entitled to tho decree for 
profits and that the entr y of his name as lessee was’ 
erroneous, A defended the suit on the ground that 
by an arrangement between him and ‘R, he was left 
in possession of the ‘property as lessee for the 
remaining period of the leaso and that ho had been 
made to account to Rina suit between them on the 
simple mortgage for the very year for which he had 
obtained the decrec for profits against M, He 
produced the judgment between himself and R to 
prove his allegation ; 

Held, that the judgment produced. by d was 
admissible in, igen under® section 43 of the 
Kvidenco Act. A e MOHAMMAD AHMAD SAID KHAN v 








MASIH-ULLAH Kuan, l3 A. L. J. 317 387 
—— Ss 47—Opinion as io handwriting 
uf ono’y clerkE—Rolevaucy 4 : 

m “ 


An .admissign cannot be made use 
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S. 58: 518 


—— SS, 63,65, 144— Public docy- 
ment—Proof—Secondary ev€lence—Certified copy not 
preserved— Other evidence, whether admissible. 

Where a certified copy of a lost public document 














ə is not preserved, other secondary evidence of the 


contents of it is admissible. 

Orders issued by public officers in the discharge 
of official duties kept together in a register in the 
usual course of business should be presumed to be 
accurate copies of the original public documents and 
aro admissible in evidence as “secondary evidence” 
of such public docuntents under sections 63 and 65 
of the Evidence Act. M. Krisuna Rao v. MU- 
THANG BUCHI 8 


s.65 ° 808 


- - Se 65—Pocument noi produced but 
found inadmissible in a previous suit—Secondary 
evidence, admissibility of—Hindu Law—Gift to wife 
~=Absolute interest or life-interest— Presumption. 
Secondary evidence of a document which. is not 

produced but which in a previous suit was found to be 
inadmissible as being not registered cannot be given. 
In the absence of any cvidence to the contrary a 
Hindu widow has only a life-estate in the- property 
obtained by her from her husband. Wi. NATARAJA 
Sarma v. RAMABHADRA NAIDU GARU 85 


a 














~ —— Sa 91 —Logul relationship, exist- 
ence of, proof as to- Gift by a Muhammadan— 
Deed of gift, inadmissible in evidence - Oral evi- 
dence, admissibitity of 180 








~— S., Ql —Secondary evidence, when 
can be given—Original document tendered found to 
be a forgery— Written admissions, how far secondary 

evidence-— Limitation Act (IX of 1908), ». 19. 

Per Sadasiva Atyar, J.— Where the plaintiff broug t 
a suit for redemption of a particular mortgage in 
renewal of a prior mortgage and the lower Courts 
found that the mortgage sucd on was a forgery: 

Held, that the plaintiff, failing to establish the 
mortgage on which the suit was based, should not be 
allowed to fall back upon the earlier mortgage which 
might be established by admissions made by defend- 
ants during the proceedings without the plaint being 
amended find that no evidepce primary or secondary of 
the earlier mortgage could be given for obtaining re- 
lief. 

Per Tyabji and Spencer, JJ.—For the purpose of sec- 
tion 19 of the Limitation Act itis not necessary that 
all the legal consequences that may flow from the 
thing acknowledged should be specified ta constitute 
an-acknowledgment. 

Per Spencer, J—When a contract has been embodied 
fia, document the parties to it are precluded by section 
91 of the Evidence Act from enforcing by way of 
suit obligations arising out of such contract except by 

“proving the original document itself or by letting in 
secondary evidence of its contents when the original 
is lost or withheld by the opposite party knowing 
that they will be required to produce it. 

e Secondafy evidegce is admissible only in the 
absence of primary evidence. Ħf the, original 
itself is found tto ‘be inadMissible, second&ry 
evidence of its contents eis not admissible. 


of as 
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secondary evidence of a document inadmissible in 
evidence for want of stamp or registration; and 
similarly it cannot be used as secondary evidence of 
the contents of a document when sihe document put 
forward*as an original is found to be uforgery. The 
provision for receiving written admissions as proof of 
the contents of a document is confined to cases 
where the original isin exisfence and might be, but 
is not, produced. It will not apply to cases whero the 
original is put forward as primary evidence of the 
terms of a contract and that original is found to be 
a forgery. It will not be available against persons 
other than the person who made the written admis- 
sion and his successors-in-interest. Me KALLIANI 
AMMA 9. NARAYANAN NAMBIAR, (1915) M. W. N. 108; 
17 M. L. T. 170; 28 M. L. J. :66 69 


ces me en Sa AG 738 
S. 114-— Mutation register—Pre- 
695 





sumption 
—-— te So | 1 5— Estoppel—Claim petition 
not piessed—~dAgreement to get petition dismissed with. 

a costs, whether roid— Contract Act (IN of 1872), 

s. 78, 

An estoppel arises only when a man is not allowed 
to deny tho truth of some matter which he has-made 
another to believe to be true, 

Where it was agreed between the parties that the 
claim petition of the defendant should be allowed but 
without costs and that the plaintiff should apparently 
in consideration of the defendant giving up his 
costs refrain from instituting a suit: 

Held, that section 115 of the Evidence Act did’ not 
apply and there was no estoppel. 

Quere.— Whether such an agreement would be void 
on the priuciple contained in section 28 of the Contract 
Act ? f ; 

In a suit instituted under Order XXI, rule 68, of the 
Civil Procedure Code, there is no question of setting 
aside the consent order because if a party does not 
object to an order being passed against him, it 
cannot be inferred that the order passed is not 
against him. Ma VENKATARAMA AIYAR t. NARAYANA 
Atyark, (1915) M. W. N. 237 


—— Ss 116—-Tenant, whether estop. 
ped from showing defect jn /hot's title 


s. 133 738 
S. 144 808 


Execution of decree—aAttachment, deter- 
mination of~-Dismissal of execution application, 
whethe: determines attachment-—-Moveable proper. 

. ty, attachment of—Sale, whether production of 
property necessary—Dismissal of application for 
non-payment of batta-—-Attachment, whether raised 

: 6 





























———# Attachment, objection 
against—Suit by unsuccessful objector, when allow- 
ed—Pro forma defendant in original suit—Second 
appeal, grounds of—Finding of fact based on inad. 
missible evidence — Appeal—Additional evidence, 
irregularly admitted 


ead - 


- -- Death of gudgment-de htor 
prtorto decree —Legal representatives not brough! un 
record in Appeliaté Cowrt—Appellant one of legal 
representatives in possession of part of deceased's 
estate—Right to object 


oa 


Execution of decree—contld. 


Where the party on record is himself the legal 
representative of a deceased judgment-debtor and 
in possession of part of the deccased’s estate and his 
liability is admittoslly restricted to the assets come 
to his hands out of the estate of the deceased, he has 
no right to object to execution onthe ground that 
the legal representatives of the deceased have not 
been brought on the record. Ma MUHAMMAD NAINA 
MARAKAYAR v. SHEIK MARAKAYAR 925 


— Mortgage of occupancy holding be- 
fore passing of Agra Tenancy Act--Decree for 
possession ` 278 


anan Receiver, appointment of—Property 
xold—Recetver, right of—Suit between deera@-holder 
and auction-purchaser, separate, maintainability of. 

A Receiver appointed in the course of an 
application for execution of a decree becomes 
fuactus officio immediately the properties attached 
- are sold in execution, as the judement-debtor’s interest 
in them ceases on such sale. . 

To such an application for execution, the auction- 
purchasers are not necessary parties, and the 
right between them and the docree-holder should be 
determincd by a separate suit and nob in the 
execution proceedings, Wi, GANsHAy Doss v. RAJAH 
ov Katatasrs, 2 L. W. 326; (1915) M. W. N. 245 

551 
-~-~Sale amended-—-Final decree of a 
Civil Court, meaning of—Limitation 76 


——Step-in-aid of cxecution—Date of 
application or date on which Court takes step— 
Time from which limitation runs—Agreement not 
to arrest judgment-debtor, validity of—Agreement, 
whether stops running of time 3 


EX PARTE decree, Sec CIvIT PRrROCRDURE Cope 
1908, O. IX, R. 13. 


Findings, nature of 

Forfeiture. See CONTRACT Act, s. 74. 
Forfeiture of Dail. See Surry. 
Forfeiture of bond—Proper procedure 








ma = = 








OD ere 








hanai 


1000 


: 35 
Forfeiture of Shares, See Companies Act, 
1882, £. 169. 


Forgery. See Paxat Cons, s. 464, 
Fraud. See CONTRACT ACT, s. 14. 


Fraudulent decree, setting aside Of— Decree 
obtained within jurisdiction of Court other than that 
in which suit filed—~Court, jurisdiction of, to entertain 
suit—Cause of action-——Fraudulent service of sum- 
mons—Property attached, whether gives cause of 
action. bi 
The plaintiff sued the defendant in Agra praying 

that a decree for money obtained against him by the 

defendant in Siliguri within the jurisdiction of the 

Calcutta High Court be set aside, on the ground that 

the defendant fraudulently prevented the institution 

of the suit from becoming known to him by cansing 
the notice of suit to be served on some other person 
in Agra and an incorrect return to be made tw the 

Court: . 

Heid, that as part of the fraud was committed in 

Agra, the canse of action arose in parë at least in 
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Agra and that, therefore,- the Courts in Agra had 
jurisdiction to entertain the suit. 

“Semble:--A snit to seg aside a decree on the ground 
of fraud may be brought ina Court other than that 
by which the impugned decree was passed, if the 


property of the plaintiff situated in that Court is . 


attached in that decree. . 

In such a snit the execution of the decree and the 
application for the realization of the amount of it 
are acts of the defendant which infringe the rights 
of the plaintiff and afford him his principal cause of 
action, 

A plaintiff in such a case cannot succeed merely 
on proving that the summons was not served on him. 
Ae JAWAHIR v. NEKI RAM, 13 A. L. J. 190; 87 A. 189 

* 502 

Fraudulent trantfe r-—Mortgagor and mort- 

gagee— Benaini transaction Mortgage executed to 

defraud creditors— Clai petitions filed by mortgagee 

disnuissed-—Subsequent suit upon mortgage—Mort- 

yayor, if can plead invalidity of mortgage for want of 
consideration——Estoppel. 

Where, in order to defrand his creditors, a person 
execnied a mortgage benami and set up the mortgageo 
to prefer claim petitions based on such mortgage and 
where those petitions had been dismissed by the 
Court; 

Held, that he was not estopped from afterwards 
setting up the fraudulent nature of the mortgage and 
questioning it on the ground of want of consideration. 
M. YADAVYALTI APPAVADHANULU t, KODADI VENKIAN, 
2 L. W. 861; (1915) M. W. N. 278 


FRUCTUS. See TRANSFER OF PROPERTY Act, s. 72 


Garnishee oọorder— Attachment of revenne 
payable in future—Exceution proceedings kept 
alive 


Gift. 


See HINDU Law; MUHAMMADAN Law; Winn. 





Ante-nuptial gift—Interest of co-occupant in 
survey number-—Relinquishment-~-~Pre-emption 


—-—y, deed of-—Compulsory registration—Subsequent 
deed: executed and registered by donor—Prior gift 
sevoked, 

A registration against the wishes of the donor will 
not rendor an instrument of gift effective. 

Where, therefore, the degeased executed “a deed of 
gift in favour of the defendant who got it registered 
after the donor’s death, and subsequently executed 
and registered another ded of gift in favour of the 
plaintiffs’ predecessor-in-title: 

Held, that the gift in favour of the defendant was 
revoked by the donor and the prior deed, having 
been registered against her wishes, did not carry any 
title to the defendant. Wi, Dast Swarnan v 
DEIVANYAGAM Pinar, 2 L.W. 269; 28 M. L. J. 378 

271 





Death of donee—Reswmption by widow—Eject ment, 

liability of. 

Tho widow of an original tenant made a gift 
of her husband’s* tenancy in absolute | title and 
permanently to a stranger whopafter enjoying ft 
for three yeds, died. On his death the widow 
reSumed the tenafey: s 

Held, that by. mereèy occupying the land on the 


by a tenant's widow—Possession by donee— > 


. 


death ofthe doce without proving herself ar heir , 
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she could not acquire any right of tenancy in the land 
in question, and, therefore, she was liable to ejeotment 
by the zemindar. Ca MAHANTAS HUNUMAN BARAN v, 
SHEONATH MAHTO ' 305 


Good faith—Due diligence 347 


Grant-— Grove Land granted to plant grove—No 
time fixed—No grove planted--Conditon, whether 
broken-—-License—Unrevocable—-Resumption 680 


ae of land under darkhast rules—Land submerg- 
ed under water not struck out of patta—Such land 
included in grant—Grant, right to cancel. 

A gant of land once made under darkhast rules by 
an officer competent to make it can be seb aside by 
superior offcers only for fraud, mistake of fact or 
want of jurisdiction. An assi@nment of a warg once 
made under the impression that it included also sub- 
merged lands, cannot subsequently be cancelled on 
the ground that it did not. 

Land submerged under water is still the property of 
the former owner,. unless struck out from his patta 
and the assessment proportionately reduced. M, 
ABDUL RAZAR BAHIR ©. SECRETARY ÓF State 719 


Mining rights, transfer of--Rent-free——Brah- 
mottar, grant of, nature of, before Permanent Settle- 
ment—Mining rights, how far affected—Zemindar 
presumed owner of underground rights 8il 


== for personal service—Grantor, when can 
resume land 











Right of way—Enjoyment for over TO years — 
Presumption —Limitation Act (IX of 1908}, s. 26, 
application of —Grant or legal origin, 

The enjoyment of the right of way for a period of 
over 70 years is evidence which would lead a Court 
to refer such enjoyment to a grant or other legal 
origin, 

Where the plaintiffs did not state in the plaint that 


they claimed the way under any kind of grant, nor 


did they state that they claimed it under section 26 
of the Limitation Act, the defendant is not prejudiced, 
regard being had to the facts proved raising a pre- 
sumption of grant or other legal origin. Cs Ksuirop 
CHANDRA GHOSE v. SRISH CHANDRA GHOSE 89434 


Grove — Land granted to plant grove—No time fixed 
—No grov® planted—Condifion, whether broken— 
License—Unrevocable—-Reswm ption. 

Where a land was granted for the purpose of 
planting a grove with a provfsion that the grantee 
might cut down the trees and re-place them as often 
as he pleased, and might appropriate to his own use 
the produce of the trees, grassandany other produce 
of the land and if any revenue was assessed on it the 
grantee had to pay it: 

Héld that the grant created an interest in the land 
in favour of the grantee and it was nota license re- 
vocable at the will of the grantor. 

feld further, that as no time was specified in the 
grant to plant the grove, the condition could not be 
said to have been broken until the grantee rendered 
the plantation impossible either permaitcutly or for an 
indefinite peridd. As gNarkram ©. JAWALA PRASAD, 
18 A. L. J. 376 e 6BU 





to transfer trees. . . 
Where, an occupancy tenant plants 4 grove on his 


N 
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holding, hg has no right -of transfer in the trees. 
They cannot be sold privately or in execution 
of a decree against the tenants. Ae WAZIR AHMAD 
v. Days KJSHUN r 





transaction, whether transfer of moveable or of 
immoveable property, question of fact—Registration 
Act (XVI of 1908), s. 17 (1) (af Trees, whether more- 
able or tmmoveable property-—Evidence Act (Tof 1872) 
s. 91— Legal relationship, existence of, proof as to-— 
Gift by a = Muhanvmadan-—Deed of gift, inadmissible 
in evidence—Oral evidence, admissibility of, 


The question whether a grove transaction amounts 
to merely a transfer of standing timber or to a larger 
transfer ofan interest in immoveable property is one 
to be dotermined upon the circumstances of oach case. 

Where a transfer is made of certain plots of land 
containing trees of various kinds and a house, not 
with the intention that the trees are to be severed 
and used as timber, but with the intention that the 
plots are to be maintained as grove as they are, the 
transfer is one of immoveable property and the deed 
of transfer requires registration. 

The fact of the existence of a particular legal 
rolationship may be established by oral evidence, 
although the terms which govern the relationship 
may be expressed in writing. 

Where a Mnhammadan executes a deed of gift 
which is found to be inadmissible in evidence, cral 
evidence is admissible to prove that the gift has been 
validly made in accordance with the Muhammadan 


Law. O. ALI BAKHSH v. Gaural, 20. L. J. 97; 18 
0. C 122 160 
Guardians See MUBAMMADAN Law. 


—-— ma Mutual, open and current account— Barred 
items—- Guardian, power of, to accept. 


A guardian of a minor can accept accounts on tho 
footing that they are mutual, open and current ac- 
counts even if some of the items may be barred by 
limitation, M. Sussa Nainu v. KTHIRAJAMMATL 640 


—— and ward—Guardian purchasing 
property tn consideration of money due to minor— 
Trustee —Limitation. 





Where a decree, passed in favour of a minor under 
the guardianship of a cortain person, is discharged 
by the guardian in consideration of the transfer made 
to him of cortain property, he holds that property as 
the trustee for the minor. A. MUNNA KUNWAR v. 
VENAIK RAM 861 


Guardians and Wards Act (VIH of 
i 1890), Ss. 7 (3)— Guardian, appointment of— 
Minor, welfare of —Will to be considered independent 
of Probate. e 


There is mo power in a Court to appoint a 
guardian, unless the Court is satisfied that itis for 
the welfare of the minor that the ordor shonld be 
passed, and that the appointment of the guardian 
will not infringe sub-section (3) of section 7 of the 
Genrdians and Wards Act. 

In such cases where a Will is setupa J udge has 
jurisdictfon and is bound to consider that there 
is a Will although Probate has not been granted, 
C AxKnoy Kumari Den: In the matter of, ly C. W. 


N. 518s 972 


Guardians and Wards Act—concld. 


a Ss. 7, 07—{finor girl— 
Re-marriage of her mother— Welfare of minur—Court 
not to proceed under Act whereno necessity exists for 
appointing gwardian. 








The re-marriage of a mother is not a sufficient 
reason to deprive her of the custody of her children, 
for the question in ses of guardianship always is 
whether it is for the welfare of the minor to appoint 
a guardian. ltis not for the Court to accept each 
and every application made for the appointment of a 
guardian. P. FATIMA v. Rant, 36 P. W. R. 1915; 101 
P. L. R. 1915 5 


a 
MP. aar Mah POA a 


S. 17 507 


o b 
. S. 25—Ward leaving or 
yemoved from guurdian's custody—Application under 
8. 25— Certificated guardian, whether necessary. 

















bal 


Where a ward leaves or is removed from the 
custody of a guardian of his person, if is open to an 
aggrieved party to make an application to the Court 
ander section 25of the Guardians and Wards Act. In 
such a case it is not essential that there should be 
a certificated guardian before an application under 
section 25 cau be entertained by the Court. Bs 
DaYABHAL RAGHUNATHDAS v. Bar Parvati, 17 Bom. 





L. R. 882 597 
se stam ——-— — Sa 27 — Discretion 
Ratification 5 
General Clauses Act (X of 1897), S, 
18 269 
— S, 24 577 











High Court, power of, to correct errors in 
decree in absence of some of the parties 4 
High Court Act (24 & 25 Vic., c. 
104), S. 14 324 
Hindu Law—Adoption -Adopted son— 
Ancestral property i 683 





Adopted son, liability of, to 
maintain his adoptive mother —Agreement. 











In the absence of any agreement to the contrary, 
an adopted son is personally bonnd to maintain his 
adoptive mother from his share of the family proper- 
ties obtained on partition. M. VENKATARAMAN V. 
SuBRAMANIA IYER, (1915) M. W. N. 187 


amaan men mente nome eaea — Consent of next reversioner 
— Refusal on personal grounds—Refusal, whether 
proper. 


In giving or refusing his consent to an adoption, 
a sapinda is not entitled to proceed upon grounds 
personal to himself but must act with a deliberate 
consideration of what is for the benefit of the family. 

Where in answer toa request for Bis consent to an 
adoption by a widow, the next reversioner refused his 
consent, stating that the widow was actuated by a 
desire to prevent her property from devolving on him 
aud his heirs, that he was ready to perform duties 
which would secure heavenly bliss and thatthe wigow 


should wait till he got a son: 
Held, that the consent was improperly* refused. 


M. PIDLALAMARRI VENKATAPATHI SOMAYAJULU ov. & 
‘PILLALAMARRL PUNNAMMA, 17M. Ta, I, 216; 2 L. W. 
284; (1915) M, W. N, 286 - 373 
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Adoption, remote veversioner’s suit to 
set aside—Nearest reversioner’s knowledge of adoption 
more than siw yeame before suit, whether bar, 

A. suit to set aside an adoption, instituted by ‘a 








‘remote reversioner more than six years after the 


knowledge of the same on the part of the neargst 
reversioners, is barred by limitation. ' . 
Quexere.—If the same rule applies when the conduct 
of the immediate reversioners is tainted with fraud ? 
Wa SUBAMMA v. Mani Reppy, 2 L. W. 387 632 


— Sister's son—Invalid. 

In the absence of a special custom, the adoption 
of a sister’s son is invalid according to Hindu Law, 
A. RAGHUNATH Das v. KISHEN LAL 854 


ame Step-brother, Whether can be 

legally adopted— Nanda Pandita, opinion of, value of. 

Under Hinda Law the adoption of a step.brother is 
not invalid. id 

The opinions of Nanda Pandita, when they are not 
supported by any text of the Smriti writers, are 
generally speaking recommendatory and not manda- 
tory. Bsa GAJANAN BALKRISHNA ~v. .KASHINATH 
NARAYAN, 17 Bom. L. R. 372 


— Alienation by manager of joint 
family— Family necessity - Onus-—-Money borrowed 
for Government revenue, whether for legal necessity. 
Where certain.members of a joint Hindu family 

executed a mortgage of the joint family property 

and a suit was brought to enforce the-mortgage as 
against the entire family of the executants: 

Held, that it was for the plaintiff to prove that the 
debt was borrowed for family necessity and that there 
was necessity to borrow it ata high rate of interest 
stipulated in the deed. 

Money borrowed and utilized in payment of 
Government revenue amounts to a debt borrowed 
for family necessity. 

The family property can in a mortgage suit be 
brought to sale for such amount of the debt as the 
Court finds to have been borrowed for legal necessity. 
As GAYA PRASAD TEWARI v. RAM Puar Misir, 13 A. 
L. J. 246 21 


———-— — Custom — Athangudi Chetties or 
Yezhoor Nagarathars of Madura District-—Patni- 
bhaga—Mooppu—Mooppu Muri. . 

One of the tests to be applied for ascortaining 
the existence of a valid custom is to see whether 
the right claimed was ever contested and whether. 

















the persons who, but for such custom, would, 
under the general law, be entitled to certain 
property, abandoned the contest and suffered 


themselves to be excluded, thus accepting it cou- 
gciously ns having the force of law. 

‘Where there is no proof that” people liviffg in 
a particular area voluntarily adopted a method 
of division of property which is contrary to Hindu 
Law applicable to their caste, it is. unreasonfbie 
to recognise the existence of such a custom and 
impose if upon all the persons of the casto 
resident in the area, whether or not they have 
entered into special agreements. ig . 

Tn 8 suiteto obtain a partition of family properties, 
the plaintiffs set up the oxistence of a custom 
among the Athaggudt Chetties or Yezhoor Nagara- 
thars of the Madura District, to which community 
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the parties belonged, by which the division was 
effected per stirpes according to the number of wives 
having sons (or according to gatnibhaga) and not 
jer capita among all the sons (or according to 
putrabhaga). They also set up another custom 
according to which a member of the community who 
wished to marry a second wife during the life-time 
of the first, could only do so after reporting the 
matter to the nagarathars or headmen of the village 
and executing an agreement, styled mooppu muri, 
tinding himself to set apart a certain sum of 
money or extent of immoveable property or both 
(which provision was known as mooppw) as” and 
for the maintenance of his discarded wife, which 
moopptt became her separate and absolute property, 
descendible to her own sons: ẹ 

Held, that the custom ag regards patnibhaga was 
not proved but as regards the provision for mooppu 
was made out. M. ALAGU Chetry v. PALANIAPPA 
OHETTIAR, 2 L. W. 272; (1915) M. W. N. 221 278 


men e — DED t— Decree against father— Liability 
of sons — Sons at first impleaded as parties to suit but 
claims against them subsequently withdrawn—Effect 
of such withdrawal on sons’ liability—Res judicata. 
Where a son is impleaded as a party to a snit 
brought upon a promissory note executed by his 
father, but subsequently the claim as against him 
was withdrawn andthe decrec is passed against the 
father alone, the creditor cannot be put in a 
worse position as regards the execution of his decree 
than he would have occupied if he had not impleaded 
the son, ea 
In execution of a simple money decree against a 
father, the decree-holder can put to sale the family 
property, and the sons are entitled toan opportunity 
of contesting it either on the grounds of non-existence 
of the debt or of immorality. As» INDAR PAL v. 
IMPERIAL Bank, 18 A. L, J. 211; 87 A. 214 593 


it nm JU on promissory note ewvecnted 
by father—Sons tmpleaded as parties to suil—Burden 
on sons to show that debt is not bindiny on them— 

Plea of failure of consideration—Onus of proof— 

Same in case of son and father. 

In a suit on a promissory note executed by a father 
and filed against him, it is sufficient to join the sons 
and give them an opportunity of showing circum- 
stances which would prevent the debt being binding on 
them or a decree being passed against them, and it is 
not necessary to plead and prove that the debt was 
incurred by the father for purposes binding on the 
family. 

Where the plea of want of consideration is raised, 
the onus of proof inthe caso of the sons’ is not 
different from that in the caso of the father. Mae 
Na@urapea CHETTY V. DAKSHINAMURTHY Servat, 17 
M. L. T, 232; (1915) M. W. N. 217 


m — DIVORCE among Hindus—Change of 
veligion, effect of—Legitimacy disputed—Parents, 
lawful union between, shown to be impossible Treat- 
ment as legitimate son, evidence as to, force of— 
Presumptiogr. i 
The Hindu Law doeg not recognise divorce, although 

the Courts do recognise divorce amchgst Hindus 

` upon proof of a custom allowing it. z 
Under the Hindu Law a chang®@ of religion does not 

dissolve ihe magriage tic. 7 
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In casesewhere legitimacy of a person is disputed 
and it is shown that a lawful union between his 
parents was impossible, but at the same time there is 
plenty of eyidence as to treatment of that person as 
a legitimate son, the presumption arising from the 
course of treatment of this kind is a very weak one 
and must yield to proof of circugnstances which, when 
established, preclude all possibility of a lawful nnion 
between his parents. O. ABDUL KARIM t. ABDUL 
Razzak, 20. L. J. 101 201 


CGift—Ballavacharya sect — Custom— 
Right of transfer in property held by goswamis— Gift, 
validity of. 

A. goswagii of the Ballavacharya sect has a specific 
interest, capable of being partitioned and transfered, 
in the property held by him, including even the 
temple and idol. Hence a gift made by one yoswami 
of his interest in the property held by him to another 
goswami and his successors-in-office is lawful and not 
contrary to the caistoms and usages of the cult. A, 
GOPAL LALJI v., GIRDHAR LALJI 715 


of family property to son-in-law 








legatity of. 
A gift of family property to a son-in-law is not 
necessarily invalid. Ma  KRISHNASAMI AIYAR ù 
SUNDARAM AIYAR 992 


interest or 











to wife—<Absolute 








life-interest--Presumption 853 
Joint family—Agreemeni to divide 
— Intention. 


Where an agreement entered into by the mem- 
bers of a joint Hindu family provided that all the 
immoveable and moveable properties relating to the 
co-parcenary were to be divided as from the date 
of the agreement and that from that time forward 
separate accounts were to be kept by the co-parceners 
and the gain or loss subsequent thereto was on no 
account to be binding on the other co-parceners;: 

- Held, that the intention of the parties was to 
divide then and there and not to wait until a com- 
plete division of the properties had been effected. 

The Court will not refuse to enforce an agreemont 
between the members of a joint Hindu family which 
provides for, the administration of a charity by the 
members of the family by annual turns. M. 
UMATYORUPAGAM PILLAI v. PALANARAYANA PILLAI 

908 
Alienation by manager— 
Family necessity—Bona fide belief from inquiries as 
to necessity, whether sufficient—High Court, power 
of, to find upon issue of fact—-Civil Procedure Code 
(Act V of 1908), s. 103. 


A sale of tho family lands, by the managing 
member, is Winding upon the other members of the 
undivided famify, if the purchaser, before makine tho 
purchase, made bona fide inquires as to the necessity 
for the sale and then purchased the land for a fair 
price, bona fide believing in the existence of 
necessity. ; 
è A High Court is entitled under section J03 of the 
Civil Procedure Code to find upon a question of fact 
on the @vidence on record, even though no finding has 
been arrived at on that point by the lower Appellate 
Court. M. MOTUPALLI GANGESETTI v, PALURI RAMA- 
NURDIR, LL, W., 249 673 











` the other 
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m ONT fa Mily—Contract entered into by 


one member of joint undivided family, suit on— 


Other members, whether necessary parties 
firm, whether family asset 
~~ Managing member, powers of, to enter into contracts 

— Liability of other members—Hstoppel—Defence— 

Denial of contract gand at the same time pleading 

contract as of wager, whether permissible: | 

A joint Hindu family firm must be regarded like 
any other joint family asset. 

Ina case where a business is carried on by the 
members of a joint Hindu family for the benefit of 
‘the entire family, there may be many persons who 
do not actively participate in the conduct of the 
business, there may be many members’ who are 
minors, and it is only by aconfusion of ideas that these 
can be associated with those who are actively carry- 
ing on business as partners in the ordinary commer- 
vial sense. But where itis found as a fact that 
such a business was being carried pn by any one or 
more members of a joint Hindu family for the 
benefit of the other members, particularly if such 
business had been originally established to the detri- 
ment of the family property and handed down 
hereditarily, then the resultant hability of all the 
members of the family would be referable to the 
notion of managership by one or more members for 
the benefit of the rest. 

Where one or more members of a joint Hindu 
family start a business of their own, not at 
the expense of the joint family, nor with the 
intention of sharing its profits and losses with the 
other members, their position and their Jiabilities to 
members have to be regulated with 
reference to the extent to which the conduct of such 
a firm and the resulting profits fall within the legal 
notion of sclf-acquisition. 

it hardly lies in the mouth of a person lo say in 
one and the same breath; “I did not make a contract, 
butif I did make a contract, Lam sureit was a wager.” 
B., Jouarmat LADHOORAM V, HETRAM Harisine, 17 
Bom. L. R. 298 536 


—— 

















— e Gift by managing member 
in Javour of his daughter and sister—Conveyance to 
sister benami for daughter—Marriage of daughter a 
consideration for gifi—Intention— Recital about pro- 
perty being self-acquired, effect of—Gift. __ 

Where the managing member of a joint Hindu 
family, in order to obtain a husband for his daughter 
executed a deed of gift in favour of his daughter 
and his sister, the mother of his future son-in-law and 
thereby conveyed certain properties to them: 

Held (1) that the conveyance to the sister was 
intended to be benami for the daughter; 

(2) that in adjudicating upon such gifts all the 
circumstances ofthe family shonld be looked into; 

(3) that the donor intended io pdrt with all the 
interest he possessed in any capacity in the property 
and that the recital in the deed that the properties 
were purchased with his self-acquired money did not in 
the circumstances of the case negative his intention 
of exercising any power of disposition he might hase 


as managing member of the family. Ma. SABA- 
PATHY HETTY v. PONNUSAWMY CHETTY * 365 








MMoney-decree aguinst one 
member—His interest not attached— Property in the 
hands of the survivor, whether liable. . 


Neoarchean 
IRE, Serene 
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‘The property of a joint Hindu family is not lable 
for the debt of a deceased member where the debt is 
a simple unsecure debt, unless a charge has been 
created by the attachment of the debtor’s interest 
during his life-time. 

Where, therefore, J obtained a money decrec 
against N and applied for attachment of N’s interest 
in the family property and also for rateable distri- 
bution between him and another decree-holder on 
whose application N’s interest had already been 
attached, and the Court transferred the execution of 
both decrees to the Collector, but while the pro- 
ceedings were pending before that officer, N died and 
J applied that N’s father, B, should be substituted ag 
his representative in the execution proceedings: 

Held, that as no steps had been taken to enforco 
the debt in the life-time of N, his interest in the 
property survived gn his death to his father and 
could not be reached by the creditor as assets in his 
hands. Ns JAGRITDAS t. Buagisao, 11 N. L. R. 45 

362 
Joint family—Preliminary decree for 
partition, whether effects severance of co-parcenary— 

Holder of pretiminary decree for partition, death of 

— Widow, whether proper legal representative, 

A. preliminary decree for partition effects the sever- 
auce of the members of a joint Hindu family, and if a 
plaintiff in a partition suit dies issueless after the 
passing of a preliminary decree, his proper legal 
representativo is his widow. WM.  MAMMAREDDI 
SATTIRAZU vV. MAMMAREDDI AMMAYYI, 2 L. W. 325 

l 543 
Maintenance — Widowed daugh- 
ter-iu-law of predeceased son, right of, to opposo 
Probate of Will of her father-in-law in favour of his 
daughter—Maintenance, right of, if enforced against 
devisee 578 
Minority—aAlienation by guardian 
ot minor's property—Suit for possession of alienated 
property by ward on attaining majority 704 


Mutt properties—Pandarasan- 
nadhi, mortgage by—Pruperty within jurisdiction of 
diferent Courts—Decree obtained in one Court trans- 
Jerred for execution to another —Jurisdiction of other 
Court to declare decree not binding ~—~Disciples, suit 
by, to contest decree, maintainability ofẹ Civil Proce- 
dure Code (Act V of 1808), s. 92—Conipromise decree, 
setting aside of— Legal necessity—Burden of proof— 
Pandarasannadhi, poer of, to compromise—Boun 
fide— Position of Pandarasannadhi, whether analogous ` 
to Hindu widow. 

A very small part of the mortgaged properties was 
situated within tho jurisdiction of K Court while the 
rest was situated within the jurisdiction of T Court. A 
suit was instituted on the mortgage in K Courteand 
the decree obtained was transferred to 1 Court for 
exccution, While execution was pending the judgment- 
debtor sued in T Court that the decree was not bind- 
jected that the Court had no juris- 











Lab tp sate 








ing. It was obj 
diction: 

Held, that under the circumstances the Court had 
jurisdiction and that there was no absolute rule 
that no decree could be in any “vay impeached save in 
the Court in which it was passed. 

A decree passed by consent ‘and without contest, | 
whereby certain Mutt properties are made liable, 
stands in no” better position tham a settlement 
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effected out of Court, and in 
sufficient reason it can be guestioned in Courts 
-other than that which passed it. 

Where a party has a special interest in the pre- 
servation and the maintenance of a mutt and its 
Préperties, he is entitled to sue on his own behalf 
and without obtaining sanction under section 92 of 
the Civil Procedure Code, 1908, to set aside a decree 
wrongfully got against the mutt properties. 

The powers of a pandarasannadhi to compromise 
suits affecting trust properties cannot be larger than 
those of a trustee. 

Compromises of suits enteredinto by trustees of 
charitable endowments are not necessarily void. 

Tn a suit*to declare 4 decree against a pandara- 
sannadhi not binding on the mutt properties, once it 
appears thai the decreo was-passed not after contest 
but on compromise, the onus is on the decree-holders 
to show that the compromise was a lawful one entered 
into bona fide and, therefore, where it ig proved that 
the comprontise was not of that character, the decree 
cannot stand. 

‘A compromise entered into under the influence of 
an indirect motive, such asa desire to escape the 
necessity of having to attend and be examined as a 
witness by the pandarasannadhi, amounts to a breach 
of duty and cannot. be regarded as lawful or bona fide. 


kl 


A pandarasannadiu, though not accountable for his 
expenditure of the income of the mutt propertics is 
yet under a moral, if not a legal obligation, to apply 
ihe surplus for purposes of a religious or philan- 
thropic nature aud he cannot apply it in satisfaction 
of debts which have been found not to be binding on 
the mutt. 

The position of a pandarasannadhi is not analogous 
to a widow and a decree passed against a pandara- 
sanmadhi for debts not binding on tho mutt cannot 
be treated as an alienation binding on his life- 
interest, as in the case of a decree passed in similar 
circumstances against a widow. Wi. ARUNACHELLAM 
CHETTIAR v. VELAPPA THAMBIRAN, 28 M. L. J. 410; 18 
M. L. T. 186 337 


——— Partition—Document effecting sever- 
ance in status, af requires registration-—Declaratiðn 
by membereto live separate, if enough to createa 
severance~— Power of mother to enter into partition 
on behalf of her minor son. 


> Per Sankaran Nair, J. (Oldfield, J. contra,j—-A 
document morely creating a severance in status 
among the members of a joint Hindu family does not 
fall within the provisions of -the Registration Act 
requiring registration. It does notin itself create an 
interest in property and if any is created, it is by 
operation of rales of Hindu Law and not by virtue 
of the instrument. | 

Per Oldfield, J.—A document which effects a 
severance in status is not sdmissible to establish 
partition as regards immoyeable property without 
registration, though it may be operativo as regards 
moveables. | 7 

Por“Sankaran Nair, J.®--lt is open to u yrember of 
an undivided family governed by the 
to effect a separation bétween himself andthe other 
members of the family by a declardtion tg that effect 
made to opher megabers, but the declaration must 
be clear and in such a form that it is not open to 
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s 
him afterwards tosay that he still continues to be a 
member, 

The differences between the foint tenancy of 
English Law and the joint Hindu family as known to 
Mitakshara Law pointed out. 

Per Sankaran Nair and Olgfield, JJ —Where an 
uncle and his minor nephew formed members ofan 
undivided Hindu family, the mother of the minor is 
competent to consent to a partition on his behalf 
with his uncle, The fact that tho uncle was at the 
time of consent very ill and about to die will not 
vitiate the consent, and the law will not recognise 
the contingency or probability of a person’s death 
as a reason for not consenting to a demand for 
partition which a persen is entitled to claim. M, 
Porai NAICKEN «. NaGANNA Naicker, 17 M.L. T. 
300; 28 M. L, J. 423; (1915) M. W. N. 303 625 


Partition, how effected—Metes and 
bounds, diwisiof by, whether necessary—-Intention to 
separate—Res judicata—atter directly and substan- 
tially im issue—Partition, establishment of-—Oral evi- 
dence—Separate enjoyment—Inference. 

A partition is effected, under the Hindu Law, 
between members of a joint family, if there isa 
division of their rights; an actual distribution of 
the property by metes and bounds is nob 
necessary. 

To determine whether two persons, members of 
a joint Mitakshara family, have separated soas to 
make tho principle .of . survivorship no longer 
applicable between them, the Court must find whether 
they had an intention to separate, and, whether as 
aresult of such intention, there has been severance 
of title and interest. 

Where the question whether the lands of one 
of the villages, which formed part of the estate, 
had or had not been divided between the parties by 
arbitrators, was not directly and substantially in 
issue in the former suit: 

Held, thatthe findingin the previous suit did not 
operate as res judicata. 

A partition may be occasionally established by 
oral evidence, which, though not directly proving 
the factum of partition, may be of such a character as 
to justify the inference that a partition must have 
been made between the parties or their pre- 
decessors. 

The mere separate enjoyment of parcels in 
severalty does not indicate complete partition be- 
tween the parties. 

There may be a mutual arrangement for the manage- 
ment and enjoyment of separate portions of joint pro- 
perty which does not amount to partition. On the other 
hand, the inference in favour of the theory of parti- 
tion would be strengthened if it is proved that 
not only had the parties enjoyed separate and dis- 
tinct portions of the family property for many years, 
but had also dealt with the separate portions in every 
respect as their own property, for instance, carried 
out improvements on them, or effected alicnatious, to 
strangers or to members of the family. C. ANAND 
KıisorRg Cyowpuury v. Dats 'FHAKURAIN, 21 C. L. J. 
296 580 


LA 
wang evidence of—Presumption 














— Burgen of prdof. 
Where the evidence relied on to prove a partition 
is merely oral and not documentary and where it 
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is against the interests of one of the parties to tho e Held, that he was entitled to recover the money 


partition to effect it, the presumption is that no 
such partition took place. . 

Lhe burden of proof in such circumstances is on 
the party who asserts that tho partition took place. 
WI, PiLLADI VENKAÑNA v. Pintapi Gancauua Bi 


~ Partition—Mitakshara—Partitiono 

family property—Mother's right to share—Her right 

to maintenance against estate—Sons and step-sons, 
liability of. 

Under the Mitakshara n mother is entitled to a 
share in the family property when a partition takes 
place among the sons. Hor right to maiĝ$tenance is 
not against “her sons alone, but against the estate 
possessed by her husband and which is the subject 
of partition among his sons. 

Therefore, where a mother has got both sons and 
step-sons the maintenance ought to be paid by 
both of them. M, KANNEPALLI BALA TRIPURA 
SUNDARAMMA GARU v. KANNEPALLI SURYANARAYANA 
Garu, 17 M. L, T. 188 349 


aan Mitakshara — Step-grand- 
mother, whether entitled to share with grandsons on 
partition of family estute—Necessary party. 

Under the Alitakshara School of Hindu Law a step- 
grandmother is entitled to a share in tho family 
estate on partition of the cstate among her grandsons 
and is a necessary party to the partition suit. Ba 
VITHAL RaMKRISHA t. PRAHLAD RAMKRISHNA, 17 Bom. 
L. R. 861; 39 B. 378 967 


~— Succession—<Agreement — Family 
arrangement, effect of. 

In order to scttle a dispute as to the property 
of a deceased Hindu a settlement was arrived at 
between the nearest collaterals of the, deceased 
Hindu on the one . side and his widow and his 
daughter as guardian of his daughter’s minor son, on 
the other, whereby the collaterals were put into 
immediate possession of a very substantial portion of 
the property of the deceased and the daughter's son. 
was put in absolute proprietary possession of the 
rest of the property in dispute “from generation to 
generation:” 

Held, that under the circumstances of the case the 
daughter’s son acquired a full proprietary title in the 
property under the settlement. A; Ram NARESH 
DAL v. SADHU SARAN LAL 505 
ENESE —— Mitakshara-— Grandmother, 

achether includes step-grandmother—Sister, preference 

of, to step-grandmother. 

Underthe MMitakshara system of Hindu Law a grand- 
mother does not include step-grandmother and, 
therefore, a sister is entitled to succe€d in preference 
to the paternal step-grandmother. * B. LINGANGOWDA 
GOVINDGOWDA V. TULSAWA MARIGOWDA, 17 Bom. poe 
a Succession certificate — 

Money due to member of joint Hindu family—Suit to 

recover same—~Succession certificate, if necessq? y— 

Adopted son—Ancestral property. | 

Where one M died leaving a widow and she 
adopted w boy in pursuunce of a power given te 
her to adopt and the adopted son brought a 
suit to recover a sum of money dug to his 
adoptive father which he became entitled to by 
right of survivorship: 














arena kaa. 


ag 











without 
ficate, 
Ancestral property is not taken by an 
adopted son as his father’s heir and he is,net 
bound, therefore, to produce a succession certificate 
to recover what is found to be ancestral property. 
NI. RAMANATHAN OHETTY v. SUBRAMANIAM HETTY, 
28 M. L. J. 372; 17 M. L. T. 266 688 


Temple—Oferings to deity, share in, 
if can be mortgaged—Transfer of Property Act ULV of 
1882), s. 6, cl, (a)—Income, uncertain and indefinite, 
whether transferable, 


+ 

Per Skarfuddin, J-@A right to share the offerings 
made to adeity in a Hindu temple is res catra 
commercium and is net transferable, 

Offerings are, according to their true significance, 
made tothe deity of which the image is its visual 
symbol and their appropriation by tho officiating priest 
isnot a right with which he is entitled to tratfic, 

Lhe income arising from the offerings which are 
voluntary presents, is uncertain and indefinite and 
thus an income from such aright is not transferable 


the prodifction of a succession certi- 








, under the Transfer of Property Act, and therefore the 


mortgage of thatright and the purchase of it in 
execution of the mortgage-decree are invalid. 

Per Cove, J—The chance that future worshippers 
wil give offerings tothe temple is a mere possibility 
within the meaning of section 6, clause (a), of the- 
Transter of Property Act, and so it cannot be 
transferred. Ç, Punca THAKUR . w, DINDESRI 
THAKUR, 19 C. W. N. 580 075 


Widow — Adoption — Reversioner —~ 
Consent of divided members, if necessary—Managing 
member refusing consent—Absence of consent of 
majority of co-pzrceners— Validity of adoption — Long 
delay—<Adoption made to enable widow to alienate 
property outside family——Refusal_of consent, propriety 


of. ; 


Where a Hindu dies issueless leaving behind ` 
him divided and undivided brothers, the consent 
necessary to enable his widow to adopt a son to 
him must be obtained from the undivided members 
of the family, thateof tho divided Brothers being 
immaterial, og 

Where the managing member refuses his con- 
sent and the widow does not obtain tho 
consent of the majority of ;the co-parceners, an 
adoption made by her is invalid. A managing | 
member cannot be said “to have acted from 
improper motives if he declines to sanction an 
adoption made, after long delay of nearly 30 
yeurs, to enable the widow .to alienate the property 
outside the family, M. Rao Rama Rao v. NARASIMHA 
NAYANINI VARU, 2 L. W. 280; 28 Al. L. J, 368 392 


Gift with consent of nemt 











reversioner, validity of. 





Where» Lindu widow executed a deed of gift in 
respect of her husband’s pibperty, with the tonsent 
of her deceascgl husband’s mother, in favour of those 
persons who were reversioners next to the mother at 
the date of the gift: 

Held, that the gift was binding upou the mother, 
A, JAMNA Konwarv. RAMHIT SINGH 496 


è 
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“Hindu Law-—coneld. 
— Widow—Maintenance—Absolute right 


— Widow having independent means of support, whe- 
ther debarred from claiming maintenance out of her 
husband's estate. 


® 
= 4 4 s d 
* he right of a Hindu widow of a co-parcener to be 


maintained out of the family property is an absolute 

eright due to her membership in the family and does 
not depend ‘upon her necessity arising from her want 
of other means to support herself. 

Therefore, a widow who is able to maintain herself 
out of other property is not debarred from claiming 
maintenance out of her husband’s estate. M. 
DARBHA LINGAYYA v. DAREHA KANAKAMMA, 29 M. L. 
J. 260; 38 M. 153 200 


in possession of husband's 














estate, night of, to deal with the estate — Reversioners, . 


right of. ® -~ 


A Hindu widow is entitled to remain in possession 
of her husband’s estate duriwg her life-time and she 
is not liable to account to any one. She is also 
entitled to give the property to any onc she likes 
to onure so long as she lives, and she need ask for no 
ront or other compensation for what she has done. 

But where she alienates or deals with the property 
tothe prejudice of the reversioners ina way not 
authorized by law, the reversioners are entitled to 
bring a suit for declaration that the act of the 
widow shall not prejudice the reversioners. As 
Renxa v. Buona Narn, 87 A. 197 89 


W ill—Bequest in favour of two brothers 
in equal shares’’—Tenancy-in-common not joint 
tenancy. 








* 
ét 


Where a Hindu made a Will providing that in the 
absence of a begotten or adopted son to him and after 
the death of his widow, his two brothers would take 
his property “in equal shares:” 

Held, that the two brothers got a tenancy-in-com- 
mon tnd nota joint tenancy under the Wil. A. 
HAR PRASAD v. BUKHDEVI KUNWAR, 18 A. L. J. 263; 
37 A. 241 561 


Hindu Wills Act (XXI of 1870) 221 


Hire~«purchase agreement — Property 
in goods sold, when passes—Contract Act (IX of 
1872), ss. 85, 74, 78, 108, 178, applicability of—~ 
Alienation by purchaser contrary to stipulations— 
Attachment and Court sale of article— Purchaser, 
how far protected— Right of vendor wader hire- 
purchase agreement to return of article or its value—~ 
Penalty, relief against. 


Property in goods purchased under the hire- 
purchase system does not pass to the vendee 
immediately on the execution of tho hire-purchase 
e2greement and the 8rd paragraph of section 78 
of the Indian Contract Act does not apply to such a 
case, 

Where an article purchased under a hire-purchase 
agreement is, before the payment in full of the 
several instalments, pledged contrary to the terms 
and stipulations of the agreement, and a promissory 
note is also executed to secrwo the Joan and 
“where the creditgr, relinquishing the pledge, sues 
upon the promissory note, and an execution of 
the decree obtained therein esttaches and sellg the 


@ . 
® + 
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è 
Hire-purchase agreement—concld, 


property purchased under the hire-purchase agreo- 
ment and the article is purchased by a third party, 
the latter cannot claim the benefit of section 178, 
Indian Contract Act. 


The provisions of Exception 1 to section 108, 
Indian (Gontract Act, do not exf®nd to cases of 
Court sales of properties attached in execution of 
money decrees. 


A clause in a hire-purchase® agreement, providing, 
in case of breach of stipulations contained therein, 
either for a return of the article or for payment 
of its full value, is penal in character and Courts 
will be justified in relieving parties against the same. 
Wa BALASUNDARAM CHETTIAR t. KRISHNA ALYAR, 
2 L. W. 339 - i 633 


Hundi. See NEGOTIABLE INSTRUMENTS Act. 

Immoveable property—Right to frac- 
tional share, if right to tangible immoveable pro- 
perty 

Improvement, See MALABAR COMPENSATION 
FOR TENANTS’ JMPROVEMENTS ACT. 





eee ea » compensation for—Governing 
principle 850 

Inference—~Contract—Person having two estates 
larger and smaller conveying entire property with- 
out limitation—Principle—Exception 54 


Inheritance. See Bupparst Law; CUSTOM, 


See Civin PROCEDURE Copse, 1908, 
O. 39, R. 2; EASEMENTS ACT; SPECIFIC RELIEF ACT, 
s. 55. 4 

Inquiry. See CURIMINAL PROCEDURE Conn, 
XVIII, 


enn ae 


Cu. 


before commitment—Discretion of Magis- 
trate to discharge accused 1005 


before Nagistrate—Sessions case—Sum- 
moning of witnesses on date of committal— Proper 
procedure 799 


Insolvency-—Cause of action—Survival—Property 
vesting in Official Assignee—Insolvent incompetent 
to defend suit independently of Official Assignee. - 





i 


No cause of action survives against an insolvent 
whose interest in tho plaint property has devolved 
upon the Official Assignes. The insolvent and the 
Official Assignee cannot both stand together on the 
array, and if the Official Assignee refuses to defend 


.the suit, the insolvent cannot be allowed todo so 


independently of the Official Assignee. Br 
TRIBHOYANDAS NAROTAMDAS V. ABDULALLY HAKIMII, 
17 Box. L. R. 209 


Insoivents Act (II & 12 Vict., C. 21), 
S. 86-*Insolvent absent — Judgment entered up 
under the above section. 


After due notice being served by the Official 
Assignee, an insolvent failed to appear at the 
hearing. Judgment was thereupon entered up 
against the insolvent under section 86 of the 
Indian Insolvents Act. ©. BALcHAND Surana, In re, 
19°C, W. N. 433, 62 
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Insurance against war riSkS—Contract 
— C i.f; meaning of ~Bill of lading—Purchaser, 
whether bound to pay the premium—Shipment at 
enemy port—Royal Proclamation forbidding trad- 
ing with enemy, effect of 433 

Interest aftér date fixed for redemption, whether 
allowed _@e . 195 





Discretion of Court to award interest-— 
Plaintiff not entitled to contract rate as of right 
e 


wm MOrtpage-— Post diem interest—Fixed rate 


-~Improvements, nature of —Interest on costs of 
improvements —Interpretation of deed 375 


anenun amen Mortgage-deed—Provision for compound 
interest on default, whether penal 





Mortgagor, when entitled to redeen?--Con- 
tract, enforcement of—Notice for payment within 
the terra—Tnterest for whole term, whether can be 


realised 450 


wa ney oat diem-—-Conal metion of ducnment 
. 





it ones 


— not promised, when allowed 





926 

Interpleader suit—Agent—Railway Com- 

pany accepting goods for carriage, whethor ugent 
of consignor 


interpretation Act, 1889, (52 & 53 

Vic., C. 63), S. 18 (2) 463 
Interpretation of deed 375 
Interpretation of Statute 53 











vom Express words of Statute, 
whether overriden by equitable principles 946 


whether 
7 








———Hlustration, ex- 


press provision of law 





——~ --— Change of language in the 
same Act—Prosumption 105 


IsSueS—Evidonce, opportunity to produce—Ap- 
pellate Court, duty of 50 


Jagi F, grant of; nature of -~“Putrapoutradi krame,” 
construction of—Absolute and heritable estate. 


A grant of a jagir is a grant for life only, but 
where the grant is made with the words “putrapout- 
radi krame,” the grantee takes an absolute heritable 
and alienable estate and all his heirs are capable of 
inheriting it. Cə RAM SHaran LAL v. Ram NARAIN 
SINGH, 19 C. W. N. 466 610 


Joint family. See Hinnu Law. 


Joint trial—Property stolen at one and same theft 
and separately received by several accused—Irregulari. 
ty, incurable—Criminal Procedure Code (Act V of 
1898), s. 587—Conviction, setting aside of? : 


A joint trial of persons separately receiving pro- 
perty stolen at one and the same theft, is bad, and 
this defect is not an irregularity which can be cured 
under section 537, Criminal Procedure Code, and a 
conviction marred by this defect cannot stand. 
O. JAGAN Nato v. EMPEROR, 20. L J. 94; 16 Cnr. 
L. J. 270 1E8 


6 
Judgment—Appellate Court—Finding on each 
material issue necessary 354 


INDIAN CASES. 


{1915 


JUFY, verdict of disagreement of, in respect of 
some of accusod—Judge, duty of—Confessions of 
co-accused, when to be acted upon 658 

ae trial by- -Charge to Jury——Misdirection, effect 
o 


7 . = “ = 
Jurisdiction. S% Acra TENANCY Act, s. 167; 
CRIMINAL PROCEDURE CODE, s. 89. 


not Tam ween me Accounts, suit for—Relationship of 

partios j 
aman — m- A ppellate Court, power of, to grant 

permission to withdraw suit with liberty to bring 

frosh action 857 
Civil and Revenue Court—Suit by 

lambardar against malikan-i-qabza for value of tree 

—Ruling, misapplication of, effect of—Material 

irregularity, 

A suit by a lambardar against malikan-i-qabza for 
value of trees cut by they latter standing on land in 
their possession is triable by a Civil, and not by a 
Revenue Court, 

The mere fact that a lower Court has misapplied 
a decision of the Chief Court is not a ground for 
revision. Pa Nasi SINGH », HARNAM SINGH, 18 
P. L. R. 1915 


~ — Conversion of part of an agricul- 
tural holding into brick-field—Ejectment, whether 
from parb or whole of holding 2 
e Defamation—Act committed outside 
British India -~ Jurisdiction of British Court— 
Liability, when arises—Publication, if requires com- 
munication to more persons than one- Tort- Law 
applicable to torts in India—Superior oficer, 
direction of, when available as plea—Absolute 
privilege, if available to servants of independent 
Sovereign, acting under his orders and in course 
of their official duties 3-4 
‘= — Fraudulent deoree, setting aside of — 
Decree obtained within jurisdiction of Court other 
than that in which suit filed—Court, jurisdiction of, 
to entertain suit 
=- — Party taking the chance of success, 
if can be permitted to question jurisdiction of Court 
in case of failure 710 
Policy of Regulation III of 1872— 
Record of Rights—Conclusive proof-—-Civil Court, 
jurisdiction of, to contest entries 241 
a Power of Sessions Judge to trans- 
fer appeal to Assistant Sessions Judge e 652 
Property > within jurisdiction of 
different Courts—Decree- obtained in one Court 
transferred for execution,to another—Other Court, 
power of, to declare decree not binding 337 
Reference to Sub-Divisional Magis- 
trate—Transfer 32I 
Revenue Division—Venue, transfer 
of, from one Revenue Division to another—Juris- 
diction of new Court over suits pending in olde 
division— Transfer, formal, of suit, if neces- 
sary 269 
- — come Valuation of appeal 261 


Madras Hereditary Village Offices 
Aci (TIT of 1895), s. 18- Village headman, otfice 
of — Emoluments, when become attached to office 
of village headman—Board of gRevenue making 
the office a salaried one—Snuit for declaration of 
right to office file after date of Board proceed. 
ings. r e e 

4 | + 
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Ju risd iction—concid. 


of Civil and Revenue 
Courts—Declaration that defendant is' or is not 








agricultural tenant, suit for, maintainability of—® 


Plaintiff owning half share in village, when entitled 
io declaratory deorece against rights of defendant 
in village—Decree, declaratory, validity of 307 
eo ke -— — Declaration that plaintiff 
is not tenant bub under-proprietor, suit for, main- 
tainability of 303 


Kabuliat, construction of 510 


Lakhiraj grant. See Mapras REGULATION 
(XXV or 1802), s. 4. : 
Lambaradar, definition of—Oudh Rent Act (XXII 
of 1886), s. 126 (1)—Lambardar, duty and liability 

of. ° 

Speaking generally, the lafbardar is the manager 

_of the common lands entitled to collect the rents, 
settle tenants, eject tenants, procure conhancement 
of rents, and do all necessary acts relating to the 
management of the estate for the common benefit. 

The manager referred to in section 126 (L) of tho 
Oudh Rent Actis the lambardar. 

It is the duty of the lambardar to take all steps 
to collect the rents from all persons who are liable 
to pay rents and, in cases of failure to obtain rents, 
to take steps to have the persons in default ejected. 
O. Buran PRATAB SAHI Vv, MANOHAR Lat, 20. L. J. 


on 


128; 18 0.0 5 236 
aan s suit by, against malikan -i-gabza for 
value of tree—Jurisdiction 919 








— , whether can sue alone for arrear of 
rent 38 
Land Acquisition Act (I of 1894) - 
Landlord's share-——Apportionment—Malabar Law— 

“ Vilakku money,” nature of. 

“ Vilakkwu money,” customarily paid by house- 
holders in Malabar to the temples on whose land 
. they are living, is Inthe niture of quit rent anda 
grant of the said sites to the house-holders, by 
the Rajahs, though conferring 4 permanent tenure on 
the grantee, is subject to the payment of the quit 

ent. 

Thongh, as a rule, the landlord would ordinarily 
be entitled to share with the tenant actually in 
occupation, in the compensation paid for land 
taken up by, the Government under the Land 
Acquisition Act, 1894, he may be refused a share 
if, owing tothe small extent and value of the land 
acquired, it is impracticable ko apportion the com- 
"pensation amount. M. CHERIA PANGY ACHAN 

AVERGAL v. KRISHNA Pattrat LL. W. 767 8 
SS. 4, 49—Declaration of 

intention to acquire a part—QOuener’s desire that the 

qwhole should be taken—Fresh notification necessary — 

Weiver. 

A part only of a certain pieco of land was 
notified under the Land Acquisition Act to be acquired 
for the Railway. Under clanse (1) of section 49 
the ownrs expressed a desire that the whole land 
should be taken and not a part. The Collector 
assented to the acquisition of the whole, -bat did 
not consider. it gecessary for Government to declaro 
its intention for aaquifing the whole. gn award 
was made, objected to, and the oe was referred 
to the Court. There, in addition to objections relat. 
ing to the amount of compensa€jon, fhe owners 
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Land Acquisition Act—concld. 


alleged that the whole proceedings were ultra vires, 
as there was no notification to acquire the whole 
land: 

Held, (1) that the proceedings evere illegal and 
must be sdt aside; 

(2) that the ownors were not under any obligation 
to take the objection until the matter camo before 
the Court and therefore there was no waiver. B. 
BHAGWANDAS NAGINDAS v. SpEoLAn LAND ACQUISITION 
OFFICER, 17 Bom. L. R. 192 e 
— on nen S. 49 489 


marana Se 54—Civil Procedure 
Code (Act VF of 1908), s. 109—Land acquisition 
~—Award, appeal fron—-dAward made by Judge on 
origi naf side of Chief Court, whether appealable. 

An award made under Part IIT of the Land 
Acquisition Act is neither a decree nor an order and 
section 14 of the Lower Burma Courts Act which 
provides for appeals from decrees and orders made 
by a single Judge exercising the original civil juris- 
diction of the Chief Court does not apply in such cases, 

Under section 5¢of the Land Acqnisition Act 
tere is an appeal from an award made by a 
District Court, but not from an award made 
by a single Judge onthe original side of the Chief 
Court as he exercises powers of a High Court. L. B. 
COLLECTOR OF RANGOON v, CHANDRAMA 260 


Landlord and tenant—Dispossession of 
tenant by landlord—Rent, suspension of 

Where a landlord dispossesses his tenant from 
a part of his lease-hold lands, the Jandlord’s right io 
claim rent is suspended in respect of the ontire 
lease-hold. C, Saropa Prosap BHATTACHARJEE v. 
MANMOTHO Natu Mitter Bananer, 19 C. W. N. 870 

` 371 

= eee eens nee iaee Land on which fruit trees 

stand —Ervidence of possession—-Enjoyment of usufrucl 
of trees, U suficient -Evidence. 

The only way of proving possession and enjoyment 
of the land out of which no profit is derived other 
than the usufruct of the fruit trees which stand 
thereon, is by proving the enjoyment of the trees 
as in such cases the enjoyment of the usutruct 
cannot be separated from the enjoyment of the sites 
on which the trees stand. Wi. SIVAPURAM VBNKA- 
THSAM CHETTY v. GONUGUNTLA SuBBIAH, 2 L. W, 257 
266 
anan Land let out on purakudi 

service—Tenancy, determination of-—Transfer of Pro. 

perty Act (IV of 1852), s. 111-—Notice, whether 
necessary, 

Section 111 of the Transfer of Property Act has 
no application to lands held on purakudi service. It 
is the refusal or neglect to perform such service that 
determines th® tenancy and the tenants render theni- 
selves liable to de cvicted withont any notice. 

A notice given after the harvest of the year is 
compicted isnot an improper notice and cannot be 
objected toon the ground that it was given ia the 
middle of the harvest season. M. S, ROLAR. 
RAMASAMI CIETTIAR tr. KATHAN AMBALAGARAN 915 

* ` Lease of agricultural land ~ 

Failure of source of irvigation---Remission of rent— 

Burden of proving warrenty—Rebate by guardian—~ 

Guardians and Wards Act (VIIL of 1890), s. 297- 

Diseretion— Ratification, j 

















d 
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Landlord and tenant—cqneld. 


A tenant cannot claim remission of rent on failure 
of rain or other source of irrigation in the apsence of 
any stipulation in the lease or of any oxprpss or 
implied warranty, 

Where the Deptty Commissioner acting ag guardian 
of the minor co-sharer and agent of the major co-sharcr 
granted a remission of rent of the defendant, a lessee 
of agricultural land, aseho could not raise crops owing 
to swarcity of wator in the canal by which the land 
was to be irrigated: 

Held, that the defendant had no legal right to 
remission of rent but the Deputy Commissioner had 
a discretion in the matter under section 27 of the 
Guardians and Wards Act and as the plaintiffs did 
not repudiate his acts there was an implied ratifica- 
tion of his acts by thom, = 

Per Fawcett, J. C.—~The burden of proving such 
warranty ison the tenant who alleges it. 

When the law creates a duty and a party 
is disabled from performing it, without any default 
of his own, by the actof God, the law will excuse 
him, but when a party by his own contract creates 
a duty, he is bound to make it good notwithstanding 
any accident by inevitable necessity. $, GHULAM 
MAHOMED t. SAHEBSINGH, 88. L. R. 222 


-me —— — Occupancy right, nature of 

Burden of proof-—Facts negativing Tight. 

The claim of an occupancy right as overriding the 
propristor’s right to cultivate his own land is of a 
special character, and as such if is one which the 
party seeking to derogate from the ordinary incidents 
of property is bound to establish, 

Where the defendants had been accepting leases 
from the plaintiff in respect of the suit lands and 
when the crops „were attached and the defendants’ 
claim was rejected they brought no suit to establish 
their claim to an occupancy right: | 

Held, that the defendants had failed to make out 
their right and that the plaintif as paffadar was 
ANANTHA PAD- 
MANABITA PILDAL Vv, GOPALARRISHNATER, (1915) M. W. 
N. 277 
naam manwi namani an” Permanent occupancy— Uni- 

form rate of rent for 80 years ~ Presumption, 

Long possession for a poriod of 80 years aba 
uniform rate of rent raises a clear presumption of 
a permanent right of occupancy. M, PALANIANDI 











MALAVARAYAN V. VADAMALAL UDAYAN” 956 
Tenant paying rent to one 
out of several joint landlords, effect of 141 


= ease—-Conđdition that lessee shall have no right 
to transfer his interest, validity of—Assignee, gah 
is Document not giving right z sell era: for 
covery of money advanced, whether usufructuary 
abe NG Na Hereditary Villaje Offices Act 
(LIL of 1895), s. 18—Alienations bf way of lease— 
Adwerse possession, whether can be acquired by lessee. 

A document securing re-payment of a debt out of 
the rent of the service inam lands taken togethor with 
another documenta deed of lease—does not create 
an usufructuary mortgage where no authority is giyen 
to bring the properties to sale for recovery of the 
money advanced. The documents are only instru- 
ments creating 
simple money deht, i . 
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Lease—concid. : 


Madras Hereditary Village Offices Act III of 1895- 
does not prohibit alienations by way of leases. 

Where, therefore, the suit lands formed the emolu- | 
ments of the office of village blacksmith and defendants 
Nos. 1 and 2, the holders of the office, gave posses- . 
sion of the lands to the plaintiffs as lessees: 

Held, that the plaintiffs’ possession was only per- 
missive and could not become adverse to the possession? 
of tho holder of the office. M. KAMARA PEDA SUB- 
BAYYA V. KAKERLA CHENNAPPA, 28 M. L. J. 303 842 
„ meaning of—Compulsory registration— 

Unregistered deed, admissibility im evidence of— 

Petition of compromisa, how far adinissible in evi- 

dence—Conveyance, cffect of—Lands not assessed 

by Government, effect of—Consideration—Court’s 
‘duty ; 879 
— of “old wastog for three years—*Expiry of 
icase on date the Madras Estates Land Act caine 
into foree—Lessee, tenancy of, nature of—Suit to 
ejecL such a lesSee ~Jurisdiction of Civil or 

Revenne Court-—Transfer of Property Act (IV of 

1882), s. 116~Lessee holding over—-Nature of 


his right 252 


, terms of— Lease, termination of —Notice of 
cjectment, validity of 


Legal necessity—Noney borrowed for Gov- 
ernment revenue, whether for legal necessity 21 


~~ =— —— — —— Sale-deed, necessity not men- 
tioned, effect of i 


Legal practitioner changing sides in con- 
nected cases—Professional misconduct—Practice. 

A professional gentleman should as far as possible 
stick to the side who first employed him. It might be 
a vory good practice if when gentlemen were offered 
instructions by the opposite side in any con- 
nected case that they should at least in the first 
place inform their first clients. A. AMBA PRASAD, 
In the matter of, 16 Cr. L. J. 420 9:6 


Legal Practitioners Act (XVII of 
$879)—Legal Practitioners Act (XI of 1896)— 
Admission of person as tout, whether sufficient to 
declare him as such—Proof, necessary 
In order to declare a person a tout it is necessary 

to have some evidence of the facts required by 

section 8 of the Legal Practitioners Act XVIII of 

1879, as amended by Act XI of 1896. ° 
A person, although admitting himself to be a tout, 

cannot be declared as such when there is nothing 

to show that he intexfds to admit that he has been, 
receiving remuneration from Legal Practitioners for 
procuring employment. M. JOUNALAGEDDA San. 

BAYYB, In re Sia 


ee Sa I3 (f)—Reasonadle 
cause-—Scope ~Misconduct--Open letter by Pleader 
concerning Head of District-—Its nature and manner 
of circulating—Improper—Liability of  Pleader—~ 
Iitigation between parties—No  euxcuse—Plegder 
offering bribe to local Commissioner in a case to secure 
decision in favour of his client Evidence Act (I af 
1872),s. 41— Opinion as to handwriting of one’s clerk 
— Relevancy. ° 

Section 43, clause (f), of th® Legal Practitioners Act 


Suma ated 











a lease dad creating “an ordinary e is not confined ip misconduct of a practitioner in his 


professional capacity. 
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Legal Fractitioners Act— (1879)-—coneld. 


An open letter containing passages of a highly 
improper nature coucerning ethe Head of a Distriet 
(Deputy Commissioner) and addressed to him and 
circulated to all and sundry is grossly improper at 
‘any time, whatever the position of the writer may be, 

nd especially a Pleader cannot be permitted to 
misconduct himself in this serious manner. 

Thefact that the Pleader was a litigant against the 
Deputy Commissioner, will not enable him to escape 
liability in his capacity as Pleader and there is grave 
aggravation if the letter 1s sent to the presiding 
Otticer of the Court in which the suit by the Pleader 
against the Deputy Commissioner is pending. 

Where a Pleader, who had been engaged for the 
defendadht in a case, sent a. letter to the local Com- 
missioner appointed therem asking him to report 
in favour of the disinissal of the plaintiff's claim 
without fail, and making 2n alternative suggestion 
which could not be readas anything else than a direct 
oifer of a bribe: 

Held, that the Pleader was guilty of gross miscon- 
uct. 

The opinion of a person as to the identity of 
handwriting of his clerk is relevant under section 47 
of the Evidence Act. P, CHANDA SINGH, In the 
matter of, .8 P. R. 1915; 12 P. W. R. 1915 Cr. 722 


Legal Practitioners Act (Xl of ete 


Lez alrepresentative— Execution of decree 
-- Death of judgmont-debtor prior to decreo-—-Legal 
representatives not brought on record in Appellate 
Couxt—Appellant one of legal representatives in 
possession of part of deceased’s estate—Right to 


object | 925 
Legitimacy. See HINDU Law. 
Letters Patent (Wad.),s. 15 733 


Sa 15—Civil Procedure Code 
(det V of 1908), O. XLI, rr. 17, 18, 19-~-Rules of 
Practice— High Cowit Appellate Side Rules 48 (a), 
75-——-Case posted before single Judge in admission 
Court for orders— Non-appearance—Disniissal of 
appeal by Judye— Application to restore dismissed 
appeal to file—Dismissal of application~ Appeal 
against order—Practice— Procedure—Limitation Act 
(LX of 1908), 8. 14, ° 


A single Jndge sitting in the admission Conrt can, 
under rule 75 of the Rutes of Practice of the High 
Court, Appellate Side, only post an appeal to a Bench 
for disposal and cannot himself dismiss it. 
~ Where, therefore, he so dismisses an appeal, for non. 
appearance of the appellant, and an application to 





Ties TY TN, 


a restore the dismissea appeal to file is also dismissed, 


the proper course is to appeal against the order 
dismissing the appeal, and not ugamst the order 
refusing to restore the dismissed appeal to file. 

Au appeal fled against the order «ulsmissing the 
application for restoration cannot be treated as an 
appeal against the order dismissing the appeal if 
ib is beygnd time, nor can any quewtion as to acauchon 
* of time, under scetion 14 of the Limitation Act, arise 
when no appeal against that order if betore the Court. 

Per Tyabgt, J.—2(dissenting)—9} oth orders can, f@r the 
purpose of this appeal, bw treated as one, and an 
Aypellate Court can itself Pass the order which the 
Court `of first jinstance should have passed. 
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Letters Patent (Mad.)—concld. 


Theewords “failing to satisfy the Court that 
there was just and reasonable cause” include also. a 
case where there is no appearance of the party 
himself. M, SRINIVASA Ranaa® Row. n Rasa or 
KARVETINAGAR, 28 M. L. J. 64; (1915) M. W. N. sf i 
m an an am Sa Criminal. Procedure 

Code (Act V of 1898), ss. 117, 118, orders under, nature 

of —Criminal trial—Revisional onder of ‘single udge, 

appeal from, maintainability of—Right of appeal, 
how conferred. 

Proceedings taken for binding over persons to 
keep the peace under Chapter VIII of the Criminal 
Procedpye Code are criminal trials within the 
meaning of section 15 of the Madras Letters Patent and 
no appeal lies under the Letters Patent from an 
order of a single Judge dealing with a revision peti- 
tion, 

Rights of appeal do not exist unless specially 
conferred by Statute. 

The portion of the Letters Patent commencing with 
section 22 dealing with crimina] jurisdiction gives 
no right of appeal against the order of a single 
Judge acting as a Court of Revision. M» ADUR 
DESIKACHARL vt. EMPEROR, 28 M. L. J. 807; (1915) Ma 
W. N. 224; 16 Cr, L. J. 808 527 


Limitation, plea of, whether can be raised in 
second appeal—~- Admissibility of document not proved 
~— Court qustified in refusing to consider it. 

A plea of limitation can bo allowed to be raised 
in second appeal only if it is certain that its legitimacy 
can be determined on the pleadings ana that it 
depends on no possible question ot facts regarding | 
which the party adversely affected might haye 
adduced evidence, 

A Court is justified in refusing to consider a docu- 
ment when there is neither evidence on the record 
to justify its admission nor is any application made 
to take fresh evidence as to its admissibility. Ma 
PERUMA GOWNDAR v., RAMA GOWNDAN, 28 M. L. d. 115 

318 

Pre-emption — Sunit by preforential 

claimant brought after decree obtained by remoto 

claimant Cyl 
nearer Review-—Time spent in review, when 
allowed in calculating period jor limitation ın appeal 

—Admitting jresh evidence in appeal—Interest not 

promised, when allou ed. 

‘he claim was for recovery of a certain amount, 
principal and interest, tor work done, The first Court 
held that the whole of the work had been paid for 
and dismissed the suit. The plaintiffs applied for 
review of judgment on the ground that they had 
found a certain document which they had supposed 
was lost? but which had come to light, ‘Ihe Court 
issued notace on the petition for review and heaid 
the case argued again, but ib uname to the conclusion 











` that there was nu sumcient ground tor altemug the 


deulsivn, ant dismissed the peution tor review, ‘lhe 
piaintims appealed. > ‘the wppeal was under the 
orginary iaw long time barrea and tho question was 
whether the timo spent m review should be allowed 
ineaiculating the period for limitation in appeal. 
The Appellate Goust held that there were excellent 


" grouuus lor the review apphcation and it admitted 


gue uppeul, and reversed the decision ot the trst 
Gourt. Un turther appeal to the Omet Court; 


. 9 = 
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Limitation—concid. s Limitation Act—(1908)—contd. À 
__ Held, (Í) that the lower Appellate Court slid nt ————-— ss, 5, 14, Sch I, Art. 


“Accept an appeal against the order in review, but 
“admitted an appeal against the original judgment 
and decree, and an hearing it admitted authentic 
fresh evidence for tho late production of which 
plaintif had satisfactorily accounted; 
(2) that there was nothing illegal or irregular in the 
procedure. i 
Wl®re thero was no promise to pay interest on 
overdue. payments, nor was there any indication in 
the evidence that any -such promise was implied, Nor 
was any notice given by plaintiff to defendant 
threatening to charge Interest, no interest could be 
allowed. Pa WINKLEY +. WASAWA SINGH, 55 P.L. 
R. 1916; 50 P. W. R 1915 ® 926 
Suit for pre-emption—Sale to subse- 
quent vendee ~ 695 
= Time spent in revision applied for by 
judgment-debtor, whether to be allowed in extend- 
ing period of limitation for execution, 2 


Limitation Act (XV of 1877), Sch. 
Al, Art, 182—Dekkhan Agriculturists’ Relief Act 
(XVL of 1879), s 47—Conerliator’s certyficate— 
Civil Procedure Code (Act XIV of 1882), s. 248— 
Notice, effect of. , - 
An application for execution whichis otherwise 

in accordance with law, is an application: in accord- 

ance with law within the meaning of Article 182 of 
the Indian Limitation Act even though it is not ac- 

‘ companied with the Conciliator’s certificate as 

required by the Dekkhan Agricullurists’ Relief 

Act, 

If an application for execution is presented and 
a notice is issued»by the Court as provided by the 
Civil Procedure Code, the applicant is entitledto take 
advantage of the fact of the issue of such notice 
even though the application may be defective owing 
to the absence of a Conciliater’s certificate. B. 
SADASHIY VENKAJI JOSHI v. NARSINGRAO KONHERRAO, 
17 Bost. L. R. 208 495 


Limitation Act (IX of 1808), s.5— 
Appeal filed beyond time— Judicial discretion of 
Clourt—Negligence of Barrister in filing appeal, whe- 
ther sufficient cause—Liability. 

The neglect of the Legal Practitioner engaged 
is not to be deemed a sufficient reason for admitting an 
appeal or application after the time prescribed by 
law.. j 

Where an appeal was filed to the District Judge 
37 days beyond time and no oxplanation was 
given of the delay except that instructions had been 


ee 





| neal 


given in time to a Barrister together with Rs. 40 ‘ 


for the purposes of filing the appeal, but he failed to 
file, and the District Judge admitted the appeal: 
Held, that the Judge had not exercised a judicial dis- 
cretion in allowing the appeal to be filed “after time. 
Per Richards, C. J.—lf it is shown that an 


Advocate who is a Barrister or other professional 


gentleman received and accepted instructions to 
file an appeal or make an application and the 


client lost his right to appeal or make the appli- e 


result of the negligence of the 


cation as the 
to file the appeal® or 


Barrister or Practitioner 


application within time, such “Barrister or Vakil 
is Hable to his client in a Court of Law. 4A. BUDHU 
“a. Dewan, 13 A. L. J. 286; 37 A. 267 260° 


181—Transfer of Property Act (IV of 1882), s. 89— 
Civil Procedure Code Act V of 1908), O. XXXIV, 
r. 5 (2)—Application to make decree absolute, limita- 
tion for—Court, duty of, to pronounce judgment— 
5. 14 of Limitation Act, whether applicable to appeals 
Where a decree on a mortgage was passed on the 
28th July 1905, fixing 28th January 1906 as the date 
for payment and no payment having been made 
an application was made on the 31st May 1909 to 
make the decree absolute: ` 

Held, that the application to make the decree 
absoluto was barred by Article 181 of the. first 
Schedule to the Limitation Act. 

Article 181 of the first Schedule to the Limitation 
Act applies to an appliguation under section 89 of 
Act IV of 1882. | 

Applications under Order XXXTV, rule 5, clause 2, 
come within the scope of Article 181. 

A Court is bound to dispose of a pending suit, 
whether any application is made to it or not asking 
it to proceed to judgment, 

Where an appeal was preferred to the High Court 
against a lower Appollate Court’s order of remand 
but the procéeding continued in the first 
Court and was disposed of on the 19th Septem- 
ber 1910, and on the 21st April 1911, the High Court 
dismissed the appeal, and on the 6th May 19 1, 
the plaintiff appealed to the lower Appellate Court, 
against the order of the 19th September 910: 

Held, that tho appeal to the lower Appellate Court 


was barred by limitation, as section 14 of the Limi. ` 


tation Act had no application to appeals and the case 
did not come under section 50f the Act. C. BENI 
SINGH v. BARHAMDEO SINGH, 19 O. W. N. 478; 220, 
L. J. 66 2:1 
-~+—=——~ Sa D Mistake of fact—Sufi- 

clent cause, 

An appellant seeking to take advantage of section 
5 of the Limitation Act, on the ground of a mistake 
of fact, is bound to show that there has been no 
negligence, inaction or want of bona fides before he 
can claim an extension of time. 

Where, therefore, the appellant’s Pleader was misled 
asto the date of the decree, the uncertified copy 
obtained by the appellant being wrongly dated, and 
the appeal was consequently filed out of time: 

Held, that there was no “sufficient cause” within 
the meaning of the section. S. KARACHI TRADING 
Co, v. FIRM OF TEJBHANDAS? 85. L. R, 235 SZ 


a ss. 6, 8, 9, 22. Sch. I, 
Art. 91-—Minority, insanity and idiocy— Limita- 
tion, disqualifications to save Court of Wards, posi- 
tion of —Suit, right of —Representative capacity, suit 
in—Plaint, amendments made in—Properties bet 
longing to idols, transfer of, by Court of Wards— 
Court of Wards Act (IX of 1879), section 18, 
818 


scope of 


——-— $, 12 (3)—Appeal from decree 
~—-Computation op period of limitation—Exglusion of 
time spent in obtaining copies of both judgment and 
decree. ngi 
Where after a coffy of the judgment had been 

Obtained, an applicatien for acopy of the decree 
based upon that“ judgment was made » beyonds the 


arata 














. 
` 
+ 


$ 
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, period of limitation allowed for appeal from that 
_ decree, but within such period, if the time taken in 
- obtaining the copy of the judgment was exelnded in 
computing that period, and an appeal was filed on 
Dh aming the copy of the decree: 
” Weld, that the appeal was filed within time.” O. 
Dix DAYAL v. Ramesyar, 2 QO. L. J. 159; 18 0. C. 74 
366 


— m S 12—Application for copy 
of judgment mislaid §2 


nee S. 14 


— ——— S, 14—Time spent in prosecut- 
ing suit in another Court-—Good faith--Due diligence. 
On the 25th October 1912 , tye plaintiff lodged his 

suit inthe Munsif’s Court claiming a sum of money 

over Rs. 500. On 22nd July 1913 he learnt that the 
amount due to the insolven? firm, , whose assets 
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he had purchased, was loss than Rs. 500. He applied: 


for the return of his plaint and filed the amended 
plaint on 80th July 1918 in the Munsif’s Court, 
yeducing the claim to Rs. 438-9-6. On Yth August 
1913, the plaint was returned to be filed in the proper 
Court and on llth August 1913 the plaint was filed 
in they Court of Small “Causes: 

Held, that the plaintiff acted in good faith and with 
due diligence upto 22nd July 1918 and was entitled 
to deduct that period only. P. RADHA KISHEN v, 
LADHA Mat-Ram Crann, 51 P. L. R. 1915; a E 


R. 1915 . 4 
S. 14, Sch, |, art. 120 

—Religious endowment—Advances made by trustee— 

Suit for recovery~-Charge im favour of trustee of 

charitable trust. 

The plaintiff was appointed by the District 
Tadge as trustee of a mosque during the minority of 
the defendants. Tho first defendant on attaining 
majority on 27th February 1900 sued to recover 
possession and obtained a decree on 26th April 1902, 
but the plaintiff did not surrender possession till 
February 1905, The plaintiff sued for recovery 
of the sums advanced by him tothe trust and not 
recovered before he gave up possession: 

Held, (1) that the suit-was governed by Article 120 
` and not by Ar ticle 132 of the Limitation Act; 

(2) that linsitation began to ran from the date of 
the dispossession, as till “then flo right accrued to the 
- trustee to bring a suit to anak his claim against 
| the trust properties; 

(3) that the plaintiff was entitled to his out of 
pocket expenses for the purposes of tho trust till 
20th April 1902 when his right to continne in 
possession was negatived by a Court of law; 

(4) that the time spent by the plaintiff in defend- 
ing the previous suit could not be deducted under 
section 14 of the Limitation Act as his claim was 
not founded upon the same cause of action. 

Per Sadasita <Aiyar, J.—The charge created in 
favour of a trustee of a religious or charitable trust 
enables him to take the sums he has expended on 
behalf of the trust only from the rents and profits 
of the, trust estato (except i in very exceptional cases) 
and cannot entitle him to put an end tethe trust 





eer 





itself by bringing the corpus of the religious or ® 


charitable trust properties to xs Fy s KALIBA , 
Mavunyisa t. SARAN Bivi BAN 8 M. la. J, 847: 88 | 
M. 269 e s 290 
` + 
. e 


me 
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kd 
mt =. erm Sa 1Q—Award directing par- 
fies to share aszels and lLiabilitres equally, aceept- 
ance of, arhether amounts lo acknowledgment, 

An acceptance of an awar® directing the parties 
to share equally the outstandings and “amounts®ay- 
able” found in the acconnts of the partnership is 
not an acknowledgment of liability for the purposes 
of section 19 of the Limitation Act. Ma Supra- 
MANIA PILLAI v. SANKARALINGAM CHETTIAR 864 


SS. 19, 20—Endorsement of 
paymeRE on note—No payment made, if valid as an 
acknowledgment. 

Where on a promissory note, dated 24th January 
1911, there was an endorsement as follows:—“On 
the 22nd January 1914, the amount paid towards 
this promissory note in ready money is Rs. 10, in 
words rupees ten.” And the defendants pleaded 
that no payment of Rs. 10 was made by them 
and that the endorsement was not sufficient to save 
limitation: ` 

Heid, that the endorsement would be sufficient as 
an acknowledgment of liability and would savo limi- 
tation cven if no payment was made. 

An endorsement whichis not good as a payment 
under section 20 of the Limitation Act might still 
be sufficient as an acknowledgment under section 19 
of the Act. Wa RAMAKRISHNA CHETTY t. VENKATA- 
supBran Cuerty, 17 M. L. T. 139 

15 


Ean 

e m S, ZO—Agent, “duly autho- 

vised in that behalf,” meaning of—Payment by 

partner in charge of branch of business, whether 
effective, 

The mere-fact of a partner being in charge of a 
branch of the partnership business does not authorise 
him to bind the firm by a payment or acknowledg- 
ment. He must be specially authorised to do so in 
order to bring the payment within section 20 of the 
Limitation Act. Wi, VRERAPPA aus vw CHIDAMBA- 












































RAM CHETTY 845 
©. 22 210, 818 

no Se 22— Defendant made 
plaintiff—Limitation, starting point of 45 
es Sa 26, application of 894 

Sci aera eee S. 28 22 
acme ees me Sy 29), scope of 241 
— Sch. I art, 2 45 
a one a APES 7T—Cook, whether 


domestic servadt—Suit to recover wayes— Limitation, 
A cook is a domestic servant although he may be 
an expert in cooking, and a suit by him to recover 
wages due is governed by Article 7 of Schedule I of 
the. Limitation Act, 1908. Mi... Kupper Rao r. Nara. 
Sing 956 
en art. !Q—Pre- -emption, 

suit fer—Sale, subject to mortgage—Possession, 
physical, property inc#pable of — Mortgagce in 
possession— Vendee subsequently taking possession, 
from gnortgagee - Registration of sale-decd, date of, 
limitation star bing from 08 


- 
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Limitation Act—(1908)—contd. 
Sch, I, arts I I, 13,-Order 


on claim petition by single Judge on original side— 

Appeal—Suit to set aside order—Starting point of 

limitation—“‘Order,” meaning of—Civil Procedure 

Code (Act F of 1908), O. XX, r. 68—Ciuil Proce- 

dure Code (Act XIX of 1882), ss. 283, 591— Letters 

tent, s. 15. 

Where the order ona claim petition passed by a 
single Judge of the High Court sitting on the 
original side was appealed against and was confirmed 
and where within one year from the date of tho 
appellate order but more than one year from the 
order of the first Court, a suit to set aside that order 
was filed: ” 

Held, that the suit was within time under Article 
11, Schedule I, of the Limitation Act and that 
Article 13 of the Limitation Act had no application 
to such a case. ' 

Neither section 283 nor section 591 of the old 
Civil Procedure Code takes away tho right of appeal 
conferred by section 15 of the Letters Patent. 

The word “order” used in Article 11 of Schedule I 
of the Limitation Act refers only toa subsisting order. 
Where, therefore, there was an appeal against the order 
of a single Judge, it is the date of the order of the 
Appellate Court, that gives the starting point of 
limitation. Ma VENUGOPAL MUDALI ~v. VENKATA- 
SUBBIAH CHETTY, 17 M. L. T. 208 (1915) M. W. N. E 

i 3 




















—— — — art, 29 463 
—— —_—— aman art. 36 452 


< arts. 44, 144, appli- 
eability of—Hindu Law—Minority — Alienation by 
guardian of minors property—Suit for possession of 
. alienated property by ward on attaining majority, 








Meat an mmm prata 





A suit brought by a ward, who has attained 
majority, for possession of properties alienated by 
his guardian during his minority is governed by 
Article 44 of the Limitation Act, 1908, and not by 
Article 144. - 

Such a sale does not become void merely by reason 


_ of inadequacy of consideration. M. KOPPARTI SURYA- 


NARAYANA V. UHIKKALA NARAYANASWAMY, 2 L. W. 


365 704 


art. 57—sSuit for money 
advanced in payment of goods to be delivered—No 
date fixed for delivery—Enquiry as to date of de- 
livery—Limitation—Provincial Small Cause Courts 

Act (IX cf 1887), s. 25—Revision. 

In a suit for the balance of money advanced in 
payment of goods to be delivered where no time is 
fixed for delivery, the Court ought te consider whe- 
ther, by reason of trade custom or some established 
usage well understood by both parties, any particular 
period can be laid down asthe time “when the goods 
required in the particular case ought to have been 
delivered, failing this, it should fix some reasonable 
time after the advance of the money, having regard 
to allthe circumstances of the case. 4 

If a Court without making such inguiry as to 
the time of delivery of goods dismisses the suit as 
barred by time holding that the d&te of p ent 


4 








-7 must be taken to be the date of delivery of the goods, 


the High Court would interfere in revision under 


INDIAN CASES. 
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Limitation Act--(4908}—contd. 


9 section 25 of the Small Cause Courts Act. Ar 
SHANKER SINGH v. Riku, 13 A. L. J. 394 g69 


Sch. I, art. GO-—Suwit to recover 
money deposited with firm—Iimnitation—Time runs 
fiom demand. . .. 
A suit to recover money deposited on interest, 

with a firm is governed by Article 60 of the Limita- 

tion Act and the. time runs from the date of 

demand. Ar JUuGGI Lat v. KISHEN Lan, 13 A. L. J: 

402; 37 A. 292 949 


——— art. 62 442 


-—— arts. 62, I 15—2iort. 
gage in name of benamidar-— Money seceived by 
benamidar, suit by 7&2 owner to recover—Limitation 
—Suit, nature of. > 
The plaintiff's predecessor obtained a mortgage 

. bond executed*benami in the name of the defendant’s 

predecessor, on the understanding that the latter 
should have nothing to do with it and that the former 
should conduct all necessary proceedings in the 
latter’s name and that after the amount was collected 
and got into the latter’s hand, the latter should hold 
it at the former’s disposal and act uccording -to his 
directions. This amount was received from the Court 
at the instance of the latter’s Vakil on the 8rd 
“February 1908, who paid it to the latter on the 
lOth. The plaintiff filed a suit to recover the 
amount on the 6th February 1911: 

Held, that the suit was governed by Article 62, 
Schedule I, of the Limitation Act, and that as it was 
brought more than three years after the amount was 
received, it was barred. : 

Such a suit is neither one to follow trust property 
withi the meaning of section 10 of the Limitation 
Act, nor is it a suit for damages for breach of contract 
under Article 115 of Schedule I, of the Limitation 
Act, as it cannot be said that receipt of money of 
itself evidences a contract to re-pay without further 
consideration. Wis NARAYANAN v. RANGASAMI CHETTY, 
(1915) M. W, N. 215 



































arts. 89, 36 —Moñey 
received and not accounted for—Misappropriation by 
, servant—Limitation—Civil Procedure Code (Act Y of 

1908), O. XX, r. 16—Preliminary decree in suit for 

accounts, when to be passed. 

Money received and misappropriated by a servant 
is covered by Article.89 and not by Article 36 of the , 
Limitation Act. Jt is immaterial in a civil action 
whether the misappropriation charged is criminal or 
not. Jf there is no misappropriation but money is 
payable by the defendant to the plaintiff for money 
received by the-defendant and not accounted for, 
Article 89 still applies. ° 

Under Order XX, rule 16, Civil Procedure Code, it is 
clear that itis not in every suit for accounts that a 
preliminary decree directing such accounts to®*be 
taken as the Court thinks fit, is necessary. It is only 
where it is necessary in order to ascertain the 
amount of mowey due to or from any parties that an 
account should be taken, and that the®Court skould 
before passmg the final decree pass a preliminary 


è decree directing @uch accounts to be taken as it thinks 





fit. C. SEQSARAŅ LAL v. HARIHAR PRASAD SINGH 
a a . . e £52 
Se ae —-art. 91 ° srg 
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“Wrongfully' received,” meaning of—Suit for profits 

of tmmoveable. property—-Wrongful possession bye 
. decree-holder—Restitution—-Appeal—Possession taken 

during appeal, nature of, if appeal succcssful—-Civil 

Procedure Code (Act V of 1908), s. 144. 

e @snib for profits of immoveable property: by a 
person who was dispossessed in execution of-a decreo 
which was reversed in appeal and who was subse- 
quently restored to possession, is governed by Article 
109 of Schedule I of the Limitation Act, 1908, 

Tho words “wrongfully received” in Article 109 of 
Schedule I of the Limitation Act include receipt of 
profits under a claim or title that cannot be legally 
substantiated. 

An appeal is only a continuation of the original 
proceedings and the appellat® judgment dates back 
to and stands in the place of the original judgment 
for all legal purposes. Therefere possession taken by 
a -person pending an appeal is subject to the result of 
the appeal and must be deemed to have been without 
legal title if the original decree or order is reversed 
and is in this sense “wrongful” as against the person 
dispossessed. Me. RANGASWANMI KAVUNDAN ©. ATA- 
GAYAMMAL, 2 L. W. 169; 17 M. L. T. 168. 


—— — art, 115 495 
600 


Da ergeni tana aaa 











—— ~- art. 120 — Partition, 
suit for—DProperty, specific, of members of Hindu 
family, managed by one member— Receipt of amounts 
invested by manager-—Swit to reco ver, nature of. 

N made a Will in which he divided up his property 
between his three sons, R, Vand P but urged them to 

_ continue to live together in an amicable and friendly 
way. The property was managed by one member 
of tho family P. He received the rents and profits 
of the immoveable property and invested them in 
tho ordinary courso of business. He had invested a 
considerable sum of money in Railway Debentures 
and more than three years after he received the 
money from Government in redemption of the 
Debentures, the widow of a son of one of the brothers 
-claimed to be put into possession of a third of 
specific portions of the property: 

Held, that the suit was in ‘reality a suit for 
partition ofthe moveable apd immoveable property 
aud was governed by Article 120 of Schedule I of 
the Limitation Act. A. Parsoram Rao TANTIA r. 

_. RADHA Bas, 18 A. L. J. 407; 87 A. 318 953 


art. 120, whether gov- 
erus claims of executors for moneys spent on bohalf 
of estate—Limitation law, if applicable to adminis. 
tration actions 221 


hen ——arts. 131, 120— 
Suit to establish right to recover rent—Periodicall y 
recurring right. 

*A right to recover rent is a periodically recurring 

© ght anda suit to establish such a right is governed 
by Article 181 of the Limitation Act, and not by 

Article 120. A. Mowammap HUSAIN t, MOHAMMADI 

Bina, 13 A. I? J. 333 ¢ 


. 
—a ae. 

















-_ 








e 
; art. e! 32 — Mortgage 
deed —Lustulment— Construction —Money, when be- 
comes due —Limnilation. ` i 
4 
pa . 
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Limitation Act—(1908)—conid. 


A mortgage-deed executed in 1890 provided that 
the mortgagors should pay the principal amount 
secured in ten years by instalments of Rs. 625 yearly 
together with interest and further prgvided as follows: 
“If we Gnértgagors) fail to pay the interest aforesaid 
in any month or the principal by the end of the stipu- 
lated period as specified above, or no payment is 
made in a year, the mortgage® shall, under all these 
circumstances, be at liberty to realize the eire 
amount with the interest aforesaid in a lump sum 
through Court by means of a suit... If the mortgagec 
in order to get interest does not bring a suit in 
defaulé of payment of any instalment and we are 
unable to pay the money, the interest should continue 
up to the stipulated period of ten years and also 
afterit up tothe date of realization etc.” No pay- 
ment was ever made upon foot of eitlier principal or 
interest up to the date of the institution of the 
suit in 1912: 

Held, | Banerji, J., dissenting] that the money under 
the bond “becwme due” within tho meaning of 
Article 182 of the Limitation Act when the first 
default was made in 1890 and accordingly the suit was 
barred by limitation. 

Per Richards, C. J.—Moncy under a bond 
“becomes due” as soon as it is legally recoverable, 
quite irrespective of when the suitis instituted. 

Per Banerji, J.-~Upon- a true construction of the 
bond in this case tho money secured by it became 
due on the expiration of ten years from the date of 
the bond and the claim was not barred by limitation. 
A. Gaya Din v., JHUMAN Lat, 13 A. L. 3.510 910 

Suit to recover possession—Defendant in possession. 

Every suit for possession of immoveable property 
in which the plaintiff alleges that he has had possession 
falls under Art. 142 of the Limitation Act, and not 
under Art. 144. Be SUBAPPA SHENKAREPPA t. VEN- 
KAPPA GOLAPPA, 17 Bom. L. R. 14]; 39 B. 835 24 


—— art, 144 24, 704 











makan, M art. 158 427 
— m art. IBI 211 
ANNA Ga EER art. 182 478 
en — art. 182 (5)—Esecu- 


tion—Step-in-ard of exvecution—Date of application or 

date on which Court takes step~Time from which 

limitation runs—Agreement not to arrest judgment- 
debtor, validity of—-Agreement, whether stops running 
of time. 

Under Article 182 (5) of the Limitation Act, the 
period of limitation begins to run from tho date on 
which application is made to take a step-in-aid of 
execution and not from the date on which the Court 
aclually tuRes the step. 

A judgmené-debtor applied to be declared an 
insolvent. In the course of the proceedings the 
Pleader for the decree-holder, who was one of the 
creditors, stated that if the judgment-debtor would 
withdraw his application in insolvency he would 

uarantee not to apply for his arrest in caccution of 
fis decree for a period of two years. To this the 
judgment-debtor consented and the application was 
struck off. A warrant ef arrest was, however, issucd 
by the Court, but was returned unserved as the 
necegsury diet money was net paid: - -- 
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Limitation Act—(1908)—coneld. 


Held, that the agreement could not save the 
period of limitation from running against “tho judg- 
_ ment-debtor, inasmuch as the deecree-holder Vid not 
abide by the agreement and neither there was any 
order suspending the execution or injuncti®n nor did 
the agreement prevent the decree-holder from 
applying for execution. As IBRAHIMJI 2. HASANUD- 
DIN Kian, 13 A. L. J. 605 3 
Liquidation. See Companius Act (VI or 1882), 


pæ 


ş S. 08. 


Lis pendens, doctrine of, scope of—Civil Pro- 
cedure Code (Act XIV of 1882), ss. 248, 313—~Notice 
—Sale—Auction-purchase by executor of deceased 
judg ment-debtor—Personal capacity, applicetion in. 
The doctrine of lis pendens yests.on the principle 

that the law does not allow litigant parties to give 

to others, pending the litigation, rights over the 
property in dispute so as to prejudice the opposite 
party. 

The doctrine of lis pendens apples to sales in 
invitum. . f f f 

Non-service of notice under section 248 of the Code 
of Civil Procedure of 1882 vitiates the salo, 

Where an auction-purchase is made by an executor 
of the deceased judgment-dobtorin his personal capacity, 
he should not bo debarred from applying under 
section 313 of the Code of Civil Procedure of 1882 
in this capacity. C, MAHARAJ BAHADUR SINGH v. 
SURENDRA NARAIN SINGH, 19C.W. N. 152 898 


Locus penitentiz and reiinterven~ 
tus, doctrines of 930 


Madras Civil Courts Act (III of 

1873), S. 14—SwitsValuation Act (VL of 1887), 

s. 8—Court Fees Act (VII of 1870),'s. 7 (4)— Suit to 

redeem mortgage—-Amount due wider mortgage deter- 

mines jurisdiction—Lower Court erroneously pultiny 
higher valwe—High Court, power of, to revise. 

In a suit to redeem a mortgage, it is the amount 
of the principal debt that should be taken into 
account in determining the jurisdiction under the 
Civil Courts Act. 

The fact that the lower Court has fixed a particular 
valuation and levied Court-fee on it, does not pre- 

vent the High Court from revising it and fixing the 
` proper valuation. Me. MAHAMAD JALLALUBEN V, 
VNIJAYASWANI, (1915) M. W. N. 239; 29 M. L, J. 142 

624 
Madras District Limits Act (I of 
1865)—Madras Estates Land Act (I of 1908), ss. 

192, 209 (1)—Civil Procedure Code (Act V of 1908), 

ss, 150, 158—<General Clauses Act (X of 1897), s. 18 

—Revenue Division—Venue, transfer of, from one 

Revenue Division to anvther—durisdiclion of new 

Court over suits pending in old divisio®—Transfer, 

formal, of suit, if necessary. a 

Where, by o notification published by the Govern- 
ment: in the Local Official Gazette under and by 
virtue of the powers vested init by the Madras 
District Limits Act, 1 of 1865, the venae was changed 
by the transfer of the area from one Revenue 
Division to another: 

Held, that on the publication of the noti- 
fication im the Gazette, he Collector of the 
pew Revenue Diyision acquired jurisdiction over all 
revenue suits then pending in respect of holdings 


INDIAN CASES. : 


Madras District Limits Act—concld. . 


9 
situated in or connected with the aren so transferred 
and that no formal transfer of the suits from the- 


®old to the new Cougt was necessary to give such 
KAJANA VeNKOBA RAO v. BASTIA’ 


jurisdiction. Ma 
AIYAR, 2 L. W. 255; 17 M. L. T. 190 . 269 


Madras District Municipalities Ast 


(IV of 1884), Sa 196 (3)— Private market— 


License, application for—Discretion, whether absolute. 


Under section 196 (3) of tke Madras District 
Municipalities Act, IV of 1884, a Municipality has 
absolute discretiou to refuse to grant a license. Moa 
NAGALINGA THEVAN v. MUNICIPAL COUNCIL, KUMBA- 
KONAM, 17 M. L: T. 811; 2 L. W. 268 -709 


S, 261, applicability of 
—Suit te recover conMnsation for breach of contract— 
Notice under s. 261, whether necessary-——Plaint, amend- 
ment of—-Defendané made. plaintiff—Tunitation, 
starting point of—Limitation Act (IX of 1908), s. 22, 
Sch. 1, Art. 2—~Contract entered into by ene member 
of joint undivided family, suit on—Other members, 
whether necessary parties. 

Section 261 of the Madras District Municipalities 
Act (IV of 1884) does not apply to suits for compen- 
sation for breach of contract. 

Therefore, as an interference by Municipal servant 














with a contractor to remove rubbish gives rise to a 


claim for compensation for breach of contract, a suit 
to recover such compensation need not be preceded 
by a notice prescribed by section 261 of the Madras 
District Municipalities Act. 

Where the really contracting party, though at first 
made a defendant, is afterwards added as plaintiff, 
whatever defect there may originally be in the snit 
as at first instituted, it is cured by such subsequent 
amendment. 

Article 2 of Schedule I of the Limitation Act does 
not apply to suits founded on contract. Section 22 of 
the Limitation Act, 1908, has no application to a case 
where a defendant is made a plaintiff, and the start- 
ing point of limitation as against him is not, there- 
fore, the date on which he is so made a plaintiff, 

In a suit ona contract entered into by a member 
of a joint Hindu family the other members of the 
family are not necessary parties. We MUNICIPAL 
COUNCIL oF KUMBAKONAM V. VEERAPER@MAL PADA- 
yaci, 28 M. L. J. 147; %1915) M. W. N,143 45 


Madras District Police Act (XXIV 
of 1859), ss, 45, 53—Receiving unauthorised 
fee or recompense— Prosecution after three months, if 
barred—Appiication for certified copies of depositions 
for croés-evamination—Copies not granted—~Adjourn- 
ment, refusal of-—Grave prejudice—Conviction, 
legality of. . 
Tho object of section 53 of the Madras District 

Police Act, XXIV of 1859, is to impose a bar of 

limitation against actions and prosecutions agains 

vlicers fur acis done or purporting lo be done in 
pursuanco of their olticiul powers, and tiu impose 
further restrictions on such proceedings in respect 
of notice, tendet and costa. ° ' 
Tho prosecution of a Police @nstable for receiving 
an unauthorised fee or recompense is not barred by 

Imitation owing Yo the fact that the offence com- 

plained of was ComMitted more than three months 


before the présecutiun was launchede = 


[1915. 


~ 


wd 


~ 
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a + 
The words “under the provisions of this Act or 


.” under the general Police powers,” occurring in section 


¥ 


58 of the Madras District Pojice Act (XXIV of 1898) 
apply to the phrase “anything done or intended 
to be done” occurring in the same section, and do 
not qualify “actions or prosecutions against any 
Sergon.” ° - 

An accused who had applied for copies of 
the depositions of prosecution witnesses to instruct a 
Vakil to cross-examine them,*did not get the copies 
in spite of reminders, He applied for the adjourn- 
ment of the case on the hearing day, but the adjourn- 
ment was refused and he was convicted: 

Held, that the adjournment had- been improperly 
refused and thatthe accused had, in consequence, been 
gravely*prejudiced thereby, and had no fair chance 
of defonding himself and fat the conviction conid, 
therefore, not be supported. M. MuRUGESA NAMDU, 
In ve, 2 L.W. 848; 17 M. L? T. 260; (1915) M. W. N. 
254; 16 Cr. L. J. 334 670 

670 
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Madras Estates Land Act 

18908), S. 3 (2)— Village site--Right of landlord 

to evict tenants. 7 

A village not lying within the ambit of an “estate”, 
as defined in section 3 (2) of the Estates Land Act, 
is no part of au estate and the Estates Land Act (I of 
3908) cannot apply. 

A landlord is entitled to evict tenants let by him 
into possession oven if the land is classed as- “village 
site.’ Wl. CHILAMAKURTI NAGANNA vw. KAVIPURAPU 
Rama Row 836 





Ee 











46, 153, 154, 163—Lease of “old waste” for 

ihree years—Evpiry of lease on date the Estates Land 

Act came inte force——Lessee, tenancy of, natwic of — 
` Suit to eject such a lessee—Jurisdiction of Civil or 

Revenue Cowt—Transfer of Property Act (IV of 

1882), s. 116—Lessee holding over—Nature of his 

right. SA 

Land once classed as “old waste” does not cease 
to be such on the date of its lasi letting, merely 
because it was preceded by another lease when the 
Act requires a tonant to do something to convert 
“old waste” into “ryoti” land and which the tenant has 
not done.” 5 

Per Oldjield, J—Suits to eject tenants holding uuder 
such a lease lie in a Revenue Court. 

A tenant holding over finder a time-expired lease 
is a non-occupancy tenant, for he cannot acquire under 
section 6 of the Madras Estates Land Act an occu- 
pancy right in the land by being in possession on the 
date the Act camo into foree; that section being 
applicable only Lo “ryoti land” and not Lo “old waste.” 

or can payment of rent, after the expiry of the lease, 
make him a tenant, for such payment cannot be said 
to be under the lease. 

Though the provisoto section 1538 of the Act (added 
by Act IV of 1909) makos the section inapplicable to 
“uld waste,” still the first portion of the section which 
prescribés the Courts in which the Suits ought to be 
ied, remains unaffected: the proviso refers rather to 
the various clauses of that section @numerating the 
reasons for which t tenant may $e ejected, and not to 
that portion of the sectionewhicl points out the 


Cours in which such suits *should be instituted, 
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Madras Estates Land Act—conid. 


A. person continuing in possession under a timc- 
expired’ lease is not a person coming into it “otherwise 
than by inheritance or legal transfer? within the 
meaning of section 163 of the Madras Estates Land 
Act. * 

Questions of jurisdiction, oven if decided by a 
Subordinate Court, can be resuscituted in second 
appeal. ag 

A tenant of “old waste” continuing in po@cssion 
after the expiry of the lease is not a “non-occupancy 


` ryot” within the meaning of section 46 of the Madras 


Estates Land Act, and he cannot, by payment of 2} 
times the rent acquire occupancy right therein, as 
that section applies to landsother than “old waste.” 

Per €yabji, J., (dissenting).—-A suit to eject such a 
tenant will lie only in a Civil Court. 


A lessee who holds over after the expiry of his lease’ 
does not belong to any class of tenants dealt with by 
the Act. The provisions of the Act have reference to 
the relationship of landlord and tenant during the 
continuance ofthe tenancy, and not after its close. 
When once a tenancy is determined neither the person 
holding under the lease is a tenant nor the Jessor a 
Jandiord. A person cannot be said to be holding 
under a time-expired lease. 


Where a suit has been instituted In a Reven ue Court 
it is for the plaintiff to make out that the Civil Court 
has no jurisdiction. 


The proper construction of section 153 is to mako 
clauses (a) to (d) applicable to rights of parties 
during the continuance of the tenaney, and clause (e) 
to their relationship after that date; there is no 
reason why the addition should not apply to all the 
clauses. 


The words “liability tobe ejectod” in the new 
proviso to section 153 of the Act make it clear that 
it applies both to substantive rights and to the 
forum in which the suit ought to be instituted, aud 
the effect of the addition is to alter the forum and tu 
take away the jurisdiction of Revenue Courts. Ma 
SANKARA VENKATARATNAM v. VARADARAIA APPARAO, 
(1915) M. W. N. 192; 29 M. L. J. 385 252 
ss 3 (11), 74, 77— 
“Water supplied or taken for cultivation of the land,” 


meaning of— Water coming on to one’s own land 
~ without any application— Water rent, liability to pay. 











Water flowing -overa ryof’sland on account of its 
favourable situation without benefiting the cultivation 
is not water “supplied or taken for the cultivation of 
the land” within the meaning of section 3 (11) of the 
Madras Estates Land Act and no water-rate is charge- 
able on lunds cultivated with the aid of such water, 
AI. ltas&raza Tunvarn r. Veusa Tuwan 449 


~ —s.6 252 


S. 6—Sub-lessee of a ku- 
divaram tenani, if acquires occupancy viyhts by 
virlue of statutory provision. 


Under section 6 of the Madras Estates Land 
Act Lof 1908, the sub-lessee of a kudiveram tenant 
does*not acquire occupancy right in the holding, 
even though ho was granted a patta direct by the 
zemindar, Wile KakaRAPALL! POTHURAJU, In re, 2 


L. SY. 270 277 
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Sd 





of —Payment of rent-—Enhanced rate—Previous agree- 

ment—Payment for 7 years, whether proves agreement 

or contract -- Consideration. 

An tnamdar cantiot take proceedings uyder the 
Estates Land Act and say at the same time that his 
inam is not an “estate” under the Estates Land Act. 

A ryot will become @sentitled to the benefit of 
section 13 (3) of the Estates Land Act only if he had 
contracted himself out of his rights by a contract 
actually in force. | 

Payment of rent for seven years at the cuhanced 
rate proves merely au agreement, and not a contract, 
when there is no consideration in support of it. 

From a previous payment uo presumption as to the 
fairness of rent can be raised under sections®7 and 
28 of the Estates Land Act, when it is inequitable to 














do so. M. Devi Buuknour KAsivoss 1, ALLAMADUGU 
Narayana Renom, (1915) M. W, N. 209 492 

ss. 45, 46 252 
ee sm enn SS TH, 77 449 


ee ee SS, 15S, 154, 163 
252 


5 
ey eon SS, 164, 166 97 
a es es renee omens SS. 192, 209 (1) 
269 


Madras Hereditary Village Offices 
Act (III of 1895), S. 13. 842 


S, l3—Fillage headman, 
office of -—Emoluments, when become attached to office 
of village headman—Board of Revenue making the 

. office a salaried one~-Suit for declaration: of right to 
office filed after date of Board proceedings—Jurisdic- 
tion. 


mrakatak 








Where the Board of Revenue in virtue of the 
powers conferred upon them by section 32 of Madras 
Act II of 1894 made the office of village headman a 
salaried one: 


- Held, that the emoluments became attached to the 
office within the meaning of section 18 of Madras Act 
TII of 1895 from the date of the issue of the Board’s 
proceedings. * ‘ 

Where, therefore, after that date a suit was institut- 
ed in a Civil Court for a declaration of the plaintiff's 
right to the office of village headman: 


Held, that the Civil Court had no jurisdiction to en- 
tertain tho suit after that date. Me BHAGAVATULU 
SESHAYYA V. VEDANTAM MALLESAN, 2L.W.172 88 


Madras High Cotrt Appellate Side 
Rules, Rules 48 (a), 75 64 


Madras Regulation (XXV oF 1802), 
S, 4—Service inam—Lakhiraj grant—eRight of Gor- 
ernment to impose assessment—Limitation Madras 
Regulation (XXXI of 1802) 5. 2. 


INDIAN CASES. 


S. 13 (3), applicability . 


Lakhiraj grants made before the Permanent Bottle- ` 


ment and not confirmed under Regulation XXXI of 
1502 aro Hable to full assessment at tho opinion of the 
Government and thereis no period of limitation for 
the exercise by the Governmont of its right to irfpose 
such assessment. Me SUBRANANIAM CURETIIAR bs 
SECRETARY OF STATE a 639 


~ 


4 


[1915 
Madras Regulation (XXXI of 1802), 
.S 2 6 : 


Maintenance. See Hixvu Law. . 
Malabar Law—“[ilakku money,” nature of 8 ` 


Malabar Compensation for Te 
nants’ Improvements Act (Mad. 
Act 1 of 1900)—Improvements—Tenant’s righg e 
to compensation—Contract restricting that right, 
athether binding. 


A tenant is entitled to compensation for improve- 
ments according to the provisions of Madras Act I of 
1900 and any contract restricting that right is not 
binding upon him. Ma. VAvAKKE ITIVETTIYAKATH tr. 
PALLITHANAKATH BERRANKUITI 


a a ag aa eT Ss. 3 (3); 4, 9, 10, 
19. Inerease in mel wuanual value of land, after 
morigagee was let into possession—Preswunvption—Im- 
provement——Compensatjon, when allowed. 


Where th? netannual value of a mortgaged land has 
increased since the mortgagee came into possession, 
it may be inferred that it was due to such works 
or products of works as are roferred to in sections 
3 (3) and + of the Malabar Compensation for Tenants’ 
Improvements Act, unless’ referable to some other 
causes. 


To entitle a person to compensation for improve- 
ments under section 9 of the Malabar Compen- 
sation for Tenauts’ Improvements Act, he must show 
that either he or his predecessors-in-title effected the 
improvements, MI. THIRUVATIYAL VATTATH t. Visanu 
BARATHIKAL 389 


wee Sy Q--Vuluation of im- 
arbitrary—Governing principle. 











provements nol to be 


Where it is not possible to calculate the exact cost 
of improvements effected by a tenant, the Court 
should, instead of arriving at an arbitrary estimate, 
follow the principle laid down in section 9 of Act I 
of 1900 and should base its calculation on the. 
increase in tho annual produce of the laud. Me 
PonniaTH AKATHOOT V. KRISHNA KAYIL 50 


Malicious prosecution—False information 
to Police, whether commencement of prosecution— 
Suit for damages, whether maintainable—Quantum 
of damayes —Second appeal. n 


A 

A prosecution cannot be said to commence on 
presentation of a complaint nor upon the giving of a 
piece of information to the’Police. But the mere fact 
that a prosecution may not have commenced does 
not conclude the matter against the plaintiff in a suit 
for damages for malicious prosecution, 

in a suit for damages for malicious prosecution 
the plaintifs allegations were that by a trios 
on the part of the defendants he took over a 
parcel, in which, among other things there was some ` 
opium the existence of which was not known to, 
him, that the defendants informed a Police constable 
that plaintiff was im unlawful possession of opium 
aud, so got him arrested and that for three days the 
Police kept plaintif with thamand made inyestigations 
and then found he was innocente It appeared thit 
no process wasSssued by a Magistrate in the case and 
th® plaintiff was n& formally put under arrest or 
dletained in the bock-ug: i 

“ . 
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* Malacious prosecution—concld. 


Held, (1) ihai the plaintiff had suffered definite 
and tangible injury in consegucnce of the defendan®s’ 
wrongful and wilful act and was, therefore, entitled 
to damages; ; 

(2) that the Court may on second appeal go into 
Rhe matter of the quantum of damages. P. Gonia 
RAM v. Devi Das, 1 P. R. 1915 


Marriage. See DAMAGES; MUHAMMADAN Law. 








Change of religion, effect of—Pre- 
_ sumption 


Marshalling. See MORTGAGE. 


Mercantile Law—‘Shipment,” meaning of-- 
Bill of lading, date on, pyma facie evidence of ship- 
ment—Oontract Act (IX of 1872), s. 78-—-dAggrieved 
party, liability of. - 

Where a contract provided “shipment” in February 
and the bill of lading was dated the 28th February 
although the ship actually sailed many days later: 

Held, that, as “shipment” is equivalent to “putting 


. on board” and as in the ordinary practice a bill of 


lading is not prepared till after the goods have been 


“received on board and bears the same date as that 


of the mate’s receipt, it was sufficiently proved (by 
production of the bill of lading) that the goods in 
question were actually shipped in February and 
that there was, therefore, no late or improper ship- 


. ment to entitle the defendant to rescind the contract, 


A party who has already put himself in the wrong 
by breaking his contract has no right to impose 
new and extraordinary duties on the aggrieved party. 
That party can be expected only to use oMlimary and 
reasonable diligence. Sa Messrs. GIBBON & Co. +, 
KUNDANMAL RAMNATH 196 


Merger, See MORTGAGE. 


, applicability -of doctrine of— Lana tenures 
"am India-English doctrine of merger, how far 

applicable in. India ~Equity—Transfer of Property 
“Act (IF of 1882), s. 111 (4) (f). 


Where two leases in favour of the same person for 
the same land are not conterminous and the lessors 
of the two leases have different rights and the leases 
have different lives although some part of their 
existence be co-existent,the different interests do 
not merge either under the provisions of the 
Transfer of Property Act or the general law of 
merger, . 

The English doctrine of merger does not apply in 
its entirety to land tenures in India. 





In deciding whether there isa merger “in equity, 
what must be first looked is the intention of the 
parties and if that be not expressed, then the Court 


~ looks to the benefit of the person in whom the 


interests coalesce. Ca AMATOO v. MUKSUD Att, 19 


eC, W. N. 486 314 


Mesne profits, decree for 343 


——_—_-—— y suit for—Torlious act, liability 

. for—Damages, measure of—Possessory suit, claim 
for mesne profit? in, not allowed- tresh suit for 
mesne profits, whether barred-gRes judicata — Cause 
of action——Civil Procedure Code (Act V of 1908), s. 11, 
Espl. V, O. II, r. 2—Specifi®pelie, Act (I of 1877), 
5, d. » 


=- 
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Mesne profits—concld. 


A plaintiff is entitled to recover the loss guastained 
by him through the defendant’s tortious acts of 
having kept him out of possession of a certain land. 
The damage sustained in such a case is the profit 
which the plaintiff would have naturally got from 
the land ifthe land had not been wrongfully retained 
by the defendant in the beginning ofthe cultivation 
year, = 


A claim formesne profits ought not to be made in 
a suit for possession under section 9 of the Specific 
Relief Act, as the question of title cannot be directly 
decided in such a suit and, therefore, a relief which 
depends upon title, considered apart from possession, 
cannot be given in such a suit, 


The words “relief claimed in the plaint” in Ex. 
planation V to section 11 of the Civil Procedure Code, 
1908, do not include a relief which, though claimed in 
the plaint, cannot be granted as of right, assuming 
the defence hils. 


Therefore, a claim for mesne profits claimed in a 
former possessory suit but not allowed is not barred 
either by section 11 or Order IT, rulo 2, of the Civil 
Procedure Code. Ma Tuavasi “ù. ARUMUGAM, 2 L, W. 
157 (1915 M. W N. 170 


Mining rights, transfer. of—Rent-free—Brah- 
mottar, grant of, nature of, before Permanent Bettie. 
ment—Mining rights, how Jar affected—Zemindar 
presumed owner of underground rights. 


A grant of a rent-free brahmottar of the whole of a, 
mouza made bofore the Permanent Settlement by the 
zemindar did not transfer any mining rights to the 
grantee. 


On the title of the zemindar being established, he 
must be presumed to be the owner of the under- 
ground rights thereto appertaining, in the absence 
of evidence that he ever parted with them. C, GANGA 
Narain SINGH v. SHAst BHUSAN Rar, 19 C. W. N. 375 


81! 


See MUHAMMADAN LAW. 





, suit against—Minor’s age, proof of—State- 
meut by minor’s annt as to date of birth in applica 
tion to be appointed his guardian, if admissible in 
evidence—Relationship | 595 
Mirasi office—Temple—Worship, right of— 

Right to form ‘Vedic goshti before and behind— 


Interference by other sects—Rights in Conjeevaram 
temple ` 


Misconduct, 
s, 13. 


Misjoinder of Charges. 
. PROCEDURR Cops, s. 233. 


Mortgage—Adverse possession—Mortgngor dis- 
possessed—-Third party, possession of, if adverse 
as against mortgagee 917 

ny ANOMALOUS Post diem interest—Con- 

struction of document. 
| 


See LEGAU Practirroners Act, 


See CRIMINAL 


Where # mortgage«leed provided that the mortgage 
was made for three years bearing interest at 2 per 
cept. per mensem payable every six months and in 
default mortgagees were entitled tq charge compound 


» 
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interest and to make realization by a suit or*in any 
other way that they might wish, that the mortgfigor 
wonld redeem ai the expiration or before the close of 
the fixed period by paying off the total amount dne 
thereon andin the event of the mortgage not being 
redeemed within the fixed period the mortgagor 
undertook to place the m@rtgageos in possession for a 
periodpf four years, and during possession the profits 
were to be taken in lien of interest, the mortgagor 
reserving the right to redeem at any period during 
these four years by paying np the amount due and 
that if the mortgage was not rodeemed on or before 
expiration of the said four years, complete proprictary 
title should pass to the mortgagces: e 


Held, that the document was an anomalous mort- 
gage, being a combination ofa simple mortgage, a 
nsufructuary mortgage and a mortgage by conditional 
sale. 


Held further, that the terms ofe the decd 
evidenced an intention that interest would not 
run after expiration of the four years and, therefore, 
interest could not be allowed after that date. On 
SUNDAR Der v. Banpeo BAKHSH Sinan, 18 O. C. 10; 2 
- 0. L. J. 165 161 


fi 


w— Covenant to compensate—Bhagdari and 


Narwaduri Act (Bom. Act F of 1862), s. 3 —Unrecog- 
mized sub-division of bhag, mortgage of — Illegal 
mortgage—Mortgagee, right of, to compensation-—Con- 


tract Act (IX of 1872), s. 65—Limitation Act (TX of 


1908), Sch. I, Art. 62. 


The house in suit and certain other properties 
were, by a registered deed of 1897, mortgaged to 
the plaintiff’s father by defendants Nos. land 2 
and the deceased husband of defendant No. 3, these 
mortgagors having purchased the properties from 
the bhagdar owner in 1893. In 1991 on ‘accounts 
being taken between the morteagors and the mort- 
gagee, part of the property was sold to pay a part of 
the mortgage-debt, while the balance of the debt 
was secured. by a fresh mortgage of the house in suit, 
The mortgagors remained in possession of the house 
as plaintiffs tenants under yearly rent-notes. ~The 
last rent-note was passed in 1908. On the defend. 
ants’ refusing to surrender possession the plaintiff 
sued for possession averring that in case he was 
held not entitled to recover possession, he was in 
any event entitled, under a covenant contained in 
the deed of mortgage, to compensation. The defend. 
ants admitted the mortgage-deed and rent-notes, but 
contended that they were void under the Bhagdari 
and Narwadari Act and also pleaded limitation:] 


Held, (1) that under section 3 of the Bhaggari and 
Narwadari Act both the mortgage and the rent-notes 
were void; ` 


(2) that so far as the contract of mortgage was 
concerned, the consideration unquestionably failed 
ab initio, and the money advanced by the plaintiffs 
predecessor-in-title was money received by the defend. 
ants for the plaintiff's use, within the meaning of 
Article 62 of the Limitation Act, and the snit having 
been brought beyond the period,of limitation was 
barred by time; 

(8) that the covenant to compensate Contained 
in the mortgage-deed was collateral and not merely 


INDIAN CASES. 


[1915, 


4 
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dependent upou the mortgage contraet and that 
ugder the circumstances of the case though the main 
contract was wholly 19l) and void by the Statute, 
the plaintiff was entitled to claim under the covenant, 
Ba JAVERRHAT JoRABNAT v. GORDHAN NARSI, 17 Bow, 
L. R. 259; £9 B. 358 . 44% 


menen sy decree on——Payment by mortgagee to set 
aside sale of mortgaged property in rent decree-— 
Mortgagor and mortgagee, relationship of—AMMortgagee, 
right of —Lien—Contract-—Remedy provided in mort- 
gage-deed, nature of—Transfer of Property Act (IV of 
1882), s. 73—Civil Procedure Code (Act V of 1908), 
O. XXI, r. 89. 


The fact that a mortgagee’s rights uyder a 
mortgage-deed have meed in his rights under 
the decree obtained on the mortgage does not put 
an eng to the relationshjp of mortgagor and mort- 
gagee, 

A mortgagee is entitled to add the amount deposit- 
ed by him to set aside a sale in execution of a rent 
decree, under Order XXI, rule 89, of the Code of 
Civil Procedure, and acquires a lien for that deposit 
on the mortgaged property, which is not discharged 
by the mere payment of the sum due:under the 
preliminary decree. That payment satisfies the 
decree, but leaves the lien (acquired subsequent to 
the decree) outstanding. 


The inclusion in the deed of a remedy which the 
mortgagee already has by law (section 73 of the 
Transfer of Property Act) cannot debar the mort- 
gagee from pursuing any other remedy which may be 
open to him, C.a AxsBicA CHARAN DUTT v. RAMGATI 
Guna, 21 C. L. J. 284 - 571! 


Equity of redemption, prrchaser of, liabi- 
lity of——Attachment of equity of redemption, effect of. 


H executed a mortgage in favour of Gin 1898. B 
had a decree against H in execution of which he 
attached the equity of redemption of H in that mort- 
gage in 1907 and purchased it himself in 1911. In 
the meantime a suit had been brought under the 
foot of the mortgage of 1888. and a compromise 
decree was passed in 1910: 








Held, that ina redemption suit brought by R 
against G, the former was b8und to pay the amount 
decreed in favour of the mortgagee under the 
decree of 1910 and that the attachment of the 
equity of redemption’ in 1907 had no effect in 
determining fhe amount which B had to pay to the 
mortgagee at the time of the redemption. 

Semble:~-An attachment of a property does not confer 
an estate. It merely operates to keep the property 


in the custody of the law until such time as a sale 9 


can be had to satisfy the decree by virtue of which 
the attachment is issued. A. BHARAT INDU v. Gopar. 
DHAN Das ` 


= taman tension of. time—Civil Pecans Code 
(Act V of 1908), s. 148, O, XXXIV, r, 8—Suit for 


© redemption— Preliħinary and final decree, pessing of. a 


A suit for possession of mortgaged property 
bronght by a puisne emortgagee against the prior 
mortgagees was cgmpromised. It was agreed that 
the claim for possession should be allowed on cen- 
dition of the puisne mortgagee paying’ a cert@in 


2 
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amount by a fixed date. In default of payment on 
the date mentioned, the prior mortgagees were to be 
allowed to take possession. On the date fixed for 
payment the puisne mortgagee applied for extension 
of time which was granted by the lower Court: 

Held, that no extension of time could be granted 
either under section 148, Civil Procedure Code, or 


° © Order XXXIV, rule 8, Civil Procedure Code. 


o 


The power to enlarge time by the proviso to rule 8 
of Order XXXIV, Civil Procedure Code, can be 
exercised only in cases to Which the rule strictly 
applies, namely, to cases in whicha suit has been 
brought for redemption and in which both a pre- 
liminary and a final decree for redemption have 
been passed. QO. NIRANJAN SINGH v. JAGAN Nata, 
18 O, C. 58 862 


— Minor, purch€se for—_Purchase beneficial 
—Mortgage, whether binding on minor-—Minoyr, 
whether can retain property and avoid attendant 
liability to pay mortgage amount 71 


—— Moveable property—Subsequent incumb- 
rancer with possession preferred to prior trewm- 
brancer, tf bona fide without notice—-Burden of proof. 
A bona fide incumbrancer without notice who is in 

possession of moveable property is to be preferred to 

an incumbrancer whose security is of prior date, 

The person alleging notice must prove it La Be 
MANACKJEE PALLANJEB v. MEYAPPA Cuerty, 7 L. B. 
R. 336 462 





Post diem interest — Figed rate—Im- 
* provements, nature of-—Interest on costs of improve- 
ments—Interpretation of deed. 

Where from the terms of a mortgage-decd the 
intention of the parties appears to be that on 
redemption the mortgagor would have to pay interest 
on the mortgage money not merely for tho period 
for which the mortgage is made but also for the 
period during which the mortgage would remain 
unredeemed, the mortgagee is entitled to get full 
interest upto the time of redemption at the agreed 
rate. 

Where a mortgage-deed provided that before 
redemption takes place the mortgagor would be liable 
to pay tothe mortgagee the entire cost of improve-« 
ménts, of whatever nature, and that the money thus 
expended on improvements wonld carry interest: 

Held, that the intention of the parties was that 
reasonable interest should be charged, and not at the 
rate at which it was to be paid on the principal, 

Where under the terms of a mortgage-deed the 
mortgaged house is re-built, the price of the old 
materials should be deducted from the costs of 
improvements allowed to the-mortgagee. Pa THAKAR 








‘Das v. NANDI Bar, 89 P. W. R. 1915; 105 P. L. R. 1915 


375 


Prior mortgagee acquiring equity of re- 

_ demption—Puisne mortgagee, whether entitled to 
bring property to sale—Transfer of Property Act (IV 
of 1882), s. 56, scope of—Marshalling. 

A puisne mortgagee is not bound to redeem a 
prior mortgagee who has acquired the equity of 
redemptiog of the mortgagor in “legal proceedings 
tô which the puisn® mortgagee wag not a party. 
He is entitled to bring the propgrty to sale withgnt 
redeeming, subject, however, to the prior mortgage. 

Section 56 of the Transfe® of Property Act is 

x e 
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limited in its operation to “cGases in which the 
partyeclaiming the marshalling is a purchaser and the 
party against whom it is claimed is the original mort- 
gagor. S, Hrroman v. TANILIQOMAL, 88. L. R. ag 
Purchasers under different ` mortgage 
decrees—-Right to possession—Priority—Suit by first 
mortgagee—Right of puisee mortgagee to redeem. 








Where mortgages are without possession, Mie right 
to possession of purchasers under different mortgage 
decrees depends upon priority of purchase and not 
priority of mortgage. 


A puisne mortgagee is entitled to redeem the prior 
mortyage whether or, not he is made a party to a 
suit by the first mortgagee. 


There can be no merger unless the holder of the 
incumbrance becomes absolutely entitled. The 
purchaser at a first mortgagee’s sale can always use 
the first mortgage as a shield against the puisne 
mortgagee, S$. CHANDULBAI v. BASARMAL TOPANMAL, 
8S. L. R. 264 67 


suit on—Auction-purchaser of the rights 
‘ of mortgagor party to sutt—Original mortgagor, 
whether necessary party—dMarshalling—Property 
not mortgaged-——-Mortgagee, whether compelled to 
realise his mortgage-money from such property 
first. 

A. puispe encumbrancer cannot, ou the priuciple 
of marshalling, compel & prior encumbrancer to 
proceed against properties not mortgaged to the 
former, when the latter could not, by the con. 
duct of the puisne encumbrancer himself, include 
it in the suit and obtain an order for sale as 
against it. 


Where an auction-purchaser of the rights of an 
original mortgagor effectively represents him ina 
mortgage suit and when the opposite party can- 
not show howhis interest can be affected by the 
absence of the original mortgagor from the suit, the 
original mortgagor is not a necessary party to the 








suit. M. MULLA VEETTIL SEBTHIKUTT!L V, KUNHI 
KOYAMUTTI NAHA - 386G 

.—— Redemption 624 
e — aaa Mortgage split up—Co-mort- 





gagor, right of, to redeem his share and to take 
possession——Possession, nature of. 


Where a mortgage has been split up by the acts 
of the mortgagors or mortgagees or both, å co- 
mortgagor is entitled to a decree for redemption of 
his undivided share and to be placed in possession 
of that share as a tenant-in-common with the other 
sharer or $harers. Me PALOTT CHANDU v. KOLATHUNM 
KABAMMAL CHAPPILLA, (19:5) M. W. N. 189 2468 


--— not allowed before 59 years 
—No clog on equity of redemption. 

Where a mortgage-deed ensured to the mortgagee 
possession for 59 years before the mortgagor was 
entitled to redeem ; 


Sree 








Held, that the mogtgage could not be redeemed 


before the expiration of that period. As DULARI +, 
Lat BAHADUR SINGH 1 29 
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— Redemption out of Court —Accounts, 
adjustment of-—Suit for sus ‘plus profits, maintain 
ability of. 7 


Where redemptidh takes place privately or out of 
Court, it is at the option of the parties to adjust the 
accounts and settle their differences amicably or to 
allow redemption to be affected on payment of the 
principal money secured by the mortgage under 
protest, leaving the other matters in difference 
between them to be adjusted thereafter through 
Court. 

Where redemption had taken place out of Court 
and there was nothing to indicate that any adjust- 
ment of accounts had been made or that the payment 
had been accepted in full satisfaction of all li&bilities 
arising out of the mortgage : 





Held, that a suit for surplus profits was maintain- 
able. Os Ras RAGHUBAR SINGH v. BIKRAMAJIT SINGH, 
18 O. C. 30 171 


—- Sale—Sale-deed of mortgagee rights— 
Consideration, whether mortgagor can question the 
passing of—Sale-deed, necessity not mentioned tn, 
effect of. 

If the assignee of a mortgagoe right brings 
a suit on the basis of tho mortgage, the mortgagor 
or his transferees cannot question the passing of 
the cousideration of the assigument between the 
mortgagee and the plaintiff. 


The absence of any mention of necessity in the 
bond on which the loan is taken is no ground for 
holding that the tiansaction is fictitious. A, MUHAM- 
MAD HAMID ALI KHAN v. MUHAMMAD AsGHAR ATI 
Kuan 





——-Sale subject to mortgage—Prior 
mortgagee, right of, to question validity of subse- 
quent mortgage 

Subrogation — Earlier 
paid of partly by subsequent mortgagee’s money and 
partly by mortgagor—Priority, right of, extent of. 





a 








16 is noi only when the person claiming subrogation 
discharges the entire debt that he is so entitled. 

Therefore, where an earlier mortgage-debt was 
discharged partly by the money advanced by a sub- 
sequent mortgagee and partly by the mortgagor him. 
self, the subsequent mortgagee is entitled to priority 
to the extent to which his money was applied to pay 
off the earlier debt. Ma SWAMINATHA PILLAI ~. 
KRISHNA IYER, 28 M. L, J. 484 966 


=~Clecre €—Property formed into new 
mahal — New description not given in decree— 
Amendment of decree— Failure of justice 304 


~Ceed—Provision for oag ening in- 
terest on default, whether penal. 











kaaranan ri aka 


A provision for compound interest on default is 
not penal by itself, but a provision for compound 
interest at an appreciably higher rate than the rate 
mentioned as payable till default may be penal, 
WI, GUANTASALA SESTHARAMIAH V. TADEPALLI Prr- 
CHAYYA « 860 


Wortgagee from maintenance-holder, right of 
i : 529 


INDIAN GASES. . - 


a 
mortgage 


- E1915 


Mortgagor allowed to redeemin part—Contract 
—Integrity of mortgage, if broken—Co-heirs re- 
deeming a mortgage — Charge —Dispossession by 
other co-heirs—Suit for possession, maintainability 
tof á 9 

inheriting interest in prior mortgage— 

Extinguishment of prior morigage-—Merger — Subse- 

queni mortgagee, right of. 








© 

Where a mortgagor inherits tho interest of the 
mortgagee under a prior mortgage, the prior mort- 
gage is extinguished, and the mortgagor cannot set 
it up against a subsequent mortgagee. 

Acquisitions by a mortgagor enure asa rule for 
the benefit of his mortgagee, thereby increasing the 
value of his security. Ae RADAN v. MURARI LAL, 33 
A. L J, 897; 87 A. 309 > - 973 


, when enpitled to redeem — Corttract, en- 
forcement of—Notice for payment within the term— 
Interest for whole term, whether can be realised. 





A mortgagor is not entitled to redeem before 
the debé becomes due, even though he may offer 
to pay interest for the whole period. 

lf the mortgagee makes a demand ‘for payment 
within the term and the mortgagor complies, the 
mortgagee cannot insist upon payment of interest 
for the whole of the term l 

Where the mortgagee has given notice requiring 
payment within the term, he cannot withdraw it 
without the consent of the mortgagor. C.» PROKASH 
CHANDRA GHOSE ù. MASAN BANU Bır, 19 C. W. N 
389 450 


Mortgagor and mortgagee — Benami 
transaction—Mortgage executed to defraud creditors 
—Claim petitions “filed by mortgagee dismissed— 
Subsequent suit npon mortgage—Mortgagor, if can 
plead invalidity of mortgage for want of considera- 
iliac ae 





aana Compromise — Equity _ of 
redemption, agreement to release < 


— aaa Rights of mortgagor . over 
morigaged property pendiny suit on mortgage—Right 
of lessee under mortgagor—~Transfer of Property Act 
(IF of 1882), ss. 8,36, 44, 52, 73, application of, to 
execution sales—Substitution, doctrine of. 


Where a lease of the mortgaged-lands was made by 
the mortgagor for one year from July 1907 to July 
1908 and the plaintiff purchased in Court auction in 
November 1907 in execytion of a mortgage-decree 
not only the lands but also the crops standing thereon 
and the sale was confirmed in December 1907 and 
the crops harvested in January 1908: 

Held, that a decree for sale, and the Court auction- 
sale held in pursuance thereof, will not affect the 
rights of the defendant lessee to the beneficial gn- 
joyment of the crops, and that the purchase of the 
crops by the plaintiff in the Court auction did not 
pive the plaintiff a title to the crops but only to what 
took the place of the right to the crops which wou 
have vested in the mortgagor judgment-debtor if he 
had not parted with such right. 

Yearly leases “and such other acts ug aro cither 
necessary or pe ordinary reasdhable incidents of an 
igterim beneficial enjoyment are not affected by 
Aba auction-sale” though they “are mado pendente 
ite, 

: A 
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A purchaser gets title not only to the property 
purchased but also to whatever has been lawfufly 
substituted for the whole or part of the property sold 
to him. The larger right of the owner of a land to 
e athe profits and crops growing on that land includes 
the smaller right to the rent reserved to him in con- 
sideration of his having parted with the right to the 
crops themselves in favonr of lessees. 


Neither section 8 nor section 86 of the Transfer of 
Property Act applies to transfer of rights by execu- 
tion sale. Section 86 of the Act about the daily 
accrual of rent applies only in the absence of a 
contract to the contrary. 


Sections 44 and 73 of Ag@ IV of 1882 lay down the 
principle of the substitution of properties and securi- 
ties in favour of persons who, through no fault of 
their own, are deprived of the original rights and 
securities. M. PENUMETA SUBBARAJU V. VEEGESENA 
SERTHARAMARAIU, 17 M. L. T. 57; (1915) M. W.N. 
174 232 


$$ m Usufructuary mortgage— 
Consideration, portion of, unpaid—Unregistered 
letter passed, undertaking to give credit for interest, 
admissibility of—Registration Act (XVI of 1908), 
s. 49—Mortgagee admitting non-payment hub con- 
tending that separate suit ought to bo brought— 
Plea, if valid~~Decree, if to be given for full amount 
of mortgage—Litigation expenses, liability for— 


Burden of proof 186 
Mosque. See MUHAMMADAN Law. 
Muhammadan Law—Dower ~— Shia 


School — Deferred dower, widows- claim for, as 
against other heirs of her late husband—Hstate, 
widows possession. of —Decree for dower, enforcement 
of —Estate, Court's possession of, if necessary—Proper 
procedure in such cases—Administration suit, nature 
of —Childless widow, right of, to share. , 


Where in the face of au agreement for paymeut of 
the dower at a very large sum at the marriage of 
a Muhammadan lady, it is contended that neither the 
husband intended nor the wife expected that the dower 
should actually be paid at that sum: 


Held, that before theecontention could prevail it 
must be established that the sum named was so 
extravagant and beyond the means of the bride- 
groom to satisfy and the agreement for its pay- 
ment could not have been intended by either party 
thereto to be operative and must be deemed merely 
as security for an adequate provision for the wife. 


Under the Muhammadan Law, when a widow is in 
* possession of the undistributed property of her 
deceased husband, and her dower or any part of it 
is due and unpaid, she is entitled, as against the 
other heirs of her husband, to retain such possession 
until her dower-debt is paid, provided that her 
possession was obtained lawfully and without force 
or fraud. ._ A 
» But if such a pase the widow may be required to 
account for the profits receivedeby her; but she 
would be entitled to have sak off against thee sum 
received by her the income she, might have made 
fram her dower-money if it bad boen paid to her im- 
mediately òn the death of her husband. 
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The Glaim for dower is a debt due from the entire 
estate of the deceased, and ranks equally and rate- 
ably with the claims of other credifors. 


Consequently, the share taken by the widow, by 
right of inheritance, is liable proportionately for 
the satisfaction of her dowgr-debt in the same way 
as the shares taken by the other heirs and the 
liability of each heir is limited io the esent of 
assets in his or her hands, 

Thus where the widow has obiained and retained 
possession of the centire estate, she has no canse of 
action for a money decree against the other heirs, a 
decree made against thém being incapable of execu- 
tion 444, ex hypothesi, no portion of the estate sought 
to be pursued is in their hands. 

In a case of this description, if the widow desires 
to have the question of her dower settled, the proper 
course for her to follow is to institute an adminis- 
tration snit, in which the property can be placed in 
the hands df the Court, the amount of her claim, 
if disputed, investigated, and appropriate directions 
given forthe satisfaction of her claim by sale of 
the assets or otherwise. 

In a case in which the widow is In possession of 
no portion of the estate, she may suc the persons in 
possession to enforce her claim, obtain a decrce for 
the entire amount and realize the sum due out of the 
asscts in their hands. 

In the case where the widow is in possession of a 
portion of the estate and the other heirs have 
possession of the remainder, she can sock to recover 
her dower by-way of an administration suit or by 
a suit against the other heirs, provided she offers to 
surrender possession of tho property in her hands, It 
she adopts tho latter alternative, the litigation really 
assumes the character of an administration suit. 

A childless widow, under the Shia Law, takes no 
share in her husband’s land, but she is entitled to her 
share in the value of the buildings created thercin, 
as well as in his moveable property. ©. MONAMMAD 
SHARAFAT v, WAHIDA SULTAN BEGUNM, 19 C. W. N. 502; 


210. L. J. 319 

$$ ————- Gift made in lew of 
dower-—~Death-bed illness —Gift, principles of, appli- 
cability of. 

Tho provisions of the Muhammadan Law applicable 
to gifts made by persons labouring under a fatal dis- 
ease, do not apply toa so-called gift made in lien of a 
dower-debt which is really of the nature of a sale. 
C. ESAHUQ CHOWDHURY V. ABEDANNISSA Bist, 19 C, 
W. N. 325; 42 C. 361 











Inheritance—Suit by 
one heir against another for his share of property of 
deceased—Partial partition, principle of—Proper 
mode “of relief. x 
Under Muhammadan Law the estate of a deceased 

person devolves on his death on his heirs, each 

of whom becomes entitled to his definite fraction 
of every part of the estate. Therefore a suit in 
which one heir claims to receive his share of the 
property of the deceased from another heir is not 

a suit for “partial partition,’ as understood in 

Hmdu Law. Such a suit is legally maintainable though 

it ought, asarulep to take the form of a suit 

for the administration of tho estate of the deceased. 

RI. MOIDEENSA ROWTHEN v, MAHAMMAD Kasia Row- 


THEN - 895 
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e . 
Se e ee MAAA C—C onsen or 
ratification of grandfather —Repudiation—Puberty. 

According to Mukammadan Law tho marriage of 
a minor girl with the consent or ratification of her 
grandfather is valid and she has no option to repudiate 
it on attaining majority, whether the marriage has 
been consummated or not. 

A M@hammadan girl over 15 years of age is to be 
presumed adult in default of any other evidence to 
the contrary. P, Kuair Din v. HAKIM Bist, 29 P. 
W. R. 1915; 97 P. L. R. 1915 : 42 


Minor — Father-in-law, 
whether legal guardian of his minor daughigr-in- 
lew—De facto guardian, power of, to mortgage 
minors property to purchase other properties for 
her-—Purchase beneficial—Morigage, whether binding 
on minor-—Minor,- whether can retain property 
and avoid attendant liability to pay mortgage 
amownt, . 
Under the Muhammadan Law, a father-in-law is 

not a legal guardian of his minor daughter-in-law. 

A. de facto guardian of a Muhammadan minor is 
not entitled to mortgage the minor’s’ properties for 
- purchasing other properties for her, even though the 
same may be beneficial to her. 

Therefore, a mortgage so cxecutedis not binding 
on herbut if she disclaims liability to pay the 
mortgage amount, she must give ap her rights to 
the property purchased. M. Rania Biv. ANGAPPAN, 
2 L. W. 369 714 
e—a —--—- Religious office, 

suit for possession of-—Functions must be recognised 

by Muhammadan Law— Test—Civil Procedure Code 

(Act V of 1908), s. 9. 

The existence of an office involves the existence 
of some duties to be performed by the holder of the 
office. g 

Therefore a suit for the possession of an alleged 
hereditary office, the functions appurtenant to which 
are the digging up and burying up a pot, distribut- 
ing sherbet, collecting money and distributing a 
sinall portion of the collection and reciting portions 
of the Koran is not maintainable as it is not for a 
religious office and a claim in regard thereto is not a 
suit of a civil nature cognisable by a Civil Court. 

A religious office as known to Muhammadan Lew 
must in its nature be for the performance of certain 
functions which are recognised by the Muhammadan 
Law as necessary or at any rate as proper to be 
performed in connection with the religion of Islam. 
M, MAHOMED SAHIB v. SYED SAHIB, 17 M. L. T. 256 
: 459 


~—Wadqf property— 
Resumption by Government—Property given back to 
grantor-—Grantor issuing inam deeds in*favour of 
mutwalli—Inference—Mutwalli, subject to waqif— 
Removal of mutwalli—Reswmption of inam by Sove- 
reign— Courts, jurisdiction of —Mosque, object of— 
Succession to office of mosque, principle of—Kazi, 
power of—Age of majority, whether applicable to 
offices involving performance of religious duties— 
Right to collect Government Revenue, suit fort- 
Certificate - Pensions Act (XXII af 1871), s. 6. 
Sadasiva Aiyar and Napier, JJ —Where the villages 

granted by the Muhammadan Government as imame 

for carrying op the religious worship in a mosque, 

















INDIAN CASES. 


Muhammadan Law-—conid. 


were resumed by the British Government and given 
batk to the grantors, bute the inam title-deeds were 
issued in the name of the mutwall. for the time 
being to be nominated by the grantors: 


Held, that the intention was to make agrant ofe © 


the villages an inam to the original waqif or founder 
of the endowment and not to the  mutwalli 
himself personally. ‘ 

Whore the nutieall of a mosque has to be recognised 
and re-appointed at each succession by the wagif the 
former cannot claim a hereditary right in such office 
nor can a Will made by his father in his favour 
enhance his right in this respect. 

A mutwall:' of a mosque is entirely subject 
to the control of the wagif@nd is removeable by him 
at his will for proper reasons. 

Where a mutwalli defies the anthority of the wagif 
and fails to submit accounts when vequired to 
do so, a proper reason exists for his removal. 


A resumption by the Sovereign of an inam is an 
act of sovereignty which cannot be questioned by 
Municipal Courts. 


Sadasiva Atyar, J.—No distinction should be drawn 
between mosque and mosque, and all mosques 
should be treated as being intended for use of the 
Mussalman public inthe same degree. 


A determination of the question of succession to an 
office in a mosque endowment depends not on the 
general law of property, but upon the rules which 
the founder of the endowment established. 


Ordinarily under the Muhammadan Law ‘ the 
power of the removal of the mutwallé is vested in 
the Kazi but if under the original scheme, settled by 
the wagtf, the grantor reserved to himself and to 
his heirs the power of removing the mutwalli and 
of making nominations from time to time, sucha 
power would not be illegal, provided it is not detri- 
mental to the interests of the mosque. 


The age of majority fixed by the Indian Majority 
Act does not apply to offices which involve the per- 


- formance of religious duties, 


A right to collect Government Revenue from the 
villages granted as an endowment to a religious office, 
cannot be sued for in d Civil Court, unless upon a 
certificate obtained under section 6 of the Pensions 
Act (XXIII of 1871). M? MAHOMED KADIR r, 
GHULAM MAHOMED ALI . 934 


Mulgeni lease—Transfer of Property Act (IV of 
1882), applicability of—Registration, whether neces- 
sary. 

The Transfer of Property Act does not apply to 
mulgent leases. Where the defendant has been as- 
serting for 40 years that he has mulgeni rights over 
a land the only -inference is that the defendant 
had such rights. No registered document is necessary 
to prove such a lease. WM. RAGHAVA ŪHARLU v. 
SECRETARY OF State, (1915) M. W. N. 271 . 599 


Mutation register, what if 695 
NMuté. See HINDU Lew; RELIGIOUS ENDOWMENT. 


Nattukottai Chetties—tTrade assets—Pte- 
sumption—Privaté right in property, how claimeg 


as £ o 


[1915 ° 
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e 
Negotiable Instruments Act (XXVI 
., OF 1881)—Hundi—Consideration—Plaintiff giv- 

ing evidence for consideration—Presumption, whether 
- arises, 


Under the Negotiable Instruments Act it must be 
peeyimed that when a hundi was drawn some con- 
sideration did pass, unless rebutting evidence is given 
as to its failure. But ifthe plaintiff himself chose to 
give evidence at the first instancegs to consideration 
which was disbelieved by the Court, no such pre- 
sumption arises. A. KISHEN Banas v. GHURE 
Mat, 18 A. L. J, 322 390 











suit on—Egecutant, whether can plead payee to be 
only bentmidar—Conditionalgendorsement of pro- 
missory note to another--Failure of condition— 
Possession of note not parted with—Note not reen- 
dorsed—Payee, right of, to Sue—Endorsement in 
favour of one of the debtors, effect of—Holder not in 
his own right for consideration—Debt, whether dis- 
charged, 


The executants of a promissory note cannot plead 
that the payee named therein, is only a benamidar 
for another. 

A mere conditional endorsement of a promissory 
note in favour of another when not followed up by 
delivery up of the note, does not vest the title in the 
note in thé endorsee and no re-endorsemont is neces- 
sary to vest the title back in the original payee to 
entitle him to sue on it, - 

An endorsement on a promissory note in favour 
of one of the debtors does not discharge the debt 
when the debtor is not a holder in his own right for 
consideration. M. Pasupariy Iyer v. RAMAN 
Cretrry, (1915) M. W. N. 227 501 


i aana — S. ] L8—Promissory note 
' —Presumption as to consideration—Onns. 





Under section 118 ofthe Negotiable Instraments 


Act the initial presumption is that a promissory note 
was executed for consideration and the onus lies on 
the executant to prove that no consideration passed. 


Where the consideration of a promissory note was 
stated to be the sum of Rs. 30,000 borrowed in cash 
by the defendwat executant and in the course of the 
| pleadings the plaintiff was conftrained to admit that 
the consideration as stated in the promissory note did 
not pass, the initial presumption is rebutted and the 
‘onus is shifted on the plaintiff to prove affirmatively 
that the pro-note was executed by the defendant for 
full consideration. P. ZOHRA JAN 1, RAJAN, BIBI, 
62 P. W. R. 1915; 48 P. R. 1915; 146 P. L. R. a 


Ld 
Non-~occupancy right, extinction of—Re- 
linquishment, 

Where the worship of the thakur is a necessary 
condition of a tenancy, the entire noglect to take pos- 
session andcarry on the worship amounts to evidence 
of relinquishment and repudiation. C. Monan Das «v. 
JAGABANDHU Rabr ° 4 


e 
Notice. See Transrer oF Propsrgy Act, s. 111. 
Burden of proof m . 462 


Nuisarçūe. See ÜRIMINAL PROCEDURE Conde, s. 
193, 
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Objection to finding not filed within time al- 
lowed effect of-Appellate Court, power of, to go 
behind finding 597 


Occupan cy holding, Ajik ang off 343 


Occupancy right. See AGRA Tenancy Act, 
s. LI. . 


s acquisition of—Moka@rt 
right, extingnishment of 374 


s nature of— Facts negativ- 














ing right 
Onus. 


OpiumeAct (I of 1878), S. 3—Investiture 

of powers—Criminal Procedure Code (Act V of 1898), 

s, 39—Aagistrate—‘Specially empowered’—‘ Generally 

empowered’ —Notification by Government empowering 

all second class Magistrates to try cases under Opium 

Act, if amounts to ‘specially empowered’—Jurisdic- 

tion. 3 

The word ‘specially’ in ‘specially empowored’ 
occurring in section 3 of the Opium Act, 1878, is 
used in speaking of individuals and in contrast with 
the word ‘generally.’ 

When by a notification of the Government a class 
of officials is invested with powers to try certain 
offences, such officials are only ‘generally empowered’ 
and not ‘specially empowered.’ 

The language of section 39 of the Criminal Pro- 
cedure Code explained. 

Per Seshagiri Aiyar, J.—A, notifiention empowering 
nll second class Magistrates to try such offences 
under the Opium Act is «lira vires of the powers 
given by the Act, as its effect is to enlarge the 
definition of Magistrate as given therein. M. 
MAHOMED Kasim Vv, EMPEROR, 2 L. W. 288: 17 M. L. 
T. 191; (1915) M. W. N. 269; 16 Or, L. J. 268 156 


Oudh Rent Act (XXII of 1886), s. 52 
929 


See BURDEN OF PROOF, 


$$ o — S, LOTH—Perpetuity, land 
acquired in, at favourable rent-~Presumption, legal 

— Lease, perpetual and heritable—Construction of 

document— Compromise and lease, interpretation of -— 

Enhancement of rent after lessee’s death, condition 

as to, effect of. 

Section 107 H, second clause, of the Onudh Rent 
Act does not require thatthe land should have been 
acquired in perpetuity at a favourable rate of rent, 
provided that the rate of rent is now favourable; 7, e., 
it requires simply that the original acquisition onght 
to have been in perpetuity. 

The law cannot presume a lease to be perpetual 
and heritable unless it does say so clearly and 
definitely. | i 

Where in compyomising a suit the landlord granted 
the opposite party some land on lease ata fixed rent 
on condition that after that party's death he might 
raise the rent entered in the lease: 

Held, that the land was not “acquired in perpe- 
tunity” within the meaning of the second clause of 
secon 107 H of the Oudh Rent Act. U, Pa.B R. 
JANGI v. SrED MUHAMMAD Nas», 2 O. L. J. 395 471 


S. 108 (10)—Declaration 
that plaintif is not tenant but under-proprietor, suit 
for, mpintainability of-——Jurisdiction of Civil and 
Revenue Courts. 

Section 108 (10) of the Oudh Rent Act applies not 
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| | 
only to under-proprietors whose rights as such have 


been declared bp a competent Court or admitted by’ 


the superior proprietor, but also to persons who claim 
to be under-proprietors but ‘are asserted by the 
superior proprietor to bê tenants, And such persons 
cannot suo in a Civil Court for declaration of their 
itl? to wnder-proprietary rights until they have 
instituted a suit inthe Revenue Courts under section 
108 (10) of the Oundh Rent Act. O. Lanra SINGH 
y., Humayun QADAR, 20. L. J. 145 3 
nS a | 08, cl. ( 1Q)—Rival 
tenants, contest to cultivate same lund between. 
Section 108, clause (10), of the Ondh Rent Aci, 
has no application where the contest is one between 
rival tenants claiming to oultivate the same land. 




















QO. Karar Natu v. Mata Din, 18 0. 0.48 859 
s 126 (|) 236 
Quster. See ADVERSE POSSESSION. 


z 4 9 
Pandarasannadhi, See Hinnu Law. 
Pardon. See ÜRIMINAL PROCEDURR Cops, s. 337. 


Parsi Intestate Succession Act 
(XXI of- 1865), SS. 3, 5, 6, 7 —Buccession 
Act (X of 1865), ss. 72, 80—Direction in Will eaclud- 
ing particular heir or next of kin, how far effective 
Construction of Will — Canons of constiruction— 
“Without any qualifying terms” im s. 80 of Succession 
Act, meaning of, 

N,a Parsi, died leaving a son, J, two daughters 
and heirs of a predeceased daughter. By his Will N 
directed his oxecntors to hold the residue of NS 
estate upon trust to pay the net income thereof to 
his son, J, during his life-time. Inthe ovent of J 
dying without leaving any issue but only a widow, 
the executors were directed to pay her rupees ten 
thousand (Rs. 10,000) absolutely and after providing 
for J’s funeral expenses to appropriate half of the 
balance of the residuary estate to specified charitable 
objects and to divide the other moiety amongst the heirs 
according to the law of imtestate succession amongst 
Parsis, but excluding the wigow of J from getting any 
share in such distribution. J died leaving only a 
widow D, whoclaimed as an heir of J contending 
that though the above direction excluded her as an 
heir of N, it did not exclude her as an heir of J: 

Heid, that upon a reasonable construction of the 
above clause, the testator intended that Js widow 
should be entirely excluded from any share in the 
distribution, whether as an heir of J or otherwise. 

The words “without any qualifying terms” in 
section 80 of the Succession Act refer to the heirs, 


and not to the bequest. S. DINBAL wv. NUSSERWANJI 
R. MERTA 
Partition. See Bunprist Lay; HINDU Law; 


MUHAMMADAN Law; U. P, LAND REVENUR ACT, 
ss. 118, 233. 

Effect of perfect partition—No new 
wajib-ul-araiz for new mahals framed—Custom or 
contract—Proof— Claim by a sharer in one of 
the new mahals to pre-empt property in another®of 
those mahals in which he was not a sharer 
maintainability of 4 3 
— Hindu Law—Joint family—Preliminary 
decree for partition, whether effeats severance of 
co-parcenary~-Holder of preliminary dec®ee for 
partition, death of -Widow, whether proper legal 
representative 543 








kanan abaan 





Partition—ooncld. : , 


ceipt of amounts invested by manager-—Suit to 
recover, nature of 953 
of land—Trees go with band. e° 

Trees growing upon land, the subject of a partition 
by the Revenue Authoritios, go with the land and if not 
excluded must be deemed to have been allotted to 
him to whom the land was allotted. A. SUNDER LAT, 
v. DHARAM Pat 8 








Pauper application—Power to extend time . 


-—~Presumption when Court-fee paid and accepted by 
Court — Conversion of pauper application iyto regular 
suit—Relinguishment®f part claim, effect of. 

As a general rule when once a Court has admitted 
and registered a plaigt, it cannot subsequently reject 
it; anda Court may be taken to have extended the 
time and to have treated the time when the Court-fees 
were actually paid as the time fixed for payment 
when it accepts them on that date. 

The mere relinquishment of a portion of the relief 
claimed ina plaint does not make it a new one. 

A. pauper suit can be converted into a regular suit 
and limitation reckons from the date when the pauper 
petition was filed. M, MARIA THANGATHAMMAL v. 
IRAVATHHSWARA Iyer, (1915) M. W. N. 228 504 


Penal Code (Act XLV of I860), ss. 


82, 83, 354, 376 —Rape by boy of tender age— ; 


Presumption. 

The presumption of English Law against the 
possibility of the commission of the offence of rape 
by a boy under the age of 14 years has no applica. 
tion in India. Such a question isa question of fact 


only. A. EMPEROR v. Paras Raw Duss, 13 A. L, 
J. 254; 37 A. 187; 16 Cr. L. J, 322 658 
at on Sa OS 658 











Evidence judicially recorded—Judge’s duty to believe 
or disbelieve witness before him— Finding, when 
irrelevant, 

It is exceedingly dangerous to appeal from 
evidence judicially recprded under th sanction of 
cross-examination to statements made to the Police 
which aro not judicially recorded. 

It is the Judge’s duty to make up his mind while 


the witness is before him whether he is a witness of’ 


truth or falsehood; ‘and it is only when the Judge 
sees any reason to distrust his evidence that omissions 
in a Police record can become of any importance. 
Such findings as this: “It is not clear whether the 
name of Mahabir appears in the Police papers or not,” 
are wholly irrelevant. Ce JANG Rar v. EMPEROR, 
19 C. W. N. 217; 16 Or. L. J. 318 
s. 149 649 
c SS. 182, Z11—“Charge,” what 
amounts to-—Prosecution for giving false informa- 
tion, where tan be instituted—Oriminal Procedure 
Code (Act V of 1898), ss. 15, 208—“Right of *com- 
plainant ® produce witnesses. ; 








should be seerched@ecause there is reason ¢o suspect 
the conduct of the® owners of those houses edoes not’ 
amount to a “charge” within the meaning ‘& section 
21] of the Indian Penal Code, i ' 


(1915 


A. mere suggestion to the Poltce that certain houses — 


© ng suit: Forn Property, specific, of members 
of Hindu family, managed by one. member—Re-. 


~ 
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Penal Code—contd. 
$ 


A. prosecution under section 182 of tho Indian - 


Penal Code can be instituted only after sanction 


“ has been obtained under soction 195 of the Criminal 


- complaint. 


Procedure Code or onthe cemplaint of the publi® 
servant to whom the false information is given. 
A Magistrate should not dismiss a complaint under 


ction 203 of the Criminal Procedure Code without ° 


giving the complainant an opportunity of proving his 
Ma SOLAIMUTHU PILLAI v. MUBUGAIH 
Moopan, (1915) M. W. N. 272; 16 Cr. L. J. 423 

: 999 
amma S. 199—False declaration before 

Mamlatdar to obtain certificate of solvency for pur- 

poses of Abkuri license~-Offence. 

A false declaration made to a Mamlatdar in the 
hope of obtaining a -certificate of solvency for the 
purpose of securing a liggnse from the Abkari 
officials, is not such a declaration as a Court of Justice 
or any public servant or any person is bound by law 
or authorised by law to receive, and hence does not 
come within the purview of section 199 of the 
Penal Code. Ba EMPEROR ~v. RAJAPPA RAMAPPA 
KALAD, 17 Bou. L. R. 222; 16 Cr. L. J. 309 - 645 


S. Z09—Criminal Procedure Code 
(Act V of 1898), s. 195—Sanction to prosecute —High 
Courts Act, 24 & 25 Vic., C. 104, s. 14 High Court's 
gurisdiction—Delay in applying-—Mala fides. 

The orders of a Munsif and an Additional District 











T udge refusing to grant an application for sanction 


to prosecute are not orders of a Criminal Court and, 
therefore, cannot be revised by the High Court under 
section 489 of the Code of Criminal Procedure. 
Under section 14 of 24 and 25 Vic., C. 104, the High 
Court in its criminal jurisdiction has power to deal 
with such orders under section 115 of the Civil Proce- 
dure Code and section 15 of 24 & 25 Vic., ©. 104, 
Where a prosecution is | undertaken by the 
Government, meré delay in applying for the sanction 
to prosecute cannot be taken as suggesting mala fides. 
Ca DEPUTY LEGAL REMEMBRANCER AND PUBLIC PRO- 
SECUTOR V. RAM Upar SINGH, 19 ©. W. N. 447; 21 C. 
L, J. 198; 16 Cr, L. J. 286 334 
aa 999, 108 


ss, 211 
Tamanan S. 215, applicability of-—Thief 
himself taking gratification to restore stolen property 
Conviction, legality of. , 
Section,215, Indian Penal Code, is not intended to 





‘apply to the thief hims@lf, and, therefore, where 


a man is convicted of theft, he ought not to be also 
convicted under section 219 of taking a gratifica- 
tion to restore the stolen property. U. Bs EMPBROR 
v. NGA NYAN, U. B, R. (1914) II, 48; 16 Cr. L. E o 





C atasak 


S, 235—Possession of instruments 
for counterfeiting coin—Accused’s knowledge, if 
a -naterial—Criminal Procedure Code (Act V of 1898), 
s. 108 (2) —Search—Procedure. 
Fora conviction under section 235 of the Indian 


e Penal Code, it is not only necessary that the accused 


should be in possession of the instruments or materials 
for counterfeiting coin but it should also be 
proved that the possession was within the uccused’s 
knowledge ` ii 

In conducting sêarches the provigions of section 
103 (2) of the .Oriminal Procedpre Code should, be 


strictl complied" with, Ls Ba NGA SAN NYEIN v 

EMPEROR, 16 OR. L. J. 264. 9 o? 152 
Se s 
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+ 
——— SS, 247, 352, scope of—Com- 
plainayt absent —Accused, acquittal of—Deuth of 
complainant— Substitution of name of legal represen- 
tative —Compoundable offence. 

Where the man on whose complaint a prosecution 
under section 352 of the Indian Penal Code was started, 
died, and on his death, his nephew applied to be 
substituted in place of his deceased uncle: 

Held, that no substitution should be allowed and an 
order should be passed under section 247 acqufftting 
the accused on the failure of the complainant to 
appear at the hearing of the case, unless for some 
reason the Magistrate thought proper to adjourn the 
case to some other day. C. PURNA CHANDRA v. 
DENGAR CHANDRA, 19 C. W. N. 384; 16 Cr, L. J. 329 

. 658 


— SS, 302, 304A —Administering 
poison as a love potion—Rash and negligent act— 
Criminal Procedure Code (Act F of 1898), ss. 236, 
237, 807—Trial for murder—Charge under s. 304A 
not framed = Conviction wider 8. 304A. 

Where arsenic oxide was deliberately administered 
to amanasalove potion by his wife with the con- 
nivance of her mother who had procured the stuff 
in some way and given if to her daughter: 

Held, that as to dealin this way as a love potion 
with a most deadly form of poison is to act both 
rashly and negligently in whatever walk of life the 
person so doing may be, an offence under section 804A 
of the Indian Penal Code was clearly made out 
against the wife, and the mother was guilty of 
abetment: 

Held further, that although uo charge under 
section 304A is framed at the trial for murder, on 
reference under section 307 of the Criminal Proceduro 
Code the High Courtis competent under sections 286, 
237 of the Code to record conviction under sec- 
tion 304A. B. EMPEROR v. RAMAVA CHENNAPPA, 17 
Box. L. R. 217; 16 Cr. L. J. 305 


—CGonspiracy—MurderSedition—Charge not speci- 
fying date agreed on to commit murder ete., whether 
vague—-Hvidence Act (T of 1872), ss. 10, 114, 183— 
Scope of s. 10-——Illustration to s. 10—Interpretation 
of Statute—Illustration, whether express provision of 
law—Acts done by co-conspirators, when evidence 
against others—Approver, evidence of, value of —Con- 
viction based on such evidence, legality of-—Coriobora- 
tion, necessity of ~Criminal Procedure Code (Act V 
of 1898), ss. 337, 8364—Pardon, grant of—~Magistrate, 
power of —Accused charged of one conspiracy, whether 
can be found guilty of another—-Conspiracy, member 
of, liability of--Conspiracy to commit murder— 
Offence, nature of—Punishment, considerations in— 
Members joining before and after murder-—~Deposition 
of witn@ss, weight of—Deficiencies, effect of—Iralse 
denial by wccused—Presumption-—Confession, record- 
ing of ~Confession retracted, evidentiary value of— 
Contempt of Court—Newspaper Article. 








Where a charge of criminal conspiracy to com- 
mit the offence of murder omits to specify (a) the 


è date on which the accused persons are alleged to 


have agreed inter se to commit the murder, (6) “the 
othet places” in British India where they are said to 
have so agreed, and fc) the person or persons whom 
they aro alleged to have agreed to murder: 

td 


° 
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Held, (per Johnstone, J) that fhe charge is not 
vague, inasmuch as : 

(1) it is not necessary for the prosbcution to 
altampt to fix a precise date for the inauguration of 
the conspiracy; if is sufficient if they state and prove 
that between certain dates a conspiracy was in 
existence; j 

(2) the accused have not been in any way 
prejudiced .by the ue of the phrase “ other places” 
ande nothing has been unfairly sprung upon them 
under cover of that phrase; 

(3) the omission to specify the, person or persons 
could not in fact mislead the accused and has not 
occasioned a failure of justice and cannot be 
regarded at any stage of the case as material. 

Held, (per Rattigan, J.) that these omissipns in no 
way prejudiced the accused, who were all defended 
by Counsel, and were fully cognizant of the nature 
and particulars of the case which each of them 
had to meet and that even if it be assumed 
that the particulars referred to should have been 
set forth in the charge, the defect was cured 
by sections 225 and 587 of the Criminal Pro- 
cedure Code; and that if was not incumbent upon 
the prosecution to specify any such particulars 
in the charge. 

Semble :—Jt would make it impossible for the 
prosecution to succeed on a charge of conspiracy 


if such a charge could not be substantiated 
without proving the exact date on which. each 
alleged conspirator entered into the conspiracy. 


Per Cowrt,—Section 10 of the Evidence Act is wider 
than the English Law andthe words “reasonable ground 
to believe’ in the section are not equivalent to proof 
and where the prosecution have produced.prima facie 
proof of & conspiracy to commit murder and 
where the accused were one and all members of 
that conspiracy, anything said, done or written 
by any one of the conspirators, whether accused or 
not, in reference to the said common intention, 
after that intention was first entertained by any 
of them, is a relevant fact under the said section 
against each and all of the accused, as well 
for the the purpose of proving the existence of 
“the conspiracy as for the purpose of showing that 
“any such person” was a party toit. | 

The illustration to section 10 of the Evidence 
Act is inconsistent with the section. The way 
that the words “and to prove A's complicity in 
it’ come into the illustration are not quite in 
accordance with common sense or with the section 
but where the fact from the nature of things 
cannot of its own force help towards fhe con- 
yiction of A, it does nob matter much whether 
it is technically relevant against A or not. 

Per Raitigan, J.—In order to decide whether 
any act done or statement made or thing written 
by an alleged co-conspirator is admissible in 
wvidence against any of the conspirators, the test 
is to see in the first place, whether there is a 
reasonable ground to believe that a conspiracy 
existed between him and any such person, and 
- in the second place whether ‘such act, statement 
or writing had reference to their common in- 
tention, ; 

“Tilustrations” appended tg sections of an Act 
of the Legislature are not to be taken as ex- 
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Penal Code—contd. ; 


press provisions of lay or as binding on th 
Court. 

Per Court—Under section 188 of the Evidence . 
Act approvers are competent witnesses against the 
accused persons, and a conviction based on the 
uncorroborated evidence of an approver would not be 
illegal “merely” because of want of corroboration. 

Notwithstanding section 114 and illustration Mb) 
the Courts are not tied down inany technical way; 
butitis their duty when deciding (¢) whether any 
corroboration of a particular accomplice is required, 
(11) what amount or kind of corroboration is required, 
to look at the question as a prudent man, desiring to 
avoid error and to arrive atthe truth, would look at 
it. As to the extent and nature of such corroboration 
no hard and fast rule can be stated. 

Tuerefore, where the Court while Keeping in 
view the presumption that an accomplice is 
unworthy of credit unless he is corroborated in- 
material particulars @nd after making duc allowance 
for the considerations which render the evidence of 
an accomplice untrustworthy, nevertheless comes 
to the conclusion that it is true although uncorro- 
borated and that it establishes the guilt of the 
accused it is its duty to convict. 

Per Rattigan, J.—It is not necessary that the evi. 
dence of an accomplice should be corroborated in 
every detail,-if taken in its entirety, it is found to 
be contirmed by the testimony of independent 
witnesses or by circumstantial evidence which 
strongly supports it. 

Per Court—Under the provisions of section 337, 
Criminal Procedure Code, it is permissible to the 
Magistrate inquiring into any offence triable exclu- 
sively by the Court of Session or High Court to 
tender a pardon to any person supposed to have been 
directly or indirectly concerned in, or privy to, such 
offence. 

Where, therefore, the offence in respect of which 
the accused are tried, is one triable exclusively by the 
Court of Session or High Court the Magistrate is not 
precluded from tendering the pardon because at the 
same time he is inquiring into another offence not so 
triable. 

Where several persons are charged with the same 
conspiracy, it is a legal -impossibility that some 
should be found guilty of one conspiracy and some of 
another, and that any accused not shown tobe a 
member of the conspir@cy charged is entitled to 
demand an acquittal, however bad his records may 
be, and however muche he may be suspected of 
auother offence not actually charged. 

But where there was really one conspiracy, though 
it may have had two objects, vizą, to commit murder 
and to chuse disaffection by circulation of seditious 
literature, the conviction of the person accused for 
different offences committed in pursuance of the 
conspiracy at one trial is not illegal. , 

A member of the conspiracy cannot be allowed to 
escape responsibility merely because an act, full¢ 
in keeping with the aims of the conspiracy, was done 
in his absence. 

A. conspiracy fo commit murderwas an offence 
under the law of abetment ae the passingeof 
section 120B, dndian Penal Code. The new section 
was enacted merelygio make the lagy clearer and more 
readily available in all possible circumstances, e 

. 8 ð 
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Per Rattigan, J—-In a case where the prosecution 


' + allege that there was an agreement between the 


accused persons and others tf commit murder and to 
` abet the commission of murder but being unable to 

give direct proof of any such agreement, ask the 
(purt to deduce the existence and nature of the 
agreement from the facts that certain members of 
the conspiracy actually did commit a murder: 

Held, that if the facts alleged are established it 
would bea fair and justifiable inference that the 
alleged agreement between the parties accused did in 
fact exist, that each and every member of the 
conspiracy is responsible for an offence committed 
in pursuance of the conspiracy ‘and that it is not 
necessary to show that a partioular member actually 
concerted the offence with She member who com- 
mitted it, E 4 

In inflicting punishment ae distinction -must be 
drawn between the case of a person who joins a 
conspiracy before the actual crime which is the 
object of the conspiracy, is committed, and the case 
of a person who joins it subsequently to the com- 
mission of such a crime, 


Therefore, where two persons A and B conspire to | 


commit murder, and B subsequently does commit 
murder, Ais punishable as if he had abetted that 
murder but if B has already committed a murder 
before 4 conspires with him to commit murder, A 
_ is liable to be punished only to the extent provided 
in section 115, Indian Penal Code. . But in every such 
case the offence committed by a member or 
members of the conspiracy prior to the entry of A 
into the conspiracy would be a relevant fact as 
indicating the nature and objects of the conspiracy, 


The fact that amember of the conspiracy was not 
admitted to the full dignity of membership of the 
committee but was treated more asa tool than as a 
colleague is no ground for showing leniency in 
punishment to that member. 

Per Court.—There is a kind of falsehood .that 
damns the whole deposition and there is-a kind 
that does not. The mere omission by an approver of 
names of persons upon whom he does not want to 
bring possible trouble is not such a falsehood as to 
damn the whole deposition. : 

Tho mege deficiencies in the statement of an 


approver, made atan early stage unexamined by an 


advocate, are not specially important. 

Where an accused falsely denies a fact, the 
inference is that the object of the denial is to hide 
something extremely unfavorable to himself. 

In recording a confession the important thing 
isnot the formal writing down by the Magistrate 
that the confession was voluntarily made but it 
should be made clear toa Court using a confession 
as evidence that the recording Magistrate applied his 
mind to the question whether it was being voluntarily 
wade and decided that question in the affirmative. 

The procedure of section 364, Criminal Procednre 
Code, of recording questions and answers in full is 
of no great importance and a copfession is not 
vitiated by his informality. 

Per Rattigan, J.-A? confession thouglssubsequently 
retracted, if found tọ be true and yoluntarily made, ès 
admissible in svidence. 

Per Court,—The publication of fJciter.in a newspaper 
advers$ly criticising the findings of a Judge 
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while ife case is still sib judice, amounts to a 
gross’ violation of the accepted canons of respect- 
able journalist and is a very bgd case of con- 
tempt of Court. Pe BALMOKAND 1, Emperor, 11 P. 


. W. R. 1915 Or; 16 Cr. L. J, 354; 17 P. R. 1915 Cr. 
738 


—— ——— S. SOLAS 641 
—— SS, 322, 325 — Poluntarily 


causing grievous hurt-—Magistrate, duty of. 

A Magistrate or Court dealing with a charge ol 
voluntarily causing grievous hurt must consider and 
decide not only whether grievous hurt has been 
caused, bnt if it has been caused, whether the accused 
intende or knew himself to be likely to cause 
grievous hurt. If he intended or knew himself to be 
likely to cause simple hurt only, he cannot be con- 
victed under section 325. U. B, NGA TUNE v. 
EMPEROR, U. B. R. 1914, IT, 35; 16 Cr. L, J. i 








007 
S. 325 1007 
S. 326 649 








ss. 330, 348—Direct evidence 
disbelierved, effect of —Conviction, legality of. 

“It isa dangerous precedent to convict & man on 
evidence of people who are found to be untruthful 
without any corroboration. ©. HARE Krisuna v, 
Emprnor, 19 C. W. N. 330; 16 Or. L. J. 411 795 


—__—- SS., 341, 447—Conviction for 
two charges—Acquittal on one—Sentence wnaltered, 
effect of —Enhancement of sentence—Criminal tres- 
pass, offence of, when complete—Charge under s. 447, 
essentials for. 

When a Subordinate Magistrate convicts an accused 
of two charges and the Magistrate on appeal reverses 
the conviction on one and confirms that on the 
other, without at the same time reducing the sentence, 
itis in effect an enhancement of the sentence and 
the conviction should, on that ground, be set aside. 

A charge of criminal trespass will not stand unless 
the Court finds that that trespass was committed 
with intent to commit a criminal offence, ete. Mere 
entry upon the land by an accused with a view to 
remove crops planted by him does not amount to 
an offence under section 447. Mi. APPANDA NATHA 
Narnar, In ve, (1915) M. W. N. 278; 16 Cr. L. J. 271 


159 
—-_— S. 348 795 
— S. 37 7—Unnatural offence—-Un- 
corroborated testimony of complainant, whether 
sufficient-—Prosecution, when not bound to produce 
all witnesses—Evidence 
s. 395 649 
~—#—— § 4GOI—Belonging to a gang of 
thieves—Corvictions prior to formation of gang and 
orders under s, 110 of Criminal Procedure Code, 
admissibility of evidence as to—JIimitation Act (IX 
of 1908), s.12—Application for copy of judgment 
mislaid——Limitation. |, 
e ina trial under section 491 of the Penal Code 
cvidence of the previous convictions of some of the 
accused for offences of theft, house-breaking and 
receiving or concealingétolen property both prior and 
subsequent to the year when the nucleus of the gang 
was for the first time formed, is admissible as proving 
habit. 
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Orders passed from time to time agatnst the 
accused under section 110 of the Criminal Proéedure 
Code demanding from them security for good 
behaviour are alSo relevant evidence against them 


for the purpose of proving association and.intention | 


to habitually commit theft within the meaning 
of section 401 of the Penal Code: 

Where in an appeal filed through the jail authorities 
ib appeared that the application for a copy of the 
judgment of the Magistrate was made within the 
period of limitation but was somehow mislaid and a 
second application had to be sent after the period 
presented for the appeal had expired: 

Held, that the appeal must be treated as filed 
within time. Pa HIDAYATA v. EMPEROR, P. R. 
1915-Cr.; 16 Or. L. J. 300 524 


S. 447, charge under, essentials 





for 159 
—— —— Ss, 457 155 
—— SS, 463, 464 » 643 








lently, meaning of—Forgery—Alteration in docu- 

ment—Intention. 

An intent to defraud means something more than 
mere deceit. The object for which the deceit is 
practised must be considered. The advantage 
intended to be secared must be something to which 
the party perpetrating the deceit is not entitled 
either legally or equitably. 

Where, therefore, the accused made an alteration in 
a document intending thereby to secure a certain 
plot of land to which he bona fide believed himself to 
be entitled and of which he was in possession at the 
time: 


«Hela, that his act did not constitute the offence of 


forgery as no wrongful result was intended or could 
have arisen. Waea MANIKA ASARI v. EMPEROR, (19!5) 
M. W. N. 278; 16 Cr. L. J. 246 102 


< - Ss. 471, 474—User, meaning of 

— Offence—Sanction, if required—Criminal Procedure 
_ Code (Act V of 1898), ss. 195, 476. 

_ Prosecution under section 474, Indian Penal 
Code, requires no sanction. 

Ina rent suit filed by the petitioners the com- 
plainant was summoned to produce a kabuliyat and 
an amalnamah. The documents were produced not 
by the complainants but by the petitioners them- 
selves as coming from the custody of the com- 
plainant: 

Held, that the facts constitute a user within the 
meaning of section 471, Indian Penal Code, and for 
prosecution for this offence sanction under section 
‘195, or an order under section 476, Criminal Procedure 
Code, is necessary. , Ce ASRABUDDIN SARKAR v. KALI 
Doran, 19 C. W. N. 125; 16 Or. L. J. 309 645 


S. 474 645 


~ Sa 498—Enticing away married 
woman from her husband's house for marriage— 

Offence. 

A person enticed away a married woman 
from her husband’s house with intent that he, might 
dispose of her in marriage to gome one else: 

Held, that he committed an offence under section 498 
of the Penal Code. A, .NAULANG v. EMPEROR, 13 A. 
L. J. 251; 16 Cr. L. J. 315 65! 
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— Sa 6 — Sarmjam— Presumption — 








@ Grant of land revewue and not of soit—Collector’s ` 


certificate, necessity of—Admission by Pleader—Civil , 

“Procedure Code (Act V of 1903), O. XLI, .r. 28— 

Suit dismissed on preliminary point-—Appeal— 

Remand, when possible. 7 ee 

In the absence of evidence to the contrary, the 
grant of a saranjam must be presumed to be a 
grant of land-revenue and not of the soil. 

Where a Pleader in the lower Court makes an 
admission upon an issue regarding which evidence 
might be, but is not, given; in arguing the appeal 
the client will be bound by the admission. 

Where the lower Court has disposed of a suit 
upon a preliminary point, the Appellate Court will 
not set aside the defec and remand the case 
without a particle of documentary evidence, 
without any statement based upon affidavit, to 
induce the Courtto hold that evidence is forth- 
coming which ought to have been produced in the 
lower Conrt in the interest of the plaintiff, and 
which would have been produced but for some 
grave error on the part of his Pleader. B» DATTA- 
JIRAO SHIDHOJIRAO V. NILKANTRAO SANTAIIRAO, 17 
Bom. L. R. 187; 89 B. 352 48 


Permanent tenure, transfer of, 
GAL TENANCY Act, s.56 (3). 


Perpetuities, rale against. 
PROPERTY ACT, s, 14. 


Personation. See ELECTION. 


Plaint, amendment of—Defendant made plaintiff 
-—-Limitation, starting point of 45 


See BEN- 


See TRANSFER OF 


s amendment of —New cause of action set up— 
Amendment not allowed—New relief but on facts al- 
ready alleged, ground for amendment, 

An amendment of a plaint should not be per- 
mitted when it entirely changes the cause of action 
and ‘when the suit, if brought on the plaint as 
amended, would be barred by limitation. But there 
is no bar to an amendment where it does not set up a 
new cause of action but prays only for an additional 
relief, based on facts already alleged in the plaint. 


Ciena 





Wi. NARAYANAN CHETTIAR v. RATNASABAPATHY 
AIYAR ; e 8 
Pleader. See Lecat Practitioners Act, S. 18, 


Pleadings — Appeal*— Ground not taken before 
first Court—Compromise of criminal case—Considera- 
tion. l : - 

An Appellate Court is not competent to decide a 
case in favour of a person on a plea not raised by 
him before the first Court. 

Surrendering a disputed title is a good considefa- 
iion for a compromise of a criminal. case. Pa 
MURAD ALI v. CHIRAGH Din, 40 P. W.R. 1919: 5 


P. L. R. 1915 


—— — Issues—Evidence, opportunity to pro- 
duce—Appellate Court, duty of— Second appeal. 

The plaintiff shed fora declaration thata house 
belonged to kim. His claim ws dismissed on the 
ggound that he wag estopped from , denying having 
sold away the house. On appeal the Appellate Court 
decided in his favom®on the ground that the plaintiff 
had proved his title by adverse possession: a 





* 
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Heid, that’ the Appellate Court should not have 
decreed the claim without allowing an opportunity te 
the defendant to produce evflence on the question 
of adverse possession, for no issue had been framed 
on the question of adverse possession. Pa KAISTH 


BANK, LTD, v. IGBAT, Hussain, 21 P. L. R. 1915 50 
Police diaries, evidentiary value of 329 


Possession, presumption of—Submersion—Re- 


appearance. 

The plaintiff came into possession of the land in 
dispute, before its submersion, ona partition with 
the defendant. A survey was made during the period 
of submersion and the land was recorded in the name 
of the plaintiff. After the re-appearance of the land 
the defendant took possessiof of it: 

Heid, that under the circumstances possession 
during ‘the period of SUG rah should be attributed 
to the plaintiff. 

The mere fact that the darana leased out the 
fishery rights during the period of submersion, is 
not suficient to show actual possession by the 
defendant of the land in dispute which belonged to 
the plaintif, Cə» MAHADEO PRASAD V. SHEONANDAN 





KoER 426 

s Suit for—Decree, barred by time— 

Regular suit, to eject judgment-debtors, whether 
maintainable. 


When the execution of a decree for possession of 
apiece of land is barred by the Law of Limitation, a 
regular suit lies to eject the judgment-debtor on the 
basis of the decree. L.B, “ABDUL Suakur v. SHWE 
Yauk Ke i 8 








— follows fiile—Trespasser, no pre- 
sumption of possession in favour of-——Possession, Pre- 
sumption of, while land under water, 

Where possession in fact is undetermined, posses- 
sion in law follows the right to possession: in other 
words, possession follows title. 


No.presumption of possession can be raised in 


. favour of a trespasser, 


Where the plaintiffs’ title to the land in suib wus 
acknowledged and it wus found that the land was 
under water for sometime during 12 years before 
suit: 

Held, that the presumptign as to possession must 
be in favour of the plaintiffs, even though the defend- 
ants were in actual possession immediately before 
and after the period during” which the land was under 
water. O. BRIJRAJ SINGH v. GANGA Baxusu SINGH, 
18 0.0. 43; 20. L. J. 346 855 


-Possessory sult, claim for mesne profits in 


whether allowed 


Post Office Act (VI of 1898), ss. 19, 
20, G1, 7O—Sending of cocaine by post, whether 
offence under Post Office det, 

Cocaine not being an “explosive” or a dangerous, 
filthy, “noxious” or “deleterious substance” within the 
meaning of section 19 of the Post Office Act,the send- 
ing of it by post is not an offence ufider section 61 of 
thè Post Office Act.e A, ISMAIL KHAN v. EMPEROR, 
13 A. L. J. 856; 16 Cr. L. J. 319 ° 


Practice—Appeal against minor—Costs iaeiei 


by guardian ad litem —ApyR]lant to pay oe 


guafjlian œ 
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mae Appellate Court, pronouncement of-—Sub- 
ordinate Court, duty of, to follow—Subordinate Court 

acting otherwise—Procedure, legajity of. 

Tt is the duty of a Subordinate Court to accept a 


. pronouncement made by an Appellate Court which 


the parties have chosen Par to appeal against and 
have acted upon. h 

A Judge acts illegally in acting upon documents 
which have been pronounced by the Court to which 
he is subordinate as not binding on the parties. Ma 
PARASU PATTAR v. VENKATACHALA PATTAR 82 


——— Death of respondent before date of 
hearing—Legal representative of deceased not 
brought on record—-Appellant, whether entitled to 
re-hearing of appeal 83 








— Finding of fact—Second appeal—~High 
Court, power of, to interfere 249 














Legal practitioner changing sides in 
-connected dascs—Professional misconduct 996 
Letters Patent (Mad.), 15—~Civil 


Procedure Code (Act V of 1908), O. XLI, rr. 17, 18, 
19—Rules of Practice—High Oourt Appellate 
Side Rules 48 (a), 75—Case posted before 
single Judge in admission Court for orders— 
Non- appearance—Dismissal of appeal by Judge— 
Application to restore dismissed appeal to file— 
Dismissal of application—Appeal against order— 
Practice—Procedure—Limitation Act (IX of wea 
s. 14 





Pleading in first Court—-Defendant, whe- 
ther allowed to change it in appeal—dAgra Tenancy 
Act (If of 1901), s. 202—Transfer of Property Act 
(IV of 1882), s. 106. 

In an ejectment suit in the Civil Court, the de- 
fendant pleaded that he was an agricultural tenant of 
the plaintiff. The Munsif acting under section 202 
.of Act II of 1901, asked the defendant to establish his 
plea. in the Revenue Court within three months. The 
defendant failed to institute this suit within time 
in the Revenue Court. The suit was, therefore, 
decreed. The Appellate Court finding that the 
defendant was the tenant of the plaintiff and no 
notice of the termination of his tenancy had been 
given to him under section 106 of the Transfer of 
Property Act dismissed the suit: 

Held, that having regard to the pleading of the 
defendant in the first Court it was not open to the 
lower Appellate Court to find asit had donc. As 
NARAIN SARUP v. NANDA, 13 A. L. J. 249 568 


— Redemption surt—Mortgage not prored— 
Adverse possession-=High Court, power of, to remit 
issue tog find if plaintiff in possession himectf or 
through others. 


Where the lower Appellate Court has found ina 
redemption case that the mortgage is not proved, a 
Judge of the High Court is not entitled to remit an 
issue to enquire whether the mortgagor has been in 





epossession either personally or through others within 


12 years, Aw ANAND SARUP 2, ASAD Ant, 13 A, L. 
J. 34% 602 
siesta *See GIFT. 

oem Appeal from order passed on appii, 
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Procedure Code (Act V of 1908), s. 47, O XYI, r. 
14 (1)—Deposit of pre-emptive money 
period, when goo@—Court’s error, effect of. 
An order passed on an application for'payment 


of pre-emptive money in compliance with a decrec +’ 


XXII, xv. 14 (1), Civil Procedure 


under Order 
is not appeala8ic under section 47, Civil 


Code, 


„> Procedure Code, but can be set aside in revision. 
Where an application for payment of pre-emp- - 


tive money was made on the last day of the 
period fixed by the Court, and the Court per- 
mitted the money to bs accepted, but the money 
could not owing to the laxity of the Court be 
. deposited until after the expiry of the fixed 
period: 

Held, that the deposit of the money was good 
asthe applicant could not be prejudiced by an 
error of the Court. ©, GAYA BAKHSH SINGH ~v. 
Tırak Sinan, 2 O. L.J. 151 379 


Custom—Co-sharer, prior right of, to 
purchase—Offer of sale—Co-sharer refusing to give 
more than a specified sum-—-Conduct —Vendor, right 
of, to sell to strangers—Fair opportunity of purchase 
— Bona fides of vendor. 











Where in pursuance of the custom of pre-emption 
providing that a co-sharer wishing to sell must first 
offer the property to his co- sharers, the vendor offered. 
the property to the plaintiff his co-sharer, who 
offered only Rs. 160 and refused to give more, and 
then sold the property to the vendee for Rs. 235: 

Held, that under the circumstances the conduct of 
the plaintiff amounted to a refusal to purchase the 
property when it was offered to him. 

Semble—In a case where the custom of pre-emption 
exists the vendor must act bona fide, and the pre- 
emptor must have a fair opportunity of purchasing 
the property. As INDRAJ V. BROTHER Consent, 13 

A. L. J. 288; 87 A. 362 272 


—_— Custom—Kucha Dalo—Lahore City. 
. The custom of pre-emption prevails in Kucha Dalo, 
Lahore City, irrespective of the fact that it is called 
Wachhowali or Kanjar Phala., Pa GOBIND RAM v. 
BASHESHAR Das, 9 P, R. 1915 957 











—— — Origin and growth of right of pre- 
emption—W ajib-ul-arz, evidentiary value of-—Suit for 
pre-emption~—C ustom—Perfect partition of mabal— 
Effect of perfect partition—No new wajib-al-araiz 
jor new mahals framed—Custom or contract— 
Proof—Claim bya skarer in one of the new mahals 
to pre-empt property in another of those mahals in 
which he was not a sharer, maintainability of. 
Pre-emption in village communities in British India 
had its origin in the Muhammadan Laweas to pre- 
emption, and was apparently unknojyvn in -India 
before the time of the Moghul rulers. In the course 
of time customs of pre-emption grew up or were 
adopted among village communities. In some 
cases the sharers in a village adopted or followed 
the rules of the Muhammadan Law of pre- -emption; | 
and in such cases the custom of the village follows"? 
the rules of the Muhammadan Law of pre-cmption, 
In other cases where w custom of pre-emption exists, 
each village conumunity has w custom of pre-emption, 
which varies from the Muhammadan taw of pre- 
emption and is peculiar to the village in its fro- 
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— 


visions and incidents. 
@oubticss in all caseg the result of agreement 
amougst the share-holders of the par ticular village, 
and may have been adopted in modern times* and in 
villages which were first constituted in modern 
times. Rights of pre-emption have in somè provinc@s 
been ‘given by Acts of the Legislature and rights of 
pre-emption have also been created by contract 
between the sharers iw the village. Bntin all cases 
the object is as far as possible to prevent strangers to 
a village from becoming sharers in the village. 
Rights of pre-emption when they exist are valuable 
rights, and when they depend upon a custom or upon a 
contract, the custom or the contract, as the case may be, 
must, if disputed, be proved. 

A. wajib-ul-arz containing statements as to rights 
of pre-emption which are not in contravention of 
Muhammadan, Hindu vt other law, is by itself good 
prima facie evidence of a custom of pre-emption which 
is stated in it and though such evidence may be 
rebutted by other evidence, the awajib-wl-arz does not 
require to be corroborated by evidence of instances 
in which the custom has been enforced. 

In a pre-emption suit the question of the existence 
of the right must depend upon the circumstances of 
each case and the inferences which may legitimately 
be drawn from the evidence in the case. 

Where a mouza constituting one mahal has been 
perfectly partitioned into separate mahals and no 
now wajib-ul-araiz aro framed at partition it does not 
follow, asa matter of Jaw or principle, that the custom 
or contract as to pre-emption in force before partition 
is no longer to have effect or operation, but the 
question whether there is such a custom or contract 
in cach case is that of the construction of the nature 
of the particular custom on which the claim for pre- 
emption is based and whether the custom can apply 
to the altered state of things which comos into 
existence when a perfect partition has been effected. 

Where after the perfect partition of a mouza, 
constituting one mahal, into separate mahals for 
which no wajib-ul-araiz were framed on partition, a 
sharer in one of the new mahals claimed the right to 
pre-empt property- in another of thoso mahals 
wherein he was not sharer: 

Held, that it was not sufficient to @nutitle the 
claimant to a decree tot prove that prior to tha 


‘partition of the mouza tho custom of pre-emption 


existed amongst the sharcys thereof, but that it was 
necessary for him to show, either on the construction 
of the wajib-ul-araiz for thé mouza framed prior to 
the partition thereof or by other evidence, that-the, 
custom of pre-emption which obtained in the un- 
partitioned mouza survived a partition of the mouza 
into separate mahals so as to give the claimant tle 
right claimed in the altered state of things which 
came into existence when the partition was effected, 
Pa C» DIGAMBAR SINGH v, AHMED SAYEED KHAN» 
13 A. L. J. 236; 19 0. W. N. 393; 17 M. L. T. 193; 2 
L. W. 303; 21 0. L. J. 287; 28 M. L. J. 656; 17 Bom. L. 
R. 393 34 








— Buit by prefer eniial claimant brought 
after decree oġtained by remote clłaimant— Limitation, 
è lease of some pyperty was exgented on 27th Juno 
remote pre-cmptor brought a suit on the 
3istof March 1911 hd obtained a decree on 18th 
of September 1911. 


“ 
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A custom of pre-cimption was . « 


‘After the decreeea prefanential - 
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claimant brought a suit for pre-emption, against tho 
defendant who had obtained, the decres, on 31st May 
1912, 


Held, that the suit was barred by limitation. A» ; 


Meant HASAN v. Bacua PANDHE, 138 A. L. J. 8883” 691. 





y suit for—Sale, subject to mortgage-— 
Possession, physical, property incapable of ~—Mortgagee 
in possession—Vendee subsequently taking possession 
from mortgagee——Regislratién of sale-deed, date of, 
Limitation starting from—Limitation Act (IX of 
1908), Sch. I, Art. 10. - i 
Where a certain zemindari property in possession 

of mortgagees and incapable of physical possession 

at the time of sale is transferred by a registered 
sale-deed subject to the mgrigage, the limitation for 

a pre-emption suit runs from the date when the 

sale-deed is registered, and not from the date when 

the vendee takes possession of the property from the 
mortgagees. O. NARENDRA BAHADUR SINGH ~v. 

WALI MUHAMMAD, 2 O. L. J. 109 


sutt by one co-sharer against another 

—Custom, proof of—Burden of proof—Wajib-ul-arz 

entry, production of, whether sufficient—Karibi and 

baidi, meanings of. 

In a suit for pre-emption against another co-sharer 
it lies upon the plaintiff to prove not only that a 
custom of pre-emption exists, but that there is a cus- 
tom under which hehas a right to pre-empt as 
against another co-sharer. i 

Therefore, in sucha case the mere production of an 
entry in a wajib-ul-arz the meaning of which is more 
than doubtful, is not sufficient to discharge the onus 
which lies on the plaintiff. 

The expressions karibi and baidi aro ambiguous 
expressions und they may refer to nearness or 
distanco in space or nearness or distance in 
relationship. A. Din Dayan v. RAMDHAN 306 


decree—Loxtension of time fined 
by decree for payment of purchase-money—Civil Pro- 

cedure Code (Act V of 1908), s. 148. 

A Court cannot extend the period granted by a 
pre-emption decree for the payment of the purchase- 
money, even if the application for extension of time 
be made before the expiry of the said period, inas- 
much asethe provisions of section 148, Civil Pro- 
cedure Code, apply only*to acts prescribed by the 
Codo and not to acts prescribed by decrecs which 


a 














have become final, O.e«Kaniz KUBRA Vv, BANDE 
Hussain, 20. L.J. 162 ` è 458 
Preliminary decree. See Arpsac. 








Preliminary decision as to 





res judicuta—Appeal 

nme —— Stub for rendition of 
accounts and winding-up of partnership—-Appeal— 
Court-fees to be ad valorem 








*Presidency Small Cause Courts 


Act (XV of 1882), ss. 41, 43 1000 
Presidency Towns Insolvency Act 


(UL of 1909), S. 36 (4),°(5), applicability * 


* of—Summary precedures—Contentious matter. 

Au order under section 36 can only be made x a 
the examination df any person fhe Court is satistied 
that Re has in his possessign @ny ptoperty belonging 
to tify insolvent. ii 
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Presidedcy Towns Insolvency Act 
—copeld. : 


Section 86 (4) and (5) is intended to provide a 
summary procedure for ordering, payment of debts 
dne, antl delivery of proporty belonging to an insol- 
vent when there is no dispute; itis never intended for 
contentious matters or for following property the 
subject of fraudulent pref€rence or dishonest con- 
cealment. ©. J. M. Lucas, In re, 42 C. 109 e 469 


Press Act (I of 1910), ss. 4(1) (c), 
17, 19, 2O—Order of forfeiture—“Disaffection,”’ 
meaning of-—-High Court, power of ~Ifotive or inten- 
tion of writer —“Government established by Law in 
British India,” meaning of—Supplementary paper- 
boot, relevancy of—Seditious intentions—Truth of 
statement, when not sufficient justification. 

The words “ ‘disaffection’ includes disloyalty and all 
feelings of enmity” in section 4 of the Press Act 
are wide words, and the duty of a High Court under 
section 19 of the Act is strictly limited to considera- 
tion of the qhestion whether the Government order 
of forfeiture of an article is justified by the words 
and tendencies of the article. 

The writer's intentions or motives in writing an 
article are irrelevant and even if the article be umn- 
objectionable in itsolf, it is the possible results and not 
the intentions which have to be considered. 

In order that an application under section 17 of tho 
Press Act be successful, it is necessary for the peti- 
tioner to show that the article in question did not as 
a matter of fact contain “any words, signs or visible 
representations” likely or having a possible tendency 
to excite disaffection towards His Majesty or the 
Government established by law in British India. 

A. supplementary paper-book, prepared under sec- 
tion 20 of the Press Act, is irrelevant whon the subject- 
matter re-printed lies outside the scope of section 20. 

The Supreme Government in India isin the last 
resort the Government in England. Therefore, any- 
thing which tends in India to excite disaffection 
against the Government as represented by the British 
Cabinet must be taken as tending to excite disaffection 
against the Government established by law in British 
India. 

Word “disaffection” explained. 

Per Johnstone, J.—The truth of a statement re- 
garding the Government is not sufficient justification 
for the statement in all cireumstances nor is an honest 
belief on the part of a writer in the truth of what 
he is saying in all cases sufficient justification. 

Therefore even if the destruction of the tomb of 
Mahdi at Khartum carried out by British Government 
was an unuecessary sacrilege, ib is extremely 
improper for any newspaper in India at such a time 
as the present, after the lapse of 15 years, to say so. 
Pa FAROOQ ALI v. EMPEROR, 16 Or. L. J. 274; 21 P, 
W. R. 1915 UR. 


t 


—— SS. 17, 19, 20 322 


Presumption, See Bexeau TENANCY ACT, s. 
20 (7); GRANT. 








Adverse possession-—Joint tenancy 
—Oo-sharer, adverse possession of—Possession of 
ofe co-sharer—~ Ouster-—-Burden of proof 216 
sd + b + a » 2 
Consideration—Plaintiff givin 2 evi- 
„donce f&r consideration 6 
anam Tam anam —e 139 denial by uvcused 433 
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Grant—Right of way—Enfjoyment 
for over 70 years—-Limitation Act (IX of 1908), s. 
26, application of Grant or legal origin 894 


——Improvements—Compensatton 389 





a 





Interpretation of Statutes — Change 
of language in the samg Act 


aang Landlord and tenant—Permanent 
occupancy-—Uniform rate of rent for 80 years 
- l ; “956 
- — Legitimacy disputed—Parents, law- 
ful union between, shown to be impossible— 
Treatment as legitimate son, evidence as to, force 
of ; e 
——— Nattukottat Chetties—Trade assets 























—Private rights in property, how claimed 260 
ee Partition, evidence of 817 
— Possession — Submersion — Re-ap- 

pearance : 426 





— Possession follows title—Trespasser, 

no presumption of possession in favour of-- 

Possession, presumption of, while land under TEE 

Possession goes with title—Hvidence 
equally unworthy of credit"on either side —Presump- 
tion, whether raised. 

Where the evidence of possession is equally um- 
worthy of credit on either side, the presumption that 
possession goes with title does not apply. C., Lata 
SINGH v. LATIF Hossein, 21 C. L. J: 480 477 


Promissory note—Consideration— 

















Onus 
658 


—— Record of Rights recently published 
—Factum of posseSsion 651 








Rape by boy of tender age 


a ee 





95 


——— Saranjam—Grant of land revenue 
and not of soil—Collector’s certificate, necessity 
of—Admission by Pleader—Ciyil Procedure Code 
(Act V of 1908), O. XLI, r. 28—Suit dismissed on 
preliminary point—A ppeal—Remand, when possible 

485 

——--— --—=—~ Settlement paper, entries in, whe- 

ther correct | 239 


— -—T'raister of title by benamidur 205 
FPrimogeniture. Sie Cusrom. 


Principal and Agent-—(Contract of sale— 
Notice to agent calling upon his principal to take 
delivery—Failure to do so, effect of. i 


The plaintiffs sued the defendants for Rs. 2,031-12-6 
made up of earnest money on a contract for the 
supply of wheat by the defendants and of damages 
for non-delivery. The -defendants repudiated tho 
liability, on the ground that the plaintiffs had failed to 
take delivery although a notice had been served upon 
their agent calling upon them to do so: 

Held, that notice to the agent was sufficient notice 
to the plaintiffs a, as they had failed to take 


Retrospective effect of acts 











delivery when offergd, the defendants were not liable, 
Pa Nuiamat Rar b. Karu Ram, 70 P. W.R. 1915; 15 
P. L. R. 1915 488 


INDIAN CASES. 


Principal and agent—coneld. 


_—_—_—— Loans advanced’ by agent be- 
eyond authority—Rattfication by principal—Suit for 
damages, whether maiifainable. 
Where the principal not only did not ohject to 








the propriety of his agent advancing certain loans 


and did not tell him that he would hold him respone 
sible for any loss that he might sustain thereby, 
but even interfered with the collection of the debts, 
dictated his own termg and allowed with full know- 
ledge of the circumstances the agent's successor to 
take the debts at a certain valuation, after which 
it was no longer open to the first agent to collect’ the 
debts himself: - 

Held, that the principal was precluded by his 
acquiescence fram questioning the validity of these 
transactions and could n& hold the agent liable for 


damages sustained. Me RAMASWAMY CHETTY 1, 
ALAGAPPA HETTY, 28 M. L. J. 199 : 135 
Privacy; right of—Intervention of space between 

two houses i 674 
Privilege, absolute. See DEFAMATION. 
Probate, See Witt. 





——Will disposing of Joint Hindu family property 
in favour of survivors—Duty payable—Party, whe- 
ther can go behind Will 473 


———— Of Will, grant of—Citation, issue of— 
Revocation, application for—Minor—Burden of proof 
—Party cognizant of proceedings for Probate, when 
can come in for revocation—Sound and disposing mind 
-—Court, duty of. 

A person affected by a Will was the infant son 
of the testator, and his mother was a minor, 
incompetent in law to act as his guardian, and 
his (infant’s) three uncles were named as successive 
executors in the Will. One of the uncles applied 
for Probate. Citations were issued upon the other 
uncles as also upon the minor and his mother but 
there was no oppo-ition and the Probate was granted, 
The minor applied gor revocation of the Will: 

Held, that the pringiple that a party who is 
cognizant of the proceedings and might have 
intervened is bound by their result and’ cannot 
be allowed to re-open them, has manifestly no 
application to this case and the infant # entitled 


‘ to have the proceedings fe-opened. 


The object of the issue of a citation is 
all persons, whose interests are or may be adversely 
affected by the decree of the Probate Court, 
should have notice of the proceedings, and, an 
opportunity, should they choose to avail themselves 
of it, of intervening for the protection of their 
interests. This purpose is clearly not achieved 
merely by. issue of citations to infants. Thé& 
proper course for the propounder of the Will to 
follow is to have a guardian ad litem appointed 
for the infant concerned. : 

Where on an application by a minor to revoke 
a probate the District Judge did not revoke 
the grant but called upon the executor to prove 


° the Will: è 


Held, that the only defect in°his order is one 
of form and not o substance. . 

The onus is upon the executor to establish that 
the deceased had. soyfid and disposing mind aj iho 
time when he is said to have executed the Wik? 


that 


[1915 ` 


~ 


. Vol. XXVIII] 


-Probate—concld. 


The Court, 
“must be satisfied beyond 


t e ` 
before pronouncing for the Will, 
nil reasonable donbt 


that the testator was fully eognizant of its con® 


' tents and in a condition to exercise, ‘and did 
exercise, thought, judgment and reflection respecting 
ethe act he was doing. Ce DWIJENDRA NATH ». 

OLOK Natu Sarma, 21 C. L.. J. 287; 19 C. W. N. 
747. 574 


Frobate and Administration Act 
(V of 1881), SS. 82, 92, applicability of, to 
cases nat governed by Hindu Wills Act (XXI of 1870) 
—Mofussil Will—Joint ewecutors—One executor 
taking Probate-—Another executor, if disentitled to 
aet without Probate—-Executor, if can renounce for 
considération—-Compromise between co-executors, if 
valid—Retainer, executor’? right of, if exists even 
thouyh claim is barred—Limitation Act (IX of 1908), 
Sch. I, Art. 120, whether governs clams of executors 
for moneys spent on behalf of estate—Limitation law, 
if applicable to administration actions, 

An executor has only a right of retainer and no 
charge on the properties not in his possession, which 
nt one time formed part of the estate. Sucha claim 
is governed by Article 120 of the Limitation Act. 

In an administration action the law of limitation is 
of no avail. So long as the liability to account sub- 
sists, limitation cannot be pleaded to defeat an adjust- 
ment which the right to account gives, but the party 
liable to account is entitled to allthe equities flowing 
from the taking of the account, the right and liability 
being inseparable. 

Where during the pendency of a petition for grant 
of joint Probate in favour of a person who had been 
appointed co-executor under a Will, in which petition 

-allegations of mismanagement had been made against 
the other executor who had taken out Probate of the 

Will, the executors compromised the matter whereby 

it was agreed that in consideration of the former 

executing a mortgage of the trust estate in favour of 
the latter or his nominee the latter should renounce 
his executorship in favour of the former: 

Held, in a suit instituted by the latter against the 
former on a mortgage so executed, that the transaction 
was not bona fide and that the mortgage was invalid. 

Held, farther, that in a suit under section 92, Civil 
Pracedurefode, the executor, who had thus renounced 
his.executorship, was entitled to a decree against the 
estate for the amounts legally spent by him on its 
behalf, even though the claim thereto might have 
become barred by limitation, as his liability to account 


did not cease and his right to be reimbursed could ` 


not, therefore, be lost by. lapse of time. 

Per Wallis, C. J.—Section 82 of the Probate 
and Administration Act applies to all Hindus and is 
net confined in its scope to such of them as are 
governed by the Hindu Wills Act (XXI of 1870). 

On a petition forthe grant of Probate to an 
additional executor, the Court has no jurisdiction to 
sanction a compromise between the executors, impos- 
ing a heavy burden on the estate. 

Quzre.—-W hether an executor can at all enter into 
a gompromgse with his co-executor?® 

Per Seshagiri Aiyfr, J.—Under the, Probate and 
Administration Act, it is not ‘competent to one execu- 
tor to compound the claim of his co-executor. | 
_ The language of sections 82 @nd 9Z of the Probate 
- and Administration Act; does nét render it obligatory 
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Probate ard Administration Act— 


concld. 


on ong of two co-exeoutors to apply for Probate of 
the Will before exercising his powers as exccutor, 
even though his other co-cxecrngor has obtained 
Probate of the Will. Section 92 of the said Act should 
be confined to cases where Probate is compulsory 
before dealing with property. < 

Although a trustee can be ®&moved from his ofice 
for good cause shown, it isnot competenteto a 
trustee to purchase his co-trustec out. 

An executor-creditor, in possession of the estate, 
can claim a right of retainor and alien upon it, 
M. CHIDAMBARA MUDALIAR t. KRISHNASWAMI PILLAI, 
2 L. W. 241; 28 M. L. J. 285 


e S. 92 221 


Procedure—aAppellate Court, pronouncement of 
—Subordinate Court, duty of, to follow-—Subordi- 
nate Court acting otherwise—Procedure, legality of 








~Approver resiling from his evidence in 
Sessions Court—Forfeiture of pardon—-Evidence 
before Committing Magistrate, relevancy of 993 











Nuisance—Conditional order—Objec- 
tion— Proper procednre—Magistrate’s duty 799 





— Regisiration—-Presentation of doen. 
ment—Defect—Presence of executant— Mortgage. 


deed—Power-of-attorney 422 


— meme ——~ Search under section 103 (2), Crimi- 
“nal Procedure Code 


e ma aman Sessions case-——Inquiry before Magis. 
trate —Summoning of witnesses on date of commit. 
tal 799 
— ma Substantial error — Findings of fact— 
-Second appeal—High Court, power of, to interfere 
21 

—— Succession (Propenty Protection) Ae 
(XIX of 1841), ss. 3, 4, 5—Appointment of Curator, 
necessary conditions for 248 


LA 














s Summary. See PRESIDENCY Towns 
INsoLvency Act, s. 36. 


Promissory note—Payable otherwise than on 
demand-- Stamp Act (IT of 1899), ss. 2 (22), 35, Sch. 
I, Arts. 13, 49—Agreement—Court Fees Act (VIL of 
1870), s. 18—Court-fees, refund of. 

A document by which the executant undertakes 
to make certain specified payments towards the sum 
due and agrees that his failure to do so shall render 
him liable to forfeit any payments he may already 
have made, is not a promissory note payable other. 
wise than on demand but only an agreement and jg 
stampable with 8 annas only. L. Ba Karem Row. 
THER t, NAINA MOHAMED 


e—— —~ Presumption as to considera. 


402 


ca Signature as agent—Inference ~ 
Agent, if personally liable. 
Where an executant of a promissory note doscribes 
himself as an agent both in its body and in its 
signature portion, it isa clear indication that he did 
not intend to make himself personally liable and he 
cannot, therefore, bo made personally lable on such 
a note. Ma SUNDARESA GURUKKAL r. SAMBASIVA 








tion -Onus 








- Aryan, 2 L. W. 188 
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Promissory note—concid. , 





poe a SUL On---Nxecutant, whether 
can plead payee to be only benamidar—Condjtional 
endorsement of promissory note to another— 

Failure of condifion—Possession of note not parted 

with—Note not re-endorsed—Payee, ribht of, to 

sue—Endorsement in favour of one of the debtors, 
effect of-—-Holder not in his own right for considera- 
tion—Debt, whether @ischarged 
Property, self-acquired; how tobe proved 195 
Provincial Insolvency Act. (III of 

1907), Se i 3—Receiver—Sale-proceeds realized 

before adjudication of judgment-debtor as insolvent— 

Claims of Receiver on such saie-proceeds. . 

Where the sale-proceeds in execution of a decree 
are realized before the judgment-debtor is adjedicated 
insolyent, the interim Receiver has no claim to such 
proceeds. Aa BADRI Das v. SHEO NATH SINGH, 18 
A. L. J. 359 16 


oes eee 





S. 36—One creditor chal- 
lenging anothers debt—Judge, jurisdiction of, to 
inquire. . 

Where in a proceeding under the Insolvency Act 
one of the creditors challenges the mortgage-debt 
of another on the ground that the aiortgage-deed 
was fictitiously executed by the insolvent to prejudice 
other creditors, the Judge is bound to enquire 
into the question. As KuHUSHHALI RAM v. BHOLAR 
Mat, 13 A. L. J. 270; 87 A. 252 73 


Provincial Small Cause Courts Act 
(IX of 1887), S. 25 969 

Sch. II, Art. 41— 
Decree for arrears of rent against joint tenants, 
realized from one tenant only—Tenants in possession 
of separate fields in joint khata--Suit for contribu- 
tion, whether maintainable. 

Where a decree for arrears of rent against several 
tenants ovcupying separate fields in one and the 
same khata has been, realized from one of them, a suit 
for contribution as against others, at the instance of 
one who had paid the decree, is barred by Article 
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41 of the Provincial Small Cause Courts Act. As 
FATIMA BIBI v. HAMIDA BiB, 18 A. L. J. 452 5687 


Public document, See Evipence Acr, s. 63, 


Public nuisance—Gambling on public high- 
way—Conviction—-Currency notes not tracod to 
‘any person—Ownerless property 110 

Public policy—Agreement among intonding 
purchasers not to bid against each other, whether 
legal i 

Punjab Colonization of Govern- 
ment Lands Act (V of I9I2), S. 2I 
—Deed of tenant before commencement of Act— 
Payment of necessary sums for acquisition of proprie- 
tary rights. ee 
Where on the death of a tenant the tenancy was 

mutated in the names of his son’s widow and his 
son’s son’s widow, who paid the necessary sums to 
the Government for the acquisition of proprietary 
rights, and the original tenant’s reversioners claimed 
the property: 

Held, (1) that section 21 of the Act did not apply 
as the tenant died before the Act came into force; 

(2) that the defendants, when they had paid ig full 
the necessary sums to Government, became ipso facto 
owners in their own right of the land in suit. P.a 
Manar Kuar t. HAKIM SINGH, 8 P. R, 1918 441 


INDIAN CASES. 


Jishing the additions. 


[1915 


Punjab Courts Act (XVIII of 1884),. 


S. 40—Value of suit umer Rs. 1,000—Further ap- 
peal, whether competent—Plaintif, whether estopped 


from raising point of valuation—Punjab Courts Act “| 


® (I of 1912), applicadidity of —Further appeal, whether 


alterable for second appeal or revision, 

Tu a suit for declaration that a sale-deed 
executed in favour of the defendant shall not affe 
the plaintiffs reversionary rights after the death of 
the executant, and for an injunction- restraining the 
executant from alienating the property, the plain- 
tiffs put the followifig valuation on the suit for 
purposes of jurisdiction: 


Rs. ae p. 

(1) Land at 30 times therevenne 1380 5 O 
(2) House 450 0 0 
(3) Injunction... 500, 0 0 
4 BD a E 

Tolal 1,080 5 0 


But for Court-fee pyrposes they put a value of 
Rs. 130 only on the injunction. Both the lower 
Courts having decreed the claim, the defendants 
canie up to the Chief Court in further appeal: 

Held (1), that the value of injunction being only 
Rs. 130, the total value of the suit fell under Rs, 1,000 
and, therefore, no further appeal lay under section 
40 of the Punjab Courts Act 1884; 

(2) that the plaintiffs were not estopped from 
contending that the value of the suit was really less 
than what they had put it at; 

(3) that an appeal filed as a “further appeal” 
under the Punjab Courts Act of 1884 could not be 
altered after the coming into force of the new Act into 
a second appeal or a revision under section 70 (1) 
(b) of the old Act. Pa SUK Ras v. Kanuaya Lat, 
2 P. R. 1915 


Punjab Courts Act (lof 1912) 


Punjab Municipal Act (XX of 1891), 
Ss 92—Punjab Municipal Act (III of 1911), s. 3 
(5) (a)—Building—Erection without sanction of 
Municipality-Notice ordering demolition—Additions 
for which sanetion was not obtained. 

The plaintiff had asked the Municipality for per- 
mission to build a saiban, the plan showing eight gaps 
or open spaces between the supports of the roof; 
subsequently the plaintiff made additions by filling 
these gaps with frames of wood and glass, some of 
which were doors and some windows.e On the 
Municipality issuing a wotice to the plaintiff to 
demolish the additions, the plaintiff sucd for an 
injunction restraining the Municipality from demo- 
The suit was dismissed on 
appeal. On second appeal it was urged— 

(1) that the plan had shown the position of the doors 
and windows, (2) that no material alteration to the 
building was made by the additions, (3) that the 
Municipality’s action was arbitrary and unreasonabld 
and (4 )that the notice was illegal: 

Held, that the plan showed only gaps, but no doors 
and windows, (2) that the opening of doors and 
windows constituted a ‘material alteration’ of the 
building within the meaning of scction 8 (5) (a) of 
the Punjab Muņicipal Act, 1911, (8) that the 
Municipality's action was justified, one ofits objeats 
being to vindgecate its authority and (4) that the 
nogico was not illegal. P. MADAN -MOHAN Lat v. 
MUNICIPAL ComyITTER, Deu, 58 P, L. R. 19816; 49 
P, W. R, 1915 . ` ptl 
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< Punjab Municipal Act (ill 0f 191 I) 
S. 3 (5) (a) 34 

——— SS, 172, 195, aie 


Eneroachments upon public street-—“Notice withen 
reasonable time” to remove them—Encroachments not 
vecent-—~Penal sections, construction of, 

Where the Municipal Committee of Amritsar filed. 


hal 


banah 





_ © @ complaint under sections 172, 196 and 219 of the 


Municipal Act against the petitioner alleging that 
he had erected certain chhappars which encroached 
upon a public street and hads failed to remove them 
in spite of a notice given by the Committee, it being 
foynd_as a fact that the alleged obstructions had been 
in existence for many years: 

Held, (1) that section 195 of the Act was Inapph.- 
cable as it could not be said rhat the Committec 
had délivered the notice. to the petitioner ‘ ‘within 
reasonable time” within tfo meaning of the sectiun; 

(2) that section 172 was also inapplicable as it 
refers to encroachments or overhanging structures 
newly made and without permission. 

The penal sections of the Act must be construed 
strictly and with due regard tothe ordinary meaning 
of the words used. Ps KIRPA Ram a. MUNICIPAL 
COMMITTEE, 2 Ps R. 1915 Cr; 16 Or. L. J.850 734 


—-——ss. 195,219 734 


Punjab Pre~emption Act (il of 
1905), S. Il, proviso—‘“‘dgnate,” meaning 
‘of-—Joint sale by tato vendors, divisibility of— Vendee 
showing right equal to pre-empter as to portion, 
right of. 

Where, a pre-emption suit is brought in respect of 

a salo by two vendors jointly and where there is no 

specification of the sbares of the price payable to 

each, the vendee is entitled to retain that portion 
of the property in regard to which he can show 
that his rights are equal to those of the pre-emptor. 
The word ‘ ‘agnate” in the proviso to section 11 of 
the Pre-emption Act, 1905, is not limited to a deceas- 
ed agnate to whom the vendee has succeeded by 
inheritance. P,- DULLA tv, HARI Kisyen Das, 6 PF. 
R. 1914” Zi 














mana, 


to subsequent v patee chua a on Reco d— Mutation 

vegister—Arora tribe—Residence in the same village 

nota sine qua non for success, 

The period of limitation in a pre-emption suit 
against the subsequent vendees is six years from the 
date of the sale in their favour. 

Under the proviso to section 11 of the Punjab Pre- 
emption Act, 19C5, the law does not make residence 
in the same village a sine gua non for success in a 
pre-emption suit and hence, in the case of a sale 
by one, Arora, another Arora residing im a different 
village may be regarded as a member of the same 
° tribe. with the vendor. 

A mutation register is, a record within the 
meaning of the proviso to section 11 of the Punjab 
Pre-emption Act, and where ajamabandi has been 
destroyed, the Court will presume, under section 114 
of the Indian Evidence Act, that proper entries in 
pursuance of the mutation order must have been 

~made ip the jamabandi, Pa “HARI RAMu. ALLAS 
Dirra, 17 P. R. 1915 i 695 


‘Purdah, observance of—fRight of pr ivacy cognmon 
_ te United Provinces—Interrventiqn of space between 
gwo howses—Privacy, right of, effect on, : 


ae 
Ant, 
ob Tass 
a 
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Purdah—owncld. g . 


In thp United Provinces the custom of purdah has 
for genturies been strictly observed by all Hindus 
and Muhammadans except tho poorest. 

The intervention of u spaco between two houses 
cannot affect the right of privacy if, as a matter of 
fact, that right is invaded by the new constructions 
complained of. A. JAMILUDDIN t. ABDUL MAJID 
13 A. L.J. 361 ii 674 


Putni. Regulation (VIII of 1819), s. 

I I— Putni tenure, sale of—Purchaser of putni 
tenure, rights of—Encwnbrance, adverse possession 
when—Avoidance of encumbrance—"Defaulting pro- 
prietor” in s. ll meaning of—Res judicata—~Bengal 
Terginey Act (Vit of 1885), » 10—Admission, 
adanissibilil y of. 





Where a deerec-holder purchaser causes a number 
of plots to be described in the sale proélamation as 
milik of his judgment-debtor and after tho sale they 
are described as such in the sale-certificate, it is 
in the natm® of an admission-and as sneh cannot be 
used as evidence on behalf of the purchaser or his 
suecessoy-in-interest. 

A putni can only be sold for rent under 
Regulation VIII of 1819 and the fact that the sale- 
certificate was given on a printed form for certificate- 
sales will not convert the putni sale into a certificate- 
sale. 

A purchaser of a pulut tenure at a sale under 
Regulation VIII of 1819 is not privy in estate to the 
defaulting proprietor and he docs not derive his title 
from him as under section 11 of the Regulation he 
acquires the property free of all incumbrances. 
A claim by such purchaser, therefore, is not barred 
by res judicata by reason of the failure of suit by the 
previous putnidar and he is entitled to avoid all 
incumbrances upon the property. 

An encroachment by a trespasser and adverse 
possession against the defaulting putnidar is an 
incumbrance within the meaning of section 11 of 
Regulation VIEL of 1819. 

The expression “defaulting proprietor’ in section 
11 of Regulation VIII of 1819 means the proprietor 
of the tenure in default, and these words are not 
intended to be restricted to the particular proprietor 
for whose default the putni is brought to sale, C. 
JOYMONGALA DEBI v. SHILLINGFORD 3 


Railways Act (IX of 1890), s. 75, Sch. 
ll—Parcel containing silk of more than Rs. 100 
not declared or insured—Railway Company, liability 
of, for loss—-Silk, meaning of—Finding of fact— 
Second appeal—High Court, power of, to interferc— 
Practice. 

After there has been a decision of fact in the 
two Corts of original and first appellate jurisdic- 
tion, the High Court cannot entertain a second 
appeal upon any question as tothe soundness of 
findings of fact by the lower Appellate Court. 

The question whether silk in manufactured or 
unmanufactured state is to be treated as silk within 
the meaning of Schedule I] of the Railways Act isa 
question of fact. 

Where, therefore, a Court has adopted a fair 
test and where upon that test it has found 
that the article i$? silk within the meaning of section 


"5 of the Railways Act that is a clear finding of fact 
| EA, 


| 
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_ Railways Act—concid. 


„and the High Court cannot go behind it in second. 
appeal, | ae 
Where a parcel consigned toa Railway Company 
contains silk, in a manufactured or unmanufactured 
state and whether brought up or nob broaght up 
with other materials of the value of Rs. 100, tho 
Railway, Company are not responsible for anything 
contained in it on loss of $% if the silk were not dec- 
lared og insured under section 75 of the Railways Act. 
C.a East INDIAN Ry. Co. v, CHanca Kuan, 19 O. W. 
N. 1084; 220. L. J. 212 24 


‘Rangoon Police act (IV of 1899), S.» 
31 155 


. 


Receiver. See PROVINCIAL INSOLVENCY Actgs. 13. 
——, appointment of, ground for—Just and 
convenient—Jnudgment-debtor will be reduced to 
poverty if his properties are sold, if ground for 
appointment of Receiver 505 
, appointment of —Hxecution—Property 
sold—Receiver, right of — Suit between decree- 
holder and auction-purchaser, separate, main- 
tainability of 55 
Adjustment of accounts—Receipts by 
minor for sumsin excess of the sanction of Court, 
auhether valid discharges—Money paid as bribe to 
Police for release of minor—Receipt taken from 
minor, validity of --Liability of person through whom 
bribe alleged to have been ypaid—Litigation 
eapenses—Detatls  mnecessary—Allowance for am- 
avoidable waste of money in conducting litigu- 
tion—Appointment of persons in excess of sanction of 

‘Court, whether permissible—Improper claim of Re- 

ceiver--Money deposited uccordingly—Interest allow- 

ed in excess deposit—Payment of high rate of interest 
on account of Receiver’s improper conduct-—Separate 
suit. 

In proceedings for the adjustment of the accounts 
of a Receiver appointed for the estate of an infant, 
receipts granted by the infant for payments of 
money made to him in excess of the amount 
sanctioned by the Court and not shown to have 
been applied for the benefit of the infant, are not 
valid discharges, and the infant or his representative 
ig not liable to be charged with the money thus paid. 

Any money paid by a Receiver as bribe 
to the Police in order to obtain release of the 
infant from custody must be deemed wholly 
unauthorised and disallowed. The Receiver is not 
entitled to credit the amount even as against the 
person to whom it is alleged to have been made 
over for the purpose, after the Receiver has credited 
the money in the minor’s accounts and as a 

















matter of fact has taken receipt for it from the. 


minor. 

Tt ig not sufficient for a Receiver merely o show 
that he had paid certain sums to a Vakil for the 
purposes of a certain litigation, and unless details 
are furnished, the items will be disallowed. In 
adjusting small sums spent for the purposes of 
litigation, however, it must be borne in mind that a 
certain amount of money is unavoidably wasted when 

suit is instituted and conducted, and the Receiver 
cannot be expected to do better in this respect than 
an ordinary prudent man. The Receiver is not entitled 
to credit the salaries of persons appointed by him in 
excess of the sanction allowed by the Court. 


gn 
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‘Receiver—concld. 


o 

Where a Receiver improperly puts forward a claim 
for an amount which accordingly is deposited in 
Ce@urt, the Receiver mugt be held Hable, when his 
accounts are adjusted, for interest upon the excess 
deposit. But whether or nob the minor of his 
representatives were obliged to raise money for the 
deposit at a higher vate of interest than usual, by reason 
of the improper conduct of the Receiver, is foreign 
tothe proceedings for adjustment of accounts, and 
the rights and liabilities of the parties in this connec- 
tion must bo determined in a separate suit. C. 
BARODA KANTA SARKAR v. RASHMANI DASI, <0 C Le J. 
113 29 
y surety of Extent of lability — Princi- 

pal—-Test— Surety’s remedy 3l 








+ 


Record of Rights*-Conclusive proof 241 
Redemption. See MORTGAGE. : 


Reference. 
438. 


Registration, compulsory—Gift, deed of— 
Subsequent deed executed and registered by donor 
— Prior gift revoked 271 


Document effecting severance in ŝtabns, 
if requirss registration 

Transfer of Property Act (IV of 
1882), ss. 54, 60—Restriction on redemption— 
Revenue Surveyor’s register—-Custom of reporting 
mortgages as sales 6+ 


Registration Act (III of. 1877), ss. 3, 
17 . - 879 


See CRIMINAL PROCEDURE CODE, 8. 














e re T A. I7, 32, 33, 34, 
35, 49, 87—Transfer of Property Act (IV of 
1882), s. b9—Presentation of document—Defect— 
Procedure—Presence of executant—-Mortgage-deed— 
Power-of-attorney, 

Where mortgage-deeds were presented by agents 
who held powers-of-attorney which did not authorize 
them to present the deeds for registration on behalf 
of the mortgagee, the mortgagor duly appearing at the 
registration office and admitting execution: 

Held, that there was no proper presentation of the 
deeds for registration as required by the Registration 
Act, IIL of 1877, sections 32 and 33, and that“want of 
proper presentation was not a mere defect in 
procedure under section 87, but rendered the deeds 
invalid, and that the object of sections 32, 33, 34 and 
35 of Act IIT of 1877 was to prevent fraud by means 
of registration under the Act and, therefore, the pro- 
visions were imperative. 

The jurisdiction of a Sub-Registrar only comes into 


force if and when a document is presented to him ¢ 


in accordance with law by a person who has executed 
or claimed under it or by the representative or assign 
of such person or by an agent of such person, repre- 
sentative or assign, duly authorised by a power-of- 
attorney executed and authenticated in manner 
prescribed by section 33 of the Act and the mere 
gdmission of execution by executants is not proper 
presentation by thom. Pa C. JèMBU PARSHAD v. 
MUHAMMAD NAWAS AFTAB ALI, 19 0. W. N. 282; 18 A. 
L. J. 29; 17 M. L. T, 148; 21 C. L. J. 218; 2 L, W, 277; 
37 A. 49;'28 M. L. X 577; J7 Bom. L, R, 413; (1915) M, 
W. N. 592 . . 


[19159 z 


. Ýol XXVIU] . 
Registration Act—(1877)—concld. 
e 
aeee mar m maa SS y 32, 33, 34, 35 i 
422 


SSS Se aa o Ak A 879 

en m ga — adana 58, 49, 87 422 

ma (XVI of 1908) 577 
— —-— $S, 17 (1) (A) 180 








eevee 





Sa 17 (Z) (v)—Agree. 
ment by vendee to re- convey, whether compulsorily 
registrable. 

An agreement by which a vendee undertakes to 
rewonvey the property to his vendor when called upon 
to do so, is nothing more than an ordinary agreement 
to sell and is not compulsorily registrable. Ba MIR 
Gazı y Mra Aut, 16 Bom. L. R. 582; 38 B. 7038 132 


“ss, 49 186 


S. 75—Deed found to be 
forged—-Burden of proof—Specijic Relief Act (I of 
1877), s. 39—Cause of action. 

Where a lower Appellate Court clearly finds that 

a deed of sale registered under section 75 of the 

Registration Act, 1908, is forged, no question of the 

burden of proof arises. ~ 
Where a plaintiff has some interest in the land 

in suit, he has clearly a cause of action as is required 
by section 390f the Specific Relief Act. Cə BADRI 

NARAIN SINGH v. Kono SAH 


Religious endowment-—aAdvances “made 
by trustee—Suit for recovery — Charge in favour of 
trustee of charitable trust 290 

_—— Head of a mutt—Succession—~ 

Custom of election to be definitely proved. 

There is no presumption with regard to the pro- 
perties in the possession of the head of a mutt 
either that they are or are not mutt properties. 

_ In order to succeed ina suit for declaration that 

the plaintiff is the properly elected matadhipathi of a 

mutt the custom of election for the office must be 

definitely established. M, PARAMAHAMSA PRASAMAYA 

v. YAVADRAKSHAKI AMMAL 82 


Religious Endowments Act (XX of 
1863), S. 3—Temple committee, power of, to 
appoint additional trustees—Power, when liable to 
be questioned, 

A. ten®le committee appointed under Act XX of 1863 
has a discretionary powef to appoint additional trus- 
tees toatemple under its superintendence, and such 
appointments can only ke questioned on the ground 
that the power was not exercised reasonably and in 
good faith. Mi. TIRUMALAIYAPPA PILTAL v. VENGU 
Aryvar, (1915) M. W. N. 280 : 556 


Sa 3—Trustee, nomination 

e of, by head of Thiruvaduthurai Mutt—Recognition of 
appointment by Government and Committee— 
Accounts, submission of, to Government and Commit- 
tee, whether evidence of right of appointment of trustee 
in Committee. 

Ina suit by a Temple Committee for a declaration 
that the suit temple was subject to its control and 
should bp managed by a trustee*appointed by it, the 
“plaintiff Committ@s must prove that the right. of 
appointing the trustees was vest8d in it. Merely 
showing that ‘the Governm@nt officials exerised 
supreme control over the management of the femple 
wyld notebe enough. ` 
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Religious,Endowments Act—concld. 


In the absence of other evidence, the fact that the - 
Government have appointed trustees is insufficient to 
prove the right of appointment, 

A wrongful assumption by the, Government of the 
power t® appoint a trustee is not sufficient to bring 
a temple within section 3 of Act XX of 1863. 

The mere fact thata man styled himself a trustee 
is no evidence of managefient by him. M, PIRA- 
MANAYAGAM PILLAI v. AMBALAVANA PANDARA SANNA- 
DHI AvERGAL, 2 L. W. 371 83 


Sa 8—Sanction to in- 
stitute suit ~Discretion, extent of-—Revision, interfera 
ence in, if justifiable—Costs of applicant, when to be 
disallowed—Civil Procedure Code (Act V of 1908), 
8. 115—~Mere failure to exercise judicial discretion, 
if can be interfered with in revision. 














Section 18 of the Religious Hndowments Act gives 
a very wide discretion to the District Judge in 
regard to matters coming under the section and 
the mere fgct that some serious allegations con- 
tained in the petition for sanction had not been 
‘considered by the Judge and the possibility of the 
Judge sitting in revision coming toa different con- 
clusion, are not sufficient reasons for interfering with 
the order of the District Judge in revision. 

In the absence of anything to show that the 
charges were unfounded and the petitioner acted 
negligently or inconsiderately, with a view to annoy 
or harass, and not prudently and bona fide, in 
applying for the sanction, the petitioner will be 
entitled to be paid his costs out of the trust pro- 
perty. 

A mere failure to exercise a judicial discretion will 
not justify interference under section 115, Civil 
Procedure Code. WI, SHANMUGA OTHUVAR V. VEERA- 
VAGHU PILLAL 2L. W. 346; (1915) M. W. N. 274 

637 


Relinguishment, evdence of — Non-occu. 
pancy right 

Remedy-—pDifferent remedies open to party— 
Adoption of one, effect of 318 

Rent. See LANDLORD AND TENANT. 


s enhancement of. See BENGAL TENANOY Act, 
s. 30. 


Res judicata. See Civit PROCEDURE Cops, $ 
ll; U. P. LAND Revenve Act, S$. 233 K, 


liquidation—Contrib us 





Company in 








tories, settling list of—Question, whether can be 

re-opened. 

An order ofa Court bringing the name of a 
person on the list of contributorics if not 


appealed against, becomes final and operates as 
ves judicata “and the question as to the liability of 
such persoh as contributory cannot be re-opened. Pre 
KANSHL RAM v. PESHAWAR BANK, LTD., IN DIQUIDA- 
TION, 4 P. L. R. 1915 


Court not actually deciding point 21 7 








ome ——~Hiectinent suit in Revenue Court—~ 
Question of proprietary title decided—Appeal not 
filed in Civil Court—Finality of decision— Subsequent 
‘suit in Civil Cow, maintainability of. 
Where,in an ejectment suitin a Revenue Court 
he defendants raise a plea of proprietary title and 





+ 


ga 
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af 


e 
the Revenue Cowt decides the question. itself and 


the plaintiff fails to appeal to the District” Judge, - 


the decision of the Revenue Court becomes final axl 
bars any subsequent suit in the Civil Court. A» 
SUNDAR Kunwar v. DINA Narg, 13 A. L. J.<826; 37 
A. 280 asd 432 


-m mm Hindu Law--Debt—-Decree against 
father —Liability of son—Sons at first impleaded as 
parties to suit but claims sgainst them subsequently 
withdrawn-—Effect of such withdrawal on sons’ 

< liability 








——Matter directly and substantially 
in issue 580 








—— Putni Regulation (VIII of €819), 
s ll—Puint tenure, sale of—Purchaser of Putni 
- tenure, rights of —Encumbrance, adverse possession 
when—-Avoidance of encumbrance—“Defaulting 
proprietor” in s, 11, meaning of~Bengal Tenancy 
Act (VILL of 1885), s. 10- Admission, admissibility 
of 173 


Restitution: 
144. 


Resulting trust, whether can be implied— 
Deposit receipt, transfer of —Transferee - becomes 
owner of the money mentioned therein 114 


Resumption, 
by Government--Property given 


back to grantor-—-Grantor issuing ingm deeds in 
favour of. mutwalli—IiInference 


See CIVIL PROCEDURE Cops, s. 


ge GROVE. 


La ana nan na anana 





4 








- — SUITS—Grantor and grantee, suit 
between — Mortgagee from grantee, whether necessary 
_ party—Mortgagee, if impleaded, right of., 


`” In resumption suits a mortgagee -from the grantee 
is not-a necessary party and is bound hy the decision 
arrived at in such suita if the proceedings are fairly 
conducted between the grantor and the grantee; but 
where the proceedings are not fairly conducted 
between the grantor and the grantee, and the mort- 
gagor impleads the mortgagee, ithe latter. has 
the right to have his pleas fully heard and determined. 





U, Pa Ba Ra MADARI LALU, PAHALWAN SINGH, 2 

0, L. J. 161 : 440 - 

= = —— of inam by Sovereign—Courts, 
jurisdiction of 934 


Review—Limitation—Time spent in review, when 
allowed in calculating period for limitation in appeal 
- 92 


=y order granting, when appealable—Grounds 
‘stated in r. 7, exhaustive--Appeal, entertainment 





of, withont jurisdiction—Revision. 707 
Reversioner. See Hinpu LAW. e 
Revision. See CRIMINAL PROCEDURE CoDE, 5, 


439. 





—— Award—Limitation Act (IX of 1908), 
Sch. I, Art. 158 —Objectons raised more than ten 
days after award is submitted—Notice of sabmission 
necessary-—Civil Procedure Code (Act V of 1908), 
Sch. II, Para. 10—Conrt not properly dispasing of 
objections to award 427 
— Civil cases-—Second appeal treated as 
revision - 282 
© 
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| Sedition. 


: [1915. 
Revision—concld. 6 


° : 
Material irregularity : 487. 
— m —— Ruling, misapplication of, efect of— 

Materia] irregularity a 919 
Suit for money advanced in payment of 
goods to be delivered—No date fixed for “Gin 





re 








» Enquiry as to date of delivery 


Rival tenants. See OupH Rent Acr, s. 108 
(10). : j ‘ 


Sale~deed of mongagee rights—Consideration, 
whether mortgagor can “question the passing of-—- 
Sale-deed, necessity not mentioned in, effect of 825 


Sale-proclamation notifying charge on pro- 
perty, effect of—Sale subject to mortgage—Prior mort- 
gagee, title of, to question validity of subsequent 
mortgagee — Vendee at Gwurt-sale, right of, to contest 
validity of encumbrance on property sold—lHvidence 
on both sides—Burdenof proof-—-Court, duty of. 
The mere fact that notice of an alleged mortgage 

is given in the sale-proclamation, does not mean 

that the property is sold subject to that mortgage. 

A prior mortgagee is entitled to contest the 
validity of a subsequent mortgage. 

The vendee-in a sale in execution has a right to 
coutest the validity of the encumbrances with which 
the property sold is charged. f 

Where both. parties adduce evidence upon a 
certain point, no gquestion'of burden of proof arises, 
and the Court has simply to decide that point on 


the whole evidence as lies before it. O, JAGDEL 2. 
SOHAN Lat, 2 0. L.J. 140 360 


Sanction to prosecute. See CRIMINAL 
PROCEDURE Cope, s, 195. a 

Security. 
118. 


Security for good -behaviour. 
CRIMINAL PROCEDURE Cops, s. 110. 


— = —- offered not to be refused 
except after judicial inquiry 6563 
bond. See Civin PROCEDURE Cops, O. 38, 


See CRIMINAL PROCEDURE CODE, 8. 


See 











Secondary evidence. 
ss. 63, 91. 


Secundum allegata et prokata gal 


See PENAL Gann s. 802. 


Seditious intention—Truth of statement 
not sufficient justification ° 322 


See EVIDENCE ACT, 


Set off—Snuit by Official Liquidator for recovery of 
money due to Company—Defendant having money 
in fixed deposit . 975 


Settlement decree, interpretation of 9296 


m— DADCKS, entries in, whether correct, 
Presumption. 
The entries in the present Settlement papers mnst 6 
be presumed to be correct until the contrary is proved 


"t 





U. P. B, R, PIAREY Lar v. BABBAN LAr, 20. L. 
aJ. 127 239 
“Share-holder, See Commnizs Act, 1688, 


a 58; Companfis Act, 1918, s. 184. 


teme ng right, of. See Companzes Ace (VI 
or 1882), s. 169. .® ° 


: s s id 





“Vol, XXVIII] 


of 1872), SS, 14; 25A—Policy of Regulation 
` —Record of Rights —Conclusive proof—Civil Court, 

jurisdiction of, to contest entries—Limitation~—Limit® 

tion Act (IX of 1908), s. 29, Scope of-—Minor, position 

of, under the Regulation. 

The policy of Regulation III of 1872 is to have a 


a @omplete Record of Rights and interests in land in the 


Sonthal Parganas and to exclude the jurisdiction of 
Civil Courts except in certain matters. 

Under section 254 of the Regulation a suit to 
contest the Record of Rights will lie only if ib is 
brought within three years of the date of the 
publication of Record of Rights and if only the rights 
of zemindars and other proprietors as between them- 
selves are concerned, 

Therefore a suit for partition brought three years 
after the date of publication®of the Record of Rights 
is barred. 

The Limitation Act (IX of #908) though applicable 
to the Sonthal Parganas does not affect the three 
years’ rule under section 25A of Regulation III of 
1872 as section 29 of the Limitation Act saves all 
provisions of local laws as to limitation. 

The Regulatlon III of 1872 does not make any 
exception in favour of minors and the minority pro- 
visions of the general Limitation Act have referonce 
to the periods of limitation prescribed in that Act. 

A notice under section 14 of the Regulation is to 
the people of the village irrespective of age or in- 
telligence and as the law makes the Record of 
Rights conclusive proof of the rights and interests 
therein recorded, a party whose name is recorded 
therein has no onns to prove the service of the 
required notices. Ca SHANKER PROSAD JHA r. BABU 
Lar Jua, 19 0. W. N. 495 


Specific Relief Act (I of 1877), Ss. 9— 
Appeal against order passed in execution not com- 
petent —Execution of decree—Limitation—Time spent 
in revision applied for by judgment-debtor, whether 
to be allowed in extending period of limitation for 
execution-—Revision—Civil cases —- Second appeal 
treated as revision. 

The plaintiff obtained a decree under section 9 of 
the Specific Relief Act. He applied for execution of 
the decree but allowed his application to be consigned 


. to the Record Room probably influenced by the pen- 


dency in he Chicf Court of a petition for revision 
filed by the defendant agaist the decree. After the 
application was rejected, the plaintiff applied again 
for execution of the decreé. The period of limitation 
for execution had expired but the application was 
granted allowing the period during which application 
for revision against the decree was pending in the 
Chief Court. Tho defendants appeal against the 
order allowing execution was dismissed: 

è Held, (1) that having regard to provisions of section 
9 of the Specific Relief Act the order passed in oxecu- 
tion was not appealable; 

e (2) that the period spent in revision proceedings in 
the Chief Court could not be allowed in extending 
the period of limitation for execution, 
Revision is competent when aeruling has been 
misapplicdsowing tgimperfect under standing of its 
circumstances. Pae Mouroz ALI r® Birgit Nanp 








Kerar, 45 P. LR. 915 . a32 
——- Su 9, claim for . mesne 
profits, meaner to be joined if suit under i 
Là , 
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Specific Relief Act— contd. 


tanaman So 9, object of— AM un yues- 
tion for determination under s. 9—Joint possession, 
whether can be physically restoreg, 

` The object of section 9 of the Specific Relief Act 

is to provide a speedy remedy for that class of cases 

where a person in physical possession of property 

is forcibly dispossessed of %t against his will and 

consent. 

Under section 9 of the Specitic Relief Act, 
the -main question for determination is whether 
the plaintiff while in physical possession of 
property has been dispossessed of the same in 
the manner and within the time specifiedin the 
section, 

A man in joint possession of immoveable property 
is as much in physical possession of his share as the 
entire body of co-sharers are in physical possession of 
the whole, and such joint possession can as well be 
physically restored in respect of his share as the 
possession of the whole can be restored to the entire 
body of co-sharers. C., AJIMAN BIBI r. Reasat 
SHEIKH, 19 C. W. N. 1117 570 








ae Sa 9, scope of ~- Land, 
possession of—Court, Jirtediction of —House built, if 
can be removed. 

An order under section 9 of the Specific Relief 
Act which allows the plaintiff to remove the house 
built on land by the defendant, is beyond the 
jurisdiction of a Court under the section inasmuch 
as under that section a Court cannot do more than 
make an order with respect to possession of the land 
Cy RAHMATULLA v. MOFIZULLA 472 


——— §. 39 138 


S$. 39— Coercion, contract 
through—Plea, whether supported by suspicion or 
mere probability—Secundum akegata et probata— 
Procedure-—-Substantial error—Findings of fact— 
Second appeal—High Court, power of, to interfere, 

A suspicion or mere probability is not sufficient 
to support a plea of coercion quite apart from the 
consideration that it is not ‘secundum allegata et 
probata, but depends upon other circumstances 
coupled with doubts entertained as to the veracity 
of the defendant. 

Where there is substantial error in procedure 
resulting ina finding not secundum allegata ct probata 
and not sustainable in law, the High Court is entitled 
in second appeal to reverse such a finding. 

Per Beaman, J.—Where tho fraud or the coercion 
alleged must, by law, be supported by particulars, 
ibis only after the due proof and establishment of 
those particulars that the Court can find asa fact 




















‘that the alloged fraud or coercion is proved. It is 


rot open to, a Court to give the go-by to every 
material particular alleged and yet to reach the 
conclusion which ought only to be reached by those 
steps. Be PURUSHOTTAM DAJI MANDLIK r. PANDU- 
RANG CHINTAMAN, 17 Bom. L. R. 157; 39 B. 149 921 


mee meee Sa uit for declara- 
tion of title--Property in possession of Court of Wards 
for Wuful claimant—Suit, whether maintainable. 
Where the Court of, Wards is in possession of a 
certain property on behalf of the person who might 
establish his ‘title to it, a suit for declaration of title 
by A claimant us against several other claimants to 
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Specific Relief AcCt—conold. 


the property is not barred by section 42 of thé Specific 
Relief Act. As JAGARNATH GIR v. TIRGUNA NAND, 


. 18 A. L. J. 252 o 139 


Sa 55 s 169 


Specific performance of contract to grant 
a permanent lease—Cigil Procedure Oade (Act a y 
of 1882),"s. 375—Registration Act (III of 1877), ss. 3 
17, 47 — Lease, meaning of —Compulsory registi ‘ation 
—Unvregistered deed, admissibility in evidence of— 
Petition of compromise, how far admissible in evi- 
dence--Conveyance, effect of-—Lands not assessed by 
Govermnent, effect of-—Consideration—Court’s duty. 
Per Mooke}ee, J.—Under section 375 of the Code 

of Civil Procedure the Court has jurisdiction*to pass 

a decree in accordance with a compromise only in 

so far ag it relates to the subject-matter of the suit; 

and its decree is final only to that. extent. 








Under section 3 of the Registration Act, 1877, the , 


term ‘lease’ includes an agreement to lease, and 
under section 17 clause (d), an agreemtnt to grant a 
lease of imnioveable property for any term exceeding 
one year is compulsorily registrable. ` 

Neither clanse (A) nor clause (2) affects cases under 
clause (c)‘as they apply only to cases under clauses 
(b) and (e) of section 17 of the Registration Act. 

In a suit for specific performance of a contract to 
grant a legse, an tinregistered deed containing the 
alleged agreement is admissible-in evidence to prove 
the contract for the breach of which the suit is 
brought. 

A “petition of compromise which embodies the 
terms of the agreement to lease or the decree which 
recites the terms of the compromise can be received 
in evidence in proof of the agreement to lease. 

The mere fact that the Government has not 
assessed any’ revenue on the lands (which were 
found to be re-formption and not accretion) does not 
entitle the defendant to claim rent ata higher rate 
than usual. 

Per Beachcroft, J.—Where the petition of compro- 
inise embodying the terms of the agreement to lease, 
is not considered by the Court to be an agreement to 
lease: 

Held, that section 49 of the Registration Act can 
have no application. 

Where the promise to give a lease of the land 


. which was the subject-matter of a previous suit was 


part of the consideration tothe Company for consent- 


_ ing to a decree ina later suit: 


Held, that the decree was equally admissible in evi- 
dence and the Court was bound to record the whole 
of the terms of the compromise. 

The documents referred to in clauses (e) to (w) of 
section 17 of the Indian Registration Act KN excepted 
only from the provisions of clauses (b) and (c), and 
not from the provisions of clauses (@)*and (d). Ce 
HEMANTA KUMARI Desi v. MIDNAPUR ZEMINDABI Ot 


' 19 C. W. N. 347; 22 C: L., J. 44 


Stamp Act (II of 1899), s. 2 (22) 300 
S», 4—Seitlement—Duty to be im-o 





posed, 

Where the two brothers 7 and S, to settle a dispute 
between them, executed twe instruments, one a 
deed of gift whereby T conveyed all his property 
to S and another by which 8 undertook to maingain 
T during his life: 


INDIAN CASES. 


Step-~in~aid of execution. 


Stamp Act-—concld. , 4 

Held, that the two instruments together were one 
@ansaction within the meaning of the word “settle- 
ent” in 
dazani with the stamp duty in uccordance with 
that section. A. MAHARAJ SOMESHAR Dut, Im the 
matter of, 18 A. L. J. 385; 37 A. 264 : 


— mama S, BS . 300 
—-— —— Sch, I, Arts. 13, 49 300 


art. 35—Lease reserving 
rent and Government assessment—Stamp to be poid 
only on amount of rent. 

In the case of a lease containing a stipulation 
regarding the payment by the lessee to the lessor of 
Government assessment, ete., for its eventual payment 
by the lessor to the Government, stamp duty should 
be calculated only on the amount of rent reserved and 
not also on Governmerf assessment. B. GANGARAM 
NARAYANDAS TELI, In re, 17 Bow. L. R. 320 564 


See LIMITA- 








tion Act, 1908, Sor, I, ART. 182 (5). 
Submersion—Possession—-Presumption 426 
Subrogation. See MORTGAGE. 
Substitution, doctrine of 
Succession. See Custom. 
Succession Act (X of 1865), ss. 72, 

80, 106 481 


3 


` 232 


Succession Certificate, 
appeal 


Succession Certificate Act (VII of 
1889), 3. 4—Succession and survivorship—Joint 
Hindu family debt—-Certificate, if required—Promis.- 
sory note in favour of a member of the family makes 
mo distinction—Opportunity to be given for produc- 
tion of certificate. 

In Hindu Law there is a clearly marked distinction 


filing of, in 
383 


between succession and devolution by survivorship, ` 


and as the succession certificate is designed to 
facilitate the collection- of debts on succession, prima 
facie the cases of survivorship are not within the 
anibit of the Act. 


[1915 


section 4 of the Stamp Act and were . 


The fact that a debt is due upon a promigsory note ` 


in favour of a member ef a joint Hindu family does 
not make any difference in the construction of sec- 
tion 4 of the Act. In adl such cases the question is 
whether the moneys sought to be recovered were 
advanced from joint funds, or were the individual 
earnings of the person in whose favour the document 
was executed. 

There is nothing in the Succession Certificate Act 
to countenance the view that upon the face of tle 
document the debt should appear to belong to the 
family. 

On taking evidence if it appears that the moneys 


“were not advanced from the funds of the joint family, 


the Court shéuld.give the plaintiff an opportunity of 
producing a suecęssion certificate within a reasonable 
time, and then pass a final judgment in the case. WI. 
PICHAIKUTTIA PILLAI V. RENGANADAN, 20 M. L. pe 


1% M. L. T. 264 . 
as a. ome Sa 9— Application for 
certificate by Hindu; Pidow—Opposition by husband’s 
divided brother—Secur ity, of should be*furnished. 








t 


Fa 
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* Succession Certificate Act—concld. 


“ Under section 9 of the Succession Certificate Act, 


` VII of 1889, it is not obligatory on Courts to deman® 


security whenever a Hindu widow applies for the 
grant of a certificate to her. Wi, CUHINNASAWAIT 
CHETTIAR V. Ponna AMMAL, 2 L. W. 352 638 


Succession (Property Protection) 
Act (XIX of 1841), ss. 3, 4, 5—Appoint- 
ment of Curator, necessary conditions for—Pocedure. 
The necessary conditions ‘subject to which a 

Curator to be appointed are that: 

(ih there must bo an application and an exa- 
mination as directed in section 3; 

(ii) the Jndge must be in a position to say 
npon such application and examination that danger 
is to bẹ apprehonded of misappropriation or 
wasteof the property before the summary suit ‘can 
be determined; and - 

(iit) the delay in obtaining security from the 
party in possession or its insufficiency must be 
likely to expose the party ont of possession to 
considerable risk. 

Where, therefore, there was no clear finding that 
the danger of misappropriation was really to.be 
apprehended and the petitioner was never asked 
to give security: 

Held, that the District Judge had acted with 
material irregularity in passing an order for 
the appointment of a Curator. Pa MADAN GOPAL v. 
NARBADA, 11 P. R. 1915 248 


Suit for declaration that decree passed against 
plaintiff is not binding on him—Consoquential re- 
lief- Court bound to accept valuation pnt by 
plaintiff—Ad valorem Oourt-fee 


for declaration of title— Property in possession 
of Court of Wards for lawful claimant-—Suit, whe- 
ther maintainable 139 
by lambardar against malikan-t-gabza for value 
of tree—Civil and Revenue Court—Jurisdiction 

















for money advanced in payment of goods to 
be delivered—No date fixed for delivery—-Enquiry 
as to date of delivery — Revision 970 
to redeem mortgage—Amount due under 
mortgag® determines jurisdiction—Lower Court 
erroneously putting higer value—High Court, 
power of, to revise 624 
by reversioner for Ueclaration that certain 
alienation was not binding, withdrawal of, without 
permission—Fresh suit for possession, whether 
maintainable » 9i 
for right to collect Government Revenue— 
Inam \and-—-Certificate—Pensions Act (XXIII of 
2871), s. 6 934 


Suits Valuation Act (VII of 1887), 
s.8 624 

. . 
Surety—Bail, person giving— Contract, with third 














person to be indemnified—Forfeiture—Cofttract, whe- 


ther legal. | oo 
Tt is essengial that the person giving bail should be 


interested in looking’ after and, jf neosssary, exer. - 
cising the legal powers he has, to jrevent the accuse¢ . 


from djsappearing. This is essentia} for the ‘pro- 
tection of the public and anythifig that tends to pre- 
vent os inder his so doing is illegal, 
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Surety—concla. 


It is illegal for a surety to contract mitha third 
person to be indemnified in case of forfeiture and he 
cannot, therefore, escape his liability. C. Prosonxo 
KUMAR re PROKASH CHANDRA Dutra, 19 C. W. N. 329 

560 
of Recerver— latent of Uability—Principle— 

Test-—Surety's remedy. 

The surety for a Receiver is liable to the paynfent of 
interest on balance improperly retained by him as 
also for the costs of proceedings in Court neces- 
sarily or properly incurred in -conseguenee of the 
Receiver's default, such as the costs of a proceeding 
to take accounts, of an attachment for failure to 
accoung, of an application for his discharge and for 
the appointment of another person in his place, and 
of any proceedings taken to enforce the recoguizance 

The principle is that the liability of a suvety upon 
the bond of a Receiver conditioned for the due dis- 
charge of bis duties is limited to cases of a violation 
of those dutiog which may properly be said to be 
within the scope of his appointment as Receiver, in 
other words, the surety is responsible only in respect 
of liability incurred by the Receiver in big capacity 
as Receiver. To determine, whether a particular 
liability has been incurred bythe Receiver in his 
capacity as Receiver, the test to be applied is, could 
the Receiver be made accountable in that respect 
in the account proceedings. Tf he could not, the 
surety is not liable; if he could be held Hable in that 
proceeding as Receiver, the surety is liable. 

A surety, after satisfying the claim against 
the Receiver, is entitled to stand in the place of the 
Receiver to the extent of the payment made by him 
and to re-imburse himself from the smms ordered to 
be paid to the Receiver. GC, Rasywanr DASI r. 
BARODA KANT SARKAR, 20 C. L. J. 128 31 


Security for good behkgviour, object of— 
Surety, rejection of— Grounds—Enquiry, whether 
can be delegated— Reference to Sessions ‘Court 

; 721 

Tank, village, let for cultivation of avater-nuts— 
Tank, whether land— Cultivator, whethertenant. 
A village tank which is let for the cultivation of 

water-nuts is not “land let or occupied for aori- 

cultural purposes or for purposes subservient to agri- 
culture” within the meaning ‘of these terms in the 

Central Provinces Tenancy Act, and, therefore. no 

cultivator of such nuts is a temantas defined dn that 

enactment. N. Barroo v. NABAIN PRASAD, 1l N. L. 


R. 49 ‘869 


Tazia pluced at a place ky mutual oonsent-—No 
absolute right acquired, 

Where a tazia was placed on a particular dand for 
many years by mutual consent of bath the Hindu 
and the Muhayimadan population of the locality, no 
absolute right was thereby created to put the 
faziaonthat land. As Baccha v. STAN Laz 13 
A. L. J. 209 622 


Temple. See Hixpu Law. 


e-~- — Election — Triplicane temple scheme — 
General bribery—General ‘personation— [literate 
votess, signature by—Invalidity of election 612 
—— Mirasi office*- Worship, right f—Right to 
form Vedig goshti before and behind—Intenference 
byeother sects—Rights in Conjeevaram temple, 
Only one mantram can be recited ina temple on all 
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Temple—concld, i 


occasions in which the puja ceremony is perfęermed 
and that by the mirasdars. Recital of a different 
-mantram or prabêndham during any ceremonial 
worship or by any goshti would bo performahce of the 
duties of tho office of mirasdars. Any interference 
in the puja from its cogmencoment with the ringing 
of the bells to its close with the distribution of the 
theertham and prasadam, is a violation of this meras 
right. aA 
The different steps in the course of puja discussed, 
There is nothing in law to prevent any sect~wor- 
shipping the deity consistently with the equal rights 
of other worshippers, nor is there anything in law to 
prevent any worshipper from repeating anyeportion 
of the prabandham i 
personal devotion. ` The question whether any 
individual may repeat any particular mantram or 
portion of the prabandham is one not for the Civil 
Courts to decide. The right of any individual wor- 
shipper to worship the deity witheut interfering 
with others by the recital of any appropriate mant- 
yams or prabandhams ina temple is very different 
from the right to form a goshti or congregation of 
his own sect and recite anything different from the 
prabandhams which are recited by the mirasdars. 
All sects are entitled to use the public strects for 
processions. ; ; 
During a procession other sects than the mirasdars 
are not entitled to interfere with it and carry ona 
different worship. Recital of prabandhams and 
manirams in front of the idol can only be intended 
a worship of the idol. an 
B the Doneren temple the | ashti behind 
is composed of Vadagalai miruw..8 and the 
Thengalais can only join as ordinary worshippers. 
The Tengalais form the prabandham goshti reciting 
their mantrams before the idol and the Vadagalais 
are entitled to jon only as ordinary worshippers. 
Wa, TIRUMALAI HACHAMBADI ¥. RoyADURGAM KRISHNA- 
saar, (1915) M. W. N. 281 6 
Temple Committee. See Reticious Èx- 
. DOWMENTS ACT, 8 3. ` 
Tenancy-in-common — Joint tenancy— 
Distinction 56 I 
Tenant, permanent-——Right to cub trees planted 
by himself I 


Tenants at fixed rates, status of. See 
BENGAL Tenancy Act, 8. 105. l 


Thakorate of Gamph, See Custom. 

Thumb Impresslon—Appellate Court act- 
“ing on report of Thumb Impression Bureau—lIlle- 
gality—Evidence >. 13 

Tort—Law applicable to torts in India 394 


Trortious act, liability for—Damages, me 


0 
Tout, admission of a person as, whether sufficient 
to declare him as such 9] 
Transfer, See CURIMINAL Procepurs Cone, S. 

” 528. aie 
Transfer of Property Act (IV of 
1882) 











E 599 
s applicability of, to teyancy 
under Bengal Tenancy Act 567 


- INDIAN CASES. 


separately and as an act of - 


Transfer of Property Act—contd. 





te WIS ire MEA 











73, application of, to execution sales—Substitu- 
tion, doctrine of 


‘ e 
— mm S, EO — Lease —Condition 
that lessee shall have no right to transfer his interest, 
validity of—Assigneg, right of. 

A condition in a lease that the lessee has no right 
to transfer his lease is one intended for the . benefit 
of the lessor and is, therefore, not invalid @nder 
section 10 of the Transfer of Property Act. 

Ani assigneo from such a logsee obtains no rights, 








Ma Jacki Minezns v, VENKATRAMANA Kamen 904 ` 





ee S, 1 4 —Perpetuities, rule 
against, nen applicable—Interest in land — Agrec- 
ment io sell, if within the rule. 

The rule against.perpetuities is applicable only in 
reference to an attempt to create an interest in 
land. 

No interest inland is created by an agreement to 


sell the land, still less by reason of there being a` 


possible claim to have an agreement for sale speci- 
fically enforced as against a transferee with notice of 
the agreement and, therefore, such an agreement is 
not within the rule against perpetuities. Ml. AVULA” 
CHARAMUDI V. MARRIBOYINA RAGHAVULU, 28 M. L.J. 

















AT; 18 M L. T. 76; (1915) M. W N. 596 871 
— -meee ss. 36, 44 232 

— —— mem S. 51—Improvements— 
Compensation, right of 840 
kei eet a, 232 











S. 5% Contract of sale 
unregistered, whether creates interest — Possession 
delivered, effect of—Suit for possession—Contract, if 
can be pleaded—-Interpretation of Statute—Ewpress 
words of Statute, whether overriden by equitable 
principles, 





Under section 54 of the Transfer of Property Act, Í 


a contract of sale, followed by delivery of possession, 
does not, when there is no registered sale, create 
any interest in the property agreed to be sold, and 
therefore, cannot even if enforceable at the date of 
suit or decree, be pleaded in defence fo an action 
for ejectment bya person having a legal. title to 
recover. 

The express words ofan Indian Statute are not 
to be overriden by reference to equitable principles 


which may have been adopted in the English Courts. , 


BH, TistANGoWDA VENKANGOWDA «v. 
CuHENAPGOWDA, 17 Bom. L. R. 335 


—— ns SS a 54, 60— Registra- 


BENEPGOWDA 








tion—Restriction on redemption—Revenue Surveyors _ 


register —Custom of reporting mortgages as sales. 


Mortgages are frequently reported as sales én < - 


Revenue Surveyor’s register.in Burma. 

Under section 64 of the Transfer of Property Act 
a mortgage or sale of a property of- the value of one 
hundred rupees and upwards shoyld be effected by 


-registration.e A stipulation restricting the period of 


eedemption shoul be treated, by the Courts as 


inoperative, -according to the equitable principles 


. einbodied in sectio” 60 of the Transfer of Property 


Act. L: B. Ma Nyyrn v. Kapersat Coetss 264 


Ed 


a 


[1915 - 


S. 6 (a)—Income, uncer- |. 
© tain and indefinite, whether transferable 75 


Spe gre a ay SS. 8, 36, BQ 52, z 


< 
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‘Transfer of Property Act—contd. 
S. 56, scope of—Mar- 


endra mbuang 




















shalling l o 
akh an = 5,59 422 
mn ama an s, 60 264 





~ ———- — ss. 60, 70—Jortgagor 
and mortgagee—Usufructuary mortgage—Considera- 
tion, portion of, wnpaid—Uwregistered letter passed, 
undertaking te give credit, for interest, admissibility 
of—Registration Act (XVI of 1908), s. 49 —Mortgagee 
- admitting non-payment but contending that separate 
* suit ought to be brought—Plea, if valid—Decree, if to 
be given for full amount of mortgage—Litigation eg- 
penses, liability for-—Burden of proof. 


Where a portion of thesconsideration for a usufruc- 
tuary mortgage-deed for 10 years, execute d by the 
plaintiff to defendants Nos 1 and 2 and their deceased 
undivided elder brother G, remained unpaid and 
where at the time of the registration of the said 
document, Œ passod an unregistered letter to the 
plaintiff whereby he undertook to pay the said 
balance in 10 days and in case of default to pay 
interest on the same at 1 per cent. per mensem and 
give credit to this interest till the mortgage-bond 
remained undischarged; and where on failure of G 
or defendants Nos. 1 and 2to pay the said sum, the 
plaintiff instituted a suit afterthe expiry of the 10 
years, for redemption of the mortgage and for 
accounts and the defendants contended that they 
were entitled to be paid the full amount cf the 
mortgage without deducting the amount mentioned 
as unpaid in the letter, which was inadmissible in 
evidence for want of registration, leaving the plain- 
tiff to bring a separate suit for the amount: 

Heid, that the letter was not admissible in 
evidence to modify the terms of the mortgage-deed; 
that though the transaction covered by the letter was 
independent of the mortgage and the plaintiff 
was entitled to institute a separate suit for the 
recovery of any amounts that may be due under 
it yet the defendants were not entitled on 
that ground to claim that they must be paid 
the full amonnt of their mortgage without that 
gum being deducted. 

Held, further, that it was the duty of the 
mortgatrees to prove the exact amount of expenses 
incnrred by them in cafrying on litigation connected 
with the property mortgaged if they insisted to 
recover them from thé mortgagor and that in the 
absence of any evidence to show what those 
expenses. were they were not entitled to be 
given credit for any amount, evea though it 
might appear that they were put to some expense. 
WM. ALLAMSETTI APPALA SURYANARAYANA v. PEELEE- 
* tuana VENKATASIVA Rao, 2 L. W. 224 166 


S. 72—Hypothecation of 
animals-—Offspring of animals+—Aceessions—Fructus. 
The rights of a person in whose favour a hypothec 

is made of a chattel are limited strictly to the actua 

“echattel Rypothecaged and do not extend beyond that. 
Where, therefore, the plaintiffs pu®@chased a number 

of goats, sheep and camels of behalf of thams@lves 
andéhe judgment-debtors and ite was agreed that 


thee parties were to bo joiuteowuers of the animals 
@e 
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Transfeér of Property Act—conta 


and their offspring, and the animals belonging to the 
judgment-debtors were to be deemed to be hypo- 
thecated to the plaintiffs as gecurity for the re-pay- 
menteof money advanced by plaintiffs for the pur- 
chase, but no provision was made for the hypotheen- 
tion of such of the offspring as might fall to the share 
of the judgment-debtors: ® 

Held, that the young of animals wereenot mere 
accessions to the latrcer but were fructus and could 
not, therefore, be, made subject to the hypothecation. 





Pa Jot SINGH v. AMIR Cuanp, 10 P. R. 1915 230 

an S. 73 232, 571 
a oe aa Kia S. 89 211 
Sacer mmm anawa Ta ns mama Su 95—Mortyugor allowet 


to redeem in part—Contract—Integrity of mortyage, 

if broken-—Co-heirs redeeming a mortgage — Charge- 

Dispossession by other co-heirs-——-Suit for pussession, 

maintainability of. 

Where »mortgage-deed provides that the mortgagor 
might redeem any portion of the property apon 
payment of a proportionate part of the debt and 
some of the heirs of the mortgagor redeem their 
share in the property, the integrity of the mortgage is 
not broken wp. 

One of the co-heirs of a mortgagor who, being a 
person interested in the mortgaged property, pays off 
the mortgage-money and redeems the property, is 
entitled to possession of the property, and the other 
co-heirs cannot defeat the charge he thereby acquires 
on the property under section 95 of the Transfer of 
Property Agt by keeping him out of possession, 





Aw Spa. PULLAN n, [ZZAT-ULLAH, 13 A, L. J. 872 
A mbasa A 677 
anaman —-—-— S, 106 568 





ee Sy TOB (R)-~Permarent 
tenant—Right to cut trees planted by himself. 

A permanent tenant who has planted trees upon 
his lands is entitled to cut them down and use them. 
B, Sirapar RAGHUNATH KARMAKAR t SHAMBAU 
Sonv GAJANA, 16 Box. L. R. 595; 38 B. 716 140 


———— S. Il] “Land let out on 
purakud? servico—Tenancy, determination of 915 


ee eee Sa I 16 252 
we Sy 1 30—De posit reertpd, 
transfer of--Transferee becomes owner of the muney 
mentioned therein--Resulting trust, whether can te 

implied-—-Trusts Act (II of 1882), s. 81. 

A deposit receipt is nota negotiable justrumeut 
which passes either by delivery or by indorsement, 
but where the money mentioned in the receipt is 
immediately payable and the reecipt is presented 
duly indorsed together with an order to pay 2 given 
individual, that individual becomes the owner of the 
money upon payment by the banker or his promise to 
hold it at the disposal of the payee. 

Where, therefore, W whe had a fixed deposit of 
Rs. 10,500 falling due ou the 7th August 1912 sent 
on that date the receipt duly indorsed with a letier 
to the Bank asking them to hand over the amount to 
his nephew (the defendant) and the defendant drew 
the interest and Rs. 500 out of the principal and 
deposited the balance Rs. 10,000 in his owu name, 
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on a suit by the heirs of W on his death for a deClara- 
tion that the amount of Rs. 10,000 formed part of 
W's estate: . x 

Held, (1) that the plaint was defective as at did 
not show that the plaintiff had obtained Letters of 
Administration and should on that account have 
been rejected on presentation; 

(2) th® the defendant became the absolute owner 
of the money secured by the existing receipt; 

(8) that there was no resulting trust in favour of 
the plaintif. B, Seruna v. Grace Epiru Hem. 
mineway, 16 Bom. L. R. 534; 38 B. 618 114 


Treeé—Branches overhanging neighbour's house, right 
to remove. 
A party has a right to the removal of the branches 
of a tree, which overhang his house. A. DEODUTT 
PANDEY v. KAULESHAR DUBE 843 


Trees, whether moveable or immoveable prope 


———-———, right of tenant to transfer 352 


Trespass-— Projections over another's land, when 
amount toe trespass—Remedy in case of trespass— 
Specific Relief Act (I of 1877), s. &5—Injunction, 
grant of 5 169 


Trust—Estoppel—Conduct of trustees 840 


—~—— Management—A pplication for alteration of 
eaiyting scheme—Grevunds. 

An application to alter a scheme of management 
under which the affairs of a temple aro administered 
even if based on grounds of malversation, should, 
unless accompanied by a fresh scheme to prevent 
such malversation, be dismissed. The mere fact that 
some mismanagement has resulted through the mis- 
conduct of the Committee members and the trustees, 
is nota ground to modjfy a scheme which contains 
provisions which if properly worked are sufficient 
to protect the interests of the trusts. Ma NAMBURI 
VENKATARANA CHETTY t. VEMUR ‘THIRUVENGADATHAN 
QHETTY 





noms TEOS -Permanent lease, whether valid— 

Custom, validity of —Transfer of Property Act (IV of 

1882), s. 51—Improvements—Compensation, right of 

—Hstoppel—Trust—Conduct of trustees. 

The permanent lease ofa religious trust property which 
is neithernecessary nor beneficialtothe trust, is beyond 
the power of a trustee and a custom which would give 
him this right, is not a valid custom. 

The right to claim compensation for improvements 
under section 51, Transfer of Property Act, exists only 
in favour of a person who makes improvements be- 
lieving that he is absolutely entitled to the property 
and not in favour of one who merely believas he has 
got a permanent right of occupancy in it for building 
purposes. 

A religious trust will not be estopped by any act 
or conduct of its trustee committed in breach of 
trust. Mia PERUMAL GRAMANI v., MAHAMAD KASIM 
SAHIB 840 


—— memar y verbal, whether valid 205 
Trustee. See RELIGIOUS ENDOWMENTS Act, $ 3. 
Trusts Act (lof 1682), s. 81 ,. 114 
Undue influence. See Contract Act, s. 18 
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U. P. Land Revenue 
S» I 18—Partition—Site of house belonging tò one 
co-sharer given to another—Step to get rent fixed not 
t®&en—Owner of site, rightof. 


Where the site of a house belonging to one co- 


sharer is given to, another co-sharer'at the tine of 
partition and no step is taken under section 118 of 
the U.P. Land Revenue Act to enable the occupier of 
the house toretain possession of the house on payment 
of rent, the co-sharer to whom it is allotted at the 
partition can recover ‘possession of the site by 
removal of the materials of the house. As RAMJAS 
MAL v. ZAHARYA SINGH 358 


S, 233K — Partition— 
Subsequent suit claiming a share, allotted at partition, 
by inheritance—Res judicata. ° 
A suit in which the plain®ff claims to have become 

entitled, by inheritance as reversionary heir, to a 

share which had been desit with in a particular way 














_ata partition, is not barred by section 233K of the, 
U. P. Land Revenue Act IJI of 1901. A, 


MANORATH 
CHOUBE v. SUMERA 454 


“iVilaku” money, nature of 8 


Village headman, See MADRAS HEREDITARY 
VILLAGE OFFICES ACT, s. 18. 


Vrittis—Alienation, when germissible. 

The gencral rule is against the alienability of 
erittis, They may only be alicnated in special cases and 
under special conditions, provided that such aliena- 
tions can be supported by local usage and custom. Ba 
MANJUNATH SUBRAYABHAT V. SHANKAR MANJAYA, 16 
Boum. L. R. 593; 39 B. 26 


Waiver--Declaration of intention to acquire a part 
—Qwner’s desire that the whole should be taken— 
Fresh notification necessary 489 





-—Forfeiture—Acceptance of rent without 
protest i 


Wajib-ul-arz. 


y entries in, interpretation of— 
Attestation of entries by landlord alone, effect of— 
Muafidar, whether bound by entries. 

The entries in a Wajib-wl-arz attested by the land. 
lord alone and not by the muafidar are not binding 
on the latter. U. Pe Ba R: RAUSHAN ZAM fn Kuan 


See PRE-EMPTION. 














a, RAMA Nann Misra, 2 0. IÑ J. 121 229 
—— —— —., evidentjary value of 34 
Waaf property. See MUHAMMADAN Law. 


Will—Private family matter---Administrator 
and trustée—Scheme under section 92, Civil Pro. 
cedure Code, when to be settled—<Accounts, direc. 


Shee kad 





tion for 116. 
Widow. See Bunputst Law; HINDU Law. 
Will. See Construction or WILL; PROBATE, 
y interpretation of 217 








disposing of joint Hindu family property in 
family of s vors—Probate—Duty Rayable— 
Party, wheth¢ can go behind W&l 473 


rut Legaice notin Sxistence at death of testator-— 
Copstruction-——im SN pit aa to daughter— 
Gift over to cousins fasting male issue to daughters 

; oe 


ct (IIL of 1901); e 


+ 


the grånt of probate of a Will on the 


ti 


® 
In construing Wills the Courts must look at and 


" give effect to the intention of the testator. 
Where a Will gave first a life-gstate to the testator’s ®except under certain circumstances. 


Widow and on her death a life-estate to his daughter 
and further providéd that in the event of the 
daughter having a male child he was to take the 
While estate of the testator on attaining the age of 18 
and that the testator’s cousins, who were appointed 
general executors of the Will and also trustees for 


‘the minor son ‘of the testator’s daughter, were 
- to get the estate absolutely should the daughter die 


witho} male issue: 

Held, that the dominant intention of the testator 
after providing a suitable life-estate for his widow 
was to give the whole of his property to his grand- 
son and in the event of thgt being defeated, his 


intention was to retain the estate in his own family, 


and, therefore, the daughter could not get the estate 
absolutely. B. Naranpas VifisBHUKHANDAS v. BAIT 
SARASWATI, 16 Bom. L. R. 577; 38 B. 697 30 


Mofussil Will—Joint executors—One executor 
taking Probate—Another oxecutor, if disentitled to 
act without Probate—Executor, if can renounce for 
consideration - Compromise between co-executors, 
if valid—Retainer, executor’s right of, if exists 
even though claim is barred 221 


to be considered independent of Probate 97 2 


s Probate of, revocation of—Knowledge, acquies- 
cence and lapse of time, whether bar to Probate pro- 
ceeding—Application to be made bona fide. 











In a proceeding to set aside a Probate, where know- 
ledge, acquiescence and lapse of time are shown, the 
petitioner must give some reasonable and true 
explanation of the delay, or in other words the appli- 
cation must be made bona fide, before it can succeed. 
C. MANORAMA CHOWDHURANI V. SOSHI Monan Das, 
190. W. N. 366; 42 C. 480 


Probate, application for-—Order refusing to allow 
caveator to oppose grant of probate, appeal from — 
Hindu Law—Maintenance—Widowed daughter-in- 
law of predeceased son, right of, to oppose probate 
of Will of her father-in-law in favour of his daughter 
—- Maintenance, right of, if enforced against devisee— 
Civil Procedure Code (Act V of 1908), s. 115. 


An order refusing to allow acaveator to oppose 
ground 
that he has no interest gufficient to enable him to 
appear in proceedings on an application for probate, 
is an order refusing to make the caveator a 
party to the proceedings and is, therefore, not 
appealable. ` s 

A Will executed in favour of a widowed 
datıghter of the testator, who was not a heiress, 
provided that all the properties should be sold 
a certain sum should be" paid to the widowed 
daughter-in-law of the testator and certain other 
sums to two other persons;.“and.the whole of the 
balance should be appropriuted by the daughter, 
The daughter entered into an agreement to’ sell 
the propery and applied for Probate of the Will: 

Held, that under” the circumstangs the Will 
seriously affected, the interey of maintenange 
of the widowed daughter-in-law ang that sht had 
sufficient interest to oppose thé grant. : 

ee 2 Ñ 





+ 


} 


a b y @ é 
“Vol, KANTI GENERAL INDEX, e. 1099 
Wilj—contd. Will—concld. y : 


Upon the death of a son, the father has no 
legal obligation to maintain his daughter-in-law 
His obligation 
is merely a moral oran imperfect obligation, which, 
however, rfpens into a legal obligation on the part 
of the heir who gets his estate after his death. 

A daughter-in-law can legally enforce her right 
to maintenance as againstthe Heir in possession of 
the estate of her father-in-law. C. INDUBALA WASI 
v. PANCHUMANI Dasr, 210. L d. 292; 19 0. W. N. 
1169 578 


Terms approved by testator—Document need not 
be read at the time of signing—Sound disposing mind. 


Whereethe testator approves of the terms embodied 
by his legal adviser in the final Will, itis not neces- 
sary that it should be read out to him when he affixes 
his signature to it. 

It is mecessary for the validity of a Will that the 
testator should have a sound disposing mind, that is, 
sufficient capacjjy to deal with and appreciate the 
various dispositions of property to which he is about 
to affix his signature. Wi, NaAMBERUMAL CHETTY v. 
PASUMARTY Kannra Cuerry 9 








Waqf—Private family matter—Administrator 
and trustee—Scheme under section 92, when to be 
settled—Accounts, direction for 


Withdrawal of suit. 


See CIVIL PROCEDURE 
CopE, O. XXII, R. 1. 


Words and Phrases— 


agnate 213 
authorized agent 448 
case 652 
conversion of any building 517 
court 97 
defaulting proprietor 173 
disaffection 322 


dishonestly and fraudulently 102 
duly authorisedinthat behalf 845 
final decree 876 
government established by 


law in British India 322 
jurisdiction 189 
karibi and baidi 306 
landiord 250 
owneF of land 653 
order j 367 

ze putrapoutradi krame 610 
saleable 837 
e silk 245 
shipme nt 196 
suit r 60 
transaction 659 


» e 
4100 . INDIAN 
Words and Phrases- celd. 

user 645 


water supplied or taken fòr + 
cultivation of the land 449 


withoutany qualifying terms 481 
wrongfully received 85 
° 383 


Wr it of possession, execution of—Presidency 
Small Cause Courts Act (XV of 1882), ss. 41, 48— 
Forcible removal, bailifs power of —Civil Procedure 
Code (Act V, of 1908), O0. XXI, r. 85 —Hurt—Find. 
ings, nature of—Graver charges failing, smaller 
ones how far sustainable. " . 

Under the provisions of either the English 
Common Law or the Code of Civil Procedure a 
reasonable degree of force may be used in the 
execution of a writ of possession in order to the 


a ‘peshgidar S 





b 


s 
CASES. [1915 
Writ of possession—concid. ee : E 
removal of persons bound by the deciee and vefusing l 
to vacate. 4 : 


In a writ of posseggion the order to “give posses- 
sion” authorises and requires the removal by bailiff 
of all persons from off the premises by force if 
need be. 

A Magistrate should come to a definite finding free 
from ambiguity and he should omié from his “yadg- 
ment what is mere conjecture following the principle 
that to say that a tiing may possibly have happened: 
is not to find that it did happen. 

Ina criminal case the witnesses having bgen dis- 
believed with regard to the graver charges brought 
against the accused, cannot be safely , believed with 
egard to the small residuum of what the Magistrate 
conceives to be truth. 

The procedure followed in the Small Cause, Court 


‘and in the Courts of the Presidency Magistratés 


commented upon. ©. H. MEREDITH v, SANJIBANI 


Dass, 19 0. W. N. 278; 16 Cr. L. J. 424 1000 
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